Abstrakt

Disertacn{ prace se zaméfuje na fenomén mimosoudniho feseni sport, na fenomén
mezinarodnich obchodnich vztahtd — rozhodd¢i fizeni. Rozhod¢i fizeni je modernim pravnim
institutem, ktery predstavuje skutecné rovnocennou alternativu k fizeni pfed obecnymi soudy.
Predmétem této prace jsou podminky kladené pravnimi predpisy na osobu rozhodce a to
pfedevsim ohledné jeho nezavislosti a nestrannosti. Nezavislost a nestrannost rozhodce
pfedstavuji jednu z velmi dulezitych a pfitom velmi problematickych stranek rozhod¢iho fizeni,
ktera provazi rozhodéi fizeni od pocatku moderni éry tohoto institutu, a ktera je neustale
vnimana jako dtlezité a zasadni kritérium rozhodciho fizeni.

Nezavisly a nestranny rozhodujici subjekt je nedilnou soucasti prava na spravedlivy
proces zakotveny v ¢l 36 odst. 1 Listiny zakladnich prav asvobod a¢l. 6 odst. 1 Umluvy
o ochrané¢ lidskych prav a zakladnich svobod. Pfestoze se v téchto pravnich pfedpisech hovofi
o soudu ve smyslu statniho soudu, bylo v prab¢hu prace ukazano, ze se tyto atributy vztahuji i na
rozhodce, byt musi byt v rozhod¢im fizeni vykladany s ohledem na charakteristiky rozhod¢itho
fizeni. Prace konkrétnimi ptiklady doklada, Ze je pozadavek nezavislého a nestranného rozhodce
a rozhodovani obsazen v néjaké podob¢ ve vsech modernich upravach rozhodciho fizeni, at” uz
se jedna o vnitrostatni zakony, mezinarodni smlouvy nebo napfiklad fady stalych rozhodc¢ich
instituci.

Pravé proto, ze je zejména v mezinarodnim obchodu tento zpusob feseni sport nejvice
vyuzivanou alternativou, zameéfila se disertacni price na zkoumani otazek nezavislosti
a nestrannosti ve vztahu ceské upravy obsazené pfedev$im v zikon¢ ¢ 216/1994 Sb.,
o rozhod¢im fizeni a o vykonu rozhodcich nalezt, ve znéni pozdéjsich predpisi, k némecké
uprave, ktera je upravena zejména v 10. knize némeckého obcanského soudniho fadu -
Zivilprozessordnung in der Fassung der Bekanntmachung vom 5. Dezember 2005 (BGBI. IS.
3202, ber. 2006 S. 431, 2007 S. 1781) zuletzt gedindert durch Gesetz vom 21. November 2016
(BGBL IS. 2591).

Diserta¢n{ prace se zabyva obsahovou a pravni analyzou pojmu nezavislost a nestrannost,
to, jakym zpusobem jsou tyto pojmy v pravnich fadech obou zemi chapany a vykladany, resp.
jakym zpusobem maji byt vykladany v rozhod¢im fizeni, a zda jsou rozdily mezi nezavislosti
a nestrannosti soudce a nezavislosti a nestrannosti rozhodce. Zkoumana tak byla otazka, jestli ma
nezavislost a nestrannost vlastni obsah v zavislosti na tom, zda se jedna o rozhodce ¢i soudce,

a pfedevsim jaky je vyznam a praktické dasledky téchto pojmu pro rozhodéi fizeni.



Disertacn{ prace se tak sohledem na nezavislost a nestrannost rozhodce vénuje
terminologickému vymezeni obou centralnich pojmu a pfedstavuje mozné teoretické piistupy
k témto pojmum. Vedle nezavislosti a nestrannosti nejsou v praci opomenuty ani dalsi dualezité
pojmy (ne)podjatost a neutralita. Uvedené pojmy jsou objasnény také z hlediska jejich vyznamu
pfed obecnymi soudy. V pfedkladané praci je rovnéz provedena strucna charakteristika
rozhod¢iho fizeni vcetné zakladnich vyhod a nevyhod, které jsou s rozhodc¢im fizenim bézné
(byt’ n¢kdy nespravné) spojovany. Podrobnéji jsou zminény nékteré kategorie rozhodciho fizeni
(mezinarodni a vnitrostatni rozhodci fizeni, ad hoc a institucionalizované rozhodéi fizeni)
a autonomie vule stran, jako jeden z podstatnych a charakteristickych znaka odlisujicich
vyznamnym zpusobem rozhodc¢i fizeni od fizeni pfed obecnymi soudy.

Disertacni prace poukazuje na to, ze prave v otiazce nezavislosti je mezi rozhodéim
fizenim a soudnim fizenim zasadni rozdil, nebot’ v fizeni pfed soudem ma nezavislost jiny
obsahovy vyznam zahrnujici pfedev$im nezavislost soudi na moci zakonodarné a moci vykonné
a tim zejména ochranu pred vnéj$im ovliviiovanim. Z pohledu rozhodc¢iho fizeni je nezavislost ve
srovnani s nestrannosti objektivnim kritériem, zahrnujicim pfedevsim vztah rozhodce ke strané
sporu ¢i k pfedmétu fizeni. Tento vztah je pro strany snaze zjistitelny jiz pfi samotném zahajeni
rozhodctho fizeni nebo dokonce i pfed tim, a to na zakladé okolnosti, které stranam rozhodce
sdéli, nebo jsou stranam znamy jinak. Nestrannost, respektive nedostatecna nestrannost, se pak
jako subjektivni kritérium projevi typicky az v prabéhu rozhodciho fizeni.

Na problematiku nezavislosti a nestrannosti je nahlizeno chronologicky od konstituovani
rozhodctho senatu, pfes prubéh rozhodctho fizeni az do jeho skonceni, a opomenuta nezistava
ani faze po skonceni rozhod¢tho fizeni. Disertacni prace detailné rozebira stéZejni instituty,
kterymi muze byt zajisténo spravedlivé rozhodovani nezavislym a nestrannym rozhodcem -
vylouceni a odmitnuti rozhodce. V souvislosti s vyloucenim a odmitnutim rozhodce pojednava
prace o procesnim uplatnén{ duvodu podjatosti, tzn., jakym zptisobem je mozno dosahnout toho,
aby rozhodce, unc¢hoz je dana pochybnost (opravnéna pochybnost) ojeho podjatosti, byl
z projednavani a rozhodnuti véci vyloucen, resp. kdy muze (musi) byt toto odmitnuti (vylouceni)
uplatnéno.

Disertacn{ prace dochazi k zavéru, Ze institut nezavislosti a nestrannosti predstavuje jednu
z centralnich podminek realizace spravedlivého soudnictvi a tim tedy i rozhodciho fizeni, ale je
nezbytné, aby nezavislost a nestrannost byly vykladany v souladu s charakteristikami rozhodc¢tho
fizeni a pii respektovani odli$nosti mezi fizenim pied obecnymi soudy a pied rozhodci. Ceska
i némecka pravni uprava uznavaji rozhoddf fizeni jako svébytny zptsob feseni sporu, ale stavajic

uprava neni v otazkach nezavislosti a nestrannosti prosta nejasnosti a nejednoznacnosti a dava de



lege ferenda prostor k pozitivnim zménam. Potfeba zmén se pfitom dotyka pfedevsim ceské apravy

a némecky ZPO se jevi jako vhodny zdroj inspirace.



Summary

The main focus of this doctoral thesis is arbitration; the phenomenon of not only an out-
of-court dispute resolution but also international commercial relations. Arbitration is a modern
legal institute that is regarded as an equivalent alternative to court proceedings. The subject of
this work are the conditions imposed by law on the person of the arbitrator, especially regarding
their independence and impartiality. Independence and impartiality of the arbitrator are very
important and at the same time very problematic aspects of arbitration. These two principals
accompany the arbitration since the beginning of the modern era of this institution and they are
still perceived as essential criteria of the arbitration.

Independent and impartial decision-makers are an integral part of the right to a fair trial
enshrined in Art. 36 subsection 1 of the Charter of Fundamental Rights and Freedoms and Art. 6
subsection 1 of the European Convention on Human Rights. Although such legislation refers to
the court in terms of a state court, in the course of this thesis was demonstrated that these
attributes are also applicable to arbitrators, even though they must be interpreted in arbitration
proceedings with respect to the characteristics of arbitration. This doctoral thesis proves by
means of concrete examples, that the requirement of an independent and impartial arbitrator as
well as decision making is included in all modern legislations of arbitration in some form,
whether in national laws, international agreements or in rules of arbitration courts.

Due to the fact that resolving disputes in this way is the most common approach in
international trade, the main focus of this thesis is to depict the issues of independence and
impartiality in relation of the Czech regulation contained primarily in Act no. 216/1994 Coll., on
Arbitration Proceedings and Enforcement of Arbitral Awards (as amended), to the German
regulation, which is governed mainly in the 10th book of the German Civil Procedure.

This dissertation deals with the content and legal analysis of the concepts of
independence and impartiality, the way these concepts are understood and interpreted in the legal
systems of both countries, respectively, how they should be interpreted in the arbitration
proceedings, and whether there are differences between the independence and impartiality of
judges and the independence and impartiality of arbitrators. Not only the question was examined,
whether the independence and impartiality have their own content, depending on whether it is an
arbitrator or judge but also, what the meaning and practical implications of these concepts
represent for arbitration.

With regard to the independence and impartiality of arbitrators there are parts in the
thesis dedicated to the terminological definition of the two central concepts and the possible

theoretical approaches to these concepts are presented. Even though mainly independence and



impartiality are taken into account other important concepts such as bias and neutrality are not
neglected. The above mentioned terms are also explained from the point of view of their
importance to the ordinary courts. There is a brief characterization of the arbitration proceedings
presented, including basic advantages and disadvantages, that are commonly associated with
arbitration (though sometimes incorrectly). In more details there are categories of arbitration
defined (international and domestic arbitration, ad hoc and institutional arbitration) and party
autonomy, which is one of the essential characteristics and significant differentiators between
arbitration proceedings and ordinary court proceedings.

This doctoral thesis points out, that precisely in the question of independence there is a
fundamental difference between arbitration and court proceedings, mainly due to the fact that in
court proceedings independence has a different meaning. In court proceedings independence
means the independence of the judiciary to the legislative and executive power and thus imposes
protection against external interferences. From the perspective of arbitration, independence is an
objective criterion compared to impartiality and as such includes especially the relationship
between arbitrator and the parties of the dispute or the subject matter of the proceedings. This
relationship can be easily detected by the parties either at the time of commencement of the
arbitration, or even before that, based on the circumstances arbitrator has notified the parties
about or that are known to the parties otherwise. Impartiality, or lack of impartiality, is then a
subjective criterion, which typically shows up during the arbitration.

The issue of independence and impartiality is viewed chronologically from the
constitution of the arbitral tribunal, over the course of the arbitration, until its termination, and
even the phase after the termination of arbitral proceedings is not omitted. The key institutes
guarantying a fair decision making are thoroughly analysed by the means of an independent and
impartial arbitrator - disqualification and challenge of arbitrator. In connection with the
disqualification and challenge of arbitrator this doctoral thesis deals with process application for
reasons of bias, if circumstances exist which raise (justifiable) doubts as to his or her impartiality,
then such person is disqualified from hearing and deciding on the case. Correspondingly when
such reasons for bias can (must) be applied.

This doctoral thesis concludes that the concept of independence and impartiality is one of
the central conditions for realization of fair justice, and thereby arbitration, but it is necessary that
the independence and impartiality are interpreted in accordance with the characteristics of the
arbitration proceedings and respecting the differences between the proceedings before the
general courts and arbitrators. Czech and German legislation recognize arbitration as a peculiar

way of resolving disputes; however the current regulation in matters of independence and



impartiality is not free from obscurity and ambiguity, which gives de lege ferenda space for positive
changes. The need for change primarily affects Czech law and thus the German ZPO appears to

be the appropriate source of inspiration.



