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Abstract

Accession negotiations to the EU since 2004 brouglghificant changes to European
enlargement customary law and exacerbated thenceliaf the Commission on conditionality to
impose its leverage on present and prospective mestates. The subsequent development of
European norms in the pre-accession phase waptsaws onto current member states and led to
the edification of a Normative Empire. This researeformulated the concept of Normative
Empire while resting on factual and contemporangence. It investigated why the increasingly
significant role in conditionality of the principlef independence of the judiciary contributed to
the metamorphosis of the EU into a Normative Empiree argumentation of this research
rested on the study of Bulgaria, Croatia and Romadni addition to their geographical kinship,
these three cases share issues of rampant coruptaiably in the political and judicial
structures, which remain the main obstacles ta graession or full membership. The analysis
of the Commission’s influence in judicial reformsrohg the pre and post-accession phases was
supported by a thorough study of the Cooperatiah\&rification Mechanism and the progress
reports from 2004 till present. In conclusion, iemmission’s post-accession monitoring in
Bulgaria and Romania and the accession negotiaiiorGroatia led to a redefinition of the
European norms and strengthened the Commissioth®réy on normative matters. Moreover,
the CVM assumes the possible establishment of hgattry passage through a transitory phase
for the future acceding members until recognisdddompatibility with the European norms.
The expansion of the EU’s normative platform inseghthe potential for intervention of the
Commission in state governance. The case of traitgpo of the principle of independence of
the judiciary onto Bulgaria and Romania demonstidtee aspirations of the Commission to

enlarge and administer the EU through the systemat of norms.
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Jednani o fistoupeni k EU od roku 2004tipesl vyznamné ztmy do roz&ieni Evropské
zvykového prava a zvySenil zavislost Komisi o paumésti @i uloZit jejich viiv na sodasné i
budouciclenské staty. Nasledny vyvoj evropskych normy wystipni faze byla provedena na
stavajicichilenskych statech a vedl k povzneseni Normafiigé. Tento vyzkumieformuloval
pojem Normativni satasnéiSe v literatiie, zatimco odpiva na ¥cné a sotasny dikaz.

Vyzkum se zabyval, ptose stale vyznan@si roli v podmignosti principu nezavislosti
soudnictvi pispél k metamorfoze EU d&iSe Normativni. Argumentace tohoto vyzkumu se
opirala o studium Bulharska, Chorvatska a Rumunsi@n¢ své geografickéifbuznosti,

téchto ¥ech gipadech podil otdzky bujici korupci, zejména vimEKe a soudni struktury, které
zastaly z hlavnich fekazek jejich fistupu nebo plnélenstvi.

Analyza vlivu Komise v oblasti soudni reformyiem pre a post-vstupu faze byla podporovana
dukladnou studii o mechanismus spoluprace &mxani a zpravy o pokroku z roku 2004 az po
souwasnost. Na z&v, Komise po fistoupeni-monitoring v Bulharsku a Rumunsku, a gdro
pristoupeni v Chorvatsku vedla k redefinici evropskporem a posilila Komise organu o
normativni otazky.

Krome toho, Zze CVM pedpoklada fipadné vytvéeni povinného gijezdu gechodné fazi
budoucich fistupujicich¢lend, dokud nebude uznana plnd kompatibilita s evropskyormami.
Rozsfeni EU normativni platforma zvySuje moznosti zasidbmise viizeni statu.

V piipadt provedeni zasady nezavislosti soudni moci na Bsiloea Rumunsko demonstroval
usili Komise pro zstSeni a spravovat EU praéstinictvim systematické pouzivani norem
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Organi sation of the Judiciary in Bulgaria, Croatia and
Romani a

Bulgaria:
Supreme Administrative Court and Supreme Courtasis@tion

Supreme Judicial Council (SJC)
-Inspectorate to the SJC
- National Institute of Justice
Prosecutor Office
National Security Agency: in charge of investiggtinigh-level corruption and organised crime.

Croatia:
Supreme Court
State Judicial Council (SJC)

- Disciplinary Council

- Judicial inspectorate

- Judicial Academy
State Prosecutor Council
Prosecutor Office
USKOK: anti-corruption unit
National Council for Anti-corruption
Committee for the prevention of Conflicts of Ingtre

Romania:

High Court of Cassation and Justice (HCCJ)
- Prosecutor Office

Superior Council of Magistracy (CSM)
- National Institute for Magistracy (NIM)
- National School for clerks

National Integrity Agency (ANI)

National Anti-corruption Directorate
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The only stable state is the one in which all men are equal before the law.
- Aristotle (384-322 B()

he European Union recalls the multi-cephalous negllereatures of antiquity. It remains

a mysterious entity for its citizens and the comiweof its internal organisation an

interrogation for scholars. The Union has become titendy subject for testing a

multitude of experimental models and this studyasexception to the rule.

A nova of definitions and theories has attemptedetiine the EU in a tailor-made
conceptual framework, the most renown being Mori&giberal Intergovernmentalism or the
theories of European integration Historical andiSlogical Institutionalism yet, no satisfying
terminology has pinpointed the exact nature of thigrarching institution in perpetual
movement. Each consecutive enlargement adds ecydartishade of colour to the existing
patchwork therefore refuting past theories. As eadtiitional growth spurt distances the union
from its original ancestor dating back to 1957, hmog is more natural but the attempt to
understand the contemporary nature of the EU amdnigoing evolution of its power.

The traditional literature on the EU is still latg alimented by a debate between
intergovernmentalists, federalists, and unitari$tse theories advocated by these three schools
look into the layout of the constituent memberedaand fail to encompass the deep changes
brought to the core of the EU by the eastern ealaemts. Yet, more recent theories have
brought new insights on this topic and understamel EU as an entity evolving through
enlargement and whose leverage reaches outsigeyisscal borders; one of the most convincing

theoretical analyses associates the EU with thee afi&mpire.

! Ober, A. in Bache, lan and Stephen George. Potifitse European UnigrDxford: Oxford University
Press, ¥ Ed. ,2006, pp. 1-77.




The concept of European Empire rises as a diesgtanse to the enlargements in Central
and Eastern Europe (further: CEE). The works bylodiea draw a polycentric political
organisation for the EU in reaction to the incragsiliversification of its member states. The
relations between the centre and the periphergpased in this context allow the periphery into
the decision-making circle in exchange for conatdisovereignty. The main means of control
of the centre -- the EU bodies -- remain economit lbureaucratic. A more progressive theory
developed by Laidi pictures the EU as a normativpige, an entity imposing its power by
setting internal and external norms, especiallyhi& economic sphere and with regards to the
entrance to the common European market.

The aforementioned theories touch upon the imbside of enlargement, still relatively
unexplored, and the political aspect of normativeght when regulating internal and external
European affairs. In line with this, the conceptNdrmative Empire will be developed and
redefined throughout this study, in order to demras the normative power exerted by the
European bodies and the European Commission irciplart in the processes of administrating
and enlarging the European Union’s Empire.

This concept is two-fold and attributes differaminstrains depending on whether the
norms are applied to the administration or to thiergement of the union. The administration of
the Normative Empire relies on the legitimate ptjoof implementation of European norms
over national ones. The European Commission (furtB€) plays a primordial role as the
guardian of the founding treaties and is respoadii certifying the compatibility of European
norms within the EU. The EC also constrains the bemstates in complying with a specific
regulatory framework by devolving some sovereigaitthe EU level and most particularly to the

EC, being the only full time European body. Thivalation of power endows the EC with the



necessary powers to maintain the normative balaricthe EU by infiltrating areas under
national governance and imposing pressure on tmeb@estates to keep their legislation in line
with the treaties or thacquis Although the EC leverage enjoys considerabletitagcy and
success, the EC heavily depends on the willingonéshe member states to comply with the
EC'’s pressures and guidance.

On the contrary, the leverage of the Commissiamitateral and indisputable during the
accession negotiations and the enlargement proteesasymmetry of power between European
bodies and the acceding state favours the EC andrposition of changes with regards to the
transfer and implementation of taequisand the full compliance with the Copenhagen ddter
However, the failure to curb the spread and damadesorruption and organised crime in
Bulgaria and Romania generated and increased ttiengat of enlargement fatigue in the EU,
in particular amongst its western members. In a&diditt underlined the lack of experience and
professionalism of the EC to guarantee the comitiitibf the member states acceding and its
inefficiency to deal with tougher cadedhe facts point out towards a different interatien:
since the first enlargement in Central and Eastéumope in 2004, accession has been
characterised by an incremental instrumentalisadiotihe use of conditionality. Croatia is now
undergoing a thorough examination of the compadtybidf its national norms with the EU
legislation and is strictly monitored by the EClire implementation of thecquis The extensive
use of conditionality by the EC in Croatia aimgedssuring the old member states of its ability
to protect the EU from the accession of unpreparetiincompatible candidates. Enlarging the
EU to the Balkans is a major challenge for the Baam institutions and its outcome could result

in either a historic success or fatal failure.

? Kochenov Dimitry, EU Enlargement and the FailureCainditionality: Pre-accession Conditionality in
the Fields of Democracy and the Rule of L dluwer Law International European Monographs, New
York, 2008, p. 51.
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The structure of the Normative Empire is erectedtlee mutation over time of the
inclusive norms at the very basis of the EU. Thei§ld normative entity by essefcas only
norms can replace the binding force of a Europeamas$ between the members. As a
consequence, norms are enshrined in all the fogrideaties and have becomes inherent features
of the EU.

The first enlargements on the path to the preBéht- starting from the ECSC and the
European Communities-- were based on sentimentscashmon inheritance, share of
geographical proximity and democracy and on a sdméwecognisable European identity. The
member states were in full control of the enlargetm@ocess and accession bore then the
overtone of inclusion, based on the feeling oftlewate belonging to a certain group sharing
common inherited features. These inclusive normi define the union and have been
transposed into article 6 of the Treaty of the pesn Union.

Norms of accession ceased to be inclusive withetilargement in 2004 and with the
entrance of states geographically, politically, remmically and culturally different from one
another and from the older members. The acces$ipnst-soviet states advertised as the long-
awaited return to Europe did not conceal the corxcef the existing members, which put an end
to the reliance of common identity and values asaal map for enlargement. Inclusive norms
were replaced by exclusive norms, closer to rulemtto values. The instauration of the
Copenhagen criteria in 1993 represents the fiegt st this direction; the candidate to European

membership must now comply with a list of predeiesd criteria and the ever deepening

* Bretherton Charlotte and John Vogler, The Eurogéaion as a Global Actor?™ , Routledge Taylor
and Francis Group, London and New York, 2006, p. 37
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harmonization and expansion of European legislatibhe EU has thus become more legalistic
and uses norms as barrier for incompatible caneitiat

Moreover, the use of norms goes beyond the foapplication ascribed in the treaties
and touch upon a growing number of areas in a nardashion, as for instance in the economic

readiness or the independence of the judiciarfiéreicceding and existing member states.

The present work will focus on the importance leé independence of the judiciary in
European conditionality. This is a topical thempesesgally since the 2007 enlargement and an
appropriate example of administrating and enlarghrgugh the use of exclusive norms. The
necessity for the member states to guarantee tthep@mdence of the judiciary was first
mentioned discreetly under the Rule of Law sectibthe political criterion of the Copenhagen
criteria. It gained importance over time and becansection in itself before being included in a
dedicated chapter with its own subsections in tlestmecent progress reports for Croatia. The
priority set by the EC to establish an indepengigditiary in Bulgaria, Romania, Croatia and in
the whole of the western Balkans triggered the wi@h and sophistication of European norms
with regards to the independence of the judicidtys elaboration is visible through the efforts
of the EC to define and revise its definition o independence of the judiciary, by spelling its
key features, by defining European standards i itter, by monitoring the reform process
and by overlooking the conduct of judicial affaisthin the states. The introduction of the
independence of the judiciary as a criterion fomptete European membership upon accession
and to a certain extent for the existing membeiestademonstrates the exclusive character of

European norms and the increasing reliance of thertthe aforementioned norms.

* Kochenov, D., 2008, p. 53.
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This dissertation is based on qualitative resesmchnd develops the concept of
Normative Empire by relying on the study of the letion of accession conditionality to the EU.
The methodology draws upon a literature reviewhef telated theories in academia and on an
extensive analysis of the Cooperation and VerifoceMechanism reports (further: CVM) --
mechanism designed to monitor the establishmeandhdependent judiciary after accession--
(2007-present) and the Progress reports (2004mgmeblished by the European Commission.

The bottom argumentative line of the dissertationsaat demonstrating that the EU
gualifies as a Normative Empire for it administessmembers and enlarges through the use of
norms. Norms are here defined in a narrower, ekausnore legalistic fashion and cover a
greater scope than the norms usually associatddthét EU in Art 6 of TEU (human rights,
democracy and so on). The research is also a tadg of the building of an independent
judiciary in Bulgaria, Romania and Croatia. Subssdly, the idea of Normative Empire will be
tested against the judicial reforms undertakerha aforementioned three states. It is expected
that the convergence between pre and post-accepbmses will increase the leverage of the
Commission in all normative areas of European dfaihe results of this research come at a
very critical moment for the rest of the Balkansl et the possibility for the establishment of a
permanent transitory phase after accession. Emtageis on its way to become a laboratory for

norms.

These three cases are representative examples steatioly the evolution of
conditionality and the increasing role of the Comssion in imposing reforms in the pre and post
accession period. Romania and Bulgaria are the stawember states and thus, account for the

latest evolutionary changes in conditionality. Tdesrly findings must be studied in line with
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the ongoing accession negotiations in Croatia agdther they draw a picture of systematic use
and reliance on conditionality in the enlargemerdcpss. In addition to their geographical
kinship, these three cases share some structiatlrés: the rampant corruption as the main
obstacle for their accession. One of the most iefificmanners to curb this problem is by
guaranteeing the independence of the judiciarylgnenabling it with the sufficient capabilities
and powers to check on the branches of power aadsditietal strata. The study of the
independence of the judiciary -- the space dedicetehe application of conditionality and the
accession negotiations -- will delimit the power tbk Normative Empire in pre and post-

accession when dealing with issues similar in scope

The structure of the chapters will address thiofohg themes in this order. The first
chapter will provide a more extensive introducttorthe topic of the research. It will cover the
enlargement process in the Balkans and demonshateormative attachment of the European
Commission to the accession of Croatia. A discussibthe respective theories of Laidi and
Zielonka will follow next. Their arguments will beviewed and will serve as a necessary basis
to understand the concept of Normative Empire éndhortcomings as it stands. The legalistic
weight of European norms will be restated furtlmethis chapter and the mutation of norms will
be illustrated by the debate stirred by the enlawgd of the Schengen zone to Bulgaria and
Romania, and the ongoing uproar against the Huaiganedia law.

The second chapter will present a revised forrthefconcept of Normative Empire: its
structure and internal functioning, the role of theropean Commission behind the systematic

use of regulatory and structural norms, and theimgtrating and enlarging scope of the Empire.
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The last chapter will demonstrate the existencethi¥ Normative Empire in the
establishment of an independent judiciary in BublgaRomania and Croatia. The first subsection
will study the space devoted to the independengediiary over time, the sophistication of the
formulation of EU standards on this matter and é&welutionary concordance between the
Cooperation & Verification Mechanism and the actessiegotiations in Croatia. The second
subsection will focus on the incremental changeampiementation of the recommendations and
on the detail of the instrumentalisation of coratiality. The last subsection will discuss the
successes and shortcomings of the strategies adbptthe EU as a Normative Empire when

administrating and enlarging the union.

This research presents several points of acader@mest. The concept of Normative
Empire is a basis for re-conceptualisation of tlheeoRean Union, its role, its power, its limits
and its potential in administrating an enlargingoarwith a growing range of discrepancies. The
role of the European Commission is here redefined should be taken as a basis for
understanding the enlargement process and for maka enlargement process more secure for
the EU. Finally, the study highlights a reorierdatiof European policy towards a heavier
reliance of the European institutions on legalisticms and laws in order to penetrate into areas
traditionally under strict national governance d@ondmaintain a normative equilibrium in the
union. This equilibrium is fragile and the most ion@nt constituent feature of the EU. The
evolution of the EU into a Normative Empire is modtivated by colonial instincts but rather by

efforts to maintain a functioning union betweenesalifferent in many aspects.
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Part I: Definition of the topic

The first chapter touches upon different ontologaraas in order to acclimatise the reader to the
topic. It will thus underline the necessity of tealargement of the European Union in the
Balkans, interpret the academic conversation betwesidi and Zielonka on the Normative

Empire and will define the scope of the Europeamso

1) EU’'s gourmandise in the Balkans

a) An unpopular prospective

The EU’s appetite for the inclusion of the Balkamshe union brings many of its constituent
members close to indigestion. Hence, the argunegesing the accession of Croatia or of any
more Balkan country are views that deserve to begmted in order to set the decor in which the

present accession negotiations are taking placeserarguments are two-fold: first, they relate
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to the insecure political, economic and social aphere in the region and secondly, they reflect
the general enlargement fatigue resented amorgstidhmember states and in the institutions.

The Balkans is renowned for its difficult historyearing the title of powder keg of
Europe a century ago, the consecutive Balkan waeslack of unification amongst its leaders,
the assassination of the Austrian Archduke Franaif@nd in Sarajevo and its dramatic
consequences, up to the Yugoslavian wars, themdagigcared by its history. In this context,
unresolved interethnic tensions stand against thaciple of transnational cooperation
established in the EU. Rampant corruption, orgahisene, arms, drugs and human tratjesse
major issues to the integration of the region i timion. The EU heavily depends on the health
of the political, economic and social system of itembers; consequently, allowing the
accession of states with these kinds of unsolveges would open the gate to a Trojan horse,
corrupting the EU from inside.

The aforementioned regional particularities feed igreater source of opposition to the
enlargement of the EU in general and in the Balkéims fatigue of the member stdte$he
accession of Bulgaria and Romania and the curssaes of corruption and organised crime left
damaging impressions on the integration of Balkates and demonstrated the inability of the
EU to protect the union from unprepared candidd¥eseover, the political motivations behind
the 2007 enlargement are highly criticised, as tésulting derogated accession fostered
instability’ in the EU, encouraged distrust between the olddrreewer member states and the
preservation of sleeper cells of corruption andaorged crime within its borders slowed down

the development of the union.

> Bugajski Janusz, ‘Facing the Future: The BalkanthéYear 2010’, Center for European Integration
Studies, 2001, pp. 3-4.

® Hillion. C. in Graig& de Burca, 2011, pp. 200.

7 Schimmelfennig Frank, ‘The Community Trap: Libetdbrms, Rhetorical Action, and the Eastern
Enlargement of the European Union’, Internationadddization, 55:1, 2001, p. 71.
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In addition, there is the general reticence toaexipthe union to more hostile and
underdeveloped regions whose integration wouldltrésuheavier costs for the EU notably for
the richer member states to build a state admatistr compatible with European legislation and
impose a mode of governance guaranteeing futureoasic benefits and contributions to the
union. Moreover, the member states are unwillingatee such risks when all attention is now
focused on maintaining or re-establishing econognaavth and the economic protection of the
national citizens in the present context of postreenic crisis. As a consequence, there is an
increasing support for settling EU’s borderdemonstrating again the reluctance to consider
seriously new enlargements. The last point is launlthe technical difficulty to manage a union
representing a broad scope of different nationarasts and the belief is maintained that the EU

is close to its maximal capacity.

b) An impossible exclusion

Despite the aforementioned reasoning, the defsiéixclusion of the Balkans from the
EU is unthinkable or rather its inclusion is inelke according to the normative nature of the
EU. On this basis, the following arguments advacptthe necessity to extend European
membership to the Balkans rests on the prevalehteeocommon European identity over the
opposing individual preferences of the member state

The value basis of the EU puts common norms aimgdiptes at the heart of the European

political decisions and leading thus according thi@melfennig to a rhetorical entrapment

® Bretherton., C &J. Vogler, 2006, pp. 53.
® Schimmelfennig. F., 2001, pp. 72.
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fuelling the enlargement procé$sThe European founding values can be summed epsasing
and protecting peace, liberty, democracy, the ofilaw, the respect for human rights and to a
certain extent fostering social solidarity, ansalimination, sustainable development and good
governanck. The superiority and legitimacy of these normseisognised by all member states
and their adoption and respect are fundamentalrergants for membership. As a consequence,
together, they form the core elements of Europemtity>. The active promotion of these
norms*outside the European borders embodies an additpamttularity of the role of norms in
the EU. Exportation of norms is highly visible ihet accession negotiations, but also in the
financial aid conditionality with third party courgs and the stance of the EU as a normative
champion on the international arena especiallyr@a aelated to environment protection: global
warming and reduction of productions of dioxide adrbon account for the most famous
struggles in this area.

Normative proximity or compatibility constitutecaucial asset for a successful candidacy
to European membership and make the task difffoulthe member states to advance refuting
arguments against the accession of a new member atmeven self-interested attitudes must
comply with some normative legitimay As a matter of facts, the Treaty of the European
Union suggests that a European state fulfilling ¢thigeria of common values and European
identity can apply and be considered eligible fanmbershif®. The EU holds thus the same
responsibilities and obligations towards the Batkemcommit to the founding norms as she did

by accepting Central European claims for membershithe basis of a return to Europe and the

% |bid., pp.17.

' Manners in Bretherton., C &J. Vogler, 20086, pp. 37
2 |bid., pp. 37, 42.

13 |bid., pp. 56, 60. & Schimmelfennig. F., 2001, pp. 16.
* Schimmelfennig, F, 2001, p. 128

!> Manners in Bretherton., C &J. Vogler, 2006, p. 50.
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share of common valu¥s Accordingly, the EU is entrapped in a dynamidirafluding states
whose identity corresponds with the European commums and is condemned to carry the
enlargement process to its fullest if it remainsoitted to its normative structure

The actual delimitation of the areas eligible European membership on a normative
basis is difficult to determine, however, the Balkaonversely to farther regions are logically to
be inserted into the union, allowing a smooth curity of the European borders. Firstly, besides
the geographical logic to establish a continuousidation of the EU over this relatively small
ared®, the Balkans is a cumbersome enclave in the seaghof the EU. Neglecting the Balkan
states would only foster the concentration of anadity, corruption and illegal immigration on
the border of the EU and along the borders of dafeting member states (Romania and
Bulgaria) and would create a zone of instabilitgttbould endanger the internal balance of the
EU in the long-run. European membership to the &adkand the imposition of pre-accession
reforms would fasten the cleansing of criminalityder all its forms from the region and would
increase stability and security in the BUFurthermore, the Balkans as a safe zone holdsia n
negligible potential to become a secure energylgug@nnel to the EY.

Secondly, the Balkans represents a daring chaldmgding big promises for the
projection of EU’s power on adjacent regions and tlee recognition of its international
leverage. Its successes in CEE comforted it imoiis of regional actor capable of managing its

borders and maintaining security within its bordarsl strengthened its incentives to carry a

16 Schimmelfennig Frank, ‘EU political accession dtindality after the 2004 enlargement: consistency
and effectiveness’, Journal of European Publicdyoli5:6, 2008, pp. 120-1.

" Bretherton., C &J. Vogler, 2006, pp. 25, 59 & Suhielfennig. F., 2001, pp. 17, 59, 68, 75.

18 Bretherton., C &J. Vogler, 2006, p. 159.

9 Smelev, 2005, p. 13.

20 Manners in Bretherton., C &J. Vogler, 2006, p0,18chimmelfennig, 2001, p. 54.
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similar reform process to the Balkdhs The asymmetrical power of the EU over the cammsid
state guarantees the accountability of the statth@¢oEU and its compliance with reforming
measures. The Balkans represents a tough creglitaBt for the EU as powerful international
actor? relying exclusively on the use of norms. Althou@toatia’s accession in the near future is
an encouraging start and could inspire other Batitates to follow the same path, the region is
constituted of weak staf€sand the bulk is still far away from being consitkras potential

candidate¥"

The above arguments help understanding the broatext of enlargement in the
Balkans, as well as the advantages and concerasdés. Subsequently, the next chapters will
demonstrate how the EU aims at responding to tladlertges posed by the inherent regional
discrepancies by strengthening its normative poweo the region and by addressing issues

such as corruption and criminality.

2) The Normative Empire in the literature

Few works expose in detail the concept of Normalugpire as such; Zielonka’'s works are only
partly related to this topic and Laidi's undersiagdof the normative empire applies to the

hegemonic power of European market legislation eratthan to the European leverage in

|bid, pp. 158, 160.

2 bid., pp. 220, Heisbourg, 2005, p.2 & Rupnik, p. 7.

% panebianco Stefania and Rosa Rossi, ‘EU attengptsxport norms of good governance to the
Mediterranean and Western Balkan Countries’, waylgaper, Jean Monnet Centre EuroMed, 2004, p.20
24 Smrkolj Maja, ‘Difficult Steps to the Enlargemesftthe EU (Some Legal Aspects): The EU’s Foreign
and Enlargement Policy for the Western Balkans’SBUBiennal Conference, Montreal, 2007, p. 4
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managing its internal and external politics. Batithars contribute to understanding the EU in a
different yet complementary manner by focusinguimton the imperial structure of the EU and
the weight of norms in political decisions. A dission of their conceptions will introduce the

idea of Normative Empire that will be developedhe second chapter.

The structure and the nature of the empires iditeepoint of dispute between the two
authors studied. Zielonka defines Europe as nedawad empire characterised by the
arrangement of a heterogeneous population in aceotyic political system whose borders
between the core and the periphery are porous adetlf The heterogeneity of the populations
leaves way to the emergence of different legalesystand scopes of citizen rights, distinct army
and police institutions, as well as economic anciasaisparities between the regiénsThe
concept of empire here retraces the present stalte &U by focusing the amalgam of different
population under a weak encompassing imperial gustructure leaving much power in the
hands of the periphery (non-European institutio$)e polycentric organisation divides the
decision-making power and European authority aldiféerent functional spheres, as it is
already done at the Council of Ministers and at @mnmission levels between the different
directorates: judiciary, environment, competitioldao on. Conversely, no specific structure of
the EU occupies Laidi’s thesis.

The empire has a two-ward focus: an internal comagon for Zielonka and an external
focal point. Zielonka’s empire exerts disparatespuges on the member states depending on its
control over each functional area. The presencéhefEU’s oversight in all sectors is not

motivated by the desire to constrain the membeestaut rather to maintain the cohesion within

» Zielonka Jan, Europe Union as Empire, The natutb@Enlarged European UnjoDxford University
Press, 2006, p. 12
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the union. European neo-medieval empire is peculidghe fact that it provides to rather than
exploits the periphefy. As a consequence to this inward logic, the EW®uence over the
external environment and the neighbouring regioms at building stability and security for the
EU?’. The same concerns for stability and securitypaesent in Laidi’s theory, however, with
the exception that the EU’s external influencehis tore pillar of the normative empire. In this
context, European imperial approach is outward itopland refers to the European imposition
and exportation of its norms, standards and raesternal playef§, such as for instance, trade
barriers for foreign goods to enter the common miark

These two visions provide complementary aspeetsay it has been demonstrated, alone
they fail to develop and analyse the full scopeEofopean action. Laidi does not provide
insights on the internal structure of its empirdevweas, Zielonka does not provide explanations
concerning a binding force between the regions twild make up for the erosion of
sovereignty.

The respective works are diametrically opposeth wegards to the organisation of
power. The polycentric decision-making structurealis the system of multi-level of governance
according to which the authority of European legerluctuates between the territorial divisions
and the area of governafiteThe European institutions headed by the Euro@amcil **¥orm
the core of Zielonka’'s empire and represent a g$aftopean emperor, as the natural
fragmentations of European regions and the difftisaracter of the European public space
including the weakness of supranational level afislen-making reinforce the use of indirect

democracy in European institutions in order to rraamcontrol and cohesion over the EU and its

%8 |bid.

7 |bid, pp. 143.

2 aidi, Z., 2008, pp.2.

2 Zielonka., J. 2006, pp. 164.
% |bid, pp.60.
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public spac&. European institutions also play a key role indi'ai conception but remain
subordinated to the authority of the member statesoncordance with intergovernmentalists’
views. The institutions’ crucial role lies in thewer of constructing and legitimising European
norms? used to guide the relations between the membiessand external actors.

As a consequence, although Zielonka underlindertte intrinsic and fluctuating power
relations between the European institutions andntieenber states, he does not explore the
reasons behind the devolution of power from théestto the institutions and the tools used by
these institutions to administer internal affaiPossible tools could refer for instance to the
application of European norms (not solely values,dbso laws) onto the management of internal
and external affairs, as suggested by Laidi.

National state sovereignty is considered as ataolesby both theories and its erosion in
favour of devolution of power to the European leiglnecessary and inevitable. Zielonka
emphasizes the interlinked power relations betwten member states and the European
institutions: despite the overall superiority oé tBU as a supranational entity over its constituent
members, the states retain enough room of mano¢onkeep the upper hand in certain ateas
such as defence and education. This is the patiqoint that Laidi addresses as the main
obstacle to the development of the EU into a fidttjed normative empire. National sovereignty
encourages self-interested behaviours that inHgrendermine the development of European
community causing a decrease in inter-states catiper giving way to an economic brake-
down and closed borders. The pursuit of nationgdrasts leads to unproductive attitudes and

breeds unpredictability and conffitt

3 |bid., pp. 116.

%2 Laidi, Z., 2008, pp.68.

3 Zielonka., J. 2006, pp. 12.
3 Laidi, Z., 2008, pp. 65.
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Nevertheless, issues related to national soveregpegm to lose momentum in European
decision-making, as Western Europe already concedpdvileging economic interdependence
over sovereignty and conditionality for Europeanmbership eroded the newly re-acquired
sovereignty of Central and Eastern European st@@sditionality is here described as a potent
tool eroding the basis for sovereignty and discoung self-interested attitudes before acceding
to the level of European decision-making. As Zi&kimterprets it, conditionality is ‘the willing
imposition of norms on states with the illusionsedf-determinatior. Laidi adds a subtlety to
this interpretation by endowing norms with the ipito establish the supremacy of European
rules over national ones and thus to bypass natieowereignty without threatening it
completely and guaranteeing the support of the neerskates in the implementation of EU
law®®. The author also raises an interesting questian whil not be explored in this research
concerning the contradiction between the effortshef EU to downgrade sovereignty for more
devolution of power and its attempts to acquiréessdiributes as a way to increase the credibility
of its international leveradé

European preferences and aspirations are chasacteby a pursuit of stability and
security for the EU through the maintenance of Eabymmetrical power over the states and
increasing reliance on norms for Laidi. Security astability on European borders is built
through economic integration and soft conflict gmetior’>. The EU takes on the role of
mediator in Laidi’'s opinion in order to refrain fmo dominating directly the external
environment’, which would then involve the use of non-civiliameasures and force.

Subsequently, the maintenance of a security buaffiethe outskirt of the EU will condemn the

% |bid, & Zielonka., J. 2006, pp. 56.

% Laidi, Z., 2008, pp. 3.

3" Ibid., pp. 268.

3 |bid., pp.3, 27 & Zielonka., J. 2006, pp. 153.
% Laidi, Z., 2008, pp.2.
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EU to enlarge perpetually, as the every enlargermpesies back the European borders towards
increasingly instable arefs

Both concepts rely on EU’'s asymmetrical power aber member states and abroad in
order impose European authority, European normstamdiards necessary to the construction of
the aforementioned security buffer. However, rel@ron asymmetrical power to support
European leverage could prove to be lethal foretkistence of the Union as a whole. Zielonka
fears unilateral decisions by the member statesthan non-compliance to EU rules. The
ambiguities of conditionality allowing manipulat®rby the candidates and the lack of grand
project for the enlarged EU denote the lack of stip®n by the European institutions and
encourage discretionary implementation of Europémam™. Laidi foresees the decline of
European asymmetrical power upon the Europeanveuweént in areas where the EU does not
hold the dominant geopolitical positiinespecially with reference to eastern enlargemamis
its relations with Russia.

Laidi attaches a particular importance to the ofleorms in guiding foreign policy and
as the only tool for international action. The Ehiere assimilated with its feature of common
interdependent market relying on norms counterielf-isterested behaviours slowing down
cooperation and breeding unproductive instabilityere is thus the general conviction to rely on
the socializing strength of trade and on the expafrtEuropean norms and economic
interdependence abroad in order to maintain anatergecurity and stability instead of betting
on Realpoliti¥®. Norms modify the external environment: the imfiosi of European rules in

order to access the European market and the cagisiegohesion and stability around the

0 Zielonka., J. 2006, pp. 165.

*! Ibid.,pp. 58.

2 Laidi, Z., 2008, pp. 168.

* Laidi Zaki, ‘the Normative Empire: the Unintendedr@equences of European Power’, Garnet Policy
Brief, 6, 2008, p.4.
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union* are blatant evidence. Nevertheless, the auth@xigsvare perhaps too restrictive, if only

considering the access to the common market amée nucleus for the spread of norms and
the reform of the political and judiciary systenisieighbouring states. The imposition of norms
externally remains discreet in this analysis anelsdoot account for issues of non-compliance in
areas disconnected to trade relations.

The perspectives about enlargement are divideagatioe same dialectic of inward and
outward focus as previously mentioned. Zielonka ensthnds the enlargement process as a
civilian expansion of the Empire through sendingitations for membership and diplomatic
bargaiff®>, whereas, Laidi argues that the attractivenesshef European market fuels the
incentives of external actors to seek membef&hinlargement is thus two-wards: a colonising
entity whose membership is actively sought.

In both theories, conditionality is a key compadnén the unilateral projection of
European power onto acceding states. Accordingdioizka, conditionality reinforces European
economic credibility and political legitimacy abband therefore constitutes an argument of
force sustaining European involvement and politicahtrol over acceding membet§only
since 2004 enlargement). Laidi adopts more libertalvs and associates the coercion of
candidate states to adopt and implement Europearkét) norms as part of the socializing force
of trade and for the benefit of all parfiesSubsequently to these two views, conditionality i
synonym of systematic imposition of norms havinggarpose to shape the aspiring candidates

into structures satisfying membership criteria.

* Laidi, Z,2008, pp. 12-3, 64-5, 97.
* Zielonka., J. 2006, pp. 170-1.

“® Laidi, Z., 2008, pp. 45.

47 Zielonka., J. 2006, pp. 54-6, 170.
“8_aidi, Z., 2008, pp. 41-45.
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Further enlargement of the union means for bothaaa an eventual loss of authority and
dislocation of power. The increase of differenced thus disparities in Zielonka’s opinion will
lead to a greater diffusion and disorganisatiorpafver because of the number and distance
between members ruling the polycentric power stmectWidening will be then at the expense
of the full implementation of EU lat¥. The lack of complete application of EU law is ating
to Laidi due to the threat imposed by ever furiiheveloping and stricter rules/laws on national
sovereignty. Reticence of the member states tceabidovereignty infringing laws will lead to a
fatal erosion of the supremacy of the normative iemneepening in his views is as much of a
threat as incomplete widening, inasmuch as buildintng of cooperative states around the EU
without prospective of membership would remove iheentives for the implementation of
European norm& Both views concord on the same conclusion: the iEUncapable of
conducting dramatic further widening or deepenirfgtlte union without endangering its

authority and survival.

The debate between Zielonka and Laidi draws anviawe of the structure and external
power of the EU in its quality of normative/ empies it stands in the literature. In addition to
the shortcomings pointed out throughout the disonsd is important to keep in mind for later,
their final conclusion about the inadequacy andilitg of the EU to develop its power and
administer the diversity of the union on EU lawtfdam. The purpose of this research disagrees

with this conclusion and will elaborate its argurnaion in the second and third chapters.

3) Mutation of Norms

49 Zielonka., J. 2006, pp. 167, 170.
%0 Laidi, Z., 2008, pp. 56, 168-9, 174.
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a) Norms and the EU

Norms are pivotal constituent elements in Laidi&rkvand have been defined in universal terms
that can be used for the introduction of the matatf European norms in this study. The spread
of norms presents the following features: negatratiover imposition, legitimization by
international bodies, enforceability on all actalisregarding their rank in the international
system, identification of set standards and setabivies, and capacity to be observed over time.
The use of norms aims at creating stable and pgedalécinteractions between several actors and
relies on the internalization and legitimizationtieése norms by all actors.

The reliance of the EU on norms intends to binel thlember states around common
principles and to foster cooperation without theeatg national sovereignty directly. Norms
prevent the emergence of zero-sum games and ingissipline in inter-state relations while
reinforcing the domination of the European bodi€ke EU’s commitment to norms and
normative justification of its action enhance therdpean leverage internationally, unless its
actions infringe national sovereignty in a regiomene the EU does not dominate the geopolitical
situation.

Nevertheless, the scope of European norms goesnbtethe market regulations and
norms have evolved and formed over time a corarpith European decision-making. This
section will incorporate Laidi’s definitions whigbrovide further precisions on the nature and

role of norms in the EU.

As previously mentioned the EU is a normativetgntiorms have been used to shape a

common European identity before representing aegmal part of European decision-making.
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European norms can be found in the preamble of mbghe founding treaties and more
concisely under the Article 6 of the TEU. The cpranciples of European identity rest thus on a
common sharing of democracy, liberty, respect foman rights and individual/fundamental
freedoms and the rule of law. Subsequently, vaares norms have supplanted the absence of
Europeandemosand have become a substitute for identificatiothwkEuropean common
inheritancé”.

The unequivocal commitment of the member stateshe&se principles and their
internalization constitute a strong binding forcemoamg the members and legitimize the
devolution of power to the European bodies. Thimmmmn normative practice also guides
European civilian foreign policy (being deprivedaotommon armed force) which acts primarily
through the exportation of its norms. The formuttb@ated by the EU in the Balkans to build
security and stability in the region through prples of good governance demonstrates the EU’s

commitment and reliance on norths

b) From Inclusive to Exclusive

The last enlargements waves have uncovered a pedyliamic in European norms, which have
grown from inclusive to increasingly exclusive.

It has been highlighted that the early forms & Buropean Union have been built on a
basis of inclusion and enlargements motivated {@etsf the economic and political incentives)

by feelings of common European identity, shareafns, values and democracy. This self-focus

> Bretherton., C &J. Vogler, 2006, pp. 38-40.
*2 Rossi &Panebianco, 2004, pp. 13, 18.
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reinforced the sentiment of belonging by juxtagositto the definition of and distancing from
the ‘others’, in the post-WWII context, the Comnsiriloc.

This strategy of inclusive enlargement was disdpby two factors: the incremental
expansion of the corpus of EU law and the fallleg tUSSR. The multiplication of EU law
documents and the increasing place devoted to noemforced the weight of the European
institutions over national states as supervisogans. The consequent devolution of power to
ensure the application of EU law across the Unazhthe states to eventually relinquish their
control over the enlargement process to the Eurog@auncil and more importantly to the
European Commission, the only institution fully teded to European Affairs. The monitoring
of the accession negotiations at the EU level becparticularly visible after the fall of the
communist regimes in Central and Eastern Europeaarttie eventual accession of Central and
Eastern Europe drew nearer. In a short time spaweka 1993 and 1995, the European
institutions gained complete control over the mamig of the pre-accession reforms and
adopted a revolutionary attitude towards enlargerbgnntroducing a broad range of normative
tools. The year 1993 established the normativesifasithe domination of the EU bodies over
the membership negotiations and the infamous Camarh Criteria, then the Essen European
Council in 1994 launched the first pre-accessioatsgy, and 1995 marked the peak of the
reforms: first, the European Council in Madrid stgied the political commitment to the
implementation of theacquis and the reform of the administration to guaranteée
implementation of the EU law as requirements fomiership and secondly, the same year, the

Commission launched its first reports on the ajpion of the Copenhagen criteria and the pre-
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accession strategy to monitor and guide the refarm&EE. Conditionality to European
membership was born.

Despite the claims of return to Europe connotetth wiclusion from the Czech Republic
and taken up by the rest of the CEE, the enlargemeét004 was characterized by a swift turn to
exclusive norms in accession negotiations. Thedhiction of the Copenhagen criteria and the
use of conditionality aimed at restricting the antre to the union to those that were compatible
with the organization of this value-based commutfiitfhe instrumentalisation of conditionality,
studied at a later stage, distinguished the aanegsocedure as process of how to become more
Europeart.

The mutation of European norms did not end with ititroduction of conditionality as
the only procedure of accession, but also led t@anfiguration of the role of norms in
administrating European internal affairs. Europearms undertook a legalistic transformation
and moved away from their previous value basisaA®nsequence, European norms in legal
matters gained momentum and refined their standdfds instance, although no European
definition of rule of law was officially publishedhe independence of the judiciary and the role
of integrity agencies were stressed in the accessgotiations for Croatia and presently under
the Cooperation and Verification Mechanism in Bulgand Romania.

Two recent debates in the European press illesthet ongoing evolution of norms from
value-centred to a greater reliance on legal aspdtte refusal from France and Germany to
allow Bulgaria and Romania in the Schengen zondl duhé completion of the CVM

demonstrates the concern of the European bodiesstates to build a coherent legal system

> Hillion. C., in Graig& de Burca, 2011, pp. 190519

> Bretherton., C &J. Vogler, 2006, pp. 47, 50.

%5 Kahn-Nisser Sarah, ‘Drawing the Line: The EU'sifkmdl Accession Criteria and the Construction of
Membership’, working paper 07/10, The Jean MonneiglRamme, The Jean Monnet Center for
International and Regional Economic Law and Jushizav York, USA, 2010, p.12.
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resting on the rule of law. Moreover, there is nention of the elements of the CVM
benchmarks in the founding treaties besides thmeotdor the rule of law, hence, the recognition
of the CVM and of its benchmarks by influent membgtes endows the soft mechanism with
the responsibility and legitimacy to promote andchitar the implementation of European norms
in the new member states and possibly to extendoits to further accessions. The CVM
enhanced the importance of the judiciary in the &ld further defined the European judicial
model.

The second event refers to the Hungarian law emtidia which could have restrictive
consequences on the freedom of expression in Hyragat a potential control of the media by
the leading political party. The uproar throughthe EU amongst journalists taken up by several
states called on the Commission to revise the laafpatibility with the founding treaties. On
this note, although freedom of expression is noplieily mentioned in any treaty, the
transnational mobilization around this issue ofableof liberty demonstrates the unofficial and

de facto commitment of the EU to the individuakllems and the separation of power.

The mutated norms are by essence exclusive. Takyfar the compliance with the
European normative core and appeal to a much lesdent to a vague European identity.
Compliance here designates the rightful attitudéhenEU and excludes the ones disobeying to
European norms. These new norms are thus endowbdneiral superiority recognized by the
member states and the European citizens inasmuitieysim at protecting the EU from threats
to its prosperity, stability, security and survRfal

The sophistication of European norms results in ositipe increase of the EU’s

international leverage and grants the Union witk title of norms hegemon. The EU’s

*® Bretherton., C &J. Vogler, 2006, pp. 43, 55, 57.
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commitment to its normative essence augmentedatilility as a successful normative player;
the twining programmes advocating the constructiohamore efficient administration and

judiciary, the specific funding programme for thallBans imposing the respect of the rule of law
as a requirement for access to the CARDS filnaie examples of EU’s determination to rule

with normative power.

This first chapter has demonstrated the importaapes of action of the concept of Normative
Empire. The discussion between Laidi and Zielordaaied key features of this empire and
simultaneously pointed out the weaknesses of theeqi as it stands, though already analyzed
from two distinct perspectives. The additional ged on the process of enlargement in the
Balkans and the mutation of norms underline therkéy of norms in European decision-making

and formulating rules of guidance for the reguladiof European affairs.

Part Il. The Normative Empire Redefined and Tested

The second part of this study will be dedicatetht readjustment of the concept of Normative
Empire. It will define its organisational structueiad functioning depending on whether internal
or external affairs of the EU are discussed. Theraéplace accorded to the Commission in this
normative model will unravel another salient featof the theory. Its decisive role is envisaged
to grow increasingly more powerful over the nexangedue to the visible reliance of the EU on

normative power.

>’ Rossi &Panebianco, 2004, pp. 10.
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1) The Overarching Structure and Internal Organisation

The structure of the Normative Empire rests onghecedent literature analysis and develops
Zielonka’s multi-layered structure while elaborgtion the role of norms in this structure. The
theory here studied merges the opinions of these d@uthors in an innovative manner and

refocuses the definition of the EU in line with é@ntemporary layout.

a. Multi-layered structure

The successive enlargement waves conglomeratingrsgivand distant states within a same
organisation endowed the Union with an ad-hoc sirec fixing its institutions and organisation
with each enlargement rather than re-building theles system. The consequent diversification
of its constituent parts enhanced the role of Eeaognstitutions and the reliance by the latter on
norms to administer the union and to interfere wébitimate means in the states’ area of
governance.

The polycentric structure of Zielonka’s neo-mediesmpire is inspired from the system
of multi-level of governance and organises the siori of power in functional areas of
governance and along territorial layers. Nevergglehe power division remains formal and
does not qualify the power relations between tlagestand states’organs with the European
institutions and the influence of each actor owerdthers.

A similar polycentric structure could be appliedthe Normative Empire studied here,

but such hypothesis will remain unexplored in tl@search because further explanation of this
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hierarchal system only concerns the implementatiopolicies, legislation and is secondary to
the purpose of this study. The relations betweensthtes’ institutions and the European ones
emanates from the researches as primordial evideotehe increasing power of European
institutions.

Subsequently, the Normative Empire addresses thueds of analysis: European, state
and institutional. The European Commission, as logeel in the next section, occupies the top
of this pyramidal structure because of its contnadr policy formation and oversight over every
policy area. The states while retaining decisiorkin@ power, transfer and pool considerable
authority at the European level, creating an irgpeshdent relation between these two strata. The
retrospective power relations blur the divisionven the core and the periphery to take
Zielonka’'s words.

However, interdependence does not make the emolusi a state impossible. States
should be thus compared to separate units formimgae, the EU, and individually they can be
isolated and to a certain extent dissociated fitoengroup (rhetorically rather than practically) in
case of non-compliance with European instructieepardising the EU as a whole. Similar logic
is applied to intra-state institutions and statgaos. Non-compliance of a state’s institution will
have severe consequences for the state and witiindese European interference in the state’s
area of governance. The expansion of Europeandgeeat the institutional level crosses the
formal borders of state sovereignty and establisht jgovernance between the state and the
European institutions over (some) national insbiug. European governance and in particular of
the European Commission in national institutiongisible through the work of reporting, policy

monitoring, supervision of allocation of funds amdning projects.
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The evolution of the EU into a Normative Empirdyobecame indisputable with the
introduction of the Copenhagen criteria and thearg@ment in 2004. The domination of the
European institutions became more visible in thevest member states, as the European
Commission started monitoring state reforms onrtya to accession in Central and Eastern
Europe. The tendency grew and Bulgaria and Romaera the first to be threatened of the use
of safeguard clauses if progress on the implementaf European law did not gain momentum.
The imposition of the Cooperation and Verificatidfechanism gave direct leverage to the
European Commission on Bulgarian and Romanian ipriand linked the states compliance
with the European monitoring to the fate of theitrance in the Schengen zone. The increase of
isolation sanctions and European monitoring inné& member states grew in comparison to the
traditional infringement procedure applied on oldember® and as a consequence eroded the
state’s monopoly on the governance of nationaltingins. The ongoing negotiations in Croatia
illustrate the shift of power in favour of the Epsan institutions operating since 2004. Until
2004, the European Union through the European Cssiam would rely on the state to
implement the necessary reforms. Since 2005 ane regpecially in the context of Croatian
accession, the European Commission addresses iisétictions to the state’s institutions with
regards to the implementation of thequis and has developed its own monitoring system,
meaning that it does no longer rely solely on repemitted by the state to evaluate the progress
of the negotiations.

In addition, the extension of conditionality t@t&VM and the imposition of a transitory
reform period for the new member states demonstingteonsolidation of the domination of the
European institutions over states’ organs afteression, especially with regards to the

application of common norms.

*% Zilmer., in Sadurki, 2006,pp. 189
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Nonetheless, despite the increasing scope of gamee of the EU, the union highly
depends on the states and on their cooperationupposting the pressures on the states
institutions for the implementation of its policie®n a side note, the state’s chief strategy to
retain sovereign power is non-compliance or dismnary implementation of policies rather than
the actual modification of the policy at the Eurapdevel.

Moreover, further enlargements will reinvigoratates’ unilateral power vis-a-vis the
EU. In spite of concerns foretold by the ideas ludtorical entrapment and the threat of an
everlasting enlargement process in the literattudied above, state control over enlargement in
the long-run will put an end to the imperial exgansof the EU. Referred to as the unofficial
fourth Copenhagen criteria, the report in 2006haf European Commission on the capacity to
integrate new member states stipulates that fughkrgements will depend on the absorption
capacity of the EU, the strength of its budget, dfigciency of its institutions and the full
implementation of European policies within the @&rig unior®. This instrument will provide
reluctant members to further enlargement with tleeessary arguments to put an end to

enlargement.

b. Requlatory and structural norms

The European norms constitute the main source wepand leverage of the EU. However, as
the strength of the European leverage adjustd wgmtther it is exerted in the pre and post-
accession phases, the use and nature of norms eagerdingly.

The role of norms can be divided in two categoratructural during the pre-accession

phase and regulatory upon accession. Structurahsioefer to a larger extent to the norms

> Hillion. C., in Graig& de Burca, 2011, pp. 204-5.
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imposed in order to make the candidate state noreiatcompatible with the European
legislation. The bulk of structural norms are emdcthrough conditionality. Norms with
regulatory purpose unlike their structural coundetpdo not aim at edifying new institutions and
designate all European legislation common to thelevbommunity.

Structural norms represent key elements in thega® of becoming a member state.
Conditionality is composed of the Copenhagen datand its related documents and #oguis
communautaire Conditionality embodies thus the essence of thieruand concentrates the
European norms in a single package. The politicaérion under the Copenhagen criteria
beholds perhaps the strongest normative authastyt, defines the core principles of the EU and
thus the meaning of membership. These normativeume&nts aim at changing the political and
economic organisation of the state in order t&fitopean expectations.

Conditionality fulfils the role of watchdog of tHeU in a certain respect and is the point
of reference for determining the readiness of alickate for accession. However, the absence of
a European model leaves the candidate state rabfmifisr building an institutional layout
compatible with the aforementioned criteria.

The EU loses part of its unconditional leveragerawe state once the latter accedes to

the status of member state and start participatifigiropean decision-making.

2) Dominance of the European Commission

The irony in the empires covered in the literatseetion lies in the absence of emperor or any

equivalent bureaucratic figure. Zielonka endows tBaropean Council with European
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leadership, because it reassembles all the Eurdpadars under a same roof. This logic cannot
apply to the Normative Empire, as only the Europ€ammission can guarantee the formation

and supervision of the implementation of Europeams.

a. Role of the European Commission

The European Commission is undoubtedly the keyrastthe Normative Empire because it is
the only institution that deals directly with thefercement of norms both during the pre and post
accession phases.

The European Council was traditionally in charddeading the enlargement proc¥ss
and the member states could unilaterally deternttme outcome of the negotiations by
encouraging or by blocking the entrance of certindidate®, France’s veto against British
accession is a memorable illustration. The refimgmef the accession process with the
Copenhagen criteria shifted the decision-makingerow the European CommissiénCriteria
defining the progress of a given candidate towatsession require a fairly important time-
consuming monitoring and a level of supervisiort tha European Council could not undertake
due to its lack of expertise in this area and ticoastrains. The European Commission was
endowed with the daily management of the enlargéraed with the responsibility to prepare
drafts for the accession negotiations, to promatesupervise the implementation of #xjuis

to define the direction of the reforms by prepating criteria for opening or closing the chapters

% Kochenov Dimitry, ‘EU Enlargement Law: History arRecent Developments: Treaty — Custom
Concubinage?’, European Integration Online Paj9e6s,2005, p. 17.

®1 Grabbe Heather, ‘European Union Conditionality ahd “Acquis Communautaire
Political Science review?23: 3, 2010, p. 249.

%2 Kochenov, D., 2008, p. 55.
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and the possible application of sanctfSn€lose monitoring of the conditionality gave risea
sophistication of the norms at play, as accessaimes also the gradual transfer of European
identity through norms, common principles, modg@¥ernance and legislation to another state.
The Commission’s importance lies in its facultydetermine the course of implementation of the
legislation highlighting in return what standarde &alued by the EC and the EU and what is
normatively compatible with the E8) As a consequence for instance, the Commissionsep
financial sanctions on Bulgaria and Romania as vatards to the access to pre-accession funds
in 2008 (funds being part of the transition pertbdse two member states are going though)
based on a clause concerning the suspension o$ fundase of shortcomings in democracy,

respect for human rights and the Rule of Paw

In addition to the overall domination by the Euwap Commission of the pre-accession
phase, the results of this research have pointédiawards the increasing leverage of the
Commission to interfere directly at the level ofbsstate institutions. Although the CVM
constitutes a particular mechanism and is denoeuhas an extension of conditionality in the
post-accession, it demonstrates the ability of tBigopean organ to infiltrate, check and
recommend directly to state judicial bodies, whisdlong exclusively to the state area of
governance. Its ability to pronounce an opinion tba shortcomings and successes of the
institutional work of the member states grants themmission with the function of a

transnational judge. The amplification and divéesifion of EU norms and standards in almost

% Hillion. C., in Graig& de Burca, 2011, pp. 197-203

% Borislavova Spendzharova Aneta, ‘Bringing Eurap2 The Impact of Conditionality on Bulgarian and
Romanian Politics’, Southeastern European Politics, 2003, pp. 148.

® Trauner Florian, ‘From membership conditionalityrolicy conditionality: EU external governance in
South Eastern Europe’, Journal of European Puldiicy 16: 5, 2009, p. 7 and Smrkolj, 2007, pp.9
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all areas of expertise increases the surface abtess European rule and to the Commission to

impose its supervision.

Subsequently, the EC is comparable to a norm hegewhose normative power
stretches inside and outside the European borNersns originate in the Commission’s womb,
as it sets the norm agenda for the EU and retammesfinal checking power before
implementation. More importantly than the creat@nEuropean norms, it is the protection of
their (mythical for some) existence. The Commissian impose sanctions against the member
states for non-compliance with EU norms or breaththe founding treaties by filling an
infringement procedure or applying the safeguardusts. The ongoing revision of the
Hungarian media law demonstrates the Commissioovgep to revise the normative alignment
throughout the EU. Laidi’'s outer perspective of tiemative empire is reinforced with the
imposition of compliance with the European nornsde the EU.

Nonetheless, the legitimacy of the Commissiom&tage is curtailed by its dependence
on the devolution of power from the member statgEnce, the Commission can become in turn
the instrument of the states by acting as a messdmgween the institutions or between the
member states. It can only fulfil its role of exéee body and mediator when called upon by the
states to regulate inter/intra state affairs. TRangple of the Hungarian law underlines the
subordinate position of the Commission to the mansketes and the origin of its power in the
trust accorded by the member states to take a@gainst the infringement of presumed

European norms.
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The customary practice of imposition of EU norms le on one hand to the self-identification
of the union with these norms and on the otheg wsible effort to revise its administration of
the EU. The CVM demonstrates the will of the Consits to promote actively the

harmonisation of European norms among the memhbggsséind its proactive attitude in dealing

directly with the institutions responsible for pgliimplementation within the state.

b. Enlarging and Administrating the EU

Reliance on normative power constitutes the EU’snnmeference for building security and
stability within and outside the EU. The introdoctiof the CVM and the refusal this year to
extend the Schengen zone to Bulgaria and Romamanmigrate the concerns of the EU on these
matters. In addition, the successful previous g@elaients and the construction of functioning
systems of rule of law in candidate states for nmemsiip thanks to the introduction of
conditionality have increased the internationalelage and the credibility of the EU as a
powerful normative actor, capable of managingpisese of influence through civilian means.
This section bears the title ‘enlarging and adstiating’ in reference to the main
division of the EC’s normative power and relateddiions. Enlarging refers to the activities of
the Commission in the pre-accession phase and &lrating to regulating the acceptance of
European norms by the member states. The role ofinggtrator is a by-product of the
convergence of enlargement norms with the postszome phase and of the consequent
adjustments operated in the area of European ndrmesredefinition of European norms led to

the diversification and a rethinking of the EC hs guardian of European norms. Protection is
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thus supported in theory by an active monitorind anpervision of the implementation of these

norms in existing member states.

)] Path Dependent Projection of Power

Projection of power is central in Zielonka and Liaidinderstandings of European enlargement.
Increasing EU’s external leverage is the only waynaintain secure borders for the EU. In this
optic, the EU is obliged to enlarge rather than idkx the direction of enlargement.
Schimmelfennig examines enlargement through anotees and argues that the EU's
commitment to its normative core and the legacyhefprevious enlargements have locked the
EU into a rhetorical entrapment. The earlier erdargnts in Central and Eastern Europe and the
continuity of the Balkans with the European bordeeaken any position against the accession
of Croatia. Moreover, maintaining this regional lene between Greece and Bulgaria contradict
EU’s principle of encouraging the development ofnderacy and good governance. Both
conceptions involve thus the idea of path dependenc

The increasing reliance on norms to guide thege®of enlargement is compatible and
benefits from this path dependency and possiblyliiegpthe phenomenon to a certain extent.
Enlargement shall thus be studied under this lightrder to respond to the concerns in the
literature and to explain the positive consequencéspath dependent decisions on the
instrumentalisation of conditionality. The esseéeorms is to create regular and systematic
paths of action. Applied to enlargement they braughth dependent obligations for the
formation of EU policy on this matter. Norms gaveug a rigid structure that is constantly

evolving and adapting to the candidate state. Tmndency will accelerate with the accession of
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Croatia: further requirements for accession haveadly been introduced such as cooperation
with the ICTY and fight against corruption and arged crime. These norms are expected to
tighten as the negotiations progress in the we®atkans. The enlargement scheme applied to
Central and Eastern Europe needs revision in amerounter the new issues posed by the
candidacy of Balkan states. Croatia is providingeanonstrationn vivo of the potential of
adaptation of the enlargement policies.

Path dependency led to the evolution of normshi& tontext of enlargement and
distinguishes itself by the redefinition of normmahe instrumentalisation of conditionality.

As already mentioned, enlargement underwent a wéwol with the introduction of
conditionality and was no longer or to a lesseeekibased on political considerations about
regional identity or market proximity. Conditiongliredefined the norms as exclusive and
exclusionary. This normative instrument establistxé@ria of eligibility for membership, gave a
legal outer aspect to the accession negotiationsding relatively clear benchmarks and
procedure of accession. The difference with the afseonditionality lies in the underlying
meaning of sending invitations and receiving aglans for the same membership.

The potential for adaptation and flexibility ofratitionality is the essential quality of this
normative framework. Subsequently, these qualgigable the EU to keep its foreign policy in
line with its internal policy and to adapt to thiuation of the acceding country by emphasizing
certain issues over othéts for instance democracy and the rule of law. Biéiy also enables
the member states to impose unilateral conditionthe accession of specific states, adding thus
to the corpus of EU norms and to customary enlaeggntaw. Croatia experienced such

modifications of the core conditionality by the nimn states with the border issues raised by

* Borzel and van Hullen, 2011, p.11.
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Slovenia and its required active cooperation witle 1CTY®". Hence, there is a general
correlation between the precision of the EU law dhd rise of expectations towards the
candidates. The earlier example of the rule of &wa precondition for the CARBSfunds

illustrates the tightening of EU’s expectations @eming the candidate’s abidance to EU law
and norms. In addition, although Laidi rests higuarentation on the attractiveness of the
common market as a basis for norm formation andlementation, European membership
involves many more duties than just economic resins and reaches out far beyond the

economic sphere.

i) Instrumentalisation of Conditionality

The instrumentalisation of conditionality is anath@ain consequence of path dependent
enlargement. Identification with European norms professionalization of enlargement policy
are the visible impacts of the systematic applicatf conditionality. Norms are studied in this
paper as tools enhancing the EU’s leverage insideutside its borders; however, their
importance in forming a basis for a substitute ofdpean identity deserves some attention.
Hence, internalisation of the European norms redoitm the customary enlargement practice
consisting in the systematic application of normmoothe candidate states. The repetitive
presence of norms in policy anchors their weightadsgitimate tool for policy making and
instrument for the transformation of acceding sfite

Conditionality would not be such a powerful norimattool without an adequate scheme

of implementation. As a consequence, instrumestidis is the most important aspect of

* Hillion. C., Graig& de Burca, 2011, pp. 200-3.
® Rossi &Panebianco, 2004, pp. 10.
% Hillion. C., Graig& de Burca, 2011, pp. 196.
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conditionality, as it determines the efficiency gmwfessionalism of the enlargement process
and of the EU in the long-term.

Each enlargement brings its modification te ftheme. The last years have seen the
establishment of stages of accession, the divisidheacquisinto chapters (addition of Chapter
23 on judicial affairs in 2005 designed for Croateccession), the evolution of the criteria of
evaluation and the overall increase of detail ef phogress reports. Instrumentalisation enhances
the credibility and the value of European membegrshi several ways. Tight control of the
compliance of the candidate with thequisguarantees the normative compatibility of theestat
with the existing setting of the EU and its ability adapt to the evolution of the EU, hence
curbing actively the concerns fuelling the enlarganhfatigue among the older member states at
the European Council leV8l Furthermore, instrumentalisation provides an ctbje basis for
determining the readiness of the candidate andsaimre is mostly based on technical
compliance and achievements. The European Commijsaith the approval of the European
Council and to a lesser extent the European Pahéincan and has already exerted its power to
postpone or refuse accession if these criteria nate completely fulfilled disregarding the
calendar set for accession. Croatia’s accessionfavasasted for the end of 2010 and has been
postponed to 2012 due to lasting deficiencies @jtidiciary and remaining efforts needed for
curbing corruption. The danger looming over thigeobive accession procedure lies in the lack
of objectivity of assessment; the EC will have ® ¢areful in maintaining a clear line of
evaluation and to refrain from the use of doubkndards of norms implementation, risking
otherwise, like the Bulgarian and Romanian examgéraonstrate, to undermine the credibility

of the union and the effectiveness of transfornmtio

O Kahn-Nisser, 2010, pp.3.
" Hillion. C., Graig& de Burca, 2011, pp. 195-6.
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The evolution of the implementation of thecquis into a complicated scheme of
accession had a positive effect on the bargainowgep of the EC over the rest of the European
institutions and the European Council in partictflafhe EC became de facto responsible for the
course of enlargement, as it guides, controls apérsises the implementation of conditionality.
By acquiring control over conditionality, it hasreaed the licence to change the internal
organisation of the candidate state and thankststnormative supremacy to bypass state
sovereignty. Such interference with state sovetgigras unthinkable before 2004.

Bulgarian and Romanian accessions attest the fisgmce of conditionality in
determining the readiness of the state to enteutien. As Trauner and this research argue, the
CVM represents a prolongation of conditionalityeafaccession and constitute a transitory phase
between accession and full memberéhiffhe constant monitoring since 2007, the prolangat
of the CVM after the initial deadline in 2009 artd transformation into requirements for
entering the Schengen zone have temporally placedaRia and Bulgaria in a zone of second
class membership. The imposition of a transitorggehfor these Member States means in effect
the obligation to assist to the monitoring of thieiternal affairs by the Commission and the
deprivation (though just formally) of enjoying thenefits of belonging to the Schengen zone.

The continuation between the instrumentalisatiboomditionality and self-identification
of the EU with the norms promulgated leads to thestant revision and reformulation of the EU
norms. The consequent reliance on customary peatticlirect enlargement and the expansion
of the EU norms corpus qualifies the accessiongqmoe as a process of acquisition of European

membership. As the use of norms gains momentum nilargement policy, the future

2 |bid.
" Trauner, 2009, p.2.
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enlargements will be characterized by the constmaif the meaning European memberéhip

the Ariadne’s thread of the accession negotiations.

i) Power asymmetry, a European sword of Damocles

Two additional factors stemming from the analysfiZielonka and Laidi’ works remain
to be addressed in order to clarify the scope tbaof the Commission in the administration of
the Normative Empire: the double-edged sword ofrasgtrical power relationship and state
sovereignty.

Asymmetrical domination of the European institniaver the member states is inherent
to the definition of empire. However, the two authstudied above associate the European quest
for international leverage and domination of itgghbouring regions by relying on relationships’
asymmetries with a dynamic of perpetual and fatdédrgement. This dynamic is reinforced by
the decrease of supranational authority over thelpee states after accession strengthening thus
inexorably the compulsion to seek leverage outsidbe EU. This research argues the contrary.

It is unconceivable for an entity with such a sephated institutional structure to rely
solely on its pre-accession leverage to sustainfuhetioning of the union in the long-term.
Hence, the deterministic approach to EU’s asymwadtieverage used only in the enlargement
settings is too narrow; instead, a relative de@edsuthority of the European Commission over
the member states due to a revival of sovereigfter accession is more appropriate to define
the power relations within the EU.

Norms play an essential role in establishing aanaical order between the EU and its

constituent members. The redefinition of norms anrower forms aims at professionalizing the

" Kahn-Nisser, 2010, p.3.
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enlargement process and securing the candidatediness for accession. The increasing
influence of norms on the accession negotiatiots geecedence for their implication in the
regulation of European affairs after accession.aAgesult, the quality of preparation of the
acceding state and the successful implementatioth@facquis in full will determine the
efficiency of the administration of the EU basedstiared norms.

The present work leaves room for further researuh &ill not explore the following
hypothesis in the limits of this study: it is belk& that the role of the Commission as a main
checking body for compliance with the common nomwili increase with the reliance on
normative power. Consequently, norms constitutaraa over which the Commission will enjoy
full legitimate power of action and will increases ipower to penetrate in the states’ affairs.
Subsequently, as the internal organisation of theruwill revolve around core norms, the union
will cease to seek the expansion of its leverageaaband will reassert its international leverage
by focusing its normative power on building a notively uniform internal administration. The
EU will gain in credibility by strengthening its ternal normative basis and by securing its
borders. Only then the EU will be able to influersftectively its outer sphere of influence and

the international arena.

iv) The decay of state sovereignty

State sovereignty is the last bastion against tmimation of the European bodies over
the member states: Zielonka’s blurred frontier leetw the core and the periphery fosters the
influence of the states at the EU level and qualify core as a provider rather than as an

exploiter. Laidi maintains state sovereignty anguas that norms are used to achieve internal
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changes without eroding sovereignty. Both authodedine thus state sovereignty as the only
feature of the European empire that remains unavhdgspite the evolution of the union.

The Normative Empire in this paper is based onojsiaion that norms contribute to the
willing erosion of state sovereignty and to the staunction of an expanding normative platform
of shared domination. Norms form a grey zone beatwsgranational and national governance,
to which the state has devolved its sovereign posfeexclusive control. The EU is thus
empowered to interfere, regulate and judge thesateacerned with the application of European
norms. As mentioned previously, the multiplicat@inEuropean norms expands the size of this
common platform and has an exponential effect @nléverage of the EU over the member
states. This intensification of the power relatias not induce a direct infringement of state
sovereignty but sets the Commission, creator aratdgan of norms, as the main dominant
player. The imposition of conditionality reinforcégs tendency among new member states and
leads to a greater erosion of state sovereigntsviaur of the Commission during the accession

negotiations, which is likely to retain a centrlidqe after accession.

In line with the theoretical set-up of the NormatiEmpire, the Commission is believed
to develop its platform for action and inferencestate governance by relying on a broadly
stretched definition of conditionality. As alreadyentioned, conditionality contributes to the
bulk of European norms, which are then transpostibkbe post-accession phase and directly
applicable to the member states. The Commissitinus expected to get more actively involved
in the protection of norms in current and prospectnember states and to monitor subsequent

reforms by issuing normative recommendations tcesthtes and state institutions.
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c. Foreword to the findings

The concept of Normative Empire can only acquiractgsive credibility if tested against
tangible facts; this research will thus answeh® question why the increasingly significant role
of the independence of the judiciary in conditistyatontributed to the transformation of the EU
into a Normative Empire. The demonstration of sackransformation will retain influential
consequences for the conduct of future enlargenmamssubsequently for the management of
the EU as a whole. It will buttress the Commisssomdormative power as an administrator of the
union endowed with direct legitimate leverage atestgovernance.

In line with the theoretical framework outlined a&eo the analysis will verify the
subsequent hypothesis: the transposition of noroma the pre to the post-accession phase will
lead the EC to enlarge and to administer the EQutin the systematic use of norms. The
Commission will respond to the lack of observandeEoropean norms in current and
prospective member states by enacting narrower aioren definitions of the core European
principles and will thus extend its scope of inetion in state governance in its capacity of
guardian of European law. The Commission is culyesylit between its function of mediator
calling for the instauration of common norms and ihcreasingly prominent role of
administrator monitoring the observance of thesemsoin the states facing difficulties of
implementation. The idea of administrator frustsatee enshrined intergovermentalist conviction
of non-intervention from EU instances in statedaa$. Conversely, norms call for uniform
application and compliance, therefore solving tilendma in favour of the domination of the
Commission over normative matters in the membeéestafter accession. As a consequence, the

elaboration of European norms resulting from thaveogence of the pre and post-accession
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phases will promulgate a change in the dynamiti@frélations between the EC and the member
states towards the uncontested dominance of thex@sion over norm-specific areas.

The methodology draws upon an extensive analysiseofeports of the Cooperation and
Verification Mechanism and the progress reportsliphied by the European Commission. This
reasoning will show the evolution of the normatiegerage of the EU over two consecutive
phases of enlargement and after accession. liadgidl shed light on the determinant role of the
Commission in implementing and using norms as anmeactor for policy-making. Henceforth,
the conduct of the researches investigated theeewas supporting the existence of a European
Normative Empire as well as its inward and outwaedspective along the division enlargement
and administration.

The study cases of Bulgaria, Romania and Croatiaaante for the demonstration of the
evolution of conditionality and the increasing rofethe Commission in imposing reforms in the
pre and post-accession period. Romania and Bulgaeathe newest member states and
consequently, account for the latest evolutiondrgnges in conditionality. Surprisingly, these
two member states are amongst the rare membes/eddopted formally the entire corpus of
EU law. Romania attributes more value to EuropearsIconsidering them of better quality than
the ones presented by the Romanian parliament,eabeéBulgaria approaches the transposition
of European laws into the domestic legal systeracaelerating its full integration in the EU
However, EU law is poorly enforced in both courdrigue to the deficiencies of the judicial
system&’,

These elements must be studied in line with theimggaccession negotiations in Croatia

as together they draw a picture of systematic useé i@eliance on conditionality in the

” Trauner, 2009, pp.8.
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enlargement process. In addition to their geoggbtkinship, these three cases share issues of
rampant corruption, notably in the political andigial structures, remaining the main obstacles
to their accession or full membership. Consequepthe the most privileged strategies adopted
by the Commission to curb this problem consistsgiraranteeing the independence of the
judiciary and by enabling it with the sufficientpailities and powers to check on the branches
of power and the societal strata. Hence, studyimegdlace dedicated to the independence of
judiciary in the application of conditionality ardiring the accession negotiations/once in the
union becomes a natural component aspect of tagae$ between Bulgaria, Romania, Croatia
and the EU.

With regards to the methodology, this research atmemonstrating the role of norms in
administrating and enlarging the EU by studying pihegress reports and the Cooperation and
Verification Mechanism reports. The CVM is an instient that has been added as part of the
obligations for Romania and Bulgaria in the eayans of membership. This instrument aims at
remedying and monitoring the judicial reforms iegb states and thus to compensate for the lack
of readiness at the time of accession. The CVM ntepare designed and enforced by the
Commission in order to monitor the reform of thdigiary in these two member states and take
into account the differences in the respectiveonati institutional structures. The Commission
assesses by means of these reports the progresfiming law enforcement structures since
accessiofl.

For the purpose of this study, only the progregorts from 2004 onwards for Bulgaria
and Romania have been studied in order to focuse nspecifically on the pre-accession
achievements and shortcomings (of the state anthefCommission) in judicial matters.

Conversely, it has used all the reports published Groatia since the official opening of

7 |bid., pp.9
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accession negotiations in 2005. In addition, thamilation of the progress reports ensued from
the evolution of the progress reports for Romamd Bulgaria to the edition and expansion of
the CVM have been analysed. Progress reports ardsGhare striking common features and
coordinated pace of reforms, which gives way topsita a European judicial model.
Furthermore, although the CVM and the progressrteoe drafted and compiled by different
secretariats --General and Enlargement--, thergtseai dynamic link between these two sets of
reports and the CVM exerts some influence on thee pand tone of the negotiations with
Croatia.

Official documents show the way European policy dsafted and meant to be
implemented; they give thus a global understandofgthe underlying obligations of
membership. Consequently, the meaning of the commatues is determined by the consistency
of the development over time of policy. The Consiug’s reports provide comparable and
objective material that decides the progress ofddedidates towards the completion of EU
standards, the internalisation of founding valued ¢he final reward of membership The

formulation of policy prevails here over the actsatcess of transformation of the judiciary.

The second section of this work has proposed aedwersion of the concept of the Normative
Empire inspired from earlier findings and theortfsZielonka and Laidi and addressed the
shortcomings of the aforementioned works. It has aimed at exploring the inward and
outward scopes of normative power by interpretinghier the administrating and enlarging

aspects of the EU. The key role of the Commissami its relations with norms and

® Khan-Nisser, 2010, pp.5-6, 14, 35-6.
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conditionality constitute a significant addition tioe literature and the revolving centre for the

Normative Empire.

Part Ill. Building an Independent Judiciary in the Candidates and the Member States

This third chapter is the core of this research #edbasis for the above theories. This section
will demonstrate the process of metamorphosis @Bb into a Normative Empire and how the
present situation in Bulgaria, Croatia and Romaeilects the importance of this concept in real
settings. The study will focus on the building of iadependent judiciary in order to expose the
different sources of leverage and degrees of aiyhof the Normative Empire in the pre and
post-accession phases. The chapter's argumentatlbbe divided in three subsections. The
first subsection will introduce the evolution ofetindependence of the judiciary in European
norms over the years by addressing the reformulatial sophistication of European standards
in this matter and by investigating the evolutignéink between the CVM in Bulgaria and
Romania with the accession negotiations with Ceodthe second sub-part will investigate the
process of instrumentalisation of conditionalitydamill examine the incremental changes in the
implementation of conditionality and the detail tbk recommendations. The last section will
assess the success of the parallel strategiesrgmgaand administrating) to carry out
fundamental changes towards an independent jugidiawill compare the results achieved in
Bulgaria, Romania and Croatia individually. Thisdi analysis will rest on the relative successes

and shortcoming of the reforms as well as theiepac
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1) The Independence of the Judiciary in EU Law

European law borrows heavily from International Lpvinciples, as defined under the diverse
UN criteria, the Council of Europe and case lavihef ECHR®. As a consequence, there are no
clear definitions in EU law of the principles thaie considered universally applicable. This is
the case of the independence of the judiciary,cagrised essential attribute of a functioning
legal system and of the separation of powers. Heweamplementation and customary practice
is another source of definition and is better aggtlle to the case of European law. The
independence of the judiciary in EU enlargement iguwhe product of incremental changes in
accession negotiations and the redefinition of fimus of reforms necessary for European

membership.

a. A newly born European Norm

i) The Independence of the Judiciary

The independence of the judiciary is not mentioegglicitly in any of the founding treaties but
remains nonetheless anchored amongst the key Eamopenciples that member states and
candidates to European membership must abidedalar to integrate the EU.

This principle originates in the spirit of the euf law; both principles converge towards
the liberation of the judges to make their decidiased on facts and law, the application of law

upon all and the power to check upon the execuive legislatur®. The rule of law is a

7 Kochenov, 2008, pp. 101.
% prefontaine and Lee, 1998, pp. 2.
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guarantee of freedom for Hilsince it constrains any exercise of power to confto Law and
thus suppresses arbitrary rule. According to Ditleg,rule of law bears the subsequent features:
supremacy of the Law over arbitrary power, equdlgjore the Law with disregard to class or
social distinctions, application of individual righas stated in the constituti8hs

Consequently, an independent judiciary is the no&ik healthy political system enjoying
full separation of powers and a functioning socidtgr this purpose, the judiciary must be
supported formally and socially. The legal systemstrbe enabled with the consequent power
and means to perform its duties in the officialwlments and by the executive. It must also enjoy
public confidence in the fairness of its judgemen#oreover, the independence of the judiciary
stresses one of the core principles of the EU:stmaration of power ofrias Politicas This
precept is a symbol of the democratic inheritarfcen® EU® and further raises the expectations
concerning the set-up of the state to become a reestéte.

As the EU was moving eastward and as the pre-sioceseforms needed depth, the
independence of the judiciary became an inheremntipte of conditionality and arose as a
matter of priority in the judicial reforms duringet last and present enlargem&htafter the fall
of Communism, the judiciary in Central and mosttipatarly in Eastern and South-Eastern
Europe was heavily damaged by corrupted practieespled by the lack of means allocated to
the judiciary. Establishing independent judiciaricame a mean to remedy to the spread of
crime and corruption from the eastern borders ammufated the democratisation proc&ss
Strengthening the judiciary on the periphery is dimdy mean at hand to maintain the internal

stability of the EU. The independence of the jiatic plays an important role in the existence of

8 Hayek in Kochenov, 2008, pp. 98
8 Kochenov, 2008, pp. 100.
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a functioning union by curbing corruption, allowitige prosecution of criminal organisation, and

increasing public trust in the governments and&beas a whole.

i) Towards a European norm

Enlargement in the Normative Empire is understasdhe development and application
of common norms onto candidate states. In addigomargement has a retroactive effect on
European norms: the process of accession isolatela¢unae of the candidates in the different
policy sectors and hence helps towards the exparesid adjustment of EU law in the lacking
areas. Enlargement gives thus the opportunityedd@mmission to redefine European common
norms and to adapt to the plurality of compositminthe member states. The fact that the
principle of independence was put at the forefraft the negotiations translates the
Commission’s concerns with the fight against catinm as this issue gained momentum with
the 2007 accession.

The prevalence of the rule of law among the Eeaopnorms appeared for the first time
in the Maastricht treaty under the Article 237 befbeing transposed as criterion for accession
in the Copenhagen criteffa The independence of the judiciary became a iitesf its own in
2005 with the opening of the negotiations with @iarhis underlines the concern of the EU
raised by the dysfunctional judiciaries in Centaatl Eastern Europe at that time. The absence
of/flawed independent judiciary in post-communigtisties pushed the Commission to develop
a reform strategy that would enable the implemenabf an overarching structure for the

judiciary to become more efficient and independent.

8 Kochenov, 2008, pp. 33, 104.
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Kochenov in his critique of conditionality denoescthe lack of guidance or common
European model in conditionality. The lack of clegerpretation of the treaties and set critéria
increases the discretionary power of the membéesstnd leads to a lowering of the quality of
the European medium standards rather than to tleation of a union composed of
heterogeneous members yet compatible with one aefidtiNevertheless, although Konechov’s
work represents an extensive and recent studyraditonality, it ignores the recent enrichment
of conditionality and the most recent enlargemesgatiations with Croatia. The study was
published in 2008 and remained on the bitter Euandailure to reform Bulgaria and Romania
before their accession or rather their successterieg the union without having completed the
Copenhagen criteria. Kochenov could not have taktnaccount the progress made by these
two member states under the CVM and the subsequ@ptation of conditionality to Croatia.

The EU sets its criteria for judicial independemased on core principles retrieved from
international and national law. Attention is pautarly devoted to the security of the tenure,
financial security of the judiciary, administrativedependence notably of the Prosecutor’s
office®®, appointment of the judges by whom and based at ghalifications, duration of terms
of office and the conditions for promotion, transfeessation of functions. As Kochenov points
out, the Commission aimed at implementing the gpiecof meritocracy in the legal system, as a
basis for an independent judicidly He mentioned three additional safeguards for the
appointment of judges advocated by Kruijer and areged by the Commission: the implication
of a third party such as a self-governing instdntiin the appointment process, the strict

maintenance of objective criteria of selection dine addition of a special safeguard such as

8 |bid., pp. 257.

8 Grzymala-Busse Anna, ‘Post-Communist Competitionl &State Development’, working paper,
Program on Central and Eastern Europea, 59, 2@03, p

8 Justice Ledain, Prefontaine, Lee, 1998, pp.4.

% Kochenov, D., 2008, p. 271.
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status in order to guarantee the independenceecfihointe€s. The aforementioned criteria for
independence aim at distancing the judiciary froméxecutive and at extracting as much power
and self-sufficiency as possible from the othernbhes. This distrust of the executive is
characteristic of the eastern enlargements, sineeEU conveyed traditionally her directives
through the executive, using it as a vector foomaf. As a consequence, in spite of the fact that
the judiciary is appointed by the executive in namintries, this is seen as counter-productive in
Central and Eastern Europe and undermining théledtenent of an independent judiciary in

these member states as a result of the politicosiial reasoning adopted by the Commision

b. Elaboration and Formulation of European Standafdisdependence of Judiciary

i) Sophistication of the Independence of the Judidiatiie Benchmarks

The importance of the principle of independence #dre sophistication of this principle over
time is better grasped when retracing chronololyichke expansion of the space devoted to it in
the reports.

The independence of judiciary was covered by tiiteron of the rule of law in the
Copenhagen criteria. The section dedicated to tiégal criterion as mentioned above carried
the most weight from a normative perspective and under this heading that the rule of law
was covered in a meagre subsection dedicated todiwal syster®. The independence of the
judiciary was briefly referred to or implied unt@005. The subpart on the judicial system
covered a total of two pages and an additionalanéhe fight against corruption in 2005. The

maximum space reported for Bulgaria and Romania uameol to a total of five pages.

1 Kochenov, 2008, pp. 271.
2 Ibid., pp. 273.
% Kochenov,D., 2008, p. 87.
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Conversely in 2005, Croatia’s first progress repaas organised differently and an inclusion of
chapter 23 for judicial matter and fundamental t8Sglvas added to the assessment provided
under the political criterion. A larger section wdsvoted to the independence of the judiciary,
covered now in a separate section. The devotecesgraounted to eight pages in total. A total
of eleven to fifteen pages dedicated to the judisistem, its independence and to the fight
against corruption is visually more impressive thiaee pages for the precedent enlargement.

The Cooperation and Verification Mechanism is rehti devoted to building an
independent judiciary and translates concerns Hlier judiciary that never occurred outside
twining projects for the previous enlargements. ThéM changed over time in line with the
evolution of the progress reports. The first repassued in 2007 were solid documents of
twenty-five pages isolating the main issues toeola 2008, memos and technical updates were
added to the reports. The technical updates prodedailed quantitative information about the
reform which are then analysed in the reports. Hear also presented an overview of the
financial tools at hand and the amount allocatedsfmecific reforms under each benchmark.
There has been no further mention of the finanstialcture of the CVM in the other reports,
which does not undermine their validity over tin2009 and 2010 saw an acceleration in the
monitoring of the CVM, reports and related docuraaemére produced on a biannual frequency.
Each report’s length varied between seven and agegand provided an analytical synthesis of
the technical updates, varying between seventeériveenty pages. This normative instrument
marked the devotion of unprecedented attentiorhéoindependence of the judiciary and the
strong will of the Commission to complete this jewadj

Claims of sophistication of European norms aeagoxical and contradict the absence

of European model often criticised in the literatuAn immediate approach of the Copenhagen
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criteria and the successful accession of Bulgamth Romania with impaired judiciaries would
underline rather the flexibility of the accessiaitazia, the vagueness of the treaties and the lack
of systematic supervision of the accession negotisf. However, the essence of enlargement
and European norms does not lie in the formal appea of the treaties but in their customary
implementation. As a consequence, the nature ofatitession negotiations is not static and
enlargement broadens the horizons of issues thddal$ witli°. As a result, the redefinition of
the rule of law criterion set the independencehef judiciary as a priority under the political
criterior®.

Paradoxically, leniency and strictness qualify Bwign and Romanian accessions: the
tolerated infringements to the Copenhagen critergse soon followed by an unprecedented
monitoring and the penetration of the Commissiono irstate affairs with the CVM.
Implementation oficquisis at the heart of the CVM, because the mere fbtraasposition of
EU law to these member states had no effect omattkeof independence from the executive in
Romania and the politicisation, the involvementiamestic politics and lack of accountability of
the judiciary in Bulgari¥.

The CVM is designed differently for each state anddapted to the pre-accession situations; in
Romania it aims at curbing corruption and in Bulgasrganised crime and corruption. The

benchmarks are adapted to the different judiciatesys and the various shortcomings at
different stages.

Nevertheless, a preliminary examination of the CWivde possible to retrieve the

dominant features of the two sets and to formulagekey criteria used by the Commission for

% Kochenov, 2008, pp.310 and 2005, pp.22.

* Kochenov, 2005, pp.24 and Kahn-Nisser, 2010, pp. 29
% Kahn-Nisser, 2010, pp. 34.

" Trauner, 2009, pp.2, 7-8.
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the assessment of the independence of the judieiadythe judicial system as a whole. The
benchmarks tally on the following points. Indepemzke and accountability of the judiciary is
restated, implying legislative and financial indegence from the executive and accountability
to a third party such as a self-governing judiangtitution responsible for the controlling the
state of judicial proceedings. The latter is supgmbby more transparency and efficiency of the
judicial system with a reinforcement of systematiernal inspections. A recurrent point in the
reports is the lack of full-time trained inspectahat would maintain the system clean from
corrupted practices. Realistic staffing modelsesmgential in guaranteeing the functioning of the
judiciary and preventing case overload of the urt both member states, too many positions
for administrative staff, judicial advisors, progéars and judges are left vacant leading to a
delay in judicial practices and encouraging theldraf influence. As important as the staff
figures, financial autonomy and necessary meangssential to ensure the development of the
judicial institutions: among which academic tramiand an inspectorate. Great breakthrough in
both states has been the drafting of budget fojutiieiary by judicial bodies (Supreme Judicial
Council in Bulgaria and Supreme Council of Magisyran Romania). Reporting on the
monitoring and the results of the implementatiorthe legislation encourages the judiciary to
take an active stance in the reform process aldaghe Commission and later individually after
completion of the CVM. The publication of evaluatiof the reforms and track records of
investigations encourages transparent practicgigystem and fosters public trust in judiciary.
The introduction of a code of ethics for judges gmdsecutors represent formal guidelines
judicial staff should abide to. Here again the dipancy between formal application and
implementation has been underlined by the Commistiat denounces the lack of supervising

mechanism and sanction in case of breach of etimtzgrity agencies are a pure product from

64



the Commission designed for the eastern enlargemémese institutions aim at controlling
conflict of influence and curbing corruption amojouglicial staff and political personalities. In
Romania, the main issue is presently the veto byptrliament and the active legislative attack
towards the integrity agency that proposes to wmeVieancial assets acquired by MP’s during
their term of office. On the same line, bodies rarge of the fight against corruption must be
empowered and their action coordinated and followsd the judiciary. Anti-corruption
bodies/agencies translate the adaption of Europeley to national issues, as these bodies have
not been required to such an extent anywhere béf@amplementation of the CVM. Fight
against corruption must be supported by initiatied measures at the local level. EU’s leverage
does not go as far as regulating sub-territoriedtatbut the EU is active through a remote
monitoring nonetheless. The final core featurehef CVM touches upon the European character
of the reforms and call for the implication of thther Member States in the reform process,
fostering thus legal harmonisation within the ungomd inter-state cooperation.

As a result, the benchmarks, disregarding the maong of the reforms itself, move away
from the conventional normative statements in tlepebhagen criteria and instead formulate
relatively practical guidelines for reforming thadjciary. On a side note, the guidelines under
the ‘Guide to the main administrative structuresifoplementing theacquis’ only focus on the

implementation of thacquis whereas the CVM aims at reforming the institugilostructure.

Subsequent strengthening of the rules in BulgardaRomania is visible in the case of Croatia
where the Commission focuses on judicial reformg lanilding independence in order to curb

effectively the rampant corruption.

i) CVM and Conditionality in Croatia
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There exist obvious parallels between the CVM dmal fgrogress reports for Croatia. As the
Commission was drafting the CVM, it seems thatlated its strategy for Croatian accession in
order to avoid repeating the same mistakes. Ay earl2005, a new chapter was added to the
progress reports, turning thus the focus of theotigfipns around judicial matters, inasmuch
Croatia faces a concentration of power in the harfidise executiv®. Chapter 23 in the progress
reports already encompassed several features @\t benchmarks launched in 2007. These
two monitoring systems should be understood astwiteed rather than one preceding the other.
As a consequence, the articulation of the chap®eewlved with the implementation of the
CVM and at the same pace as the changes operatedanchmarks over time.

In a chronological order, the progress report i028oncentrated on the independence
and impatrtiality of the judiciary, the quality amdficiency of the judiciary, the access to the
judiciary and legal guarantee and the implementatibanti-corruption measures. In 2007, the
scope of focus increased and included professemaljudicial reforms and expanded anti-
corruption policy. The report fell in line with th@onitoring of the CVM. The convergence
between the two instruments reached its peak i® 2@th the addition to the already existing
categories on independence, impartiality, profesdism and competency, subsections on the
quality of the infrastructure and the equipment argpections of the judiciary and the reform
strategy. The two sets came to cover approximdtedysame issues and to encourage reforms
similar in content. Two additional subparts gavensonational flavour to the report and

concerned the rationalisation of the court netwanhka the revision of the judicial codes.

The constant increase in depth and breadth of tirétaring of norms and EU principles

in the reports brings stability and certainty te tenlargement process and ensures accession

% Bugajski, 2001, pp. 24.
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once these benchmarks will be fulfilled, eroding tinfluence of the member states on the

process of enlargeméft

2) Instrumentalisation of Conditionality: Norms and iMkoring Recommendations

Conditionality refers essentially to the pressumesreform preceding accession. However, the
CVM altered this definition and extended conditiityato after accession. The extension of
conditionality originates in the lack of pre-acdeasreforms and are characterised by the
exclusive power of the Commission to supervise jtidicial reforms in these staf8$ In
addition, the CVM is enacted after the spirit o tBopenhagen criteria and thus demarcates
Bulgaria and Romania from the rest of the commuyméiegating them to the status of secondary

member states or in a transitory category betwaeadidacy and full-fledged membership.

The growing bulk of European norms does not oniyaiestrate the efforts by the EU to
define its core principles but also implies the saduent increase of the leverage of the
Commission with their instrumentalisation. With aeds to the latter, the instrumentalisation of
conditionality refers to the systematic applicatiamd monitoring of the Copenhagen related
norms, whereas instrumentalisation of norms defthesmode of governance applied on the
member states upon accession. The following arsaigydased on a thorough examination of the
reports and the main arguments have been compiled working document attached in the
annex. Due to the difficulty to refer to each reporthe text, the facts mentioned below can be
found in these tables. In addition, these wererabksl for personal use only and analysis of the

topic and therefore cannot be used in further work.

% Hillion. In C., Graig& de Burca, 2011, pp.202.
10 Trauner, 2009, pp. 3, 7.
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a. Addressees and legalistic dialogues

Politicisation of the accession negotiations halegyed the enlargement policy with an image
of political favouritism prevailing over long-terstrategic considerations for the functioning of
the EU as a coherent whole. Instrumentalisationconditionality refutes this idea and

promulgates the conclusion of the negotiations dagalistic basis, criteria becoming part of

European law taking precedence over political arguis

i) New partners in communication

The immediate visible sign of instrumentalisatianthe increase of leverage of the
Commission in areas and over institutions undee ggavernance. Key institutions and defined
state organs became the new addressees of the Gsioms recommendations. In parallel,
previous negotiations were rather characterisethéybsence of interlocutor in the reports. The
name of the state acceding constituted the onbreate distinguishing the reports from one to
the other. The Commission was thus not supervidiregtly the reform process in the candidate
states and relied to a large extent on the remantspiled by the state on the progress of the
reforms, discrediting its judgement on the actwadiness of any state to enter the union. In
addition, this was inevitably accompanied with ac@ntration by the Commission’s pressure on
the executive to implement the recommendationsiaedorably in an imbalance in domestic
politics in favour of the executive.

The latest reports point out a diversification lué interlocutors addressed in the progress
reports, most notably specific institutions resplolesfor reforming or in charge of a distinct
section of the judiciary. The example of the refooh the judiciary demonstrates the

inapplicability of sole reliance on the executive tarrying the reforms, as the essence of an
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independent judiciary aims at distancing the twanbhes one from the other and not to
empower the executive vis-a-vis the judiciary. Tlogic only appeared after the inadequacy of
the judicial reforms in Romania and Bulgaria becaheious and their accession with flawed
systems was confirmed.

The progress reports of 2005 mark a turning painthie matter of addressees. Some
precursory steps were taken with Bulgaria and Ranéefore being fully developed with
Croatia. The progress report for Bulgaria for tirstftime associated the main issues with a
responsible institution whereas the report for Romaestated the structure of the judicial
system in a descriptive optic and with no relatiovith any particular issues faced by the
judiciary. In comparison, Croatia’s first reporttnonly defined the structure of the judicial
system and the relations between the differentdsodut also determined the main issues faced
by Croatia especially with regards to corruptioml &ne lack of independence of the judiciary,
additionally, associated them with the respectiudigial institutions and defined the area under
their responsibility to be reformed. Specific ihgions became thus the direct addressees of the
Commission during the accession negotiations. Thenr@ission still held accountable the
executive --the Ministry of Justice-- for discrepss in the results of the reforms but also
directly instructed institutions such as the Statelicial Council, the Prosecutor’s office,
Committee for Prevention of Conflict of Interestt@grity Agency), National Council for Anti-
Corruption and the Judicial Academy.

The benchmarks for the CVM followed the same patigf division of the dialogue.
They are divided along set goals, core related essand concordant institutions. The

benchmarks for Romania are more targeted in genasalhe second and third points concern
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directly two specific institutions -- ANI (IntegyitAgency) and DNA (Directorate for the fight
against corruption) -- instead of specific issues.

As a consequence, the Commission adopted an atéimee on the conduct of reforms
by recommending, assessing and imposing tasksspettific state institutions. Infiltration of the
Commission in the governance of the state was nes#dormed before Croatia’s candidacy and
the accession of Bulgaria and Romania. Pre-accessierage of the EC reached a level never
achieved before and set the Commission as the dortyinant player in the negotiations. The
Commission enjoys a much lesser enviable posititonthe CVM, as the power asymmetry
characteristic to the pre-accession phase disapgpedath the grant of membership and inasmuch
as the association of the CVM with access to thefgen zone is only a very recent matter. In
addition, the interference of the EC in the stdfairs is a lot more predominant in Bulgaria and
Romania and directly constrains state sovereigrtig. only possible explanation for the relative
cooperation of the states with the CVM lies in themmission’s role of norms provider and
protector. This status grants the EC legitimacyaction as a result of to the prevalence of

European norms over state sovereignty.

i) Political Vs Legal Documents

Rumours of Bulgaria and Romania entering the EU tlugolitical considerations
revived the ghosts of state control over accesdtamthermore, progress reports tend to be
suspected of furthering the politicisation of thezession negotiations, as progress used to be

determined on the basis of the pledges of the dates states and the national analysis of the
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reforms. Hence, it is presumed that the progregesrte for Croatia would be more politically
oriented than the CVM that deals directly with thigedience of the reforms with European
norms.

After examination of the reports, the opposite dréecame apparent and the years 2007,
and most particularly 2009 and 2010 demonstrateatergence of a legalistic discourse in both
the progress reports and the CVM. 1t is difficult general to distinguish political arguments
from the formal writing style of the reports andishto categorise legal and political arguments.
The distinction between political and legal argutsesas based upon the sources of the reports,
the addressees of the Commission’s remarks, tlee [@ad the attitude of the EC towards the
executive.

The progress reports of 2007 and 2008 contain gndstlal recommendations and
focused on the issues at hand. The political togithat have been denoted did not refer to the
accession of Croatia. Instead political pressureiewlirected at the conduct of domestic politics
in order to stress the urgency of the pre-accessifpmstments. The Commission intervened in
the regulation of the relations between the exeeutind the State Judicial Council -- SJC --
constituting a direct interference with state goagice. 2009 was a crucial year in all reports and
was accompanied with a severe assessment of tlemmefand a strengthening of the
recommendations. Political condemnations accundilagainst the states’ political authorities
that were called upon by the Commission to reffaom intervening in judicial matters in
Croatia and to cooperate more actively in the ch®ulgaria and Romania.

Moreover, in both cases, the second set of CVM rtepolaced more severe remarks
towards the political sphere. Subsequently, thst fset called for more dedication from the

Bulgarian judiciary and executive to carry out tlexessary reforms. In Romania, the political
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message spread was more scathing and called fiticplotonsensus over lasting issues such as
the formulation of the Criminal and Civil Codes, lipoal cooperation with ANI --
recommendation directed especially to the parliamerefrains from interfering and pressuring
the DNA and condemnation of the initiatives takgntiie parliament to modify the nomination
procedure for the Chief Prosecutor. These remarksned against Romania’s breach of
obligations towards the European community at lafde second set followed suit on this tone:
Bulgarian parliament attitude was condemned forcliftg the introduction of legislations
enabling the check of assets of civil servanthedontext of the exercise of their functions and
the Commission further criticised the adoption etant changes in the legislation by the
government, underlying that these were in conttamicwith the commitment of Bulgaria
towards the EU. The commission emphasized thabledtang an independent judiciary should
be the main goal for policy formation and that adigeto the CVM only provided a guiding
path; hence cooperation between political and jadaxctors as well as stronger commitment to
the reforms and the refrain from the executive fradopting contradictory legislation were
necessary steps towards guaranteeing the indepsndénhe judiciary after termination of the
CVM.

If the Commission incriminated the executive in Bidgarian case, it targeted Romanian
political party politics and parliament for its atks. The main threat to the independence of the
judiciary in Romania originates from the politidiee of the judiciary by the parliament. The
Commission thus called for an unequivocal commitnoérihe parties to the fight of high-level
corruption and consistency in the legislative psscaccompanying the reform of the judiciary.

The reports of 2010 mark an overturn in the presiong: the progress reports reinforced

its legal optic while the reports for the CVM kepeir political added value. The progress report
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retraced principally the various achievements dradtsomings of the reforms carried out by the
different institutions and did not address anytpm@l body or the state. This report is considered
to be more legally oriented because the recommemdatnd assessment of the Commission
chiefly addressed the results of the reforms aral lesser extent their conduct. Conversely, the
CVM reports fell under the political category dwethe extent the Commission interfered with
the state’s internal politics, and most promineinlyRomania. The latest CVM report at the time
of the writing, dating from Autumn 2010, applaudd& commitment of the executive to the
reforms while emitting some reserves about thereffof the judiciary to implement the
aforementioned reworking of the legislation on ¢neund. The Commission was here primarily
concerned with the internal politics of the judigiand its relations with the executive rather
than the reorganisation of the institutional frarek

The political scope of the CVM is more obvious inetRomanian case, as the
Commission went even as far as examining and coniahgnspecific legislation adopted by the
parliament. The second report condemned the lawedasn ANI that blocks in effect the
development and activity of the integrity agencyNIA& legislation established a framework
enabling the check on the state actors’ financsaets and laid down the legislation for their
confiscation in case of discordance with the datian and the imposition of appropriate
sanctions. As a consequence, the EC reiteratealltéor political commitment and cooperation
between the judiciary and the political actorsgehtée parliament.
As a result, the CVM was established on a legalsbas a continuity of conditionality and
demonstrated over time high political value by ifgeng in the conduct of domestic politics.
The Commission’s political claims are legitimizegithe authority endowed by its role of norms

protector. The resulting bypassing of state sogetgi by the CVM and during pre-accession
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negotiations (on the basis of the Copenhagen iajtéred into the idea exploited in this study
about the increasing leverage of the Commissionsatdequent interference of the Normative
Empire at the sub-state level. The Copenhagerrierit@ve thus far reaching consequences on

the gradual erosion of sovereignty.

b. Adaptation of the Recommendations to the Recurrehtee Issues

Another major aspect of instrumentalisation of abadality is the evolution and adaptation of
the recommendations to address new issues butt@lsemedy to recurrent and long-lasting
imperfections. The similarities between dysfuncsioaffecting Croatian, Bulgarian and
Romanian judiciaries influenced the Commission dop a single strategy for both the CVM

and the accession negotiations.

)] Consistent monitoring

An inherent strength of the reports is their cstesicy of analysis over time thanks to
which it is possible to retrace the recurrence @ftain issues chronologically and to draw
parallels between related problems in differentutheents. For instance, the benchmarks for the
CVM were set with regards to problems recurringobefaccession such as the shortage of
staffing, the lack of professionalism, the inadexyuaf infrastructures, the lack of accountability
and transparency of judicial practices, the inedficy and insufficiency of the prosecution of

high level corruption and the general lack of inelegience for the judiciary.
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The benchmarks could be criticised for constrajrtiee adjustment of the Commission’s
strategy to respond effectively to unsuspectedessiihe fixed nature of the benchmarks and
their subparts could then favour consistent anslgsithe reforms at the expense of address the
evolution of the judiciary. Nevertheless, this k@ag is erroneous. Flexibility of observation is
guaranteed with the Technical Updates. Their subs#ganalysis, which is always done with
reference to the original benchmarks, extrapoldkes investigations and the scope of the
recommendations. The formulation of the recommeadstperpetrates the continuity of the
observations and existing pressures from the pusvieports.

The progress reports for Croatia respect the samsistency over time outlined for the
CVM and isolate the recurrent issues determinimgdinection of the reform strategy. Croatia is
thus criticised for the lack of transparency of @gpointment procedure, the promotion and
transfer of judges and prosecutors and the stasdardudicial trainees, the lack of adequate
training for judges, prosecutors and judicial adkss politicisation of the system, a lack of
understanding of the term conflict of interest, thek of impartiality in prosecution of war
criminals and focuses on the good functioning efititegrity agency and USKOK (the organ in
charge of the fight against corruption). The orgation of the reports revolves around these core
themes and in 2009 they were classified under agpaub-categories. As a result, the constant
effort to match the scope of the issues faced byctndidate contributes to a deepening of the
reporting mechanism.

Moreover, although no direct cross-reference betwte CVM and the accession of
Croatia exists, the similarities between the rapgrand the nature of the issues investigated is

unmistakable. Hence, while taking into account traiation in scope due to national
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particularities, the common focus of the Commissi@aporting contributes towards a definition

for the EU of the core features of an independsditjary.

i) Recommendations and the evolution of European norms

The recommendations are the keystone of the msintalisation of conditionality since
they guide the future path of the reforms and sthe& main function is to digest the European
norms into applicable measures.

Diplomatic writing style and political correctnessake the strict categorisation of the
recommendations a difficult task. Subsequentlys #tudy looked into different aspects of the
recommendations in order to grasp their intendefgcefand explain the variations in
achievements. The Commission’s arguments have &eerled under the lenses of normative
weight, tone, burden of change and the Europearedterspectrum.

The normative weight of the recommendation isrtiost salient aspect, because it shows
the ability or incapability of the Commission torfiaulate clear guidelines that will promulgate
the implementation of European norms.

The initial division of norms in normative and gtigal categories revealed to be
unsatisfying due to the lack of clarity of the &xnd left out a majority of the hidden
recommendations. The hidden recommendations apgpéareasily to a logical mind reading the
reports, but remain implied and difficult to platce either category. The normative category
encompasses normative statements restating Eurapmans and principles without giving
further guidance as how to transform these norm® ireality. Conversely, practical

recommendations appear to be too restrictive anddumply the existence of European models
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as for instance of independent judiciary and wquilavide the candidate state with a set of strict
criteria and rules to comply with. Yet, there is such thing as a determined European model
due to the diversity of judicial systems in Eurgpel to the reluctance of the member states to
sacrifice sovereignty and accept such a level ohbaization.

The categorisation of recommendations along a atwetpractical scale opened more
possibilities. Consequently, semi-normative recomadions represent a majority of the
instructions found in the reports. This type ofdarice combines normative formulation with
further explanation for implementation, most ofteith regards to a specific institution or
describing the relations between the institutiod #re political sphere to be achieved. However,
the suggestions do not go as far as giving prauisebers or detailed recipes for a successful
implementation. This attitude may have negativeaiotn the conduct of the reforms and may
encourage discretionary formal implementation of t@ommission’s recommendations.
Nevertheless, vagueness must also remain an inthis@ure of the instructions in order to
maintain the necessary feeling of state sovereignéy the reform process and to guarantee the
capability of the state to ensure the functionihgjudicial system after the end of the CVM or
upon accession. In this way, the recommendatiors camposed of direct and implied
instructions that allow implementation to remaiexible and balance the political relations.
Subsequently, the implied recommendations refedhéouse of negative language to underline
the lack of or the necessity to implement certagasures or to remedy to a recurrent issue.

In line with the argumentation of this researdite guidance in the progress reports for
Croatia are more direct and clearer than in theapoession reports for Bulgaria and Romania.
The larger space devoted for Croatia allows thertien of statistics and details, whereas the

constricted analysis of the judicial systems indawila and Romania and the more detached
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attitude of the Commission towards the accessiggotieions led to the scarce inclusion of
implied and semi-practical recommendations.

The first years of the CVM and concordant progregsrts for Croatia demonstrate the
same cautious attitude of the Commission as higtddyabove. Although the CVM benchmarks
set goals and the direction of the reforms, direcommendations remain absent from the text.
Similar situation in Croatia, very few direct recmndations were put forward and the
Commission relied on implied suggestions undergrtime lack of progress in specific sectors or
the recurrence of a particular issues, chiefly lduk of objective criteria for appointment and
promotion in the judicial system.

The turning point in reports published in 2009 wias change of tone of the EC. The
definition of tone is somewhat subjective but oa thole can be interpreted as encouraging,
condemning, positive or negative without needingaointo much detail. The apparent lack of
progress achieved over the first two years of theMG existence led the EC to revise its
strategy and to adopt a tougher stance towardsaBalgnd Romania that eventually was echoed
in Croatia. The reports for the CVM included anemsdive assessment of the results of the
reforms introduced since 2007 and for the firsketipnovided a list of recommendations. The list
restated the normative objectives of the CVM aredrdtommendations were divided in separate
subsections addressing individual issues. In tese chARomania, the list was more extensive and
the scope of the issues narrowed down into digesséégments. For both states, the tone of the
reports was clearly condemning and threateningyniefy to the imposition of safeguard clauses
in case of non-compliance with the recommendati&®@e! for immediate results and clear
commitment of the state to its pledges toward€Hedemonstrated the growing concerns of the

EC and the imposition of heavier pressure on thee paf the reforms. In parallel, although
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Croatia had achieved reasonable progress withdsgarthe recommendations sent the previous
year, a similar tone as for Bulgaria and Romania a@opted in the course of the negotiations.
The tightening of the pressures on Croatia to aiceextent finds its origin in Bulgaria and
Romania and is due to the state of the reformsthEre year 2009 is also remembered for the
postponing of the accession of Croatia.

The reports of 2009 marked the shift from reportmgssessing and as a consequence of
the direct involvement of the Commission in theoraf in all the three states. Despite the harsh
tone and the incriminating remarks, the EC put fodva pedagogic strategy that was carried on
in the reports of 2010. Hence, incriminations aceompanied with a restatement of the
European norms and most importantly of the benéfitghe state to implement these norms,
amongst which establishing an independent judicisigvertheless, it has to be noted that these
recommendations -- few direct-- failed to providadgnce as how these objectives should be
achieved.

This pedagogic strategy was followed and furtheplered in the 2010 reports. The
Commission undertook to underline the shortcomitay,isolate the issues and to provide
concrete example of the present shortcomings, durtddressed specific institutions and
provided a significantly more detailed analysis.itdsas been highlighted above, Romania faced
in 2010 most of the criticism and the wrath of @@mmission; conversely, it was also the state
to receive the most detailed recommendations amenefit from the aforementioned pedagogic
guidance. In comparison, Croatia was in a moreacdiff position. Although the Commission
applauded once more the success of its reforratgatcondemned in the same breath the lack of
progress in certain areas and pointed out newssg\gea consequence, despite the conclusive

and cooperative attitude of Croatian authoritieg, Commission showed less patience towards
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Croatia and required it to do subsequently morerestin order to remedy to all the discrepancies
of its judicial system before accession, discrenthat will still take few years before being

solved in Bulgaria and Romania.

iii) Better domestic situation or becoming a better nesrstate?

Interestingly enough, the Commission combined shatgumentation, rhetoric on the
commitment of the state to European membershiptiaadenefits of the reforms domestically.
The European scope is often put forward in the C&iMl aims at stimulating Bulgaria and
Romania to become better member states. Hence,atteeyegularly called upon to abide to
European standards, implement member states lasigeis and honour their commitment to the
EU. Nonetheless, the domestic level is not left aodl plays an important role in supporting
reforms incentives. Public trust in the judiciandavisibility of the reforms by the population are
the main references to domestic affairs and presdiie governments to be accountable to both
European authorities and the citizens. Comparativible progress reports for Croatia did not
translate any European-domestic debate and thatef$i of these two spheres. Judicial reforms
are part of the greater scheme of accession négogaand represent milestones on the way to
membership. The domestic impact is left out. Tloastitutes a major difference between the
CVM and the progress reports that could be intéedreas the volition to determine the
prevalence of European recommendations over natonaiderations.

Nevertheless, the Commission’s recommendations lmancriticised on two points
disregarding pre or post accession monitoring.tligirthe burden of change is often to a large

extent at the costs of the state. The descriptfdined budget and allocation of funds figured in
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2008 CVM reports and in every report for Croatiatéasive explanation given in 2005). The
redistribution of the funds depends on the stateramscheme of implementation was provided
by the Commission. Although such an approach plds af trust in the state and respects in all
point state sovereignty and its ability to manageoivn budget, the lack of adequate funds and
monitoring remain problematic. In times of crisishagh expenditures as pre-accession reforms,
budget for reforms is a sensitive nerve with lairgpact on other sectors. Moreover, admitting
that the state has the financial capabilities tdewtake the reforms, the lack of monitoring
encourages diversion of the funds, as for instacaeuption in public procurement swallowing
by far most of the European funds.

Secondly, reform is based on an ad-hoc pace. Stades forward by isolating what not
to do rather than by knowing where to go. MovinguMard walking backward results from the
cautiousness of the Commission to exert measutedenences on sovereignty while refraining
from infringing state self-determination. The canirsy lies in the determination of the
Commission to assert its normative weight and ttoarage the states to respond satisfactorily to

its normative concerns without giving any precispugations.

As a consequence, the lack of narrow standardsd+bc reforms slow down the development
of full-fledged European norms. According to La$didlefinition of norms, norms must be

legitimised, observable over time, oriented towaaddistinct objective, encompassing certain
expected results and identifiable with particukansglards. The latter is incomplete in the present
state of the recommendations, despite some clegrgss with regard to this matter over the last

years.
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3) Inter-influential Relations between Parallel Stgas: Administer Vs Enlarge

This final section will synthesise the achievemeotsthe Commission with regards to the
progress made towards an independent judiciaryulgdia, Croatia and Romania. It will allow
the comparison of the results achieved under tispective strategies of enlargement and
administration of the Normative Empire, and of th@nsposition of enlargement elements to
administration of post-accession.

The leverage of the Commission fluctuates accgrtinwhether the state is a candidate
or a European member state and decreases cons$jdafey closure of the negotiatiofis
Although the strength of the leverage is not a igége aspect of the Normative Empire as
demonstrated by the extensive literature on thetpthe exercise of leverage provides more
insights on the functioning of the Normative Empilteis thus necessary to examine how the
application of European norms in systematic pastettme similarities between the CVM and the
progress reports and the instrumentalisation ofditmmality fit in the dichotomy between

administration and enlargement.

a. Administer and Enlarge

In the logic of the Normative Empire, norms are filnendations and source of power of the EU.
However, their nature and purposes vary with acoes®re-accession normative pressures are

administered through a carrot and stick strategmpdiance holding the key to a fast access to

191 Grabbe, H. 2010, pp. 249-50.

192 schimmelfennig, F., 2001, p. 63 & Sadurski Wojbiedacques Ziller and Karolina Zurek, Aprés
Enlargement: Legal and Political Responses in @enimd Eastern EuropBobert Schuman Center for
Advanced Studies, European University Instituteyétice, Italy, 2006, p. 187
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membership. Upon accession, the choice of toolspfessuring the states is limited and is
confined to the application of financial sanctiosafeguard clauses or isolation. Subsequently, it
is assumed in the logic of the Normative Empird tfter accession, the EC is relegated to the
role of administrator and its power lies in thetpation of norms. Recalling Zielonka’s imperial
structure, the Commission’s main function is toesuse the implementation of EU law. The EC
retracts to the form of minimal authority core bétNormative Empire and exerts its sprawling
power over a broad range of areas spreading thrihwggpolycentric structure of EU law.
Consequently, norms fall in line with this addi# role of the Commission. As
demonstrated by the CVM, instrumentalisation ofditonality is uniform in the pre and post
accession phases, norms differ thus in nature add. d&Recapitulating points mentioned above,
conditionality is used to a large extent in theteghof enlargement, the CVM is particular in
this sense because it extends conditionality toshleere of ‘administration’, after accession.
Conditionality regroups structural norms that ainnefly at the construction of new institutions
and at making the candidate state compatible withbulk of EU law and the machinery of the
European institutions. Secured compatibility ensuhe protection of the EU and the respect of
its norms. The application of conditionality goeant in hand with the Commission’s
asymmetrical power. Their symbiosis is charactdrizg the necessity to justify in the European
treaties the imposition of the EC dominance ontaedmg states with regards to the
implementation of conditionality. In parallel, timplementation of conditionality rests on the
necessity to rely on this asymmetry. This dualitgederated the evolution of the EU’s normative
power and consequently the leverage of the Comamsom being confined to the role of
reporter during earlier accessions to the one dfguassessing results, setting tasks, giving

recommendations and more recently interfering estate level.
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Norms involved in the administration of the comntyrhave regulatory purposes.
Accession assumes the compatibility of the statd wie other member states and with the
European institutions. Subsequently, norms impléatemn this setting aim at protecting the
normative balance of the union. Regulation inteegeearly after accession and concerns the
balance between the branches of power or the piateof the European norm of thiias
Politicas Until 2005, most pressures during pre-accessiere @xclusively put on the executive
resulting in tilting the balance of power in itv¢ar. Efforts to maintain the balance between the
branches are visible with the recent reorientatibthe enlargement policy and post-accession
monitoring in the CVM. The independence of the qiglly is a crucial aspect of the preservation

or creation of a system dtias Politicas

b. Independence of the Judiciary, a work in progress

The extension of conditionality to post-accesdnturs the line between administrating
and enlarging the EU and leads to some contragictaves in practice. Premature accession
forced the Commission to carry out structural ref@mwhile dealing with Bulgaria and Romania
as member states capable of contributing to th@rum@is such. The controversy is most
prominent with regards to the independence of titkcjary. Parts of the CVM monitor the
building and empowerment of institutions guaramtgeéhe independence of the judiciary while
others balance the judiciary against the legistatamd the executive, as proven by the critics
against the parliament in Romania and the goverhnmeBulgaria. An independent judiciary
relies on the preservation of tiieas Politicas,which protects the judiciary from the influence

of the executive. As pointed out, that is onlyhgtjudiciary is capable and has the necessary
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resources to function independently. Yet, the acveadnd empowerment of judicial institutions
heavily depends on the two other branches and amtg enabled to carry their functions, can
they guarantee the independence of the judiciasyaAesult, the Commission called upon the
parliament and executive to depoliticise the juatigiand to refrain from interfering in judicial
affairs, while encouraging the diverse judicial lesdto proclaim their independence from the
executive, notably by acquiring budgetary powemdieting internal inspections, controlling
appointment and promotion procedure, encouragingldpments of the Prosecutor’s office, the
integrity agency and the anti-corruption body. Bi@wv pace of the reforms under the CVM is
thus explained by the contradiction that exists pgractice between the aims of the
recommendations and the protection of a principllensaking its first steps.

Consequently, the extent of achievements in cocstigiindependent judiciaries in these
countries draws out the borderline of the normagigever in administering and enlarging. The
counterproductive pace of the reforms is underlibgdhe relative success of the reform of the
judiciary in Croatia in comparison to the ones utalen by the CVM: creation of an integrity
agency whereas the idea was just touched uporei2@tb0 report for Bulgaria, a new judicial
academy with a updated training for all professiand more independent from the executive
(which can no longer appoint the judicial traine@sinore competent judicial inspectorate and a
effective anti-corruption body, USKOK. However, edsacklog and rationalisation of the court
system slow down the functioning of the judiciaMoreover, although the pressures of the
Commission to contain the executive’s influencelanjudiciary bore some fruit especially with
regards to the judicial academy, the Commissionrbasrated its demands for complete self-
regulation and autonomy of the State Judicial Cowamd the State Prosecutor Council. Success

is thus very relative.
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Building independence in the absence of factualnmeasulted in fewer results in the
CVM and clashes between the Commission and thessstaver sovereignty. Bulgaria’s
Prosecutor office remains weak and subordinategadldical decisions resulting in too few
prosecution or indictments of cases of high levelcorruption despite clear condemning
evidences. The same applies to the cases of doofflicfluence and the procedure of indictment
for these cases. Romania is also pointed out ferltlopholes in the legislation protecting
conflicts of interest. The law against ANI, theegtity agency, stirred considerable discontent in
the Commission’s ranks and Romania is called tenss/the trend at once. Severe delays in the
negotiations of the Criminal and Civil Codes (aheit procedural codes) still remained and
long-lasting issues regarding the management of anumesources and optimal working
conditions/ infrastructures still remain the focaf the recommendations. In spite of the
development of a constructive method of assessméhé CVM, the implementation of changes
through structural norms still collides with thduetance of the member states to abide to the
Commission’s directives, resulting in abandonindividual discretionary power over policy
implementation. It has to be noted that all the¢hstates suffer from the same evils: the overly
powerful place of the executive (or legislative Romania) in the state arrangement finding no
counter balance in the lack of initiative and inmevhent of the judiciary.

Moreover, the absence of reward after accessios doe stimulate the states to find
national solutions to EU’s normative concerns. $ans also remain inadequate and are
confined to financial matters. Although the intg@tion of the pre-accession funds in 2008
proved to have positive effects on Bulgaffafinancial sanctions remain unproductive when
aimed at stimulating expensive reforms. Changeordy occur through open cooperation with

the Commission’s efforts.

1% Trauner, 2009, pp.10.

86



c. Mixed results in perspective

The results of the reforms are mitigated and dogie justice to the efforts and the
drastic evolution of European norms since the fieststern enlargement. The recent
developments in the instrumentalisation of condaidy underlined throughout this study have
given rise to a sophistication of the European mofimormative governance. Norms have
gained importance in the conduct of European affand the CVM points out the volition of the
EC to administer member states through the exausse of norms. The commitment of the EU
to form policies based on the European foundinggpies and values marks the complete
internalisation of norms not solely at the EU lebet also the necessity for the aspiring and
existing member states to commit to these coreegafti The redefinition of the Copenhagen
criteria and European norms through the instruntieataon of conditionality led to a better
coordination of the Commission’s activity and monitg. Consequently, the prioritisation of the
independence of the judiciary in the region shdweswillingness of the EU to explore tangible
and practical solutions to corruption and to prep#ne states to European membership.
Enlarging and administrating the EU are becomiregegipon increasingly intertwined with the
spread of structural norms in the administrationtted member states. European norms are
broken down into a multitude of narrower norms dliseapplicable by the states. The CVM is
the most flagrant example of the ramification ofie@b of norms since the volume of normative
recommendations advocated by the Commission isoskgting. This tendency affects the
ongoing accession of Croatia as well as the condiuEluropean affairs, such as the Hungarian

media law.

194 Kahn-Nisser, 2010, pp.30.
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Moreover, the normative power conferred to the Ethe CVM, empowered the latter to
affirm its position and to take an active stanceatate affairs, which is almost unconceivable in
traditional intergovernmentalist schemes. By sgttinfoot in every institution and by openly
criticising political bodies, the Commission reasse its place of dominant actor and capability
to monitor, if only formally, the changes operaiedthe judiciary. In line with the previous
demarcation between regulatory and structural nothesdiversification of addressees allowed
the EC to get directly involved in domestic affearsd state governance and to attempt to balance
the relations between the power branches by malafiical and normative condemnations. The
Commission imposed itself as a dominant normatiuthaity whose power prevails over
national sovereignty. At last, it is worth notirftat the recent development in the enlargement of
the Schengen zone adds to the credibility of thejgean normative governance. The CVM has
become recognised, formally and perhaps ephemgealya barrier to the spread of corruption
and as an efficient tool for transmitting Europ@anms.

The idea of Normative Empire lies in the spreachafms in all domains of European
activity, enlargement being one of the most visde covered in the media. Instrumentalisation
of these norms, here their implementation and tt@mtribution to policy formation, constitutes
the central pillar of this empire. Without the dieyenent of strategies using norms
systematically as a main source of power and hagitly, the EC would lose its influence and the
idea of Normative Empire would vanish. The outcomessented by this paper demonstrate
quite the opposite. The EU is moving away from iiteergovernmental origins due to the
dysfunctions accumulating with the growing numbemembers and national discrepancies, and
thus experiments with normative strategies in otdekeep the European machinery rotating

while maintaining state sovereignty.
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It has to be noted that the strong leverage ofGbenmission in the pre-accession phase is
essential in order to facilitate post-accessioniathtnation. After accession, recalling Zielonka’s

polycentric structure, the Commission should canfiself to supervising the respect of EU law
and only conduct changes with regards to the agpdic of new common legislation. The

transitory phase, close to political quarantinewhich Romania and Bulgaria are left in, should
remain of extraordinary resort. If normative povieto become the fuel of European leverage
domestically and internationally, normative combpiity between European member states is

crucial.

Conclusion

The comparison of the EU to an empire is not nad @either is the idea of European
normative power. The novelty of this research irethe interweaving of these two components
to form a coherent definition of the contemporamyrdpean Union. The literature review left
many blank spaces between the respective thedriesidi and Zielonka. The revisited concept
of Normative Empire aimed on one hand at filling #mpty spaces and on the other at clarifying
and exploring the relation between the ideas astatito an imperial Europe and the weight of
norms in European decisions.

Preliminary researches on the role of norms inBbledemonstrated a positive tendency
in the expansion of the network of European normg af their sophistication. This trend

became particularly visible throughout the mosergaenlargement negotiations dating back to
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2004 with the gradual insertion of the independeatdhe judiciary as a requirement for

membership and with the development of an extesgisttm of pre-accession monitoring. Since
the enlargement wave in 2004, European norms hawvptied exponentially and have become
more specific. Henceforth, the recent interest tevdo the construction of an independent
judiciary in acceding states has two main implmagi for the Normative Empire.

Firstly, it sets precedence for the dominatiorihef Commission over the conduct of all
European affairs. The shift of power resulting frdne deepening of the enlargement norms
endowed the EC with full supervising and monitorpayvers over the enlargement process. The
expansion of the corpus of EU enlargement law dmutied to strengthening the role of the
Commission as the guardian of the treaties and g&amo norms. Its function of guardian
developed into the capacity of principal adminisiraof the union. Norms formally enacted in
the enlargement negotiations have been transpasttk tpost-accession phase and carried the
monitoring leverage of the Commission onto the me@mber states. The elaboration of norms
established continuity between enlarging and adstrating the EU through norms laying the
foundations for the Normative Empire.

Secondly, the incremental deepening of enlargemestomary law ensued in response to
the accession of Central and Eastern Europeansstatentates now the focal point of the
Normative Empire towards the Balkans. The indepeodf the judiciary is crucial to the idea
of Balkan membership, because its enactment aimemniyp at curbing corruption but is also an
integral part of the overall process of democréitsa As a consequence, the study of the
judicial reforms in Bulgaria, Romania and Croatemes when the rest of the Balkans is
preparing its candidacy. The outcome of these mefoand the increasing interest of the

Commission in the independence of the judiciaryl Wwdve significant repercussions on the
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Balkan states and on the conduct of future enlaeg¢megotiations. Alternatively, the focus on
the rule of law can perhaps be interpreted as ldt®oeation of the normative measures designed
to respond to issues specific to the Balkans. Bpiscificity will augment the definition of
European norms in size and in content for the whaflehe Community bringing further
European normative power internally and externaflthe Union.

With regards to these first conclusions, this warnkalysed why the growing interest of
the Commission in the independence of the judictantributed to the transformation of the EU
into a Normative Empire. The independence of tlicjary occupies a determinant place in the
European normative framework and its official irestin in the corpus of EU law is not solely a
legal headway but also reiterates the commitmernthefEU to the promotion of democracy
through the principles of the rule of law and tleparation of power. The matter of judicial
independence represents thus an interesting amdapiparadigm to assess the imprint of the
Normative Empire on tangible and real issues. Syesaly, the research verified the hypothesis
that the transposition of norms from the pre to pst-accession phase would lead the EC to
enlarge and to administer the EU through the systienuse of norms. Consequently, the
Commission would respond to the lack of observaateéeuropean norms in current and
prospective member states by enacting narrower atoren definitions of the core European
principles and thus, extending its scope of intetie@ in its quality of guardian of European
law. This work has tested these hypotheses aghiestases of Bulgaria, Romania and Croatia,
and verified the plausibility and consistency of theory of Normative Empire with regards to
the ongoing restructuring of these states’ judiciamder the guidance of the Commission. The
redefined concept of Normative Empire along themaainclusions of this study can be summed

up as following.
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The European Union is a Normative Empire compagesbvereign state units abiding to
a set of common rules, the European norms. EU’'mative power is placed under the aegis of
the European Commission that occupies the virtapl df the Empire. Power in the EU is
diffused: it is shared between the European ingits and the member states and grows
simultaneously from their interactiold With regards to the European normative poweis it
concentrated in the hands of the Commission. ThasE@sponsible for the protection of the
founding treaties enshrining the core Europeancjpies and norms in the EU, and to a large
extent for the formulation of new European normsyisyue of its ascendance on agenda-setting.
In addition, the Commission has become the domipkayter in accession negotiations and the
main monitor of enlargement, increasing thus ifgacéty of supervision of the due application of
European norms.

The Normative Empire is both inward and outwaimklog. The power capacity of norms
is more visible during enlargement, the outwardjgmion of the EU, than during the
administration of the EU due to the resiliencelsd member states to accept the domination of
the Commission. The implementation of norms conesgainst state sovereignty. It has to be
noted that the erosion of sovereignty is not thesfckend of normative rule, but a mere
consequence of the concentration of normative pawarsingle institution, and what is more, in
which state sovereignty holds the least influe@@nsequently, administration through norms is
better carried out through the protection of thestenxg European norms, formally adopted with
the ratification of the founding treaties by thates. The difficulties posed by state sovereignty
separates European norms in two categories: stali@nd regulatory.

Structural norms result from the evolution of nermduced by previous enlargements.

They were born through enlargement and serve esrtaggt. Customary enlargement law

% Bache, I. And Stephen George., 2006, pp. 12, 61.
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expanded the scope of European norms and redefarecEuropean principles, such as Thias
Politicas into digestible legalistic normative sectionstsas the independence of the judiciary
today. These new norms are absent from the treatidsbelong to customary practice of pre-
accession negotiations. The purpose of structucime aims at facilitating the complete
embracement of the European founding norms by ¢heding state. Structural norms carry the
transformation of the state towards compatibiliiyhvihe normative milieu of the EU.

Regulatory norms, conversely to their structu@lrderparts, do no bear any seed for
change and aim at maintaining the status quo, trenative balance of the EU. Accession
assumes the normative compatibility of the new mmmBtate; hence, post-accession
administration aims at preventing any reverse tlude and at supervising the observance of the
European norms, as present in the treaties, amtrgstember states.

Nevertheless, the distinction is not so well cleatr in reality and enlargement has
influenced the management of EU’s internal affdeading to the insertion of structural norms
into European administration. Two examples dematsstthe effects of the expansion of
enlargement-related norms onto the evolution andiragon of European normative power. The
CVM studied in this research shows the transposittd conditionality and of subsequent
structural norms to the sphere of administratiom;esBulgaria and Romania have acceded to the
status of member states in 2007. Both states uadsgmificant normative pressure from the
Commission to implement structural norms, suchhasidependence of the judiciary, the fight
against corruption or the respect of minoritiegghts. The task of administration is thus
complicated by the protection of European normspingress of being implemented. The

mitigated results presented above highlight thelclzetween the necessity to transform the state
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in accordance to European norms and the resiliehtee states to surrender sovereignty after
accession.

The second example pertains to the maturation abggan norms copying from
structural norms adepts of breaking down Europeams into narrower segments. The chain of
reactions triggered by the Hungarian law on methaqa the freedom of expression among the
core European norms. However, no such freedom psicetky present in the founding treaties
despite its presence in most European constitutidihe core of European norms is thus
expanding into sets of more comprehensible nornaptad to the reality of the facts. The
regulatory role of the Commission augments accgfgirand extends the EC’s zone of
intervention to a greater array of cases.

A last important feature of the Normative Empikslin the potential held by norms to
facilitate European intervention in state govermarddorms allow the Commission, in particular,
to infiltrate state affairs with regards to the lgagion of European rules. Both the CVM and the
Hungarian law demonstrate the increasing intergentf the EC in the state’s branches of
power.

The CVM and the progress in Croatia have demaestrihis tendency of increase of the
Commission’s aspirations and the influence of $tmad norms. The instrumentalisation of
conditionality will have long-lasting effect on tmeanagement of European affairs, externally
and internally due to the growing significance ofms in the EU-states relations. It resulted in
the establishment of direct communications betweenCommission and sub-states institutions,
here judicial bodies. Such a dialogue is unconddé/& intergovermentalist opinions. Hence,
norms are carrying the EC’s power forward and bdystate sovereignty, and foster the creation

of normative European governance in other areas.
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Customary enlargement practice and the instrurtigatian of conditionality add to the
definition of European membership and of the EUaawhole. They determine the intrinsic
features, obligations and values that membershgilenDefinition of ‘Europeanness’ reinforces
the exclusivity of membership and to the consequxaiusion of normatively incompatible
candidates. Moreover, the CVM holds the impercéptibeaning of a second class membership
or a transitory phase towards full-fledged membershlthough Croatian authorities attempt to
respond to the Commission’s demands in order tadasimilar fate as Bulgaria and Romania,

the possibility is not completely dismissed.

This research aimed at providing a reformulationthe concept of Normative Empire while
resting on factual and contemporary evidence. Hse of the independence of the judiciary in
relation to the evolution of European norms redsdethe influence of norms in the EU, the
evolution towards legalistic redefinitions of theuhding treaties and the growing normative
leverage of the Commission over internal Europeff@ira. The determination of the EU to
strengthen its normative foundations and interoahmative harmony will certainly have positive
consequences on its leverage at the internatienal.IThe EU needs to maintain its normative

equilibrium in order to pose itself as the champddbnorms for the rest of the world.
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Annex:
Table 1. Independence of the Judiciary in the C\ildl Brogress reports

This is a working document, the following abbremas stand for:
Judi: Judiciary

J: Judges

P: Prosecutor

JA: Judicial Act

Corr: Corruption; AC: anti-corruption; HL corr: tdevel corruption
Col: Conflict of Interest

MoJ: Ministry of Justice

RoL: rule of law

Appt: appointment; amdt: amendment; cmt: commitmeomnpet: competition; discip:
disciplinary

The sections highlighted for Croatia are topic mefé to under the benchmarks of the CVM.

A colour code was used in the original documerttaoe the recurrence of issues over time; the
edited version however is in plain in order notémfuse the reader.
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Bulgaria Candidate Romania Candidate Bulgaria MS Romania MS Croatia
Issues Recommendatio| Achieve Issues Recommend| achievemen| Issues Recommen | Achievement | Issues Recommendati| Achievement |  Issues Recommend | Achievements
ns ment ations ts dations s ons s ations
Ministry 2004 *new procedure *appointment *appointment
of Justice code judicial Judicial trainees
*revise JSA, assistants
Min of Interior *appt
act. President of
courts (decide
what judge on
each affair)
* Attends
sessions SJC
2005 *new procedure *Fight *Board *inefficiency of | *improve *purchase new buildings
code corruption decides courts: Judicial *increased budget
*revise JSA, where proceedings too| system
Min of Interior judge will long *case mgt
act. sit. *weakness in *transparent
*curb organized *Action selecting judges| recruitment
crime plan for *difficult to and training
revision of enforce *rationalizati
Judi.(guara judgments on of courts
ntee *backlog *financial
independen *reforms not capacity
ce implemented *administrati
personnel *appt President | ve capacity
and of courts *financial
institutions) *Pdt of support for
supreme court | Judicial
appt by Plt Academy
upon proposal *impartiality
of President of judges
*appt judicial *reduce
trainees backlog
*impartiality in
war trials
2006 Missing Missing *lack political *improve *structural changes and
report Report will to imposition reduction of backlog
investigate of appt
High Level procedures,
corruption training and
cases. disciplinary
*shortcomings sanction in
in reforms Judiciary
*coordination (determine
of Anti- entry in
Corruption EV)
programme *adopt code
*weak of ethics
rationalization
of court
*packlog and
added by state
*enforcement
*equipment in
municipal
courts
2007 *follow up | *constitutiona Missing *little progress *more staff *inspections continue, good
allegation | amdt report on *more poli results. [also in BM]
of HL Corr *inspectorate accountability, dedication *transfer of invest powers to H
*adopt (all under imp, *sanction in
pending BM1) professionalizat | law
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JSA *MoJ no right ion, compet And Col:
*demonstra | to inspect ition of Judi more
te results in | arrangement *packlog effective.
AC in inst. *weak
*political rationalization
commitme of courts
nt to curb *corr in Judi
org. crime *action plan for
*strengthen reform not
all levels of enough detailed
Judi *unit for
monitoring
understaffed
and no
adjustment of
measures
2008 *not *contain *establish *contradic | *more comt *weak *+profession | *inspection=good results
enough Col and SANS=AC tion btn from judicial administration alisation, *implementation AC legal
convincing | influence agency political inst *too few accountabilit | framework
results in *strengthen | *JSA and legal *more inspections Y, *revised action plan
reforms Adm (judicial initiatives administrative *inexistent competition addressing major reform
*no results | &equipmen | system Act) *uneven capacity in culture of needed issues
in fight t reforms by | Judi political
Corr key inst accountability
*slow *politicisat *lack
progress of ion of inspection at
cases in fight Vs Prosecutor's
Judi and corr Office
leaks of *only 5 part
info time inspectors
*outdated *lack
penal code measurable
+no objectives in
differentiat new action plan
ionin *ack of
degrees of ownership and
crime responsibilityi n
reforms
*no IT
directorate
2009 *missing 1% report 1 report 1% report *new *Min of interior | *depoliticisa | *reinforced the inspectorate
reform on *reform *Plt Vs *depoliticizatio | legislation and Judi tion: reduce with 20 part time inspectors
Penal Penal code Gov n *finalized involved in role of *new legislation: judicial
Code Procedure *low *adopt amdnt to contract killings | executive trainees, law on courts and
*decrease | 2 report port. political codes(plt) draft code *no inspection and pltin misdeamour (for backlog)
non *strategy cmtmt *need Civillcrim of the P office appt *better rationalisation of
partisan Vs org *no progress by codes *lack budget *more courts
investigati | crime and uniform end 2009!! +procedures | and ambition to | accountabilit | *proposal for opening a new
on; corr jusrisprude [ Capable of “some | rationalize Y, school for Judi officials
Killings *ad hoc nce sanctioning reaction snce | court system independenc | *reduction of backlog, but
continue invest *ow corr and report 1 09 *selection of J e, easy cases
and not team: accountabi [ maintain RoL and P deficient, | professionali
apprehend | permanent lity of Judi | *adopt not transparent, | sm and
ed *structure *shortcom [ remaining laws uniform, competition
for ingin to modernize objective of Judi
prosecuting staffing system + criteria.
HL corr *step independence *new amndt to
*efficient backward | and efficient court acts: MoJ
implementa 2nd report port implementatio interview in
tion Col Despite n appt Pdt of
law and political “successful courts
reporting declaration | implementatio *lack of
structure *4 codes n depends on monitoring and
*monitor for 2011 financial assessment of
legislation How resources, new measures
Vs Corr political recruitment *intimidation of
and Col comt to and allocation police and P in
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and amend AC of staff war crimes

where 2% report port *corr in Public

necessary PIt should Procurement

*freeze, support *unchanged

confiscate executive in penal

criminal judi reforms immunity:lack

assets *careful that of transparency

(better no and

system) unproductive accountability

*strengthen amdt are added| *no inspection

inspectorat *more budget of P

es and for human

encourage resources

proactivity strategy

(mandate) "

*administra *get 4 codes

tive adopted

amrangemen *depoliticisatio

ts for n and cmt of

whistle parties

blowers *follow up on

*redraft ANI

Penal code *ensure

*implemen efficiency in

tlaw trial of HLcorr

*and Penal _

procedure

codes more

efficiently

*objective

assessment

of

performanc

e of Jand

objective

criteria of

appt of SJIC

*analyse

and address,

contradicti

onsin

disciplinary

sanctions

proceed by

sJc

*follow up

on findings

of

inspectorat

e

2010 ¥ report 1% report 1% report 1% report 1% report *too few results | *SJC &SPC | *no longer appt by Pdt

*poor *improve *Penal code *lost * more 29 report port *packlog independent | *end of Syears probation for
results in judi reformed momentu coordination *preparation | *difficult and *better organization of
investigati practice= upon m of btn politics of “Small enforcement accountable | inspectorate
on and more recommendat | reforms and Reform *inadequate for effective | Reorganisation of MoJ
prosecutio | proactive ions of *lack Judi=priority Law” and infrastructure, self *amdt of Constitution :more
n of and Commission political *adopt the 4 involvement | and equipment | regulation independence of Judi
HLcorr = responsibili | *proposal to Comt codes of magi in of court and *depoliticisa | *JA independent from MoJ
more ty amend JSAto| *delaysin | 2%report | process case system tion *better procedure to select J
indictment | *need to give more adopting 4 | +pit should be managment and P
s, less follow up disciplinary codes consistent in *criteria for J *established School for Judi
prosecutio | on powerto SJC | 2™ report | supporting and P ) officials
n Commissio | 2" eport port *ew efforts of Judi fno inspection *reduction backlog _
2 report port nconcems | strong results and | and executive inP _*development check list for
*judi before next | reform low comt *strengthen *lack system inspectorate ] )
process report momentum= | from AC :political evaluation of *more political will to fight
lacks (kilings Reform of political coordination new legislation corr
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initiative and corr in penal and Judi on basis of *public doesn’t *revised action plan AC
and JSC) procedures, *new law impact know about
profession | ¥yeport [ Seriously Vs ANI assessment final execution
al capacity | xamdtJsa | tackled org and &protection Vs of public
*shortcom | should crime: developme | Fraud and Col procurement
ings in strengthen indictments/s | nt in procurement
preventing | sjc evere *legal n
corr/Col 1 new sentences, &legislatio * correct law
*inability Judi reform of n in line w/h Ro
to strategy, JSA loopholes cmt to
pronounce | adopt -Joint team for Col EU=effective
deterrent changes against contribution of
sanctions JSA, strict financial ANl to
for serious | sanction of | offences Vs prevention and
crimes corr and EU protection V
*few cases | co| corr,
of Col *petter +dissuasive
identified practice Vs sanctions,
since 2008 | HL corr: correct
law from other procedural
*no MS, deficiencies in
effective proactive new laws, and
procedure | investigatio promote role of
to detect n strategy, ANI
Col and investigate *monitor
communic | systematica consistency
ateto P Ily links and
btn dissuasiveness
cases/org of Vs corr
crimes/adm sanctions,
inistrative promote
authorities, findings on
protection individual
of penalties
witnesses “evaluate
*POLI impact of AC
COMTMT policies over
last2y
*evaluate
effectiveness
of legal
framework of
public
procurement
*consider
prohibition for
senior civil
servants to
benefit
contracts in
name of inst/
full
transparency
*establish
performance
Benchmarks
for
control/prevent
activities,
sanction Col,
&cooperation
with Judi
authorities
1*performance
review of Judi
reduce
capacity
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imbalance
2*transition to
new SCM
3*increase
capacity of
NIM:
standards for
all magistrates
+ training
4*revise HCCJ
ad database
5*reform
disciplinary
system and
inspectorate
focus on
disciplinary
sanctions,
adapt sanctions
6*correct ANI
7*sanction HL
corr
8*strengthen
AC policies
10*evaluate
authorities
responsible for
implementatio

n of public
procurement
Supreme 2004
Court 2005
2006
2007 *not clear how *more power in appt Pdt of
breaches to courts
Ethics will be *framework criteria for
punished performance J and help appt
*no Ethics code and disciplinary proceedings
for P *2006 code of ethics
*transfer of cases to reduce
backlog
*system transfer of J allowed
but not in place
2008 *new code of Ethics for
attorneys
*reduction of backlog
2009 *cumberso| 1% Report
me *must be a
procedures | better guardian
for appeals | of

jurisprudence

—_—
2™ report

*take into
account
findings of
working
groups on
individuality of
penalties for
corr

1 follow up
recommendatio
ns working
groups

*unify

jurisprudence
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*guidelines

2010 1st report | 1streport *draft guide *Pdt more control on court
*no *reform HCCJ | V Corruption management
publicatio *publish *improved publication/access
n of court motivation for to court decisions, dev of cas
decisions judgements law and public dissemination
*burdenso | *final version
me of guide should
procedures| be more precie
for appeals | *no criteria for
in interest data
of law protection/
2nd report consistency for
*guideline | types of
s Vs Corr decisions
not really 2 E’re;gorts
amended 11* reduce

competence to
try cases in1
instance,
* more legal
unification
*publication of
full
jurisprudence
of courts in
accessible
database
SJC/SMC | 2004 *t00 many
extraordin
ary appts
+poli
considerati
on
2005 *budget under| *competitio *reinforced *lack of *consider
MoJ n held to fill secretariat objective, trans | compet
*low training vacant *appt criteria of &examinatio
of Lawyers position reform selection for J, | nfor
*competition *transfer team P entering Judi
not a success | budget from | *curricula *appt by PLT *transparent
MoJ to improved *Disciplinary standard for
SCM and +tutors proceeding Jand
*progress in launched by trainees
school for Courts Pdt and
clerks MoJ
2006 *appt reform *lack trans of *more *disciplinary Council
team for NIM complain impartiality *better selection criteria
process for *review *Judicial inspection
private parties selection
*incapable criteria
Judges/poli *accessible
considerations process
*lack trans, complaint
objective, *review appt
uniform proc of Pdt
assessment of j | of courts and
and judicial Judi trainees
trainees to enter| by MoJ
profession
*appt on
written
application
2007 *missing *establish *fired corr P *Only *lack of *possibility to interview
training at | Judi *Judges from | partial objective, applicants for J
NIM for inspectorat | practicing implement transparent
appt e under lawyers ation of criteria of
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*no pending measures selection for J,
competitio | JSA of SCM P
n for *independe *fast track *impossibility
promotion nce staffing recruitmen to interview all
JP, I of t candidates
inspectorat procedure,
e less
*progress quality,
in concerns
recruitment
procedure
2008 *no *take *must take *budget *lack of *reinforced and more budget
convincing | responsibili position Vs reinforced objective, *imp SJC to select J (amdt on|
results tyin corr transparent Acts)
reform disregarding criteria of *evaluation of J's work
process political selection for J,
*contain debate. P- diff to
Col interview
*publish candidates
complaint *disciplinary
on proceedings
appt/promo only by courts
tion Pdt and MoJ
*quotain 5y
probation
period
2009 *follow up | *many 1% report 1% report *general *lack of *review appt | *new law on trainees= bar
on prosecution *translate *reallocation inspection of | objective, procedure=li | exam, and practice
inspectorat | but ad hoc intentions of staff btn judi bodies transparent mit poli *disciplinary proceedings
e *inspectorate | into deeds | courts to “newHR | criteria of influence in continue
operational *transpare | counter strat selection forJ, [ SJC and
ncy and pressing *appt and P SPC
account shortfalls compet *insufficient
*not *publication of | procedures in| administrative
appropriat | judgements on | Jine with obj capacity
e HR e &
emergency | *deeper qualification
measures=| investigation *good track
staff (including P record of
shortage office) inspectorate
2 report 2" report & incr discip
*need *need proceedings
money for | reorganisation | Vs
human of P office, magistrates
resources | because
strategy shortage in P

"

* implement
flexible
priority driven
HR strategy
=transfer btn
court levels/
transfer
administrative
tasks to
auxiliary
staffs/develop
personnel
schemes:
forecasts of
appt/retirement
Itransfers
*transparency/
accountability
of SCM:
especially
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council
responsible for

promotion/appt
: publish
reasoned
decision +
:accessibility
2010 *few *improve *good results | 1%report 1% report 1% report * lack of *careful *better selection of J andP,
results in selection *oint *no *smooth *pilot objective, mgmt of 2 based on school of judi
high level procedures, | working application | transition to analysis to transparent election officials (under JA)
corr create group btn of new council rebalance criteria of procedures And written and oral exams
*sanctions | career SJC and Commissi *review workload selection for J, | (SJC and *appt Pdt of Courts
too lenient | incentives inspectorate : | on's HR guidelines for *revised P JA) *candidates for J&P:exam to
*corrin and appt unify recommen | inspection recruitment *insufficient enter school for officials (2y
sJc procedures | jurisprudence | dations *increase procedures of| capacity initial training and exam)
officials *amdt and into appt | —>netstaff | capacity for inspectorate *transparency *+ more transparent
*results of | should *measures Vs| losses judicial *comt to of disciplinary methodology for local judi
inspectorat | strengthen corrin SJC ->no inspection and | publish all proceedings councils to evaluate J for
e not SJC: *Inspectorate | results in focus on discip | court *oral exams promotion
followed prepare identified rebalancin | cases decisions vague.
up annual weaknesses +| g staff 2™ Report! 111! 2% report *Oproceeding
*sanctions | analysis of | recommendat| *unconvin | sgyuctural HR | *increase by SPC
too lenient | workload, ions to head cing adjustments yearly intake
*delays in | rebalance of courts results in ‘transfer from NIM
cases personnel, disciplinar | magistrates, (with 5y
*lacked open/close y reduce practice)
legal basis | courton proceeding | capacity
for basis of stleniency | imbalances, fill
disciplinar | workload, *new vacant position
y +transparen inspection | xtransition to
proceeding | tin appt challenged | new council
s *+more by P:0 *reorganise
accountabil objectivity | gisciplinary
ity :open 2" report system=approp
vote and *shortcom | riate sanctions,
detailed ing in consistent,
reasoning discip dissuasive,
of decision proceeding | proposition;
all *no annual
disciplinary application | evaluation of
powers to of Comm Judi
sJc recomm
~>*show for HR or
more new
initiatives measures
after amdt
JSA
Prosecuto | 2004 *power for *lost power
r Office extraordinary for
appeal extraordina
ry appeal
2005 *10% *more *can only
vacancies | transparent and allocate
*no step accountable cases
modernisi according
ng P. to defined
*investigat criteria
ed less *no
cases in interventio
HL corr nin lower
2006
2007 *2MPs in SPC *more objective criteria of
*does not state P and internal
employ supervision
USKOK for *investigative power in

high level corr

criminal proceedings
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2008

*obligation to report annually
on disciplinary proceedings

2009 *follow up | *newteamon | *ack of P *review *manual of *intimidation of *investigative capacity in
on EU fraud, org | to ensure guidelines to best practices] P Organised crime and Corr
inspectorat | crime, corr duties recruit *results in *ew
e and take and money inspectors lower courts prosecution of
corrective laundering at to counter HL corr
measures Supre Cass P corr

Office
2010 ¥ report 1% report *5 *results in *lack *strengthen
*lack *improve P | investigative the country disciplinary prosecution
account office teams vs corr more proceed in P of money
Chief P 2™ report port and high indictments laundering
*deficienci | profile cases Vs officials
esinp *improve
no practice
effective thru
detection detailed
of Col analysis of
29 report shortcomin
*deficienci gs, manual
esinP of best
*reluctanc practices,
e to start training
invest programme
despite s, syst
obvious supervision
signs:rare of courts
application | and P
of search offices
warrants
(cases of
fraud)
Integrity 2004
Agency 2005

2006

2007

2008 *not *demonstrate *legal *director

operationa | operational framework resigned
| capacities to *limited staff
sanction unjust *misunderstand
assets, Col
incompatibiliti *limited staff
es, Col *limited invest
and proceeding
2009 *ambiguo | *keep up with *good results | *no progress in | *need admin
us legal good results in following preventing Col support
situation *need to invest | results *Col within *Col further
in logistics, *reached very structure explained
equipment, staff goals
case mngt “fine for
software, HR missing
I*continue declaration/c
track record of | ourt case
assets

2010 *establish *IT still to *make new *good results | *weak *restructured so less influenc:
an integrity be fully law for ANlin [ Srecognized | Supervision of from the PLT
Agency implemen order to keep by P the law

ted performing *lack oversight
*law on duty of control trans n public
ANI organ procurement
unconstit *Col

utional= misunderstood
threat to

ANI
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Anti- 2004
Corruptio [ 2005 *Director *lack personnel | *improve *act for cooperation with
n Agency and 3 Dep administrativ [ police
dismissed e capacity *action plan prevent and
combat corr in enforcement
agencies
2006 *too few resultq *strengthened
*uniform
application of
law
*cases not
followed up
2007 *mandate for abuse of office]
*declaration of assets for J an|
P
2008 *under *+competenci *investigatio *reactive law *efforts in *more active
Council of es in invest nVsP enforcement tackling HL
ministers HL corr ad *good track and not corrin
org crime record proactive public
*invest Vs a procurement
former Min
2009 *decrease *PLT *good results | *poli influence *follow up *more proactive and invest of
in non- blocks BUT prosecution HL corr
partisan investigati *more
investigati ons compet in
ons *lengthy invest Fraud,
trials, public
leniency procurement
of courts,
inconsiste
ncy of
jurisprude
nce
2010 *plan still | *strengthen | *ambitious 09 | *delays in *asks for *increase of *unchanged *improve *handles more cases
to be inspectorat | National AC HL corr convincing final budget checks on
implement | e strategy trials, results convictions *lack track accuracy of
ed inconst/len | *results to be and high record of declaration
iency in followed up profile but effective invest | of assets of J
penalties still low 8unsuffi and P
(courts), scrutiny *strengthen
not prosecution
dissuavive of $
enough laundering
Judicial 2004
Academy | 2005 *under the | *more training *rely on *progress in | *curricula *not fully *continue
MoJ and foreign donors | school for improved operational: too | funding
*rely on specialization clerks and more few mentors, *preserve
foreign *training for tutors and premises indep of
donors lawyer *training now academy
*training only by courts *more
on ad hoc and P offices: specific
basis no framework training on
of supervision eco crimes
money
laundering,
corr
*on the job
training for
trainees
jandP
*objective,
uniform
system of
ongoing
professional
evaluation
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:efficiency

/competition
-career adv
2006 *improve
staffing
*funding
*move away
from ad hoc
curri to
medium/lon
gterm
*train
systematicall
y and
regularly all
strata, J, P,
Ad, court
staff
2007 *training *no multi *senior advisory board :direct|
on new annual curricula and training
procedural designed *programme committee
codes *No progress on
pre service
training
*decrease
budget
*no full time
director
2008 *lack staff *full time director
*lack adequate *increased budget
permises *adaptation of training to EU
leis
2009 *understaffed *in service training
*ack *initial training fro jdui
permanent traineed and advisers
premises
*inadequate
budget
*initial training
for J&P
2010 *need to *increase *independence from MoJ
improve capacity for *own budget and staff
curricula initial *permanent premises and
&legal continuous renovation
training, training *prof training programmes
change *consistent and initial trainings and on E
appraisal professional law
system standards for *establish school for Judi
magistrates officials
*yearly
projection of
recruitments
&training
needs
Security 2004
of Tenure | 2005 *3 law
package:
independen
ce
personnel
&institutio
ns
2006
2007 *immunity
only during
official duties
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2008

2009
2010
Financial 2004
Security 2005 *budgetno increased | *salaries not
t enough increased
2006
2007
2008
2009
2010
Administr [ 2005 N 09 *low 05*insufficient
ation problem staffing administration
with *too many
understaff judges and too
ing few P
IT 2005 *limited
access to Pc
2007 *limited 09=limited | 8IT tool 06*imp IT
computeris access to needed
ation
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Table 2. Legal Vs Political and European Vs Doneeditscourse

This working document however does not quote litethe reports and was used in order to keep a ¢heead of thought during the

analysis of the reports.

Bulgaria Candidate Romania Candidate Bulgaria MS Romania MS Croatia
Legal Vs | 2004
Political 2005
argument | 2007 Govs Mostly legal
S should arg-
carry recommendati
reforms ons all about
the
functionality
of judi
2009 1)But 1)Legal matter 1)Call for -call on Focus on legal
political bc 2) legal orientation | political executive | arguments,
call for of CVM agreement on| and plt to
functioning - successful drafts CC hold back
Judi+ calls initiative on -call for poli to their
upon BG to technical side cooperation place
reform. Recomm= half with ANI
2)refer to plt | legal and half poli -call for plt to
blocking let DNA
legislation on alone, and
confiscating initiative
assets from plt to
-critique change
legislation nomination
and points out chief P=
contradictions challenge
between system
government 2) call on
attitude and gov:
legislature condemn
with the unequivocal
objectives set commitment
-CVM a tool of poli
not an end in parties. And
itself- cannot plt to be more
replace BG consistent and
commitment. committed to
To Eu fight HL corr
standards -Special
- recommendati
recommendati on to plt
on= And call for

initiatives not
backed up by

depoliticisatio

n




political

support
- callon
legislature
and
involvement
of
legislative/ex
ecutive
Call for poli
commitment
-more
commitment
from Judi
-condemn
contradictory
legislation
from
executive
2010 1)comm. 2) mostly 2) condemn lack of | 1)legal Legal arg
Influences legal poli will and instructions
internal recommendati| reluctance of judito| and
politics on ons take part in reforms | explanation
Judicial appt -poli arg especially | of
2) strong concerning the law | consequenceq
political will , on ANI of legislation
applauded -call for poli support
moves by gov for the reforms
And insertion in judi
‘s politics
-cooperation btn
Judi and Polical
spheres
European| 2004 | European arg} Judi Rule of No major
Vs Independence| assista | Law distinctio
Domestic of Judi action | ntto n
arg needs to be other between
pursued as courts domestic
guarantee of | too and
RoL > - european
Copenhagen | premis
criteria es
prevent
ing
public
access
and
Journal
ists
Prevale
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nce of

arg
about
efficien
cy, few
about
accessi
on
2005 - Functioni
increas ng of
e Judi a
accoun challenge
tability for C
of Judi
and
trust of
citizens
2007
2009 CVM a tool CVM Rom needs to Changes not
for improving | European demonstrate visible for
BG—to be decision- functioning Judi: to | public
more emphasize whom if not EU
European, to | benefit for
be a better BG but
member plus | mostly bc
taken up in Commission
Schengen highlighted
debate issue
-procedure Vs| -align with
org crime EU practices
sends and standards
message to
public
-need public
trust
2010 -step up fight Comto EU Independence
vs HL corr- undermined by ANI | Judiciary-
consider MS law good for
best practice public
—as in adapt finances and
to EU’s best economic and
practice social

development
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