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ABSTRACT

In 1866, the Austrian Civil Code (Allgemeines biirgerliches Gesetzbuch — ABGB) was
translated into English for the first time by the Viennese lawyer Josef Maximilian Winiwarter.
This is a story about the agency and empowerment of this important legal translator and how
his translation influenced other translators and texts.

The first part of this dissertation explores Winiwarter’s life and his motivations for
translating the ABGB into English and introduces the premise that Winiwarter’s text was
pivotal in creating a standard of legal terminology and phrasing for future civil-law texts in
English.

With the help of case studies and context-oriented research, the second part maps out
the agency of Winiwarter and the influence his landmark translation has had on other
translators and legal practitioners. It showcases two additional English translations of the
ABGB, one in the mid-twentieth century and the other in the early twenty-first century, in
order to substantiate just how influential Winiwarter’s translation was, even a century later.

The final part looks at the recommendations and strategies of Winiwarter and his
successors in an attempt to offer practical guidance to legal translators based on the
Winiwarter tradition and the research carried out in the dissertation. It also makes reference to
the Czech Civil Code and the situation at the beginning of the twenty-first century as an
example of how to apply these strategies and recommendations for translating civil legislation
into English and for bridging the gap between the languages of common law and European
civil law.

KEYWORDS:

Legal translation history, English translation, Austrian Civil Code, Josef Maximilian
Winiwarter, Agency in translation



ABSTRAKT

V roce 1866 byl rakousky ob¢ansky zakonik (4l/lgemeines biirgerliches Gesetzbuch —
ABGB) poprvé pielozen do anglictiny videniskym pravnikem Josefem Maximilianem
Winiwarterem. Jedna se o ptib¢h jednatelstvi a zmocnéni tohoto vyznamného pravniho
piekladatele a o tom, jak jeho pteklad ovliviioval dalsi piekladatele a texty.

Prvni ¢ast této disertacni prace se zabyva Winiwarterovym zivotem a jeho motivaci k
piekladu ABGB do anglictiny a predstavuje piredpoklad, Zze Winiwartertiv text byl klicovy pii
vytvareni standardu pravni terminologie a formulace budoucich ob¢anskopravnich textli v
anglicting.

Pomoci ptipadovych studii a kontextoveé orientovaného vyzkumu druhd ¢ast mapuje
jednatelstvi Winiwartera a vliv, ktery jeho pielomovy pieklad mél na ostatni piekladatele a
pravni odborniky. Predstavuje dva dalsi anglické pieklady ABGB, jeden v poloviné dvacatého
stoleti a druhy na poc¢atku dvacatého prvniho stoleti, aby dokazal, jak vlivny byl
Winiwarterav pieklad, dokonce o stoleti pozdéji.

Zavere€na Cast se zabyva doporucenimi a strategiemi Winiwartera a jeho nastupcti ve
snaze nabidnout pravnim ptekladateltim praktické rady na zédkladé Winiwarterovy tradice a
vyzkumu provedeného v disertacni praci. Rovnéz odkazuje na ¢esky obCansky zakonik a
situaci na zac¢atku jednadvacatého stoleti jako ptiklad toho, jak tyto strategie a doporuceni
uplatnit pro piekladani civilni legislativy do anglictiny a pro pieklenuti mezery mezi jazyky
angloamerického prava a evropského ob¢anského prava.

KLICOVA SLOVA:

Déjiny pravnich prekladu, Prekladani do anglictiny, Rakousky obcansky zakonik, Josef
Maximilian Winiwarter, Prekladatelské jednatelstvi
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DEFINITIONS

Full-fledged translation A translation that might be influenced by previous
translations of the same or similar source text, but that
does not directly copy elements from these translations. A
full-fledge translation is an original work that is not a mere
revision or updated version of previous translations.

Jurilinguistics The study of legal language, its structure, and its use from
the perspective of linguistics

Paratext Any text, data, information, formatting, or elements of any
(paratextual data, clues, kind surrounding, accompanying, or relating to a
information) translation that is not considered to be the translated text
itself

Peritext Paratextual information that is an integral part of a
published text and cannot be detached. Examples:
prefaces, translators’ notes, blurbs, book covers.
Epitext, in contrast, is paratextual information that is not
attached to the text and freely circulates. Examples:
reviews, interviews, letters

Successors The people who have translated the ABGB after

(successor texts) Winiwarter and who were in some manner influenced by
him and his translation, whether directly or indirectly (e.g.
Brickdale, Baeck, the Eschigs)

Translational coincidence The occurrence of the same terms or phrasing in two or
more translations of the same text without any apparent
causal connection

Winiwarter tradition An approach to translating civil legislation into another
language that consults and makes use of the historical
continuum of translators from the past, their experience,
and most importantly, their translations

I refer to it as the “Winiwarter” tradition because I first
applied this approach to Josef Winiwarter and his
SUCCESSOrS.




ABBREVIATIONS

A symbol traditionally used in civil codes and legislation
in Europe to indicate a legislative section or clause. The
“section symbol” is not frequently used in common-law or
English-speaking countries, which typically use the full
word “section” or “article” or the respective abbreviations
(Sec., S., Art.).

ABGB

Allgemeines biirgerliches Gesetzbuch
English: Austrian Civil Code

BGB

Biirgerliches Gesetzbuch
English: German Civil Code

k. k.

kaiserlich koniglich — a prefix used in front of names,
businesses, institutions, or military and government
organizations to indicate that they were identified with or
even provided services to the integrated Austrian Empire
or Austria-Hungary

In English: “imperial royal”

“Imperial” for Austria and “royal” for Bohemia (before
1867)

“Imperial” for Austria and “royal” for Hungary (1867 to
1918)
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Introduction

% istory is inevitably about telling stories. And translation history is no exception.

Translation historians tell stories about translators and their translations. They discover
and uncover correlations and surrounding circumstances that connect the past to the present.
They are detectives, of a sort, that try to put together the pieces of a very complicated puzzle.
And more often than not, these are stories that nobody has ever heard.

The translators, agents, and movers of these texts that we translation historians are
exploring have all too often been neglected in translation studies and history in general. And it
is now time to place them in their rightful context and to give them a voice.

Translators are rarely ever first-instance experts of the texts they translate. And if so,
they are not necessarily experienced translators. In any case, they are always shifting and
moving in this intermediary space between texts, between people, and between cultures. This
is the real substance of translators. They are bubbling, flowing forces with the potential to join
and interconnect the pieces of the world around them. They also pass on their own
knowledge, values, and even judgments. And if their aims are carried through effectively and
in an ethical manner, this is turned into a constructive dialogue and ultimately leads to
understanding and empowerment.

Hence, translators are doing much more than just translating. And our role as
translation historians is much more than just reporting history. We have committed ourselves
to telling their important and unique stories.
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K. k. Nordbahnhof, - - | Wien 112
“ erbaut. 1865 :

ﬁly story begins in mid-nineteenth century Vienna, the capital of the Austrian

Empire, crosses over the Atlantic to the United States, revisits Austria, and then draws to a
close in the present-day Czech Republic, spanning a period of approximately 150 years.

The focus and main protagonist of the story is a Viennese lawyer, Josef Maximilian
Ritter von Winiwarter, who translates into English an important Austrian legal document —
the Austrian Civil Code. The original document was published in German in 1811 under the
title Allgemeines biirgerliches Gesetzbuch (ABGB) (See Appendix 10 for the original title
page). After coming into force, the code was legally binding for all citizens of the expanding
Austrian Empire, soon to become the Austro-Hungarian Empire. It was translated into most of
the languages of the empire at that time, as well as into Latin. All of the language versions of
the civil code were initially deemed to be equal under law. However, due to complications
with interpreting the code, this ruling was later repealed, and only the German version was
legally binding.

It wasn’t until 1866 that the code was published in English (see Appendix 11 for the
title page of the translation). Why this document was translated and published in English more
than 50 years later is not an easy question to answer. Although England had formed a great
empire by the nineteenth century, English was not a language of much importance in the
Austrian Empire, or for that matter, in mid-nineteenth-century central Europe. Winiwarter,
though, did translate the code into English for a specific purpose. In particular, he worked for
the British Embassy in Vienna as an advisor and spent time himself in England as a business
associate with his brother, so we are not completely without clues as to his reasons.

The context of Winiwarter’s life and work around the time the translation was
produced will be discussed in more detail in Chapter 3. This chapter will also explore
Winiwarter’s motivations and intentions for translating the ABGB into English and introduces
the premise that Winiwarter’s text was pivotal in creating a standard for legal terminology and
phrasing to be used in future civil-law texts in English.



What influence the translation had on other English-language, civil-law texts at that
time and later texts is a central theme in this dissertation and will be taken up in Chapter 4.
This will be illustrated using three case studies. The first study introduces the texts of a UK
land registry officer who journeys to Austria-Hungary 30 years after Winiwarter translation
was published. The second one explores an adaptation of Winiwarter’s text during the second
half of the twentieth century in the United States. The third takes us back to Austria in the
early twenty-first century with a new, long-awaited English translation of the ABGB.

Chapter 5 will examine future directions for translating civil legislation into English
by putting the findings of this dissertation into practice. It will take a look at the
recommendations and strategies of Winiwarter and his successors and will suggest guidelines
based on the Winiwarter tradition (see definition above). It will also make reference to the
Czech Civil Code and the situation at the beginning of the twenty-first century as an example
of how to apply these strategies and recommendations for translating civil legislation into
English and for bridging the gap between the languages of common law and European civil
law.

There are several objectives to my dissertation that accentuate and demonstrate the
importance of the entire PhD project.

The first objective is to introduce readers to an innovative nineteenth-century legal
translator, Josef Winiwarter, who was not generally known until this study was written.

The second objective is to show the influence and importance of Winiwarter’s 1866
translation in developing and establishing a reliable model for translating civil-law
terminology and phrasing into English.

The third objective is to show how this link of influence created by Winiwarter in
1866 can be reintroduced or re-established to produce more historically consistent and legally
accurate English translations of continental civil law.

Though, some continuity was seen with the translations of Baeck and Eschig (see
Chapter 4), this was a gap of more than 100 years, and in many countries in central Europe,
the ties were cut as early as 1918 with the break-up of the Austro-Hungarian Empire.

In Czechoslovakia, this link was gradually weakened with the onset of World War II
and was broken almost completely with the subsequent power shift to a soviet system of law
(see Appendix 1 for a brief overview of the history of civil law in this region).

It was only in the early twenty-first century, with the drafting of the new Czech Civil
Code, that any systematic legislative attempt to reconnect to the roots of civil law in central
Europe had been made. A topical question at the time, though, was how to translate this new
code into English, a language that, due to the predominance of common-law traditions, lacked
the vocabulary for expressing civil-law concepts and terminology. This project explores this
overriding issue and tries to provide some of the answers to it.

Finally, a more universal goal of my dissertation is to find a balance between
producing a theoretically and academically sound work that is valuable to historians and
translation studies researchers and producing a work that is practical and accessible to real
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translators, history enthusiasts, and even the general public. In order to achieve this in the
most effective and natural way, I have chosen to organize the text, as much as possible, as a
story that progresses and evolves and that is filled with colourful images and illustrations. I
have also tried to keep complicated language and terminology to a minimum.

However thorough and unique a work may be, if it is overly complicated and
accessible only to a very narrow group of experts, it is of limited valuable and will have a
limited impact. After all, I do not want my dissertation to be forgotten on a back shelf of a
university library, as is the plight of so many academic theses and papers. But I want people
from different disciplines with different levels of education to be interested in it and read it.

Academic exclusivity is an ailment that has affected a vast majority of academic
writing produced in schools and university around the world. It does not benefit anyone and
prevents unique and new ideas from reaching people by creating a linguistic and cultural
barrier between academia and the real world.

Thus, my PhD project will inevitably attempt to map out the agency of Josef
Winiwarter and the influence his landmark 1866 English translation of the Austrian Civil
Code has had on other translators. It will take us through Austria-Hungary to the present day.
It will showcase two additional English translations of the ABGB, one in the mid-twentieth
century and the other in the early twenty-first century, in order to substantiate just how
influential Winiwarter’s translation was, even a century later. I will then look towards the
future and offer some practical insight and guidance to legal translators based on the research
carried out in my dissertation.
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Methodology and Secondary Literature Review

In any historical study of translations and translators, a combination of methods and
approaches are inevitably employed. This is even more true when undertaking
interdisciplinary research in legal translation history, which draws on a number of disciplines,
among others, translation history, legal history, jurilinguistics, sociology, cultural studies,
network theory, narrative theory, and historiography. The various methods and perspectives
used in this study are in no way mutually exclusive, and in fact, complement each other and
share many similar premises — one of the most important being that translations are connected
to real people, and thus it is counterproductive to study them detached from their translators
or any other agent or factor that comes into contact with them. It is only through context and
interrelationships that any kind of understanding can be reached.

My dissertation is essentially a diachronic case study containing several smaller
related case studies, all interconnected within their temporal and historical continuum —
starting with the Austrian Monarchy in the nineteenth century, travelling over to the United
States in the mid-twentieth century, and ultimately returning to modern-day Austria and the
Czech Republic at the beginning of the twenty-first century.

The first case study, the Winiwarter translation, is a “gateway” of sorts (see discussion
below on network mapping below; Tahir-Giircaglar 2007) providing us with a point of entry
into and focal point for the story. I visualize this point as a Aub, something similar to a hub
airport where there are many connections in many directions to many other airports. The
fundamental difference between the airport scenario and my historical method is that you are
not only able to travel to different places but you may travel back in time or even start in the
past and travel forward into the future, as is the case of my research.

I chose this particular departure point because of my curiosity about Winiwarter’s
translation, which was undoubtedly a great achievement in the environment of mid-nineteenth
century Austria, and the many unknowns attached to the text and its author. Very little was
known about Josef Winiwarter and his translation, the reasons for translating the Austrian
Civil Code into English, or his motivations for translating the text, and yet, as I will show in
this study, Winiwarter’s text was not a dead end. On the contrary, Winiwarter and his
translation had a direct and indirect impact on future translators of the Austrian Civil Code
and the terms and concepts they employed. The knowledge of the connections, though, has
been lost or fragmented, or more probably, was never even consciously documented to begin
with.

As we travel forward in time from this hub, the other smaller, connected case studies
act as layovers (in our analogy of air travel), move us closer to our destination, and most
importantly, present convincing evidence of Winiwarter’s influence. They are linked to and
build on the hub case study and help us come to an understanding of how Winiwarter and his



translation have influenced future translators. Hence, the objective of the methods I use in this
study is to uncover the connections of Winiwarter and his translation to the historical
continuum of legal translation in central Europe during the nineteenth and twentieth centuries
and to show that legislative translations such as this, produced and subsequently published for
a specific purpose, have real consequences, and in fact, influence the terminological and
translational choices of future translators.

Case studies — context-oriented research

The use of case studies has recently become a very prolific method in translation
history and has been popularized by certain research focusing on historical events, one of the
most important for translation history in recent years being Sturge (2004). On the other hand,
Susam-Sarajeva (2009) points out that case studies have, for the most part, not been discussed
much as a conscious method of research. Many researchers, in fact, use case studies as a
method without further elaboration as to what a case study actually entails or how it is used in
their particular research.

What sets case studies apart from other methods used in translation history is that they
are specific, real-life accounts that focus on context and the holistic environment surrounding
translations and their translators. Until recently, case studies have been primarily associated
with contemporary events and research conducted in the present (see Gillham 2000 and Yin
2009 for differences between case study and historical research). Saldanha and O’Brien
(2013) and myself, on the other hand, “... see no reason why the case study cannot be used in
studying historical phenomena and be considered a method within the broader field of
historical research” (Saldanha, O’Brien 2013: 207).

Context-oriented research is grounded in sociology and cultural studies, and the case
study is one distinctive though fluid method within context-oriented research that can be used
in translation history to account for the contextual aspects of translation and substantiate their
importance.

The use of case studies in my research project seems to be a natural and logical choice
since I am looking at how the ground-breaking work of one translator at a particular time in
history has influenced the concepts, terminology, and even phrasing of the translations of
other authors in the future. The hub case study, the Winiwarter translation (see Chapter 3), is
the fundamental source case study from which the entire project evolves. It is important to
understand Winiwarter’s circumstances and motivations when translating the Austrian Civil
Code into English (his case) in order to expose the connections that led to future
developments and his influence on future translators and texts.

An understanding of Winiwarter and his text intuitively prompts us to ask what
happens next. What happened to his translation? Who used his translation, formulations, and
terminology? What elements of his text can we find in future texts? The smaller connected
case studies provide some of those answers. These cases include the Baeck text and the
Eschig translation (see chapter 4), which are updated English translations or adaptations of the
ABGB and would not have developed as they did or, for that matter, exist at all without
Winiwarter’s translation.



Hence, the connections between the case studies create the historical progress in my
research project. They let us travel through time and see through real, contextualized stories
what impact Winiwarter’s translation actually had and specifically how it moves through time
and influences various texts and terminology and even attitudes towards translating central
European civil legislation into English in the future.

Overview of methods and key literature

A fundamental source and methodological starting point for my dissertation is the now
classical text in translation history Method in Translation History (Pym 1998). In his text,
Pym stresses the importance of social causation and explaining why translations are produced
in a certain time and place. It follows then that translators must be a main object of research.
“Only through translators and their social entourage ... can we try to understand why
translations were produced in a particular historical time and place. To understand why
translations happened, we have to look at the people involved.” (Pym 1998: ix). Nevertheless,
Pym also emphasizes multi-causality when doing translation history. Translators are not the
only cause, and many other aspects are involved in causation and understanding. Before
concluding that one fact has caused another, “... we first have to look around to see what else
was happening in history.” (Pym 1998: 159). With Pym’s notions of multi-causality and
explanation, we are inevitably led to a context-oriented research method, such as case studies,
where more factors than just translators or their translations are taken into account.

A key concept for this project is the issue of “importance” (Pym 1998), insofar as
conscientious research should attempt to tie into larger questions of importance with wider
implications. Importance in Pym’s sense works at two levels in this project: (a) the
importance of the particular research for translation studies with respect to uncovering new
information about translations and translators that has never been presented to the public in a
systematic manner, and (b) importance in the sense that this research project will hopefully
contribute in some practical way to informing and improving the future English translations of
continental European legislation and offer guidelines and insight for legal translators.

Another perspective relied on in this study is the notion of intercultures (Pym 2009).
Pym suggests by this term that, instead of translators moving from one side to another, the
inhabited space of translators somewhere between the reader and the author, between the
source culture and the target culture, is a complex overlapping of cultures. The translator does
not move from the author to the reader but is situated in two or more cultures at the same
time, i.e. an intercultural space. Pym’s concept of intercultures challenges the traditional
duality or dichotomous relationship of translation in that it attempts to position the translator
in an interweaved or overlapping space of cultures (the source culture, the target culture, and
perhaps many others).

Pym’s concepts, such as multi-causality and intercultures, provide the method and the
grounding for the historical research work carried out during this project and work hand in
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hand with a methodological tool used in this study: network mapping. Pym himself first
mentions networks in his Method of Translation History (1998) as transfer maps that illustrate
in a more qualitative manner the circulation of texts and agents. This qualitative tool, which
will be used extensively in this project, is taken up in more detail in volume 52(4) of META,
Translation and Network Studies. One article in particular describes this methodological tool
in practice — Chaos Before Order: Network Maps and Research Design in DTS (Tahir-
Giirgaglar 2007). Network mapping is a tool and concept rooted in network theory and is
related to Actor-Network Theory (ANT) (Latour 2005). A network map “provides a picture of
how the various elements (translators, translations, other agents) are linked, not hierarchically,
but spatially” (Tahir-Giir¢aglar 2007: 727). However, unlike ANT, network mapping attempts
to better contextualize. Network mapping and a network map can graphically capture the
intricacies and chaos of the situation in this particular project and help to contextualize the
historical circumstances surrounding the Austrian Civil Code with, for example, the intricate
state of affairs after 2012 relating to translation of the new Czech Civil Code.

Tahir-Giircaglar (2007) rejects the idea that networks are limited in space and time.
“For fuller contextualization, networks should be pursued across apparent time and space
limits.” She also refuses the idea of centrality in network mapping. “...in my version of a
network map, I argue that all points lead one in a number of unilateral or multilateral
directions and can be considered as ‘gateways’ into any given network.” Applying Tahir-
Giirgaglar’s logic and concept, the obvious gateway for this study is the English translation of
the Austrian Civil Code, and a number of directions will be initially taken from that particular
point of entry in order to understand and contextualize the connections between the translators
and the situation surrounding the translation of legislation into English from the 1866 English
translation of the Austria Civil Code up to the present.

Example of network map:

Josef Winw arter
Translator

maried Rudolf Lechner

Other translations

Paul L. Baeck (1872)

Peter and Eriia Eschig (2013)



An equally important methodological concept employed in this research project is
translation agency. Agency and its role in translation studies have been dealt with extensively
in Milton, Bandia (2009) and Kinnunen, Koskinen (2010). In the publication Translators’
Agency (Kinnunen, Koskinen 2010), consensus was reached among scholars on what agency
actually is: “The willingness and ability to act”. Willingness relates to the personal traits of
“consciousness, reflectivity and intentionality”, whereas ability refers to constraints and issues
of power and powerlessness. Acting, on the other hand, completes the picture with the notion
of exerting influence and carrying out action.

In the introduction to their series of papers on the agents of translation, Milton and
Bandia (2009) define agency from a slightly different angle focusing on “the agent” instead of
the action or acting. For Milton and Bandia, agents of translation are any persons, or perhaps
even institutions or journals, that are in between the translator and the end-user of a
translation. They could be translators, editors, publishers, commissioners, or patrons of
translation. These roles are often even combined. Their roles frequently involve innovation
and change, and they oftentimes challenge the status quo.

Milton and Bandia’s selection of essays emphasizes the agent’s cultural and political
role in history. The authors point to two specific types of agents: (i) those who affect changes
in the styles of translation and who are involved in innovation and influencing literary trends
and (ii) those who focus on the translation agent’s political and power relationships, which
could take the form of nationalism or censorship.

Milton and Bandia also discuss certain underlying elements of agents of translation,
concepts by which agents function and influence translation and other agents around them.
One of these elements is patronage. Patrons wield various levels of influence and power over
translations, translators, and other agents and play an important role in the translation process.
Patronage is one form of power, and power is another key concept in translation agency.
Power relations in translation could have a profound effect on whose translation is published,
and even when or where a translation is published. As will be seen later in chapter 3, power
and patronage play a key role in my first case study, the Winiwarter translation. Familial
connections provide Winiwarter with the support and means for publishing his translation of
the Austrian Civil Code. His wife’s brother, Alexander Bach, well-known throughout the
empire, provides moral support as a political patron of sorts. His sister’s husband, Rudolf
Lechner, on the other hand, is a successful publisher and bookseller and eventually publishes
most, if not all, of Winiwarter’s legal translations.

The concept of habitus, coined by the French sociologist Pierre Bourdieu, is another
important perspective prolifically used in translation studies and taken up by Milton and
Bandia to explain agency. In simple terms, it focuses on a shift in translation studies from
norms controlling agents (traditional descriptive translation studies) to agents and translators
actually shaping and (re-)creating norms themselves. This shift in perspective is all about how
agents act upon the norms and environment around them as opposed to being moulded and
dictated by them. An inevitable outcome to such an approach is that it helps us understand
motivation and unearth connections and relationships that were previously not apparent.



As my study unfolds, a focus on agency leads to understanding. In the Winiwarter
case, the political role of agents is conveniently camouflaged by its cultural role. One of the
most important pieces of legislation at that time is translated into English, a language of less
importance in mid-nineteenth century Austria. The scholarly significance and prestige of the
translation upstaged the political and commercial aspects. Josef Winiwarter himself, his
printer-publisher, and even his brother-in-law all had political and commercial motives for
pursuing the 1866 English translation of the Austrian Civil Code. Money and power were
important factors, and the agency of Winiwarter and others in terms of his choice of language
and terminology, publishers, patrons, etc. was decisive for the future of English translations of
legislation in central Europe.

An overview of methodology and literature in translation history would not be
complete without mentioning one of the key historical accounts of translators produced during
the last few decades, the now iconic work of Delisle and Woodworth (2012) Translators
Through History. The first edition of the book, initially appearing in French, was published in
1995. As the title suggests, even the first edition of the book had focused on translators as
agents instead of the translations produced, ushering in the trend of the “cultural turn” in
translation studies during the 1990s. The new edition includes new developments and
methodology popular in translation history research since that time.

Bastin and Bandia’s book (2006) Charting the Future of Translation History: Current
Discourses and Methodology takes another angle on translation history and its future
direction. The main focus of the articles in the book is to explore methodology and current
discourse on translation history, to fill in some of the gaps establishing translation history as a
full-fledged discipline, and to look towards the future of translation history. The authors point
out that past research relating to translation history was descriptive in nature, focusing on
events and facts. Recently, though, translation history has shifted to interpreting and
understanding the facts and placing them in their rightful context.

In the article Microhistory of Translation, Sergia Adamo discusses the application of
“microhistory” to translation history as a method of dealing with historical awareness and
digging up unique and perhaps even unknown events and people from the past. Adamo states
that “...the most distinctive and unifying element in all research that recognizes itself as
microhistorical can be identified in the reduction of scale, from which all other aspects
derive.” In fact, microhistory, which became popular in the 1970s, is a reaction to
generalizations in historical research that were prevalent in the social sciences up to that time.

The concept of microhistory plays an important role in my study of Josef Winiwarter,
who was a relatively unknown nineteenth-century lawyer fragmented from the more
mainstream history of the region. It was not until attempting to bring to light his story through
meticulous archival research that I could start making connections to the bigger picture.
Hence, the “small unit” of research, i.e. Winiwarter in this case, provides a much more
meaningful and personal understanding of the circumstances surrounding Winiwarter’s work
and the translation environment during the mid- to late-nineteenth century.
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Another perspective which compliments Pym’s approach to translation history, is the
application of narrative theory to translation research. Mona Baker is one of the key figures in
this area, and Baker (2006) provides a detailed description of this approach. Narrative theory
as applied to Translation Studies draws on the notion of narrative as understood in social
theory, (Somers 1994) and (Somers & Gibson 1994), where “narrative is not conceived as an
optional mode of communication but as the principal and inescapable mode by which we
experience the world.” (Baker 2005: 5). Here again, the translators and the narratives or
stories that they tell are the key focus of research. In this approach, exploring the stories or
narratives of translators, in my study, Josef Winiwarter and the translators who followed him,
e.g. Baeck and Eschig, will help me understand the interweaved context and will provide
some understanding of how translators have dealt with terminology and phrasing when
translating civil-law texts into English.

Legal translation history

Most research undertaken in the past on translation history has focused on literary
translation and translators. In addition, most work on legal translation history looks at the
legal wording or linguistics aspects of texts. In-depth research on the lives of legal translators
or the context in which they have translated and worked is practically non-existent.

Perhaps one of the few attempts in English to discuss legal translation history, albeit
summarized into one chapter, is Saréevié¢ (2000). In her chapter History of Legal Translation,
Saréevié looks briefly at the developments of Western legal translation history from the time
of ancient Egypt and Mesopotamia up to the present, focusing on the debate over “literal vs.
free translation”. It documents the waves and turns in history from Latin dominance, to more
interpretive, free translation, and a shift back to more literal translation as a result of the
assertion of various national languages in Europe, which eventually led to an attempt to make
legal texts in Europe comprehensible for the peoples of the individual nations.

The part of this chapter discussing the shift to comprehension and the Austrian Empire
is particularly important to my study insofar as it discusses the language versions of the
ABGB created for the various lands and kingdoms in the empire. Sarevi¢ mentions that the
ABGB was translated into “ten languages: Bohemian, Croatian, Hungarian, Italian, Polish,
Russian, Rumanian, Serbian, Slovenian, and even Latin.” All of the translations were initially
considered to be authentic texts carrying the same weight as the original German version.
Later, due to complications with legal interpretation, the language versions were
“downgraded” to official translations, with the German original being the only authentic
version with respect to legal interpretation.

Interestingly enough, although Saréevi¢ writes in English, she nevertheless neglects to
mention anything about the first translation of the ABGB into English in 1866, supporting my
premise that little was known, let alone written, about Winiwarter’s translation until the
launch of my research on the subject in 2013.

In a collection of articles that recently came out (Legal Translation: Current Issues
and Challenges in Research, Methods and Applications), Pozzo (2019) takes up the history of
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legal translation from a different angle. In her article, “Legal transplant and legal translation:
how language impacts on the reception of foreign legal models”, she focuses on how language
affects the reception of foreign legal models and concludes that the study of the history of
legal languages, such as Latin, French, or English, helps us understand the “evolution of legal
systems”.

Chroma (2014) discusses legal translation history from yet another angle, focusing on
the practical aspects of applying legislation history to translating civil law. In her book,
Pravni preklad v teorii a praxi: Novy obcansky zakonik [Legal Translation in Theory and
Practice: The New Civil Code], Chroma offers solutions to translating Czech civil law from
an historical perspective, based on consulting the terminology and phrasing of historical
legislative texts from Europe and other parts of the world.

As she explains in the English summary of her book, “There are historical, social,
cultural and philosophical contexts determining the meaning of the legal text, its segments
and the substance of the law, which should be considered by a translator who is searching for
the adequate wording of the target legal text.” (Chroma 2014: 247)

Central European history

Other important historical resources relating to the first part of my dissertation and
supporting the methodology used throughout the study include primarily three new,
alternative histories of the Austrian Empire or central Europe (Kamusella 2009; Judson 2016;
and Deak 2015). All three of them offer better contextualization of the histories and focus
more on people, language, and politics rather than events and milestones. Here again, this new
approach used by these historians reinforces the grounding of my methodology in case
studies, agency, and narrative.

Kamusella (2009), in particular, provides an in-depth study of the language
relationships in central Europe, concentrating on the developments of language politics and
nationalism mainly during the growing stages of modern central Europe in the eighteenth and
nineteenth centuries. His insights into the power of language and the movement of peoples
speaking different languages and dialects in the region helps to contextualize the linguistic
situation in central Europe during the time of Winiwarter and even the linguistic and
translational decisions that translators have inevitably had to make in relation to the politics of
the Austrian Empire and central Europe as a whole.

Judson (2016) presents a more people-oriented history of the Austrian Empire and fills
in the gaps of past traditional histories of the region. As opposed to most of the previous
authors, his focus on people and agency facilitates an authentic understanding of the mood
and tone of the history of the time and brings to light new facts, events, and personal histories
that have been overlooked or ignored in past historical accounts of the Habsburg Empire.

12



As a final remark on methodology, I would like to point out that historical research of
people and their activities is initially always a process of trial and error, and eventually the
errors become less and less. As research progresses, more specific decisions and conclusions
may be made and a more solid foundation established.

Case-study based research can never be predicted in advance, and researchers need to
adapt and change their methodology on a continual basis. All of the methods used in this
dissertation have been chosen precisely because they are based on qualitative research
methods. Context-oriented research, Pym’s translation history method (social causation,
intercultures, etc.), agency, narrative theory, Bourdieu’s sociological methods, network
mapping, and even oral history share many common premises and methodological positions.
The most important of these is that any person, culture, or activity must be studied in context,
and the only way to understand real-life phenomena, including historical events and people, is
to use methods and tools that are capable of dealing with these phenomena without detaching
them from their natural context.

For a brief survey of the legislative context leading up to Winiwarter’s pioneering
translation and later legislative developments in this part of central Europe, see Appendix 1.
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3

Josef Maximilian Winiwarter
and his Translation of the Austrian Civil Code

Prof. Dr. Josef Maximilian Ritter von Winiwarter translated the Allgemeines
biirgerliches Gesetzbuch (ABGB) into English during the 1860s, and the text was initially
published in 1865/1866. His motivations for translating the ABGB into English are not
entirely clear, but we do have some indication why he took on such an ambitious task. In
order to grasp more fully these motivations and his intentions, let’s first take a look at his life,
his accomplishments, and the many people connected to him up to the time of the translation.

Josef Maximilian was born on 15 October 1818 in Lemberg, Galicia (in Polish:
Lwow; now L’viv, Ukraine), which was a part of the Austrian Empire (see Appendix 3 for a
record of his birth and baptism), to the reputable Prof. Dr. Josef Ritter von Winiwarter and
his wife, Franziska von Holfeld (Lenz 2012 — see Appendix 2 for the complete genealogical
chart)!. His father was, in fact, a more acclaimed academic and political figure than himself.
Born in Krems, Austria, Josef senior was an Austrian academic legal scholar and jurist, rector
and dean of the University of Lemberg, and an honorary citizen of the city of Lemberg
(Gazeta Lwowska 1827)%. He was the author of one of the great commentaries to the ABGB
(see Appendix 13 for the title page of the commentary) and translated the ABGB into Latin.
Thus in translating the ABGB into English, Josef junior was to follow in his father’s
footsteps.

Prof. Dr. Josef Edler ___ GDO04.Okiober 1812
von Winiwarter Franziska von Holfeld
# 14_ Apil 1780 in Krems * 1784
+ 18. Januar 1848 in Wien + 09. November 1833
49 Jahre alt

Josef’s father and mother (Lenz 2012)

After returning to Vienna sometime around 1827, Josef senior was appointed
professor and dean at the University of Vienna, and starting in the 1840s, both father and son
were members of the famous “Juridical-Political Reading Club” (Juridisch-politische
Leseverein) in Vienna (Brauneder 1992). The club was a sort of political platform for

! Lenz, Michael (2012). Lenz-Chroniken online — Verwandtschaft von Alexander, Emilie, Franz und Felix von Winiwarter [Relationship of
Alexander, Emilie, Franz and Felix von Winiwarter]. pdf file: http://www.lentz-chronik.de/download/Familientafel--Emilie-von-Winiwarter-
-V10.2.pdf

2 Gazeta Lwowska, No. 92, 13 August 1827, ANNO Suche (Austrian National Library online)
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Vienna’s intellectuals and professionals and was co-founded by Josef’s brother-in-law,
Alexander Bach (Deak 2015). In addition to the reading club, Josef shared many professional
and academic interests with his father, and we can safely assume that his father had a
profound influence on his future academic pursuits in law and legal translation.

Josef had seven siblings (Lenz 2012). His younger brother Georg was an engineer and
started a galvanized sheet-iron business with his brother Josef. Perhaps the sibling with the
most relevance to Josef’s endeavours as the translator of the ABGB was his younger sister
Julie’. Julie’s influence on Josef’s career was related to the fact that she married a man by the
name of Rudolf Lechner at the beginning of 1856, who was eventually to become the
publisher of Josef’s English translation of the ABGB in Vienna.

Julie Ediervon | [z dammrisss |
Winiwarter Rudolf Lechner
* 20. Februar 1831 % 09. Dezember 1822

Josef’s sister Julie and her husband Rudolf Lechner, the publisher of his translation of the ABGB (Lenz 2012)

Lechner was a university bookseller (“Buchhdndler”, or by profession,
“Buchverleger” — book publisher), and in addition to his brother-in-law’s legislative texts, he
was known for publishing guidebooks and maps. Lechner was also the first chairman of the
Association of Austrian Booksellers, which published the Osterreichische Buchhéndler-
Correspondenz (OBC — see below)*.

Immediate and extended families tended to be close-knit in central Europe during the
nineteenth century, and Josef’s family was no exception. It was quite common at the time for
family members to assist each other in personal and career related matters and to carry out
business pursuits together. So the fact that Josef’s brother-in-law published his translation and
advertised the publication in the OBC is entirely logical and even expected.

In addition, Josef worked closely with his brother Georg in managing a business and
producing galvanized sheet iron, among other things, and his entrepreneurial involvement
with his brother had a great influence on the direction Josef’s career was to take during the
1850s and early 1860s.

3 Julie also had a twin sister Cicilie, who died at a much earlier age.

* Rudolf Schmidt: Deutsche Buchhindler. Deutsche Buchdrucker. Band 4. Berlin/Eberswalde 1907, pp. 601-604.
http://www.zeno.org/nid/2001143661 1
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Winiwarter’s secondary and tertiary education

From 1827 to 1833 (i.e. from approximately 9 to 15 years old), Josef junior studied at
the famous Akademisches Gymnasium in Vienna (source: Kassajournale Studenten und
Schule)®. This was a prestigious academic secondary school that rigorously prepared students
in the arts and sciences and Catholic doctrine. The school was originally founded by the
Jesuits, but at the time of Josef’s attendance, it was run by the Piarist order.

After completing his secondary education, Josef followed the mandatory philosophical
course from 1833 to 1835, which preceded his university studies (source: Kassajournale
Studenten und Schule)®. This is loosely equivalent to a general bachelor’s degree in Europe
and North America today.

From 1836 to 1841, Josef studied law at the University of Vienna. The records at the
University of Vienna Archives show that he was a very diligent student, received a stipend,
and graduated with merit (source: Katalog vom Studien — see Appendix 4)’.

He received the degree of Doctor of Laws (Dr. jur.) on 25 May 1841 (see Appendix 5
for Josef’s graduation register)® after defending his dissertation on 7 May 1841 at 11 a.m. His
dissertation was entitled Die Amortisation der éffentlichen Credits-Effecten nach den
gegenwiirtig bestehenden Vorschriften’ [The amortization of public credit personal effects in
accordance with current regulations].

DIE
l.ﬁi!lﬂl!lﬁ' GEGENSTANDE
DER OFFENTLICHEN AUS ALLEN THEILEN A
CREDITS-EFFEKTEN RECHTS- UND POLITISCHEN WISSENSCHAPTEN,

WWELCHER SicR
ONTER DEN ALLEREGCANTEN SUMOTEE

& E. K. APOSTOL. MAJESTAT

BESTEHENDEN VORSCHRIFTEN. %'Egm ﬁmjg%

EIN VERSUCH NACH VOLL) E\ m"’[‘FV VIF‘R STRENGEN

NACH DEN GEGENWARTIG

von ZUR ERLANGUNG
DER JURIDISCHEN DOCTORSWURDE
JOSEPH MAXIMILIAN WINIWARTER, ax nEn
CONCEFTS-PRACTIKANTEN DER K. K. HOF- UND NIED. 08T, e M= WAV EMART A vy
KAMMER-PROKUBATUR,

Gl gen, Dk seient bey Getegennel seiner Sffenichen

len s Teenise ndwﬂ‘ hn!vum-nlmnsurll "=
der juridischen Doctorswirdc.)

WIEN 1841
GEDLUCKT BELOEN P, P, MECHITARISTEN.

First and last page of Josef’s dissertation

5 Kassajournale Studenten und Schule. Archiv der Universitit Wien, 1827/28 to 1832/33 (R 77.44 to R77.49)
¢ Kassajournale Studenten und Schule. Archiv der Universitit Wien, 1833/34 to 1834/35 (R 77.50 to R77.51)
7 Katalog vom Studien Jahre 1836/37, 1837/38,1839/40. Archiv der Universitit Wien

8 Promotionsprotokolle fiir das Doktorat der Rechtswissenschaften (Dr. jur., Dr. utr. jur.) (1811-1997): Winiwarter, Joseph Maximilian,
1841.05.25 (Dokument (Einzelstiick)). Archiv der Universitit Wien, Signatur: M 32.1-450

? Osterreichische Nationalbibliothek, 249.181-B (Digitalized reproduction of the Austrian National Library)
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From law-school graduate to translator of the ABGB

We also know that, from the time of his law-school graduation up to publication of his
English translation of the ABGB, Josef was definitely not idle. During these 25 years, he
married Helene Bach (sister of the famous Alexander Bach) on 27 June 1847 (see Appendix
6 for Winiwarter’s marriage certificate) and had four children: Alexander (1848), Emilie
(1850), Franz Josef (1851), and Felix (1852).

Prof. Dr. Josef | o027 Junitear
Maximilian Ritter von Helene Bach
T s 4 17. Oktober 1318
ettt +05. Oklober 18594
- 75 Jahre alt

Al Siene 34 Spalten weiter rechis
Prof. Dr_jur. - Hof- und
Gerichtsadvokat

Siehe 36 Spalten weiter rechts

Josef’s wife, Helene (Lenz 2012)

In addition, as mentioned above, Josef, his brother Georg, and a prominent chemist by
the name of H. R. Gersheim founded in 1851 a galvanized sheet-iron factory in
Gumpoldskirchen, near Vienna and opened a shop to sell their sheet iron, lead, and tin
products in Vienna at Riemerstralle 16.

e Sy ggen
Fenerdgefahe

femfet s ein
; ? Dach gany von Blech! bei dem gar Pein £rljbadfiubl vorfommt. :

@slfe tenrridere Dider and verpinbiem @ifensied, bas wie vem Hoft jeribet wwied,
exjeugt bie 1. L loabelbelugic Babril von

WINIWARTER & GERSHEIM -
in GumpoRshirden. — WNiederfage in Wien, RNiemerfirafe Ar. 516, 2
Dafelol fiid audh die mannigfadflen Bledy-
waaten, ale: Gicfhannen, Feuereimer, Babe-
i wannea, Sutterdimpf - apparate, Belhannen,
i Sndeocarbure-Slafdem cle. ele. aus

verginttem Gifenbled

WA BB S GBSO SHSHHGHOH

Winiwarter-Gersheim shop advertisement (Lehman 1860)

Thanks to a book written by Amédée Demarteau'® for the International Exhibition in
London in 1862 (see below), Galvanized Iron and Its Application to Building and Other
Purposes ; A Description of Messrs. J. & G. Winiwarter’s Manufactory in Gumpoldskirchen
(Austria), and an Account of the Different Works, Performed There'!, we have evidence that
Josef actually provided the financing for the factory business, and his brother Georg was in
charge of the practical side of the business. It is no coincidence that this book was published

19 Amédée Demarteau was an inspector of the Building Department of the Austrian Southern Railway Company and an architect.
! Demarteau, Amédée (1862). Galvanized Iron and Its Application to Building and Other Purposes ; A Description of Messrs. J. & G.

Winiwarter's Manufactory in Gumpoldskirchen (Austria), and an Account of the Different Works, Performed There, Composed on the
Occasion of the International Exhibition in London. Vienna: Rudolf Lechner, Bookseller to the University. London: Nicholas Triibner & Co
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by Rudolf Lechner in Vienna and by Nicholas Triibner & Co. in London'?, the same people
and companies that published Winiwarter’s translation in Vienna and London.

His brother Georg kept the company successful and running for several years after
Gersheim left the company in 1861 and his brother Josef in 1865. Why Josef left the business
is not entirely clear, but we can infer from the records that he had numerous undertakings
relating to the legal profession, translation, and other pursuits waiting to be completed, in
particular, his English translation of the ABGB, which was published a year later.

Remnants of the Winiwarter-Gersheim factory in Gumpoldskirchen

English was not Josef’s only foreign language. We know from Lehmann’s address
book (see below) that he was also a court-appointed interpreter for French and English. His
proficiency in French can be clearly verified by the fact that he also translated legislation and
legal texts from German to French, such as “Code genéral de Commerce viable pour les
Royaumes de Bohéme, Galicie etc. introduit par la loi de 17 Décembre 1862 and “Loi de
Change autrichienne et lois et ordonnances y relatives”, both translated at around the same
time as the Austrian Civil Code and both published by his brother-in-law Rudolf Lechner!?.

As for his English proficiency, we know from the title page of his translation that
Josef worked as a legal advisor to the British Embassy in Vienna.

TRANSLATED
BY

JOSEPH M. CHEVALIER DE WINIWARTER,

J/OCTOR IN LAW, ADVOCATE IN VIENNA, AND LEGAL ADVISER TO HER BRITANNIC MAJESTY'S
EMBABSY AT VIENNA.

How he initially learned English is not known, since English was not necessarily a
commonly learned language in Austria at that time. In nineteenth-century central Europe,
German, French, and Latin were the languages of science, education, and scholarly pursuits.
However, we do know that, due to his engagement with the British Embassy and his various

12 Nicholas Triibner was a German-English book publisher and linguist who moved from Germany to England in the early 1840s.

PBiographisches Lexikon des Kaiserthums Osterreich, vol. 57, 1889, pp. 75-76. Retrieved from:
http://www literature.at/viewer.alo?objid=12541&viewmode=fullscreen&scale=3.33 &rotate=&page=79
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connections, he assisted his brother in promoting their galvanized sheet-iron business in
England. In 1862, his brother Georg received a medal at the World Exhibition in London:

=ali N S
laudwirth. 23cjzin Ricvein PR Odling,
Ddalt ficdh wvervpilichtet, bic Dramen jence r. Tevecins-
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L2andwicthifdbaft8. CGefellfchait iun =2

mit MMPedaillcn nud chrenvollenn Ducefennungen auSges
aeichnet wuedben, feinen Vevcins - Mitglicrdern Dicnit
Defaunt 3 gebon.
R3ci Drer Eclt-RUnofiellanng in

Lo ND N

cehieltcen ®Pcbaillen:

s EDéruerbera
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(Source: http://www.projectcontrol.at/Am%20Kanal%20Web.pdf)

Transcription:

Der k. k. landwirth. Bezirks Verein Modling, hdlt sich verpflichtet, die Namen jener P. T. Vereins-Mitglieder, welche bei der
internationalen Welt-Ausstellung in London und bei der Ausstellung der k. k. Landwirthschafts-Gesellschaft in Wien im Jahre
1862 mit Medaillen und ehrenvollen Anerkennungen ausgezeichnet wurden, seinen Vereins-Mitgliedern hiemit bekannt zu
geben. Bei der Welt-Ausstellung in LONDON erhielten Medaillen:

Herr Drasche Heinrich, Gutsbesitzer zu Inzerdorf am Wienerberg.

Herr Fichtner Johann, Fabriksbesitzer zu Angersdorf.

Herr Kouff Franz, Fabriksbesitzer zu Hinter-Briihl.

Herr Riemerschmidt Anton, Fabriksbesitzer in Maria-Enzersdorf.

Herr Winiwarter J. G., Fabriksbesitzer zu Gumpoldskirchen.

Translation:
The Imperial-Royal Modling District Agricultural Club considers itself obliged to announce to the members of the club the
names of the PT club members who have been awarded at the World Exhibition in London and at the exhibition of the
Imperial-Royal Agricultural Society in Vienna in 1862 with medals and honourable recognition. The following have received
medals at the World Exhibition in LONDON:
Mpr. Drasche Heinrich, Landowner in Inzerdorf at Wienerberg.
Mpr. Fichtner Johann, Factory owner in Angersdorf.
Mr. Kouff Franz, Factory owner in Hinter-Briihl.
Mpr. Riemerschmidt Anton, Factory owner in Maria-Enzersdorf.
Mr. Winiwarter J. G., Factory owner in Gumpoldskirchen.
(Translated by myself with the help of colleagues at the University of Vienna)

We also have evidence that Winiwarter lived in England for a period of time.
In fact, he received a British patent relating to locks on firearms and cannons:

Locks of firearms and cannon; gun matches, or mode of igniting gunpowder in guns; machinery for manufacturing the same. Being British
Patent number: 13935 published: 29 January 1852
WINIWARTER, JOSEPH MAXIMILIAN RETTER VON and VON WINIWARTER JOSEPH MAXIMILIAN RITTER

(Published by London Eyre and Spottiswood published at the Great Seal Patent Olffice ¢, 1852)

New Patents Sealed in England. 1851-2

Joseph Maximilian Ritter Von Winiwarter, of Surrey-street, Strand, in the county of Middlesex, Doctor of Law, for certain improvement in
the locks of fire-arms and cannon ; and in gun-matches, or in the mode of igniting gunpowder used in guns ; and in machinery for
manufacturing the same ; Sealed 29th January—6 months for inrolment.

(Newton 1852: 167)'

14 The London Journal of Arts, Sciences and Manufactures, and Repertory of Patent Inventions. Conducted by Mr. W. Newton of the Office
for Patents, Chancery Lane. (Assisted by several Scientific Gentlemen.) Vol. XL. (Conjoined Series) - London : published by W. Newton, at
the Office for Patents, 66, Chancery- Lane, and Manchester ; T. and W. Piper, Paternoster Row ; Simpkin, Marshall, and Co., Stationers’
Court ; J. McCombe, Buchanan St., Glasgow ; And Galignani’s Library, Rue Vivienne, Paris. 1852
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The above citation provides evidence that Winiwarter lived in London around 1852,
though we do not know for how long, and was involved in manufacturing iron or steel
products and patenting locks, most probably in corroboration with his brother Georg.
Undoubtedly then, Josef had ample contact and exposure to the English language.

Josef junior, similar to his father, was active in politics. Winiwarter was a member of
the infamous and short-lived National Assembly in Frankfurt, Germany from 3 June 1848 to
24 August 1848. His constituency was Bohemia (District of Boteslawiec (Bunzlau), Liberec
(Reichenberg)). He was an independent with no party affiliation, and he voted with the left
centre (Best 1996)"°.

Network map:
Josef Winiwarter
Familial connections relating to his translation

Brother Georg
+ H.R. Gersheim
Store/facotry - galvanized
sheet iron

Business
collaboration
in England

Brother-in-law Alexander Bach
Famous Austrian politician
Promoter and patron of Winiwarter's
translation

siblings

Helene Bach Winiwarter
Wife

Rudolf Lechner ]

Josef Maximilian
Winiwarter

Father

father's influence
(translator, legal expert)

[Dr. Josef von Winiwarter

aredino! Publisher of Winiwarter's

translation

Sister Julie

Osterreichische Buchhindler-Correspondenz'®

Although Winiwarter’s complete translation was published in 1866, we already find
references to the initial publication in the second half of 1865. In Osterreichische Buchhdndler-
Correspondenz (OBC — Austrian Bookseller’s Journal), there is an entry for the “First Part” of
the translation in issue number 22 of 1 August 1865 (see Appendix 11 for title page):

Rudolph Lechner’s k. k. Univ.-Buchh in Wien
1890. Winiwarter, Jos. M., Chevalier de, General civil Code for all the german hereditary Provences of the austrian Monarchy.
1. Part. gr. 8. (64 S.) geh. 80 kr.

At first glance, we notice that, in addition to the translated name of the code, the
names of the translator and bookseller are translated into English, i.e. “” in Rudolf becomes
“ph” and “Ritter von” becomes “Chevalier de” (a frequently used French title meaning

15Best, Heinrich and Weege, Wilhelm (1996). Bibliographisches Handbuch der Abgeordneten der Frankfurter Nationalversammlung
1848/49, p. 361. Diisseldorf: Drost

16 Osterreichische Buchhiindler-Correspondenz — Austrian Newspapers Online — ANNO Historische Zeitungen und Zeitschriften: ANNO-
SUCHE Volltextsuche in Zeitungen und Zeitschriften. http://anno.onb.ac.at/anno-suche/
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“knight”). The 64 pages of the translation correspond to the “First Part” of the code, and the
price of this publication was 80 Kreuzer. One other observation is that the publisher of the
journal used German capitalization rules for the title, i.e. only nouns and the initial word of
the title are capitalized.

In issue number 24 of 20 August 1865, the translation of the First Part is announced
once again in an advertisement for three of Rudolf Lechner’s newly published books.
Winiwarter’s French translation of the Austrian Commercial Code (Code de commerce) is
listed immediately under his English translation of the ABGB.

Nr. 24, 30. Augujt 1RG5 Defterveidifde Budbandler-Eorrefvondens. 205

| 814
Sm Bectage von Huboli Ledymer's L.
| verfifatd « Budibandlung in Bien it foul

| Jteten

Gen
1

f. Uni “Im Verlage von Rudolf Lechner’s k. k. Universitits-Buchhandlung in Wien ist
ben &

soeben erschienen:”
Translation: The following have just been published at the publishing house of
Rudolf Lechner’s Imperial University Bookshop in Vienna:

Code di-tonamat “Wo Aussicht auf Absatz vorhanden, bitte a Cond. zu verlangen

..i“'r Joa. M. de Winiwa
tritger von Hedytborn, 1

wad durdy Eibe im Bini

e Audf

a hend. iU
Wien, b

Wien, den 17. August 1865

hierzu Verlangzettel Nr. 16”

Translation: In hopes that the purchaser will sell the book, he may order the book,
and has the right to return the book.

Vienna, 17 August 1865

£ il Likladelol TS 2/ i A Book advertisement no. 16

The last sentence of the advertisement informs booksellers and bookshops that they
may order books and return them if they are not able to sell the books.

Then in issue 21 of 20 July 1866, almost a year later, we have the publication of the
“Second Part” and “Third Part” of the translation of the Austrian Civil Code.

Rudolph Lechner’s k. k. Univ.-Buchh in Wien
1518. Winiwarter, Joseph M. Chevalier de, General civil code for all the german hereditary provences of the austrian monarchy.
2.3. Part. gr. 8. (V u. S. 65-323) geh. 2 fl. 20 kr.

In this listing, we see an attempt to correct the German capitalization of the previous
year’s advertisement. This time, however, only the initial word of the title is capitalized,

29 ¢

leaving “german”, “austrian” and “monarchy” uncapitalized. The page numbers (65 to 323)
correspond to the remaining pages of the code, and the price was understandably more, i.e. 2

Florins and 20 Kreuzer (see Appendix 7 for the original advertisements in OBC).

The original publication of the translation was in two volumes. The First Part was
published in 1865, and the Second Part and the Third Part were published as a separate
volume in 1866. Soon after Winiwarter finished the translation of the Second Part and the
Third Part, all of the parts were reprinted into one volume. See below for a more detailed
discussion on the publication of the First Part and the copies held by the Austrian National
Library.
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Logically, later printings were also done in one whole volume, as for example, the
edition received by the Harvard Law School on 8 June 1908 (see Appendix 11). This edition
indicated the company that printed the book:

Printed by Charles Winternitz & C. Vienna,

The original, separate two volumes were also printed by Charles Winternitz. It can
be assumed that Lechner did not have facilities to print any of his own books. So in all
probability, Lechner was involved only in bookselling and promotion, and the actual printing
of the books was handled exclusively by a separate printing house, i.e. Winternitz.

In any case, from the inscriptions on the title pages of the translation and
advertisements from the Austrian Bookseller’s Journal, we can be almost certain that the
original translation was sold and distributed solely by (i.e. the translation was printed
exclusively for) Rudolf Lechner.

SOLD BY RUDOLPH LECHNER, °OLD BY RUDOLPH LECHNER,
BOOKSELLER TO THE UNIVERSITY, BOOKSELLER TO THE UNIVERSITY.

Lehmann’s Address Book!’

We learn many personal and professional details about Winiwarter’s life from
Lehmann’s Address Book (Adolph Lehmann’s allgemeiner Wohnungs-Anzeiger), which was
published from 1859 to 1922. The basic purpose of the book was to document the residents of
Vienna, providing their names, addresses, titles, professions, and other information and
advertisements relating to business and trade. The book is a precursor to the telephone book,
which was popular during the twentieth century in English-speaking countries and other
European countries. I have looked, in particular, at the years 1859 to 1870, a period during
which Winiwarter was active in Vienna translating the ABGB into English and involved in
business ventures with his brother Georg.

17 Adolph Lehmann’s allgemeiner Wohnungs-Anzeiger : nebst Handels- u. Gewerbe-Adressbuch fiir d. k.k. Reichshaupt- u. Residenzstadt
Wien u. Umgebung. Wien, 1859-1922 (Wienbibliothek digital). http://www.digital.wienbibliothek.at/wbrobv/periodical/titleinfo/5311
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In the 1859 issue, the first year it was published, Winiwarter is listed twice, first as the
owner of a lead pipe factory in Gumpoldskirchen with a tinware factory store at Riemerstral3e
816 and then as a jurist, Court and Judicial-Advocate, and director of a steam mill, with the
address Singerstrafle 885.

arter Jof. May., Ritter v, Dr.
mm‘:g.m'.., of« 11, Ger.-Adbvol., Divelt. d,

Dampfmilhl. Ate,- Befellid., Stadt,
wingerfivafie 885,

1859 personal entry for Josef (Lehman)

His brother Georg, in all likelihood, lived at the same address as the factory store,
Riemerstra3e 816, which was around the corner from Josef’s house on Singerstraf3e.

Winiwarter was listed again in 1861 with the same information as in 1859. The only
difference is that Josef and Georg were listed as the owners of the factory, this time without
Gersheim, who left the company during that year.

The next listing for Winiwarter in the address book is not until 1864 (the address book
was not published in 1862 or 1863). Josef has two entries and Georg one, almost identical to
1861. The only change is the numbering for their addresses. Before 1864, the house numbers
were associated with the house’s location in Vienna and not the street where the house was
located (Singerstra3e 885/Riemerstralle 816). Starting in 1864, the address book used the new
numbering system where the numbers are now connected to the street where the building is
located (Singerstraf3e 13/Riemerstraf3e 16).
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Joset’s house on Singerstralle was a Biirgerhaus built in 1785 and still exists today.

-

1864 entries for Josef and Georg (Lehman) Entrance to SingerstrafSe 13, Winiwarter’s house
in the Vienna city centre near Stephansplatz

1865 is the last time Josef is listed as the owner of the factory and director of the
steam mill. Apart from the other information from previous years, we now notice Josef’s
transition to other business activities, replacing his involvement at the factory. In 1865, he is
for the first time listed as a member of the Board of Directors of the Life and Pension
Insurance Company “Anker” and “Vindobona™.

" Verzinkles “-Eisenblech,' ]

1865 entries for Josef and Georg (Lehman) 1865 advertisement — Josef & Georg (Lehman)

The next entry for Josef is in 1867 where we see the definite results of his change in
direction and profession. No longer associated with the factory, he has now become more
focused on legal translation, and his professional activities are a reflection of that. In this
entry, he is listed for the first time as an official court-appointed interpreter for French and
English.

In addition to translation-related positions, he is now an officer of the “Imperial
French Order of the Honorary Legion and of the Papal Gregor Order”, and still holds his
position as board member of the life and pension insurance company.
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TN 1867 entries for Josef and Georg (Lehman)

For the 1868 edition of the address book, we find that, in addition to being an
interpreter, an officer, and board member, Josef is also listed as an official representative of
Widows and Orphans, administrator of the General Insurance Company, and an attorney-in-
fact for his brother’s factory in Gumpoldskirchen.

In 1870, the entry is almost identical to 1868 with the exception of him now being a
member of the Board of Directors of the Wagons and Tramway Manufacturing Company.

ielel Wy & I Fopt- W By Wi
Feetld PO aMeridaebolemenidy M trame . ARl
Bpvode, CHisier [ 1 framg £ b @hremicgien
u b initl wypeger © Pim W B Pehvas
E N riigrrmnge Anialt Aater®, Pern
o B Saggond walk Ivamipan Bangedeindait
Err B 1rammaw Weiclidat, Wbeini
slgrm Erriergange - W, ol Bliiwen: uni
Btadirm - ®erh Pr: B F W PR
Blrdy wap Binmarrnirirgguiig on tHpmpelde
Yigdirn, Singerir. 13, hlae. Wuwmoeg, i

1870 entry for Josef (Lehman)

So towards the end of the decade, in addition to translation, Winiwarter also held
management positions in various companies, and as an upstanding citizen of Vienna, was
even involved in charity work.

Lehman’s Address Book has been a vital source of information helping to put together
the pieces of Winiwarter’s life during the time of translating the ABGB, and comparing the
annual issues of the address book shows how he had redirected the focus of his career during
the decade of the 1860s from being a business partner to his brother Georg to becoming a
respected legal translator, a court-appointed interpreter for French and English, and a
prominent Viennese lawyer representing companies and charity organizations. See Appendix
8 for the original listings and advertisements in Lehman’s Address Book.

Winiwarter’s relationship with Alexander Bach

Another familial influence on Winiwarter was the famous Austrian politician,
Alexander Bach, who became Minister of Justice, and then from 1849 to 1859, Minister of

the Interior. As mentioned above, Josef’s wife, Helene Winiwarter, née Bach, was Alexander
Bach’s sister.
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Bach practically dictated policy in Austria and Hungary from 1852 to 1859 after the
death of Prime Minister Prince Felix of Schwarzenberg and was responsible for centralizing
administrative authority in the Austrian Empire. This was commonly referred to as neo-
absolutism or Bach’s absolutism.

We know that Bach and Winiwarter were in regular contact with each other
throughout the 1840s, 1850s, and 1860s due to his marriage with Helene Bach in 1847 and
also their involvement in the Juridical-Political Reading Club, among other things. We also
have evidence that Bach and Winiwarter were not only brothers-in-law, but close
acquaintances who exchanged letters on occasion.

In one letter dated 27 June 18658, Josef Winiwarter briefly discusses his translation

with his brother-in-law:

Translation:
27 June 1865

Esteemed Brother-in-Law!

I have taken the liberty to dedicate to
you this small piece of work, which is
attached. It has just been published. It
was initially a practical interest of mine
that motivated me to do this translation.
The experiment showed me that there
are no insurmountable obstacles in the
end that would oppose such work. This
gave me the courage to undertake a
similar greater translation, which will

ax = also be published & which I will submit
~ =2
ARt st .
T = 2 shortly. Your proven generosity ensures
fj e oy my F 4 . .
: - S Z that my translation will always be
BT 'K":” e = \‘j BRI s ey welcome. I, therefore, close this letter
Cem L e ,‘/’- ’; = "‘/1 !\/‘*{1‘_/’; . c.—,_?g:/‘ ;
. = Cn ey e with a request to accept my assurance of
LA i, oy gt e . . .
e = = e ‘q/b > s ’
—;2, Z P A = 3 = unchanged esteem, with which I remain
% 4;:;-./1‘/1/1:./-711, C'ﬂy)‘hvy‘-'c e
- B s
/,%/-4 LZ AW Z A
7 ¢ (& 7
Yours
- sincerely,

J. Winiwarter

(Translated by myself with the help of colleagues at the University of Vienna)

We can make an educated assumption from all the evidence and the date of the letter
that the “small piece of work” he is talking about is the First Part of his translation, which was

18 Osterreichische Staatsarchiv (Austrian State Archives). Box of correspondence relating to Alexander Bach, 1860s. Erdberg, Vienna
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announced in Osterreichische Buchhindler-Correspondenz on 1 August 1865. The “similar
greater translation” most probably refers to the Second Part and the Third Part of his
translation.

At the time of the letter, Bach was the Ambassador to the Holy See (the Vatican), and
it is clear from the letter that Winiwarter respected him greatly and valued his judgement and
opinions relating to his translation. In fact, he dedicated the translation to him, and we can
infer from the tone of the letter that Winiwarter believed the translation would be more highly
regarded or even legitimized if it were “welcomed” or endorsed by Alexander Bach.

Another important aspect of this letter is that it is one of the few pieces of evidence we
have of Winiwarter’s motivation for doing the translation. Unfortunately, he did not say much
or elaborate on why he did the translation, but at least he clearly stated that, in the beginning,
it was a practical interest of his that motivated him and that it was an experiment that ended
up being successful. Whether the translation was an “experiment” or whether he was just
being modest in front of his “esteemed brother-in-law” is difficult to say.

As for what Winiwarter meant by “practical interest”, we can assume in Winiwarter’s
case that it indeed was practical, considering that he was a lawyer and court-appointed
interpreter for English, that he worked for the British Embassy, and that he was involved in
several business ventures in England. In any case, we can infer from the evidence that
Winiwarter’s “practical interest” was by far his dominant motivation for translating the
ABGB into English.

A London review of Winiwarter’s translation

During the same year the letter was written and around the time Winiwarter had

published the First Part of his translation, a two-page review of the translation came out in

London in The Law Magazine and Law Review: or, quarterly journal of jurisprudence’’.

LAW MAGAZINE
LAW REVIEW;

Guarterly Jowynal of Jwjisprudence.

NOVEMBER, 1865, TO FEBRUARY, 1886.

VOLUME XX.

LONDON :
BUTTERWORTHS, i, FLEET STREET,
Fais Rblisgers Lo e uers's Banl Emelient Wijsig.
EDINBURGE & BRADFUTE.

1 The Law Magazine and Law Review: or, quarterly journal of jurisprudence. v.20 1865/66. pp. 346-347. London: Butterworths, 1856—
1871
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This review is the first real evidence we have that Winiwarter’s translation was also
printed in London at approximately the same time as Lechner’s edition. The bibliographical
entry for Winiwarter’s translation at the beginning of the review clearly states that the
translation was published in London by “N. Triibner & Co.” (see Appendix 9 for the entire
review as originally printed).

As for the review itself, the anonymous author provides a sober critique of
Winiwarter’s efforts to translate Austrian law for English-speaking practitioners, taking into
account the lack of similarity between continental and common-law terminology. Though not
offering unrestrained praise for Winiwarter’s work, the author does clearly acknowledge the
importance of the translation despite its imperfections.

The task which the author of such work has before him is the more arduous, as every
system of law has its own technology, and the transfer of such terms in another
language, without any explanations, always remains imperfect. Dr. Von Winiwarter,
the learned author and well-known advocate in Vienna, has certainly felt this difficulty,
considering that there is so little analogy between English and German Law terms, and
we do not think that the value of the translation would have been diminished if the same
had been a little less literal.

(The Law Magazine and Law Review, Vol. 20, 1865/66: 346)

There are a number of reasons why this review is important to our understanding of
Winiwarter, and the review itself provides evidence of the impact his text has had and will
have on the English-speaking world in years to come. It is clear from the review that the
published translation will be used by English lawyers to understand continental civil law.
Thanks to the review, not only is there a likelihood of them reading the text, but they will
undoubtedly start using the terms offered by Winiwarter when working on cases dealing with
civil law and Europe in general. The author of the review was well-aware of this, and by
publishing the review, also indirectly promoted and legitimized the use of the translation.

...we receive with pleasure a valuable work which opens a complete system of law to the
large community of English lawyers all over the world, who are deeply interested in the
question of codifying laws, and will avail themselves of any opportunity to test the system
of codification.

(The Law Magazine and Law Review, Vol. 20, 1865/66: 346)

The real importance of Josef Winiwarter and his translation, which in Winiwarter’s
words was initially just a “practical interest”, may not be immediately evident in the
framework of the more distance attempts to translate civil legislation into English, including
the Czech Civil Code. However, in light of all the artefacts and evidence presented above,
which put together and contextualize the bits and pieces of Winiwarter’s life, we have
undoubtedly created a clear and insightful picture of one man who had a significant and
lasting impact on the English translations of civil legislation in central Europe and elsewhere.
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As we will see in later chapters, his influence on English translations of civil law, and
in particular, English formulations, phrasing, and terminology in translations of the ABGB,
extended well into the twentieth century. The fact that no other English translation of the
ABGB had been seriously attempted until 1972 (see Baeck in Chapter 4) strengthens even
further the authority that Winiwarter’s translation held for at least another 100 years.

Ku K Hor-ATELIER ﬁg R KrRZIWANEK

Only known surviving photo of Josef Maximilian (circa 1899) Photo of his wife, Helene, taken around the same time

Compliments of the Winiwarter family (Wilfried and Verena Winiwarter and Susanne Békman)
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In memoriam
Josef Winiwarter and his wife, Helene

Gravestone of Josef Maximilian Winiwarter and his wife, Helene — Wiener Zentralfriedhof (Vienna Central Cemetery)

Compliments of the Winiwarter family

Structure and organization of Winiwarter’s translation of the ABGB

The original integrated version of Winiwarter’s translation (i.e. all parts combined into
one volume) is 323 pages. It is divided into preface, contents, the Imperial Patent, and the
legislative text.

The preface

The preface to Winiwarter’s translation (see Appendix 14 for the original printed
version) was only discovered after locating the original editions of the text at the Austrian
National Library (i.e. the edition with only the First Part (1865) and the integrated edition
with all of the parts). Oddly enough, none of the later editions contain the preface. It is not
clear why the preface was removed after the first publication, but we do have an indication
from the preface that Winiwarter or the publisher might have considered the preface to be
outdated and not useful to readers after the first printing, seeing as though the translation, in
Winiwarter’s own words, “does not require ... any justification”.

The translation of a civil code, which has already been in operation for more than fifty
years, and which during this long period has sufficiently proved its great superiority,
does not require in my humble opinion any justification. Moreover the intercourse with
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foreign countries, which is daily increasing, perhaps now makes the publication of a
work of this description appear useful, although no one may have previously considered
such a translation necessary. ...

(Preface to Winiwarter’s translation, page 1, January 1865)

As in Winiwarter’s letter to Alexander Bach on 27 June 1865, Winiwarter seems to
also stress in his preface to the translation the “practical interest” of making such a translation.
As opposed to the letter, though, he provides more of an explanation here. In fact, Winiwarter
states that he sees no reason why he should even justify translating the code into English
considering the code’s “superiority”. He also indicates that the translation could be useful due
to the recent increase in foreign interaction and commerce (“intercourse”) — both very
justifiable and practical reasons for producing the translation of the code.

So thanks to the addition of the preface, we now have another source for making a
reliable hypothesis of why Winiwarter translated the code into English.

We have gradually accumulated knowledge of the reasons for Winiwarter translating

the ABGB based on the following facts and resources:

a. He worked for the British Embassy as a legal advisor.

b. He collaborated with his brother Georg in promoting their iron and tinware business in
England

c. He received a British patent relating to locks on firearms and cannons and lived in
London for a period of time
Winiwarter’s letter to Alexander Bach

e. Winiwarter’s preface to the original version of his translation

All of these sources point to Winiwarter’s personal and practical reasons, which are to
promote his brother’s business, to support his legal work at the embassy, and to satisfy the
practical and legal needs of non-German-speaking lawyers and businessmen when interacting
with Austrians and continental Europeans in general. Though we have no proof, Winiwarter
might have even benefited monetarily from the translation in the form of royalties or sales, or
the translation could have opened up new doors for other translations and/or legal work — not
to mention the prestige of authoring such an important work in general.

The Imperial Patent of Introduction

The Imperial Patent of Introduction is in essence an official decree of the Emperor
Francis I (in German, Franz) introducing and placing into effect the new civil code (ABGB).
It explains who the new code pertains to, which current laws are still valid, and which laws
are to be repealed as a result of the new ABGB coming into force.

The importance of the Patent stems from the authority of the emperor as the head of
state and imperial ruler of the provinces and kingdoms of the Austrian Empire. Without the
emperor’s endorsement in the Patent, the civil code could not have been made valid and
enforceable.
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QSS&: Branzder Crite,
von Gottes Gnaden Kaifer

von Oefterreidh; Konig zu Un-

We Francis the First by the Grace of God Qarn unb mbbmeﬂi eribet&o“
Emperor of Austria; king of Hungary and Bohemia; ju Oefterreid , 2c. 2c.

Archduke of Austria ete. ete.

From the considerstion, that the civil laws, in order to give .

the citizens full tranquillity as to the safe enjoyment of their

privats rights, must not only be composed sccording to the ge-

neral principlas of justics, but alse sccording to the peculiar

circumstances of the inhabitants; be made known in & language

intelligible to them, and kept ia continual remembraace hy &

proper collection — We, sinca We entered upon the Government,

bave uncessingly cared, that the drawing up of & complete,

bomely civil Cods, already concluded snd undsriaken by Our

Ancestars, should be fully accomplished, Q[u@ ber Betradbtung, daf die biir-
The project, which was brought about during Our Govern- dtung, daf

ment by Our Court-Commission in legislative afiirs, as well .

4a formeely the project of the Code in regard to erimes nd aerlichen Gefepe, umben Biirgern volle

heavy transgreasions of the police-laws, was icated to the

commissions expressly appointed in the differsnt provinces to 5 .

give thelr opinion, but in the mesutims put in foros i Galiia Berubigung uber ben gefiderten Ge-
After baving taken advantage in this way of the opinions of

persons versed in the matter, aud the experience obtained in the 7

application, 1o rectify this important branch of the legislation, W nuff iprer Privat-Redyte ju verfdaffen,

bave now determined to publish this genoral civil Code for all ) .

Our German hereditary provinces, and command, that the same nicht nur nadh den aligemeinen Srund-

shall come into operation from the lst. January 1812.
1

fagen der Gerecdhtigkeit, fondbern aud

First page of Winiwarter’s 1866 English translation First page of the original German Imperial Patent
of the Imperial Patent of Introduction of Introduction (1 June 1811)

One of the later translations of the ABGB into English discussed in Chapter 4 included
the Patent and one did not. Baeck (1972) chose to include a slightly shortened version, leaving
out the initial salutation of Francis I and his various imperial titles, the closing paragraph
stating the place, time, and date of the decree, and the undersigned parties (the emperor and
his high officers). The Eschigs (2013) in their translation of the ABGB decided not to include
the Imperial Patent at all “due to the lack of practical relevance”.

The legislative text
The text of the civil code itself is divided into an introduction and three parts (First
Part, Second Part, and Third Part). The First Part and the Third Part are divided into chapters

and articles. The Second Part is divided into subdivisions (First Subdivision and Second
Subdivision), chapters, and articles.
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e mumity of goods. §. 1175 to 1216 . . . . . . . . . . 254
Chapter the twemty-elghth. Of marrisge-srticles. §. 1217 to 1266. 263
staments {n pacticolar §. 532 10 603 . . o . . . 120 Chapter the twe th. Of contracts depending on chance.
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Chapter the thirteenth. Of the legal suceession. @ 727 10 761, 156

Chapter (be fourteenth, OF the legitimate portion (portio legitima)
and of the deductions to o made from the legitimate portion,
or from the hereditary share. §. 762 ta 796

Chapter the ffteenth. Of the ng possession of the ink
§ 797 to 524

Chapter the sixicenth. OF joint property and mhL-r rrl] nbhls in
common. §. 520 to 558 . . o

Third Part
of the civil Code.
Of the dispositions, which are common to the rights of
persone and to the rights to things.

Chapter the first. Of the confirmation of rights and obligations.
§. 1342 to 1374
Chapter the seesnd. Of the alteration of the rights and obligat
§ 1T 1410, L. L

Second Part. Chapter ihe third. Of the sonullstion of rights and obligations.
o 3 . § 1411 o 1450 . . . . 304

Second Subdivision of the laws concerning the rights to things. Chapter the feurth, OF the preseription and usucaption. 5 e
L 1 313
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Chapter the sevemteenth. Of coutracts in general. §. 859 to 937. 186
Of donations. §. 938 to 956 .. 203
Of the contract of eustody. §. 957 to 970. 207
. Of the coutract for lending. §. 971 to 952. 211
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Chapter the twenty-second. OFf the authorizstion and other mo-
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Chapter the twenty-third. Contracts of exchange. §. 1015 to 1052, 227
Chapter the u.nz,-mnh Of contracts for ul\lug 8. 1053
to 1089 . . . .. .

Second and third pages of the contents of Winiwarter’s translation (1866)

The Introduction is subtitled “Of the civil laws in general.” and is divided into 14
articles. It consists of general provisions that explain what civil law is, who it pertains to, its
manner of interpretation, and its general jurisdiction. See Chapter 4 for a more in-depth look
at the Introduction.

The First Part, with the subtitle “Of the rights of persons.”, is divided into four
chapters and subdivided into Articles 15 to 284 (see above) and deals specifically with
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personal qualifications, marriage, relations between parents and children, and matters of
guardianship.

The Second Part is subtitled “The law determining the rights to things.” and has two
subdivisions:

a. First subdivision of the laws concerning the rights to things.
Of real rights.
This deals with possession, property, and inheritance (see Chapter 4 for a more in-
depth look at the articles on the right of inheritance)

b. Second subdivision of the laws concerning the rights to things.
Of the personal rights to things.
This takes up the various types of contracts (see Chapter 4 for a more in-depth look at
the articles on contracts of exchange)

This part is further divided into 30 chapters and subdivided into Articles 285 to 1341.

The Third Part, with the subtitle “Of the dispositions, which are common to the rights
of persons and to the rights of things.”, is divided into four chapters and subdivided into
Articles 1342 to 1502 and deals specifically with rights and obligations and prescription and
usucaption.

Chapter the fourth,
Of the prescription and usucaption.

§. 14651
The preseription is the loss of a right, which has not been
exercised during the time fixed by the law.
§. 1452
If the prescriptive right devolves at the same time nupon
another person on the ground of his legal possassi called
n right gained by usucaption, and the mode of meq , usu-
caption.
§. 1453,

Every one, who is otherwise able to acquire, can also ac-
quire property or other rights by usucaption.

ators

y
who are absent without any fault on their part.

§. 1456.

Whatever can be acquired, can also be mcquired by usucap-
tion. But things, which one cannot possess on the ground of

Sample text in the fourth chapter on prescription and usucaption

Logically, Winiwarter opted to use the traditional European symbol for section or
article (§) throughout his translation, which was also used in the original German version of
1811. In fact, the general structure and paragraphing of Winiwarter’s text is very similar to the
original German, even though Winiwarter chose to omit the subtitles that were attributed to
some of the articles in the original German version.
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€inleitung.
Bon den birgerliden Gefegen uber-

Introduction.

Of the civil laws in general

baupt. s 1
The complex of the laws, by which the private rights and
§ 1. obligations of the inhabitants of the State towards one another
are determined, constitutes the Civil Right (Law) in it.
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. § 3.
ben, madt das birgerlide Redyt in dems The operation of a law and the juridical consequences arising
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© apter.
nehmen gleidh nach der Kundmadung ib-
I Ipeit. x
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Comparison of structure in the original German version (1811) and Winiwarter’s translation (1866)

The authors of the two main retranslations of the ABGB (i.e. Baeck 1972 and Eschig
2013 — see Chapter 4) opted for different formats, as shown below:

Finbeitung. Introdustion.
GENERAL CIVIL CODE Non den blrgerlichen Gesetren Aot civil law In gemeral
ntroduction b rhanp
egrT des burgerlichen Rechtes, Definition of civil law.
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Comparison of the format of Baeck on the left (1972) and Eschig on the right (2013)

Baeck, grounded in US conventions and with the goal of modernizing the text, chose
to use the word “article” instead of the section symbol. The Eschigs, on the other hand, opted
to preserve the original central European section symbol (§).

Another evident and highly practical feature of the Eschig translation which the other
translations lack is that it is dual language (German-English). Each page is divided into two
columns with German on one side and English on the other (see above).
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As opposed to Winiwarter, both Baeck and Eschig decided to include the subtitles for
the articles, similarly to the original organization of the German text. The original German
version places the subtitles in the right margins, whereas Baeck and Eschig place the subtitles
in the main text preceding the articles (see previous page). We can only speculate as to why
Winiwarter omitted the subtitles. They were obviously included in the original 1811 German
version and in the version Winiwarter used for his translation in 1866.

In any case, despite the missing subtitles, it is clear that Winiwarter chose to mirror the
structure of the original German version as much as possible. And understandably, such an
important document as the laws of an empire must be altered as little as possible, even when
being translated into another language.

Latin as a bridge between German and common-law terminology

Winiwarter was perhaps one of the first English legal translators to overtly
recommend the use of Latin legal terms for explaining complicated German civil-law terms
that need to be translated into English. It was a very convenient solution to an otherwise
insurmountable translational obstacle.

He clearly explains his use of Latin in the preface to the translation:

There are words, which are so peculiar to the German language, and the conceptions to be found
only in the institutions of Austria, that a corresponding word cannot exist in the English language.
In such cases I have endeavoured to express the meaning of the original as nearly, as possible in
choosing an analogous english word, and I have added at the same time in brackets the latin
translation of the words mentioned, which is taken from the official latin translation of the Austrian
civil Code published at the Imperial State printing-office. I hope that my professional colleagues
will conceive from the latin quotations, what is not sufficiently clear in my English translation.

(Winiwarter 1865/66, Preface)

He copiously employs Latin terms throughout this translation in the Imperial Patent of
Introduction and the actual legislative text. Here are a few examples:

From the Imperial Patent of Introduction (page 2):

already acquired according to the former laws; these acts may
consist in bilateral contracts (negotia juridica), or in such decla-
rations of a will, which can be altered voluntarily by the per-
son, who made the declaration, and can be regulated according
to the prescriptions contained in the present code.

Therefore a usucapio (usucapio) or prescription (praescrip-
tio), which commenced even before this code came into force,

From Article 70 (page 17):

diment to the marringe should give notice of the same, The no-
tice must be given directly, or by means of the guardian of souls
(curatar animarum), who has published the banns, to the guardian
of souls, who is competent to celebrate the marriage.
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From Article 1123 (page 243):

When an unimportant fee is paid by the possessor only in
acknowledgement of the right to the estate; the estate is called
copyhold (praedium emphyteuticum) ‘and the contract concluded
in regard to it a copyhold-contract (contractus emphyteuseos).

Although Winiwarter presented a unique and effective system for explaining typical
German and continental European terms, Latin was not, and has never been, a stranger to the
legal language systems of Europe or the Americas, including common law.

As Pozzo (2019) points out, “The collection of legal sources promulgated by Emperor
Justinian I (527-565) in Latin played a profound influence on Western legal culture.” (Pozzo
2019: 66). This influence was strong in nineteenth-century central Europe as well and
continues in some western cultures to this day, e.g. terminology in the legal languages of
common-law countries and practically all Latin-based romance cultures.

Other paratextual data in the copies of Winiwarter’s translation

All of the versions and copies of Winiwarter’s translations that I have come into
contact with were printed by the same person, Charles Winternitz:

Printed by Charles Winternitz & C. Vienna.

Imprint in all of the versions of Winiwarter’s translation (1865/1866)

In addition, we have evidence of the individual binders for the original editions of the
translation owned by the Austrian National Library. The 1865 version containing only the
First Part was bound by F. W. Papke in Vienna.

ST E N,
¥ Haupislmsse 27

This Viennese company, specializing in leather, dry goods, and bookbinding, was
known for the quality of its goods, and F. W. Papke was awarded several times for his

products at world fairs and exhibitions in Europe.

The integrated version of the translation published in 1866 was bound by a different
company, Franz Hollnsteiner.
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Hollnsteiner had the distinction of an imperial court book binder in Vienna, so this
inevitably added a certain level of prestige to the printed version of Winiwarter’s translation.

The Austrian National Library’s copy even provides a glimpse of the ornate leather
binding and inside cover of the translation:

Unfortunately, the digital versions of the Harvard Library copy and the University of
Michigan copy do not indicate where the copies were originally bound. We can assume,
though, that these copies were rebound at one point and time in the United States. The
University of Michigan copy was at least repaired or rebound in 1962.

THE UNIV. ¢ @ Midl
BINDELY |

JN20 1982

Perhaps the most unusual paratextual data that we find in the copies of Winiwarter’s
translation are the corrections and editing made by hand to the original integrated Austrian
National Library copy (1866). Why the corrections were made after the book was printed is
not entirely clear. Although we do not have any direct evidence of who might have carried
this out, we can make an educated guess.

Consultation with the Austrian National Library (Osterreichische Nationalbibliothek)
has revealed that most, if not all, of the marks were made in pencil. The research department
has also indicated that these marks were probably made by a reader, but this is only an
assumption by one of the librarians. The marks do not appear to be contemporary but were
most likely made sometime shortly after the Austrian National Library acquired the volume.
As the researcher at the library pointed out, the Austrian National Library, as a legal deposit
library, must have copies of all books published in Austria, so the copies owned by the library
were acquired in 1866 or soon after.

We can only speculate as to who made these marks in the book — a librarian, the
publisher of the book, or just a random reader? One very remote possibility is that Winiwarter
made the corrections himself, knowing that the copy would be kept by such a prestigious
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institution as the National Library. Another possibility is that the publisher, perhaps even
Lechner, carried out the deed. However, since these corrections were never incorporated into
future printings, the most probable explanation is that a staff member of the library or a reader
made the corrections.

When dealing with these marks, another question naturally comes to mind: if there are
so many mistakes in the text, why weren’t corrections initially made before printing the text?
And if this was not done, then why weren’t later printings corrected? Perhaps the publisher or
Winiwarter himself did not notice the errors. Given Winiwarter’s credentials as a translator,
interpreter, and legal consultant, I rather doubt that. Maybe it would have been too expensive
and time-consuming to incorporate corrections after the book had already been published and
printed. In any case, we can say with almost certainty that no official corrections were ever
made to the translation.

Whether official or not, the handmade editing of the Austrian library copy of
Winiwarter’s translation still makes for an interesting artefact. Moreover, if the corrections
were just made by a reader in pencil, then why didn’t the library remove them? My intuition
tells me that the story behind these corrections is not that simple, but unless a forensic
analysis is carried out on the markings, my curiosity will unfortunately have to take a back
seat.

The marks consist of correcting typographical errors and spelling mistakes, marking
what the corrector/reader considered to be stylistic and terminological errors, and simply
underlining and highlighting terms and phrases in the text.

Here are a few examples:

Austrian National Library copies
From the original “First Part” version (1865) From the original integrated version (1866)
§. 6.

Np’uther construction can be attributed to a law in the ap-
plication, than that, which is apparent from the peculiar meaning
of the words in their connection, and from the clear intention of
the legislator.

This is an example of a straight-forward typographical error — “Ne” instead of “No”.

§. 6.

Ne other construction can be attributed to a law in the ap-
plication, than that, which is apparent from the peculiar meaning
of the words in their connection, and from the clear intention of
the legislator.

§. 86, §. 56.

Under urgent circumstances the publication of the banns
can be entirely dispensed with by the government of the province,
or the district-authorities, and when the certified, near approach of
death does mnot permit of any delay, even by the person in
authority in the place; still the persons intending to marry must
declare upon oath, that they know of no existing impediment
to their marriage.

Under urgent circumstances the publication of the banns
can be entirely dispensed with by the government of the province,
or the district-authorities, and when the certificd, near approach of
death does not permit of amy delay, even by the person in
authority in the iﬁn:;, still the persons intending to marry must
declare upon oath, that they know of no existing impediment
to their marriage.

Here the corrector indicates a stylistic error by underlining the phrase, most likely indicating

that the correct grammar is “permit and not “permit of”.

3. when he has been severely wounded in war; or when he
was on board a ship at the time it was shipwrecked, or
otherwise in imminent danger of his life, and when he has
been missing for three years from that time.

3. when he has been severely wounded in war; or when he
was on board ‘a’ ship at the time it was shipwrecked, or
otherwise in imminent danger of his life, and when he has
been missing for three years from that time.

In this case, the corrector inserted “of”, though Winiwarter’s version without “of” is correct.



Here is an example of how the reader/corrector was just highlighting or accentuating terms.
g 1101,

For the sccurity of the house-or farm-rent |the lessce LE a

lodging has ‘the right of J»kjdgg_lou the furniture and movable
things plncedTli—flié lodging and belonging to the tenant or sub-
tenant, or entrusted to them by a third person (§ 367), which
are still found in it at the time of the complaint. The subtenant
is answerable in proportion to his rent; but without being able
to object to a payment made beforchand to the principal tenant.

In some instances, not all of the typographical errors were discovered by the “proofreader”:

§. 91
The husband is the hend of the family. In this quality he
has especially the right to manage the houschold; but he is
also bound to procure a respectable maintenance to the wife,
according to his means, and to represent her in all occurrencies.

§ 91

The husband is the hend of the family. In this quality he
has. especially the right to manage the household; but he is
also bound to procure a respectable maintenance to the wife,
according to his means, and to represent her in all occurrencies.

Notice “hend” instead of “head.

§. H3G.

The right of inheritance only takes place after the death ot
the testator. If a presumptive heir dies before the testator, he
was not able to transfer the right of inheritance, which he had not
yet obtained, to his heirs.

Notice “after the death ot ...” which should be “after the death of”

As we see from the copies of the Harvard Law Library and the University of
Michigan, the corrections made to the text in the Austrian National Library copy were never
incorporated into any of the copies or prints acquired in the United States, strengthening the
argument that the corrector was not the publisher or an official editor, but perhaps just a
critical reader.

Original Austrian National Library copy

§. 357.

If the right to the substance of a thing is united in one and
the same person with the right to the produce, the right of pro-
perty is complete and undivided. But if one person has only a
right to the substance of a thing; the other on the contrary in
addition to a right to the substance the exclusive right to the
produce of it, the right of property is then divided and incom-
plete for both parties. The former is called lord paramount; the

University of Michigan copy
§. 357.

If the right to the substance of a thing is united in one and
the same person with the right to the produce, the right of pro-
perty is complete and undivided. But if one person has only a
right to the substance of a thing; the other on the contrary in
addition to a right to the substance the exclusive right to the
produce of it, the right of property is then divided and incom-
plete for both parties. The former is called lord paramount; the

. u"hmuy proprietor (dominus. utili). latter usifructuary proprietor (dominus utilis).

Original Austrian National Library copy Harvard Law Library copy

§ 50T,
If among several instituted heirs a definite shave (£ i. a third
part, a sixth part), has been alotted to some of them, but to

others nothing definite; the latter receive the remaining part of
Thie succession in equal shares.

§. 657,

If among several instituted heirs a definite share (f. i. a third
part, a sixth part), has been alotted to some of them, but to
others nothing definite; the latter receive the remaining part of
he succession in equal shares.

As mentioned above, the most likely scenarios are either the person making the
corrections had no authority and was just doing it for their own sake or for use by the Austrian
National Library or it was just a reader who was making corrections in the book without the
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library’s knowledge. In any case, the identity of the corrector shall remain a mystery ... at
least for the time being.

As will be shown in upcoming chapters, Winiwarter’s terminology and legal
formulations were employed, directly or indirectly, by a number of legal translators in Europe
and North America. Undoubtedly, Winiwarter himself borrowed terms and concepts from the
texts of his contemporaries in England and elsewhere in Europe. But it was he, first and
foremost, who established in the 1860s a firm standard of civil-law terminology and concepts
for future English translations of civil legislation in central Europe and in English-speaking
countries for the next century.
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4

References to Winiwarter’s Translation and
Influence on Other English Translations of the ABGB

The story of Winiwarter’s translation of the ABGB does not end in Austria. As
mentioned in Chapter 3, another edition of the translation was printed in London at about the
same time as the Vienna publication. In fact, we have documentary evidence of publication of
the First Part of the text in London by N. Triibner & Co. from the bibliographical entry of the
review written about Winiwarter’s translation in The Law Magazine and Law Review: or,
quarterly journal of jurisprudence (see Appendix 9).

General Civil Code for all the German hereditary provinces of the Austrian monarchy ; translated by
Joseph M. Chevalier de Winiwarter, LL.D., and legal adviser to Her Britannic Majesty’s Embassy, at
Vienna. First part. Vienna : Rudolph Lechner, 1865. London : N. Triibner & Co.

(The Law Magazine and Law Review, Vol. 20, 1865/66: 346)

As can be seen from the above entry, the London version was most likely just a
printing of the Vienna edition, since Lechner is mentioned first. Unfortunately, besides the
fact that Paul Baeck (see below) mentions the London publication in the preface to his book,
this is the only concrete evidence that the book was actually printed in London. Not even the
British Library or other legal deposit libraries in the UK have a record of Winiwarter’s
translation being published by Triibner, which reinforces my assumption that the book was
printed in London by Triibner but under licence from Rudolf Lechner.

We can only speculate as to why Nicholas Triibner, a prominent bookseller and
linguist, printed the translation in London. One possibility is that he knew Winiwarter
personally. They were of the same age, were both native speakers of German, and both lived
in London in the 1850s. Rudolf Lechner could have also known Triibner as a fellow German-
speaking publisher and bookseller and could have arranged to have Winiwarter’s translation
printed in London. These are the two most likely scenarios. Whatever the case may be,
printing the translation in London would have given non-German-speaking English lawyers
direct access to European civil law and terminology that were not readily available at that
time.

In addition to the original publication in Vienna and the edition in London, other
copies and prints of Winiwarter’s translation were circulated in later years and acquired by
many libraries around the world.?° Most of the copies that I have come across had already

2 Besides the original Vienna and London versions divided into two volume (the First Part and the Second and Third Parts) and the
integrated version with all three parts, there is no firm evidence that any other reprints or new editions of the translation were actually made.
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incorporated the three parts of the ABGB into one monograph instead of separating them into
two volumes as originally printed in 1865/1866! in Vienna and in London?2. As mentioned in
Chapter 3, one such copy was received by the Harvard Law School on 8 June 1908. Many of
the libraries throughout the United States acquired reproductions of this Harvard copy,
including Indiana University Bloomington, the University of Chicago, The George
Washington University in Washington D.C., and Columbia University in New York.

Another similar copy ended up at the law school library of the University of Michigan.
This particular copy was originally owned by Bibliothek des K. K. Justiz-Ministeriums
(Library of the Imperial Ministry of Justice in Austria).
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The Hathi Trust Digital Library in Ann Arbor, Michigan digitally reproduced this
copy, giving libraries and individuals all over the world access to Winiwarter’s translation.
Many other copies and reproductions of Winiwarter’s translation inevitably ended up at
libraries and law schools all over Europe, the Americas, and elsewhere, including copies at
the Library of Congress and the British Library (see Appendix 11 for the various title pages to
Winiwarter’s translation).

The on-line library catalogue WorldCat® has 66 records of libraries from around the
world that have a physical copy of Winiwarter’s 1866 translation, 55 of these in the United
States. Other exemplars may be found, for example, in Canada, the UK, Australia, Germany,
Israel, the UAE, and Malaysia. Although the WorldCat records are by no means exhaustive, it
does give us some indication of the extent that Winiwarter’s translation had spread to other
parts of the world after its first publication in 1866 thanks to the acquisitions of libraries and
law schools interested in foreign comparative law.

The copyright to Winiwarter’s translation is currently not owned by any person or
publishing house, and due to the age of the work, it is in the public domain. Therefore, any
company could theoretically reproduce the translation on paper or electronically. Considering
the recent trends in virtual publishing houses and self-publishing, this is exactly what has
happened. One interesting example is Ulan Press, which typically reprints object-oriented
programming materials and then releases them through Amazon. Winiwarter’s title was
released in paperback on Amazon through this company on 23 September 2012. Another
paperback version of the translation was released on 12 September 2013 on Amazon by
TheClassics.us, which is a company that sells PDFs and paperbacks in the form of a book

2! Only the original 1865/66 edition was printed in two volumes, i.e. Part One (up to page 65) and then Part Two/Part Three (pages 65 to
323). See the section on Osterreichische Buchhindler-Correspondenz in Chapter 3.

22 We have evidence of only the First Part being printed in London.

Z http://www.worldcat.org/
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club. Nabu Press, an imprint of the historical reprints publisher BiblioLife, also offers the
paperback translation through Amazon (1 October 2013), and Palala Press offers a hardback
copy of Winiwarter’s translation. The company HardPress sells the Kindle version of the
Harvard University copy of the translation for USD 7.95.

We could speculate about the various reasons why these companies offer reprints and
electronic copies of Winiwarter’s translation. One of the strongest reasons is perhaps purely
economic. They want to make money, and the fact that the entire text is available to download
free of charge adds to this appeal. Other than the actual paper and printing equipment for
physical copies, there are very few expenses, and the companies can make money by just
selling the text. Another reason, the ultimate aim of which is also to make money, is the
importance of the translation itself in the context of legal history. The companies
acknowledge that Winiwarter’s text is important, and thus by exploiting the scholarly and
educational aspects of the book, they can also profit from it.

The following are two examples of companies marketing the historical and cultural
importance of Winiwarter’s text in their descriptions of the book.

From the description of Winiwarter’s translation published on Amazon by Ulan Press (23
September 2012):

This book was originally published prior to 1923, and represents a reproduction of an
important historical work, maintaining the same format as the original work. While some
publishers have opted to apply OCR (optical character recognition) technology to the
process, we believe this leads to sub-optimal results (frequent typographical errors,
strange characters and confusing formatting) and does not adequately preserve the
historical character of the original artifact. We believe this work is culturally important
in its original archival form.?*

Excerpt from the description of Winiwarter’s translation published by Palala Press on the web
pages of the online bookstore Book Depository (1 September 2015):

This work has been selected by scholars as being culturally important, and is part of the
knowledge base of civilization as we know it. This work was reproduced from the original
artifact, and remains as true to the original work as possible. Therefore, you will see the
original copyright references, library stamps (as most of these works have been housed
in our most important libraries around the world), and other notations in the work. ...
Scholars believe, and we concur, that this work is important enough to be preserved,
reproduced, and made generally available to the public. We appreciate your support of
the preservation process, and thank you for being an important part of keeping this
knowledge alive and relevant.?

It is clear from the above book descriptions that the publishers are using the “cultural
importance” of the translation as a method of marketing the book. Both of these companies
play on this rather deceptive notion of importance and use it to attract potential buyers. Most
likely, none of the companies paid anything for the work, considering that they have acquired
it free of charge from on-line library resources or even Google. Thus, with the right type of

24 Retrieved from: https://www.amazon.com/General-Civil-Code-Hereditary-
Provinces/dp/BOOAUIKTTI/ref=tmm_pap swatch 0? encoding=UTF8&qid=&sr=

5 Retrieved from: https://www.bookdepository.com/General-Civil-Code-Austria/9781340917425
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marketing, it could become lucrative merchandise for them. I obtained a free pdf copy of the
Harvard Law School Library reproduction of Winiwarter’s translation from Google Book
Search, the University of Michigan copy from the Hathi Trust Digital Library, and
downloaded the original versions (the First Part + the integrated version) from the Austrian
National Library.

Network map:
Influence of Winiwarter’s translation

Josef Winiwarter |
866 translation of ABGE
Other translations of ABGB

Publication of translation in
London by
N. Triibner & Co. 1866

Charles Brickdale
English translation of
provisions in ABGB
1896

Paul L. Baeck
Revision and update of
direct influence Winiwarter's translation

,

e -
© Mfluence
Peter and Erika Eschig
New English translation of

indirect influence ABGB
2013

Charles Brickdale and Winiwarter’s translation

In 1895, Charles Brickdale, a land reformer and assisting barrister at the Land
Registry of the United Kingdom, set off on a journey to Germany and Austria to investigate
the land registry systems of those countries on the instructions of the Land Register and under
the authority of the Treasury (see Kohl, forthcoming).

In Vienna, Brickdale consulted many offices and experts in order to find out how the
registry system functioned in Austria. As Prof. Dr. Gerald Kohl from the Department of Legal
and Constitutional History at the Faculty of Law of the University of Vienna pointed out in a
discussion I had with him concerning Brickdale (Kohl, forthcoming), Josef Maximilian
Winiwarter just happened to be his main contact in Vienna.

122. 1. Vienna.—Dr. von Winiwarter, who is legal adviser to the British Embassy
at Vienna, has a large practice as combined barrister and solicitor—this combination is
the general rule in Austria. I asked him to tell me how the system of registration of
title operated in regard to time, cost, security, and general convenience to the legal
profession and the public.

(Brickdale 1896: 24)

Not only did Brickdale consult Winiwarter on practical issues relating to the registry
system in Austria, but he also turned to Winiwarter for help in understanding and translating
some of the legal provisions dealing with the topic of title registration found in the General
Land Register Law and the ABGB. In fact, we have evidence from Brickdale’s reports (see
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below; Brickdale 1896) that Winiwarter actually gave Brickdale a copy of his English
translation of the ABGB and that Brickdale used Winiwarter’s text, vocabulary, and even
phrasing to help him translate and explain these provisions to his audience in England.

In making this translation I have been greatly helped by Dr. von Winiwarter’s translation (R.
Lechner, Vienna, 1866), a copy of which he kindly presented to me ...

(Brickdale 1896: 115)

These reports are the first documented evidence that we have of anyone actually
making practical use of Winiwarter’s translation after its publication in 1866.

Following Brickdale’s journey to central Europe, he wrote these reports on his
findings related to his investigation of the registry systems, and they were subsequently
published in London in 1896.

LAND REGISTRY

REGISTRATION OF TITLE TO LAND.

GENERAL AND DETAILED

REPORTS

ASSISTANT REGISTRAR OF THE LAND REGISTRY

SYSTEMS OF REGISTRATION OF TITLE

GERMANY AND AUSTRIA-HUNGARY

Wrrseasen 10 Soth Mouses of P

5
=

Title page of Brickdale’s reports

In Appendix III to his reports, Brickdale provides his translations and explanations of
selected provisions from the ABGB based on Winiwarter’s translation, so we are fortunate
enough to have actual proof of how Brickdale used Winiwarter’s text (see Appendix 15 for
the full transcript of the comparison of Winiwarter’s translation to Brickdale’s text).

From the citation above, it is clear that Brickdale did not intend to just copy
Winiwarter’s text but “to treat the text with rather more freedom”, which we can infer to mean
“explain and interpret” the text in a way that perhaps his English audience would better
understand.

As shown below, Brickdale’s text is a combination of translation, copying, rephrasing,
and explanation of the provisions. Nevertheless, when exploring the text, it is difficult to
refute Winiwarter’s influence and presence.

The comparison below of the same clauses from the ABGB in Winiwarter’s
translation and Brickdale’s reports provides examples of the strategies Brickdale uses to
express the meaning of the provisions.
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One of these strategies is simply explaining the provision without actually trying to

translate it.

Winiwarter 1866

Brickdale 1896

§. 446.
The special dispositions, which exist with regard to the
organization of the provincial tables and registers for
landed property, contain the manner and the precautions,
which are to be observed in general for the intabulation
of real rights.

446. [The mode of keeping the landtafeln and public
registers is laid down in special laws.]

§. 632.
A possessor of an entailment can, it is true, renounce his
right for himself, but in no case for the posterity, even, if
it does not exist. If he mortgages the produce of the
entailment, or even the estate itself under entailment; the
mortgage is only good for that part of the produce, which
he is justified in collecting, but not for the estate under
entailment, or for the share of the produce, which
belongs to the successor.

632. [Limited owner can only deal with his own
beneficial interest in the property.]

In these examples, it is clear that Brickdale is avoiding complicated legal wording and
opted to explain the provision in one sentence.

Another strategy by Brickdale was to use Winiwarter’s translations with certain alterations.

Winiwarter 1866

Brickdale 1896

§.431.
For the transfer of the property of immovable things, the
act of acquisition must be entered in the public books
destined for the purpose. This entry is called intabulation.

431. For the transfer of ownership of real property the
conveyance must be entered in the public register for the
purpose. This entry is called registration.

§. 1451.
The prescription is the loss of a right, which has not been
exercised during the time fixed by the law.

1451. Prescription is the loss of a right which has not
been exercised during a period fixed by law for the

purpose.

Winiwarter’s phrasing is discernible in Brickdale’s texts, but Brickdale uses terms that
are more standard in common-law contexts, such as “real property” and “public register”. He
also uses “registration” instead of “intabulation”, which is a term normally used in English for
musical arrangements.

In other clauses, we can observe that Brickdale completely retranslated the provisions

in a clearer fashion.
Winiwarter 1866

Brickdale 1896

§. 441.
As soon as the document concerning the right of property
has been entered in the public book, the new proprietor
enters into the legal possession.

441. The new owner is legally in possession from the
time of the registration of the conveyance.

§. 1500.
The right gained by means of usucaption or prescription
can however not be prejudicial to a person, who trusting
in the public books has purchased a thing or a right,
before the right gained by means of usucaption or
prescription has been entered in the public books.

1500. Provided that a right gained by possession or by
prescription cannot be asserted to the prejudice of a
person who has, in reliance on the public register,
acquired the property before the registration of the
prescriptive or possessory right.
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Here is another example of Brickdale using terms that are less foreign to an English
person’s ears. For example, instead of the obscure Latin-based “usucaption”, he uses
“possession”, which is also of Latin origin, but certainly a more common word in English.

Occasionally, Brickdale copied most of Winiwarter’s text when it was clear and
concise enough for English speakers.

Winiwarter 1866 Brickdale 1896

§.618.
An entailment (family-entailment) is a disposition, by 618. A family entail (familien fideicommiss) is a
virtue of which property is declared as an unalienable disposition by virtue of which property is declared as an
estate for all future members, or at least for several inalienable estate for all future members, or at least for
members of a lineage. several members, of a family line.

§.619.
The entailment is in general either a primogeniture, or a 619. An entail is in general either (1) a “primogenitur,”
majorat (majoratus), or a seniority (senioratus); or (2) a “majorat,” or (3) a “seniorat,” according as the
according as the founder of it has favoured with the founder of it has conferred the succession ; either (1) on
succession, either the first-born of the elder line ; or the the first-born of the elder line ; or (2) on the next of the
next of the family according to the degree, but among family according to degree, but among several equally
several equally near, the elder according to his years ; or | near, the elder according to age ; or (3) on the eldest of
lastly without regard to the line, the eldest of the family. the family without regard to the line.

Although there are some difference in the texts, the overall structure and wording of
Brickdale’s text in the above comparison is the same as Winiwarter’s.

Not only does Brickdale explain and translate the provisions, but in a few cases he
actually provides recommendations. In a note introducing the section on Title by Possession,
Brickdale provides a translation recommendation for contrasting a term shared in common
law and one that is specific to Austrian civil law and influenced by Roman law.

[Nore.—In the following clauses it will be observed that besides prescription, which corresponds
to the Fnglish Statute of Limitations, Austrian law (following Roman law) has also a stronger form
of title by possession, which not merely deprives the particular subsisting owner or owners of his or their
powers of ejectment, but confers an independent title on the occupier. The former of these
(Verjahrung in German, Prwescriptio in Latin) I translate * Prescription ” : the other (Ersitzung in
German, Usucapio in Latin) ¢ Title by Possession.”

Verjihrung = Preescriptio = Prescription
Ersitzung = Usucapio = Title by Possession
(Brickdale 1896: 117)

See Chapter 5 for a more in-depth look at Brickdale’s and other recommendations and
guidelines for translating civil law into English.

We can infer from Brickdale’s reports and his notes and translations that, although he
was appreciative of Winiwarter’s help and Winiwarter’s translation was of great assistance to
him in explaining clauses from the ABGB, he thought the translation itself was overly formal
and difficult to understand in places. Nevertheless, Brickdale did borrow some terms and
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phrases from Winiwarter, and by doing so, helped push Winiwarter’s legacy forward into the
twentieth century.

References to Winiwarter’s translation in the late-nineteenth and early-twentieth
centuries

When considering that Winiwarter’s text was the only English translation of the
ABGB during the nineteenth century and most of the twentieth century, it should be no
surprise that the translation was used practically any time legal practitioners and academics
needed to refer to or cite Austrian civil law. I provide several examples below in order to
demonstrate how Winiwarter’s text was typically used during this period.

The first example is from an article written by Robert C. Fergus in the Yale Law
Journal from 1897 entitled The Influence of the Eighteenth Novel of Justinian. This article
explains the civil-law term “cognation”, which establishes the bond between people united by
blood or family in relation to inheritance and which was introduced to Roman law by
Justinian’s Eighteenth Novel?®. It continues by demonstrating that the Eighteenth Novel has
passed down this notion of “cognation” and has influenced many of the laws developed in
Europe and other civil-law nations, including the ABGB. What better way to demonstrate this
influence in English than to cite the provisions of Winiwarter’s translation dealing with this
topic.

THE INFLUENCE OF THE EIGHTEENTH NOVEL.
OF JUSTINIAN.

The Austrian Civil Code (de Winiwarter) reads: ‘‘Legiti-
mate children may be of the male or female sex’’ (s. 732).

Sec. 738: ‘*The inheritance is then divided in two equal parts.
The one half belongs to the parents of the father and the other
to the parents of the mother.”’

(Fergus 1897a: 30-31)

In the second instalment of the article, Fergus cites Winiwarter again in relation to a
discussion on how the ABGB deals with the notion of “legitimate children”.

26 Justinian’s novels were in essence amendments that were meant to supplement and complete his civil law.
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THE INFLUENCE OF THE EIGHTEENTH NOVEL
OF JUSTINIAN.—IL

The Austrian Civil Code (Winiwarter) declares, ‘‘Sec. 762:
The persons whom the testator is obliged to favor in his last
disposition with a part of the inheritance, are his children; and
in case of there being none, his parents. 765. The law allots
to each child, as his legitimate portion, the half of what he would
have obtained according to the legal succession. 766. Each
legitimate heir in the ascending line, can as his legitimate por-
tion, claim the third part of what he would have obtained accord-
ing to the legal succession. 732. If the testator has legitimate
children of the first degree, the whole inheritance falls to them
(in case of intestacy).””

(Fergus 1897b: 71)

Winiwarter’s translation was obviously available in the United States at that time, i.e.
1897. In fact, from the catalogue record of the Yale University law school library, we
discover that Winiwarter’s translation was apparently acquired in parts, initially the First Part
and then the Second and Third Parts, and the table of contents for the entire work was inserted
before the Second Part. This is the only evidence we have of an early, “non-integrated”
version of Winiwarter’s translation being owned by a library other than the Austrian National
Library, and this presumably predated the integrated versions acquired by both the University
of Michigan and the Harvard Law School (1908).

Another interesting example of an academic using Winiwarter’s translation is an
article written by Emanuel Tilsch, a prominent Czech professor of Austrian private law at the
Law Faculty of Charles University in Prague and later dean of the faculty. In his article in
English on Austrian Divorce Law from 1911%7, he mentions Winiwarter and cites one of the

provisions in his translation (§93).

AUSTRIAN DIVORCE LAW.
[Contributed by Proressor E. TiLscH, of Prague.)

As to all three cases, the Code prescribes judicial intervention by s. 93,
which is worded as follows: ‘ The spouses are on no account allowed to
dissolve arbitrarily the marriage union even although they may have agreed
on the subject; they may maintain the invalidity of the marriage, or its
dissolution, or wish to come only to a separation @ mensa and #koro.” ?

? The English translation of Winiwarter (General Civil Code, First Part, Vienna,
1865) has been followed.

(Tilsch 1911: 44)

Thus, it was not only native English speakers in the United States and England who
were relying on Winiwarter’s translation. This is a key example of how non-native English-

" Tilsch, Emanuel (1911). Austrian Divorce Law, in Journal of the Society of Comparative Legislation. Vol. 12, No. 1. p. 44
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speaking professionals in the monarchy were citing the translation for articles they publish in
English-language journals.

Just a few months later in the same journal®®, we find another example of an English
legal practitioner and academic, Henry Anselm de Colyar, citing several provisions in
Winiwarter’s translation dealing with the legal notion of the presumption of death and
survivorship in Austria.

NOTES ON THE PRESUMPTIONS OF DEATH
AND SURVIVORSHIP IN ENGLAND AND
ELSEWHERE.

[Contriduted by H. A. pE CoLvar, Esq, K.C]

Austria,—By the General Civil Code of 1811, which applies to all the
German Hereditary Provinces of the Austrian Monarchy, it is provided™ that
if there should be a doubt as to whether an absent person or a missing

% Art, 247 Code translated by Joseph M. Chevalier de Winiwarter (Vienna, 1866).

person is still living or not, his death is only to be supposed under the
following circumstances :

(1) When a period of eighty years has elapsed since his birth,
and his place of residence has remained unknown for ten
years.

(2) Without regard to the time which has elapsed since his birth, if
his place of residence has remained unknown for fully thirty
years,

(3) When he has been severely wounded in war, or when he was on
board a ship at the time it was shipwrecked, or otherwise in
imminent danger of his life, and when he has been missing for
three years from that time.!

In all these cases the declaration of death can be applied for and granted
under the precautions prescribed by the Code.? The day on which a declara-
tion of death has obtained its validity at law is considered as the legal day
of the death of a person who is absent.® Such declaration, however, does not
exclude the proof that the absent person has died, sooner or later, or that he
is still living, and, if such proof be established, the person who on the
ground of the judicial declaration of death has taken possession of a
property is to be treated like another dona fide possessor.*

The mere lapse of the time fixed by the Code for declaration of death of an
absent spouse does not authorise the other party to consider the marriage as
dissolved, and to proceed to another marriage.® If, however, this absence
is accompanied by such circumstances as leave no reason to doubt that
the absent person is dead, the judicial declaration that the absent person may
be considered dead and the marriage dissolved may be applied for to the
privileged Court of the district in which the deserted spouse resides.®

28 de Colyar, H. A. (1911). Notes on the Presumptions of Death and Survivorship in England and Elsewhere, in Journal of the Society of
Comparative Legislation. Vol. 11, No. 2 (1911), pp. 267-268

51



' Art, 24.

* The tribunal to whom application is made for the judicial declaration of the death of
a person who is absent has first of all to appoint a curator for the absentee, who is then
summoned by an edict, the term of which is fixed for a year, with the addition that the
tribunal, if he does not appear within this time, or if he does not inform the tribunal
in another way of his existence, will proceed to the declaration of his death (Art. 777
of Austrian General Civil Code).

3 Art. 278, 4 Ibid. $ Art. 112,

¢ Ibid.; and see Arts. 113 and 114 as to procedure required to be adopted by the deserted
spouse, before remarriage, indicating the precautions prescribed in such cases.

(de Colyar 1911: 267-268)

In this particular example, the author devotes practically a whole page citing the
provisions of Winiwarter in his article.

So it is clear from just the few excerpts provided above that Winiwarter’s translation
was not just filed away on the back shelf of a library, but was an important reference book for
legal practitioners and academics and cited in many legal and legislative journals in Europe
and abroad during this period.?

Surprisingly, or perhaps understandably, considering the complex task of translating
the ABGB into English, it wasn’t until 1972 that a new English version of the ABGB was
completed and published. Hence, the dominance and influence of Winiwarter’s 1866
translation in the English-speaking world lasted for more than 100 years, and even longer if
we take into account the recent reprints and electronic versions mentioned above. And as we
will see in the next sections of this chapter, Winiwarter’s influence is clearly present, whether
directly or indirectly, in newer English translations and editions of the ABGB.

Baeck’s English version of the ABGB (1972): translation or text revision?

In 1972, more than a century after Winiwarter’s translation was published, Paul L.
Baeck produces a new version of the ABGB in English for the Parker School of Foreign and
Comparative Law at Columbia University in New York City. Paul Baeck was of Austrian
origin and was a member of the Austrian Bar Association prior to immigrating to the United
States and becoming a member of the New York Bar Association®’. He graduated from the
law school of the University of Vienna in 1912 (Dr. [ur.) and has an LLB from the Brooklyn
Law School (1945)3!,

At first glance, Baeck’s text appears to be an independent translation of the ABGB,
and indiscriminating readers would assume that it is. When taking a closer look at the

2 Winiwarter has also been mentioned or his translation cited in more recent history by various academics dealing with legal history, such as
Kranjc, Janez (2012) in Virtues in the Law: the Case of Pietas, p. 105 or Lesser, Daniel (2017) in his Master’s thesis Adjectival Vagueness in
Legal Language: The Case of the Austrian Civil Code, p. 40.

3 Baeck, Paul L. (1958). The Austrian Cartel Law, in The Business Lawyer, Vol. 13, No. 4, July 1958, American Bar Association

3! International Cooperation in Litigation: Europe (1965). Hans Smit (ed.). The Hague, Netherlands: Matinus Nijhoff
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paratextual clues, though, we understand that appearances can sometimes be misleading. The
title page of the book clearly states that the text is a translation from the 1966 German edition,
but with the assistance of Winiwarter’s 1866 translation. What Baeck means by “assistance”
is not completely clear, nor is there any real explanation. However, it will become more
apparent later in this chapter what kind of assistance Baeck actually took from Winiwarter’s
original translation.

Baeck does indicate in the preface to his book that he is qualified to carry out the
translation:
The translator of laws should ... be a person who is not only familiar with the two languages
concerned, but also with the two legal systems in question; this translator, as a former Austrian
lawyer and now a member of the New York Bar, hopes to qualify in this respect.

(Baeck 1972: 1)

This, though, is the only place in the book that Baeck refers to himself as the
translator. Moreover, we cannot help but notice from the title page that Baeck does not use the
word “translator” or “translated by” when referring to himself, but rather as someone who is
revising the text and bringing it up-to-date.

THE
GENERAL
CIVIL CODE
OF
AUSTRIA

Title page of Baeck’s book, 1972

Another important detail in the preface is that Baeck admits he used Winiwarter’s text
when possible:

It is the purpose of this revised translation to bring up-to-date the present provisions of the Code
and with all due respect to Professor Winiwarter’s work, the language of the translation.
Completing the Code by taking into consideration all the changes thereof enacted in the last
100 years and modernizing the language are the two main aims of this author: wherever I
deemed it possible and advisable, I let the translation of Prof. Winiwarter stand as it was.

(Baeck 1972: 11)
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As will be apparent from the comparison tables below, there are many clauses in the
text where Baeck did indeed let Winiwarter’s text “stand as it was”. Upon careful observation,
we see that most of the changes Baeck made concerned only stylistic differences between
nineteenth and twentieth century written English, and perhaps even more importantly,
differences between British and American English, including British and American legal
terminology. It should be pointed out, though, that Winiwarter was not so much using British
terminology as he was creating new terms or borrowing terms from Latin and German to
explain continental law in English.

Baeck’s partiality to American English was, of course, logical and natural, considering
that his legal education in English was from a university in the United States and that the
“translation” was commissioned by Columbia University in New York City. However, it was
only in places where the 1966 German version of the ABGB differed from the nineteenth
century version that Baeck actually made fundamental changes. So, in essence, Baeck’s text
seems to be more of a revision or modernization of Winiwarter’s text than a full-fledged
translation’?.

Despite this obvious fact, Baeck adopted quite a critical tone towards Winiwarter’s
translation:

... Far older and more questionable is the translation of the Austrian Civil Code (ABGB) by

Prof. Winiwarter; a thorough study of this work shows its insufficiency for today’s use. It was
published in 1866 — more than 100 years ago — in Vienna and in London. Apart from the fact

that the English thereof was century-old British English which is in many respects different

from American English, especially the legal language, the provisions of the Code have been
changed time and again by amendments, additions and deletions. The result is that the
Winiwarter work is no longer a viable translation.

(Baeck 1972, p. 11)

Instead of simply acknowledging Winiwarter’s achievement, Baeck surprisingly
underplays the importance of the text and even questions the viability of the translation,
emphasizing his more modern, up-to-date version. The question for us is why Baeck would
even use the “assistance” of Winiwarter’s translation at all if he does not consider the text to
be a “viable translation” or considers it to be insufficient. Why didn’t he just retranslate the
text from scratch? The logical assumption is that Winiwarter’s text is not as “questionable” as
Baeck leads us to believe and that he indeed found it useful and a valuable source of legal
terminology and phrasing.

When looking at Baeck’s note for Article 26 in the First Chapter, we also notice that
his goal of modernization sometimes gets side-tracked and that he was not really against using
“archaic” terms when he felt it was appropriate.

32 For the purposes of this dissertation, I define “full-fledged translation” as a translation that might be influenced by previous translations, or
have even borrow elements from them, such as vocabulary, but that does not outright copy text from these translations and is not a mere
revision or updated version of them.
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The Civil Code uses the archaic term “moral person”, instead of the modern “legal
person” or “legal entity”, to designate approximately, a corporative entity. In this
translation the archaic expression is preserved.

(Baeck 1972: 7)

As opposed to Winiwarter’s translation (and the Eschigs’ translation — see discussion
later in this chapter), Baeck’s version of the code was heavily annotated. This provides a rich
source of paratextual data that are not present in the other translations, which is fortunate for
us since Baeck is no longer alive to consult. Most of the notes deal with the legal
interpretation of the code and terminology, but occasionally we get a glimpse of Baeck’s
personal opinion or choices, such as the citation above.

Some of Baeck’s notes also provide recommendations for translating typical
continental European legal terms into English. One such extensive example is at the
beginning of the Twenty-fifth Chapter on pages 211 and 212:

... Under these circumstances, the reader is admonished to bear the translation selected well in mind
while dealing with the provisions of the law set forth in this chapter. The translations used are: for
Miete the translation “tenancy”; for Pacht the translation “lease” (lessor and lessee, rent for lease, etc.);
and for Bestandvertrag the translation “contract of tenure” (grantor and grantee of tenure, consideration
therefor, etc.).

(Baeck 1972: 211-212)

This particular note, as well as others in the text, is undoubtedly a rich source
of professional knowledge on how to translation continental terminology into English,
and this topic will be taken up in more detail in Chapter 5.

The table below compares Winiwarter’s text to Baeck’s in the introductory part of the
ABGB. The only significant difference between the German version of the ABGB valid in the
mid-1800s and the 1966 German version used by Baeck is that Article 11 was repealed.

Comparison of Winiwarter and Baeck — Introductory provisions of the ABGB

Blue highlighted text = Differences in legal terminology and phrasing
Green highlighted text = General differences in choice of words or phrasing

Winiwarter (1866) Baeck (1972)
Introduction. Introduction
Of the civil laws in general. The civil laws in general
§. 1. Definition of civil law

The complex of the laws, by which the private rights and | Article 1. The totality of the laws, by which the private rights
obligations of the inhabitants of the State towards one | and obligations of the inhabitants of the State towards one
another are determined, constitutes the Civil Right (Law) in | another are determined, constitutes the Civil Law.

it.

3 Due to the nature of this study, time constraints, as well as my inferior knowledge of German, I only compare the English translations for
this introductory section and do not take up the original German versions of the code unless it is directly relevant to the subject matter at
hand.
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Notes:

> Of — literal translation of the German “Von”

> German “Von” not translated in Baeck’s text

> The choice of “totality” is not much better than “complex”.

§.2.
As soon as a law has been properly published, no one can Article 2. As soon as a law has been properly published, no
excuse himself, that he had no cognizance of it. one may be excused on the ground that he had no knowledge

of it.

Note:
> “Knowledge” is a synonym of “cognizance”. Although cognizance is slightly more formal than knowledge, its use is not
archaic in modern English.

§. 3. When laws enter into effect
The operation of a law and the juridical consequences Article 3. The effect of a law and the legal consequences
arising from it, begin immediately after the publication of arising therefrom begin immediately after the publication
it, unless in the published law itself, the term of its efficacy | thereof unless, in the published law itself, the date of its
be further postponed. entry into effect is further postponed.

Notes:

> General improvement and modernization of terminology in Baeck, e.g. throughout the text, Baeck changes Winiwarter’s
“juridical” to “legal”

> Example of Baeck’s use of “there-” compounds. Notice his inconsistency of use in Articles 2 and 3 (highlighted in
yellow): shouldn’t “of it” be “thereof” in Article 2?

§. 4. Extent of the law
The civil laws are binding fox all the citizens of the Article 4. The civil laws are binding ppon all the citizens of
countries, for which they have been published. The citizens | the provinees for which they have been published. The
remain likewise bound by these laws in their acts and citizens are also bound by these laws in their acts and

business, which they undertake beyond the territory of the affairs which they undertake beyond the territory of the
State, as far as their personal capacity for undertaking them | State, to the extent their personal capacity to undertake
is limited by them, and as far as these acts and the business | such acts and affairs is pestricted and to the extent that such

at the same time are to produce juridical consequences in acts and affairs may produce legal consequences in these
these countries. How far strangers are bound by these laws, | provinees. The extent to which aliens may be bound by
is determined in the following chapter. these laws is set forth in the following chapter.

Notes:

> The highlighted words/phrases are examples of Baeck’s attempt to modernize or revise Winiwarter’s translation.
> “Country” is consistently replaced with “province” in Baeck. This is reasonable considering that in the mid-20'" century
we are referring to the subdivisions of Austria proper and not the other surrounding “Ldnder” of the old monarchy.

§.5.
Laws are not retro-active; they have therefore no influence | Article 5. Laws are not retroactive; they have, therefore, no
on acts, which have taken place before, and on rights, influence on acts which have taken place before and on
which have been acquired before. rights which have been acquired before.

Note:
> Baeck essentially copied this clause from Winiwarter with no changes.

§. 6. Interpretation
Ne [sic] other construction can be attributed to a law in the | Article 6. No other interpretation shall be attributed to a
application, than that, which is apparent from the peculiar particular provision of the law than that which is apparent
meaning of the words in their connection, and from the from the plain meaning or the language employed and from
clear intention of the legislator. the clear intention of the legislator.

Note:
> Winiwarter’s wording is rather outdated in this instance, but Baeck still copies the essence of Winiwarter’s text.

§.7.
If a case cannot be decided either from the words, or from Article 7. If a case can be decided neither from the
the natural construction of a law, similar cases, which are language nor from the natural sense of a law, similar

distinctly decided in the laws, and the motives of other laws | situations which are determined by reference to the laws
allied to them, must be taken into consideration. Should the | and the purpose of related provisions must be taken into
case still remain doubtful; it must be decided, with regard consideration. Should the case still remain doubtful, then it
to the carefully collected and well considered must be decided upon the carefully collected and well-
circumstances, according to the natural principles of right.
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considered circumstances in accordance with the natural
principles of justice.

Note:
> Here again, Baeck revises the text, but Winiwarter’s core

text is clearly intact.

> Winiwarter uses the civil-law meaning of “right” here, whereas in English, it should be translated as “law”, or perhaps
“justice” as in Baeck’s text. See Molchynsky (2012) for a detailed discussion on this topic and an explanation of the use of

“right” and “law””.

§. 8.

The Legislator alone has the power to interpret a law in a
enerally binding manner. Such an interpretation

, before the

interpretation was given.

Article 8. The legislator alone has the power to interpret a
law in a generally binding manner. Such an interpretation

before the interpretation was given.

Note:

> Winiwarter’s phrasing is more indirect and difficult for a modern reader to understand, whereas Baeck attempts to be
more direct, using negative and positive phrasing in the opposite way Winiwarter does.

§.9.
Laws are obligatory . they have been either altered, or
expressly abolished by the Legislator.

Duration of the law
Article 9. Laws are binding - they have been either
altered or expressly repealed by the Legislator.

§. 10.
Customs can only be taken into consideration in cases
referred to by a law.

Other kinds of rules:

a) Custom and usage.
Article 10. Customs and usage can be taken into
consideration only when referred to by a law.

Note:

> Winiwarter translates the German word “Gewohnheiten” as just customs, whereas Baeck reads into the more
encompassing meaning of the word, which also includes usage or practice. As we will see in the part on the Eschig
translation, the Eschigs also interpret the word more generally.

§. 11
Only those statutes of single provinces and districts of the
country have obligatory force, which after the publication
of this Code have been expressly confirmed by the
Sovereign.

b) Provincial statutes.
Atrticle 11. Repealed.

Note:

> This original clause has been repealed because it deals with the powers of the emperor, which were obviously non-

existent after 1918.

§. 12.
The determinations issued in Siiglé cases and the sentences
passed by the courts in particular law disputes, have never
the power of a law; they cannot be extended to other cases,
or to other persons.

c¢) Judicial decisions.
Article 12. The decisions issued in iidividual cases and the
opinions handed down by the courts in particular litigations
never have the force of a law; they cannot be extended to
other cases or to other persons.

Note:

> Despite improvements in legal terminology, the clause remains almost identical, and some of the changes are somewhat
unwarranted, e.g. litigations instead of law disputes, individual instead of single.

§. 13.
The privileges and immunitie

s granted to individuals or to
corporations, are to be - h as other rights,
ﬁ the political ordinances do not contain any

i iion oo i)

particular

d) Privileges.
Article 13. The privileges and immunities granted to
individuals or to corporations are to be
as other rights,
ordinances do not contain particular

§. 14.
The prescriptions contained in the - Code have for their
object the law of the rights of persons, the law of the rights

Main Division of Civil Law
Article 14. The provisions contained in the Civil Code
establish the law of personal and property rights and the
procedures which apply to both.
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of things and the determinations, which are common to
both of them.

Note:
> This is practically the only clause in the introduction that Baeck actually translates and modernizes without much help
from Winiwarter’s text.
> Baeck provides an explanation of why he prefers to use “property rights” instead of “rights of things™:
“The Code uses the term Law of Things (Sachenrecht) which includes the law of movable and immovable
property; instead of the cumbersome term “things” the term “property” is used throughout the translation.”
(Baeck 1972: 50)

Below is a typical example of a provision from the First Part of the ABGB showing
that Baeck relies extensively on Winiwarter’s phrasing:

First Part:
First Chapter — The rights of persons

Winiwarter (1866) Baeck (1972)
§. 26. IV. Rights of a “moral person”.

The rights of the members of a society authorized, Article 26. The mutual rights of the members of a duly
among one another, are determined by the deed, or the organized corporate body are determined by its contract
object and particular prescriptions existing for the same. | or purpose and by the special provisions which apply
In their relations towards others, authorized societies thereto. In their relations towards others, duly organized
enjoy as a rule equal rights with individuals. corporate bodies generally have the same status as
Illegal societies have as such no rights, either against the | individuals. Unlawful corporate bodies have no rights
members, or against others, and are incapable of whatever, either against the members, or against others,
acquiring rights. and are incapable of acquiring rights. Unlawful corporate
Illegal societies however are those, which are especially bodies are those which are specifically forbidden to exist
forbidden by the political laws, or are evidently contrary | by the political laws or are evidently contrary to safety,
to safety, public order, or good morals. public order, or good morals.
Note:

> In the above text, | have highlighted the words and phrasing that are identical. Although this clause has been
heavily edited by Baeck, the similarity of Baeck’s text to Winiwarter’s is striking.

The above comparisons provide clear evidence of how little Baeck actually translated
the introduction and other clauses, and instead, in many instances, just copied Winiwarter’s
text verbatim. The influence of Winiwarter’s translation is substantial, and the publication of
Baeck’s book for Columbia University in New York provided an avenue for Winiwarter’s
legal terms and phrasing to become known, if not actually put into use, in the environment of
Columbia University and anywhere the book was purchased or acquired after being published
in 1972. The copy of Baeck’s book that I use is owned by the law school library of the
University of Vienna, so the book is also available in several law libraries outside the United
States.

In fact, the on-line library catalogue WorldCat indicates that physical copies of
Baeck’s book were acquired by over 120 libraries in the United States, as well as numerous
libraries in Canada, the UK, and Australia, and libraries in France, the Netherlands, Belgium,
Germany, Spain, Sweden, Switzerland, Italy, Hungary, Japan, New Zealand, South Africa,
and Thailand.
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It is not only the introductory part of the ABGB that is striking with regard to
Winiwarter’s influence. To further reinforce my argument, let’s take a random, though
calculated, look at some of the other provisions in the two English versions of the code.

Second Part, First subdivision:
Chapter 8 — The Right of Inheritance

Winiwarter (1866)

Baeck (1972)

§. 532.
The exclusive right to take possession of the whole
succession, or a part of it determined in regard to the
whole, (for instance the half, a third part) is called the
right of inheritance. It is a real right, which is efficacious
against every one, who will arrogate the succession. He,
to whom the right of inheritance is due, is called heir, and

Inheritance right and estate
Article 532. The exclusive right to take possession of the
whole estate, or a part of it in proportion to the whole,
(for instance one-half or one-third) is called the right of
inheritance. It is a right in rem which is enforceable
against anyone who might contest the succession. He to
whom the right of inheritance is due is called the heir,

and the estate in relation to the heir is called his
inheritance.

the succession in regard to the heir, is called inheritance.

In this clause, we observe some differences in the legal terms used by both authors,
but essentially, the wording is the same. Winiwarter uses the more traditional term
“succession” to mean “estate”, but the terms can be synonyms, meaning the property and
assets a person leaves after death. Winiwarter also uses “real right” to mean a property right,
i.e. aright in rem (Baeck’s term). Baeck uses “succession” as well, but here to distinguish
between the actual property (“estate”) and the process of distributing the property
(“succession”). Winiwarter uses “succession’ for both the property and the process. Although
Baeck has in some ways modernized the terminology, Winiwarter’s choice of terms is still
valid and not as antiquated as we might think, taking into account the age of the translation.

Winiwarter (1866) Baeck (1972)

§.533.

The right of inheritance is founded on the will of the
testator declared according [sic] the legal provision; on a
hereditary contract admissible according to the law (§.
602), or on the law itself.

Title to inheritance right
Article 533. The right of inheritance may be based on the
will of the testator declared in accordance with legal
provisions, on a hereditary contract admissible according
to the law (Article 602) or on the law itself.

In the clause above, the structure is once again copied from Winiwarter with only a
few changes. Baeck here is inconsistent in his usage of “in accordance with” and “according
to”, changing Winiwarter’s text to the more acceptable legal term “in accordance with” in the
first instance, but then leaving “according to” in the second instance. Winiwarter, on the other
hand, is consistent, despite the fact that he omits “to” in the first instance and generally uses
the less formal, “non-legal” variety.

This provides a convincing example suggesting that Baeck was not necessarily
qualified to revise the English in Winiwarter’s text. Consistency is likely Baeck’s most
serious fault, but we can also venture to guess that Baeck, as a non-native speaker of English,
lacked the native education and intuition that a English speaker would have. Winiwarter was
also a non-native speaker of English, and although his text is somewhat dated with respect to
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certain phrasing and terms, his English knowledge and language intuition appear to be better
than Baeck’s.

In addition to the text comparison itself, there are other pieces of evidence to support
this assumption. Although Winiwarter studied and practiced law, he was also a translator by
profession and had much more experience translating Austrian legislation than Baeck did. We
get the feeling from Baeck’s book that he was a professional legal practitioner, but an amateur
translator. Despite these shortcomings, it would be pointless to only emphasize the negative
aspects. After all, Baeck did make overall improvements to the wording of the text and made
it more palatable to a twentieth-century audience.

Winiwarter (1866) Baeck (1972)

Vesting of the estate

§. 536.
The right of inheritance only takes place after the death Article 536. The right of inheritance vests only after the
ot [sic] the testator. If a presumptive heir dies before the | death of the decedent. If a presumptive heir dies before
testator, he was not able to transfer the right of the decedent, the right of inheritance which he had not
inheritance, which he had not yet obtained, to his heirs. yet obtained does not pass to his heirs.

In the above example (and in the previous example and the ones to follow), Baeck
distinguishes between the testator (writer of the will) and the decedent (the testator after
passing away). Winiwarter does not make this distinction and uses only testator. Nevertheless,
we notice the redundancy of Baeck’s phrase “death of the decedent”, which should be “death
of the testator” as indicated in Winiwarter or “dies before the decedent” where “testator” once
again would make more sense in the logic of the sentence.

Winiwarter (1866) Baeck (1972)
§. 542.

Whoever has compelled the testator to the declaration of Article 542. Any person who coerces a testator to
the last will, or has induced him to this declaration in a execute a last will, fraudulently procures the making
deceiptful manner, or prevented him from declaring or thereof, prevents the declaring or modifying of a last
modifying the last will, or suppressed a last will already will, or suppresses a last will already executed is
made by him, is excluded from the right of inheritance excluded from the right of inheritance and becomes
and remains answerable for all the damage caused by it liable for any damages caused thereby to third persons.
to a third person.

As seen in the introductory provisions of the ABGB and the example above, Baeck
paradoxically introduces, and in my opinion, overuses antiquated “there-” compounds, which
pre-date even Winiwarter and today could be considered legalese. He uses these terms even in
his less formal translator’s preface (see the citations above), and there are many more
examples of outdated “there/here compounds” used throughout the text. Here again, his
overuse of these compounds may be due to his lack of native English intuition and the fact
that much of his education in English took place in a formal, perhaps even old-school, legal
environment in the 1930s and 1940s where archaisms unfortunately flourished and were
considered to be the norm.
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Winiwarter (1866) Baeck (1972)

§. 545. Determination of capacity
The capacity of inheriting can only be determined Article 545. Capacity to inherit can only be determined
according to the moment of the real falling of the as of the moment of the vesting of the estate in a person.
succession to a person. This moment is in general the This moment is, in general, the death of the testator
death of the testator (§. 703). (Article 703)

In the clause above, Baeck now uses the correct formulation “death of the testator”
instead of “death of the decedent” used in one of the previous clauses.

Winiwarter (1866) Baeck (1972)
§. 548.
The heir takes upon himself obligations, which the Article 548. The heir assumes all obligations which the
testator would have had to fulfil from his property. Fines | decedent would have had to fulfill from his property.
inflicted by the law, to which the deceased was not yet Fines imposed by the law to which the decedent was not
sentenced, do not pass over to the heir. yet sentenced do not pass over to the heir.

Here is a clear example of how Baeck correctly distinguishes between “testator” and
“decedent”, using “decedent” only when the person is no longer living. Notice that
Winiwarter uses “deceased” here, instead of testator, to emphasize that the testator is no
longer alive.

Hence in conclusion, and after evaluating the above sample texts and data, we can
consider Baeck’s text as a continuation of Winiwarter’s translation, infusing it with additional
life and moving it culturally and linguistically forward into the twentieth century — and even
to a different continent. Baeck copied a lot of text from Winiwarter, and although he revised a
substantial portion as well (though some parts not so eloquently), we cannot deny the strong
presence of Winiwarter’s text in it. Most importantly, we have substantial documentary
evidence that the 1866 translation lives on 100 years later, albeit in a slightly modified
configuration and packaging.

The Eschigs’ translation of the ABGB (2013): influence from the past?

In 2013, approximately 150 years after Winiwarter’s translation in 1866 (and 40 years
after Baeck’s version), a new English translation of the ABGB was published by LexisNexis
Verlag ARD Prac GmbH & Co Kg in Vienna. The translators of the code are the husband and
wife team Peter Andreas Eschig and Erika Pircher-Eschig, both of whom are Austrian and
have professional legal careers in London. Peter has an LLM and Mag. iur. degree from the
University of Vienna and an LL.M. from University College London and is currently the
director of a legal translation agency in London, T-Lex Ltd. Erika has an LL.M. from the
London School of Economics, a Mag. iur. degree from the University of Vienna, and has
worked in London for several years as a solicitor.
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Undoubtedly, exploring the circumstances surrounding the Eschigs and their
translation is somewhat different than researching people who are no longer living, i.e.
Winiwarter and Baeck, and thus a different approach must be taken.

Winiwarter’s text is over 150 years old, and all of the artefacts and information
relating to him and his translation had to be gathered from written and electronic sources and
pieced together into a coherent story.

In fact, I was in contact with only a few living people who could offer any information
at all on Winiwarter, one being Dr. Gerald Kohl of the Department of Legal and
Constitutional History at the Faculty of Law of the University of Vienna. And of course,
nobody who knew Winiwarter personally is still alive. I did, though, talk to one of
Winiwarter’s direct descendants, Wilfried Winiwarter, who provided me with the only known
photo of Winiwarter (see Chapter 3). However, he and his family had practically no new
information to offer on Winiwarter.

The situation with Baeck is very similar, and there is even less first-hand information
about him and his translation. Most of the information, in fact, concerns his legal articles and
publications in the United States.

On the contrary, the Eschigs are alive and well in London, and their translation was
only recently published. Hence, their point of view and opinions need to be taken into
consideration. As will be seen below in this part of the chapter, I have made personal contact
with the Eschigs and initiated a conversation with them in order to discover certain details and
information that would not have been available by just examining the textual elements of their
translation.

Although their book lacks many of the paratextual clues that Baeck’s contained, it is

quite unique due to its dual-language format (with the German text on the left and the English
on the right) and an extensive glossary at the end (German-English and English-German).
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Besides the glossary, the only other peritext found in the book is the short preface at
the beginning of the book and a brief blurb at the very end. The preface itself does not give us
much information about why the Eschigs decided to translate the ABGB into English, or more
importantly, what sources of information or inspiration they used when translating it or, for
that matter, if they were even aware that other translations had been done in the past.

Nevertheless, they do mention in the preface the difficulty of translating such an old
text into modern English:

With this translation of the Austrian Civil Code ... we tried to translate the German text, which is often
difficult to translate, into — in our opinion — modern English. ...

We are aware that, when translating a text which is to some extent more than 200 years old, as well as
specific Austrian legal terms into the English language a literal translation is not always possible. ...

(Eschig and Pircher-Eschig 2013: VI)

In the blurb at the end of the book, they clearly state the purpose of the translation,
which is not unlike Winiwarter’s or Baeck’s, i.e. to understand Austrian law in the context of
international relations and to make it accessible to non-German speakers:

The translation of the Austrian Civil Code was
predominately written for lawyers and associates
as well as for everyone who refers to Austrian civil
law in an international context. It shall serve as a
useful tool and source of reference.

(Eschig and Pircher-Eschig 2013)

When exploring the text of the translation and comparing it to Winiwarter and Baeck,
there is no convincing evidence that the Eschigs had overtly copied any text from past
translations. Thus, the Eschigs’ version can be considered a full-fledged translation (see
Definitions above). In addition, there is no mention at all of Winiwarter or Baeck in the
preface to the book or in any other paratextual information.

Influence from past texts or translators, though, does not necessarily have to be as
blatant and transparent as in Baeck’s case. And this is certainly true of the translation made by
the Eschigs.

So were the Eschigs influenced in any way by older translations of the ABGB?

This is not an easy question to answer. However, it is difficult to imagine how anyone
could translate such a lengthy and complicated text in the twenty-first century without at least
consulting previous translations that are, in essence, the same text. Along the same lines, it
would be absurd to assume that, when translating the ABGB, the Eschigs were completely
disconnected from the historical context and evolution of past English translations of the
ABGB or other civil legislation. So we can presume at this point that the Eschigs did consult
and/or rely on previous translations, at least to some degree — even if there are no overt clues
of this in their book.

Fortunately, the Eschigs, who are living and working in London, agreed to provide
some information on the topic. As for the purpose of translating the ABGB, Peter Eschig
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stressed that the translation was to address the needs of legal practitioners and was not
necessarily intended as an academic reference.

The questions that I asked were formulated so that the Eschigs would reveal whether
they were actually influenced in any way by past translations. I made a point to tell them that I
respect them as translators and made sure they knew throughout the whole process that my
intention was not to criticize their work or translation, but on the contrary, to understand how
they went about translating such a complicated legal text that has a 200-year history and that
has already been translated in the past.

Although I was upfront about my objectives, and even mentioned Winiwarter and
Baeck to them, I did not want to influence their answers too much, and in essence, let them
explain to me their strategies for translating the ABGB.

Unfortunately, only Peter was engaged in the conversation, and although Erika was
copied in all of the e-mail exchanges we had, she did not react or offer any information.

One of the key questions I asked in the discussion with Peter was:
¢ What sources and resources in general did you rely on when translating the ABGB
into English?

His answer was quite thorough and included the following:

» Legal dictionaries (Langenscheidt, Black’s Legal Dictionary, Oxford Dictionary of
Law, etc.)
» Eur-Lex (a freely accessible database of EU law in the 24 official EU languages)
EuroVoc (an EU terminology database)
Linguee (an English-German dictionary) which was used for bilingual context
research
Various textbooks on English law
Legal databases (Practical Law, LexisNexis, RDB)
A translation of the German Civil Code (BGB)
Legal commentaries on the Civil Code, especially the famous Schwimman Practical
Commentary on the Civil Code
and last but not least,
» The 1972 translation by Paul L. Baeck

Y VY

YV V V

Here we have our first piece of evidence that the Eschigs were indeed not
disconnected from the past and were influenced in some way by another translation of the
ABGB (Baeck) and another English translation of civil legislation (the BGB).

I then proceeded to ask more specific questions relating to this topic:

% Were you aware of any past English translations of the ABGB when doing your
translation — specifically the 1866 translation by Winiwarter or the 1972 translation by

Paul L. Baeck?
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If so, how did these translations (or perhaps other translations) influence you, help
you, or guide you when producing your translation?

Of course, he had already listed the Baeck translation as one of his resources, but the
first part of his answer was quite surprising.

» “Honestly, we only were made aware of the 1866 translation by our publisher — so we
did not refer to it”.

This, in fact, further supports my supposition that Winiwarter and his translation has,
for all practical purposes, been forgotten or neglected over the years. After all, if
conscientious translators of the ABGB, such as the Eschigs, did not know about Winiwarter’s
translation (a precursor of their text!), then less engaged people would likely not know about
it either.

When following up with Peter on this question, I asked the following:

%  When your publisher told you about Winiwarter’s translation, were you already
finished with your translation, or what stage were you in?
» “I am sorry but I do not recall the exact date.”

¢ How did you react to the discovery of the 1866 translation? Did you look at it or get a
copy of it?

» “We might have looked at it briefly (I think you can find it via google books) but we

did not obtain a copy and dismissed it fairly quickly.”

I realized at this point that Peter was not necessarily willing to go out of his way to
answer my questions, and I sensed a bit of recalcitrance in his answers. In recollection, I
understood that this could have been partially due to the fact that my questions were focused
more on other translations and not on their translation of the ABGB.

In any case, we can reasonably assume from this last answer, as well as other
evidence, that Winiwarter’s translation had no direct influence on the Eschigs. Or perhaps it
did? They obviously cared enough about it to know that it can be found “via google books”.
In fact, that copy is easily accessible and free of charge.

In contrast, the Eschigs were aware of Baeck’s 1972 translation, and we can infer from
the responses that they consulted it to a certain degree.

Peter’s answer was as follows:

> “Regarding the 1972 translation: We were aware but did not refer to it extensively
(other than to double-check the [use of] important terminology)”
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Peter remarked that the code has been amended many times since the 1972 translation,
and not many practitioners are aware of this, and hence they [he and Erika] “did not consult
the translation very often” and essentially used the text to “double-check important
terminology”.

Peter also pointed out that they did not use the translation directly, i.e. they did not
“copy” the text because that would have been a copyright infringement. Instead, in Peter’s
own words, we “rather chose to rely on our own attempts to transfer the meaning of the Civil
Code...”

Again, despite my reassurance that I was not trying to critique them or their translation
in any way, I sensed that he was being very careful and somewhat disinclined in his answers.

When discussing this topic further with Peter, he did mention two examples of where
they consulted or “doublechecked” terminology with the Baeck translation: the terms “minor”
and “liability”, but no details were added.

When asked if they could provide a few more examples of terminology (or any other
aspects) that they consulted or double-checked with the Baeck translation, Peter gave the
following response:

» “Unfortunately, I can’t — as mentioned, our aim was a new and modern translation of
the Civil Code and we did not focus on previous translations (or the translation of the
German Civil Code).”

I then turned to the examples of terms that he did provide:
¢ By the term “minor” are you referring to the use of “Minderjdhrige” in the text?

And his answer:
» “The glossary should clarify that or do you have any specific questions in this regard.”

The entry in the glossary and the occurrences of the term in the legislative text (cited
below) do more or less clarify and confirm this, and so I proceeded to consult the text.

Minderjahriger minor 21, 138

158-183,
204-233,
271, 272,
276, 310,
569, 865,
1034, 1219,
1454, 1494,
1495

(from the bilingual glossary; Eschig 2013: 377)
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Below is an example of a section where the term “minor” appears in all three

translations.
Winiwarter (1866) Baeck (1972) Eschig (2013)
II. Personal rights based upon age or I1. Personal rights of minors as well
metal deficiency as those having otherwise limited
§.21. capacity to act.
Those, who for want of years, | Article 21. Those who, for want of | § 21. (1) Minors and individuals who

infirmities of the mind, or other
circumstances are themselves unable to
take proper care of their affairs, stand
under the peculiar protection of the
laws. To this class belong : children,
who have not yet reached their seventh
year; those, who have not attained the
age of discretion, namely their
fourteenth year; minors, who have not
completed the twenty fourth year of
their life; then: raving persons, mad
persons and idiots, who are either
entirely deprived of the use of their
reason, or are at least incapable of
understanding the consequences of
their actions; further those, whom the
judge, as declared prodigals, has
forbidden the further administration of
their property; lastly persons, who are
absent, and communities.

years, infirmities of the mind, or other
reasons, are unable to take proper care
of their affairs have special protection
under the laws. To this class belong:
children less than seven years of age;
persons less than fourteen years of age;
minors less than twenty-one years of
age; then lunatics, insane persons and
imbeciles, who are either entirely
deprived of their reason or are at least
incapable  of  appreciating  the
consequences of their actions; those
who have been adjudged spendthrifts
and forbidden further to administer
their property; and, persons who are
absent and municipal bodies.

are not capable of taking care of all or
some of their matters on their own due
to a reason other than being a minor,
are specifically protected by law.

(2) Minors are individuals who are not
yet 18 years old; if they are not yet 14
years old, they are under age.

In the German text, minor = Minderjdhrige

In the comparison above, the Eschigs’ translation is quite different due to the fact that
the provision has been amended and updated several times between 1866 and 2013. Baeck’s

text is understandably more similar to Winiwarter’s and shares even the same overall
structure, so there is a definite and direct connection between Winiwarter and Baeck. Baeck,
in fact, has copied Winiwarter’s wording, including Winiwarter’s use of “minor”.

As Peter originally mentioned, the Eschigs consulted the use of “minor” in their
translation with Baeck’s text. So we can logically infer from this that, since Minderjihrige
was used in the German text, there could, in fact, be an indirect influence of Winiwarter on
the Eschigs by way of Baeck in this instance of the use of “minor”. However, Peter was
unwilling to elaborate on the specific instances of where they consulted the use of “minor”, so

we can only somewhat reliably infer this connection from the occurrences of the terms

Minderjihrige and “minor” in the text.

To reinforce this line of reasoning, I provide below another example of the use of

“minor” in a section of the code for all three translations.

Winiwarter (1866)

Baeck (1972)

Eschig (2013)

§.272.
Should legal disputes arise between
two or several minors, who are under

Article 272. Should legal disputes arise
between two or more minors who have

§ 272. If the interests of two or more
minor [persons] or persons not having
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one and the same guardian, this
guardian dare not represent either of the
minors, but he must apply to the
tribunal to appoint another curator for
each separately.

a common guardian, the guardian must
not represent any of the minors and he
must apply to the court to appoint a
separate curator for each.

full capacity to act otherwise who have
the same legal representative are in
conflict with each other, he must not
represent either of the mentioned
persons. The court has to appoint a
special trustee for each of them.

In German: Minderjdhrigen (1811) (1966; the German version Baeck used)
minderjahriger Personen (2013)

Although there are certain differences in the 2013 German text, the overall meaning of
the clause has not changed. The conveyance of text from Winiwarter to Baeck in the above
clause is distinct and unquestionable, and we can imply the indirect influence in the Eschigs’
text with the occurrence of “minor [persons]”.

When considering the second word that Peter Eschig mentioned as a term they
consulted with the Baeck text, i.e. “liability”, I asked the following:

¢ And what about the term “liability”?
Are you talking about “Deliktsfahigkeit” or perhaps the use of “haften fiir” throughout

the text?
And his answer:

» “Iwould need to check this where ever the term is used (the translation of a term will
always also depend on the context). If you have any specific questions in connection
with a section please do let me know but I would struggle to do a general analysis

2

now.

Below are a few examples of clauses containing “liability/liable”:

Winiwarter (1866)

Baeck (1972)

Eschig (2013)

§. 460.
If the creditor has pledged the pledge
further, he is liable even for such an
occurrence, by which the pledge would
not have been destroyed or
deteriorated, if it had remained in his
custody.

Article 460. If the creditor has made a
sub-pledge, he is liable for the loss of
the pawn through such an event as
would not have occurred if it had
remained in his custody.

§ 460. If the creditor pledged the
pledged asset further [to someone else],
he is even liable for such coincidence
whereby the pledged asset would not
have been lost or deteriorated if it had
been in his [possession].

Same text in German for all three translations®*: Hat der Gliubiger das Pfand weiter
verpfandet; so haftet er selbst fiir einen solchen Zufall, wodurch das Pfand bey ithm nicht zu
Grunde gegangen oder verschlimmert worden wire.

Winiwarter (1866)

Baeck (1972)

Eschig (2013)

§. 801.
The consequence of an unreserved
entrance on the succession is, that the

Effect of the unconditional acceptance
Article 801. Upon the unconditional
acceptance of the estate, the heir

Effect of the unconditional,
§ 801. The consequence of the
unconditional declaration of

3% There were only minor differences in the German versions relating to updated spelling conventions, e.g. “bey” vs. “bei” and the use of

“B/ss”.
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heir must make himself liable to all the
creditors of the testator for their
demands, and all the legatees for their
legacies, even when the assets are not
sufficient to satisfy them.

becomes personally liable to all the
creditors of the testator for their claims
and to all the legatees for their legacies,
even if the assets of the estate are not
sufficient to satisfy them.

acceptance of inheritance is that the
heir is liable to all creditors of the
testator with respect to their claims and
all legatees for their legacies, even if
the estate is not sufficient.

Same text in German for all three translations: Die unbedingte Erbserklarung hat zur Folge,
daB3 der Erbe allen Glaubigern des Erblassers fiir ihre Forderungen, und allen Legataren fiir
ihre Verméchtnisse haften mul3, wenn gleich die Verlassenschaft nicht hinreichet.

If several persons promise one and the
same whole, solidarily, in such a
manner, that one binds himself
expressly for all and all for one; each
separate person is liable for the whole.

Article 891. If several persons promise
jointly in regard to the same matter in
such a manner that one obliges himself
expressly for all and all for one, them
each separate person is liable for the
whole. ...

Winiwarter (1866) Baeck (1972) Eschig (2013)
Joint and several obligations Relationship of debtors among
§. 891. (Korrealitaet) themselves.

§ 891. If multiple persons jointly and
severally promise one and the same in
a way that one is expressly obliged for
all and all expressly for one, each
individual person is liable for the
whole. ...

Same text in German for all three translations: Correalitit. Versprechen mehrere Personen
ein und dasselbe Ganze zur ungetheilten Hand dergestalt, daB3 sich Einer fiir Alle und Alle
fiir Einen ausdriicklich verbinden; so haftet jede einzelne Person fiir das Ganze.

Winiwarter (1866)

Baeck (1972)

Eschig (2013)

§. 1397.
Whoever cedes a demand without an
equivalent, consequently makes a
present of it, is not further liable for it.

Liability of the assignor
Article 1397. A person who assigns a
claim gratuitously makes a donation
thereof and has no further liability in
regard thereto. ...

Liability of the assignor.
§. 1397. Whoever assigns a claim
without consideration, hence donates,
is no longer liable for the claim. ...

Same text in German for all three translations: Haftung des Cedenten. Wer eine Forderung
ohne Entgeld abtritt, also verschenkt, haftet nicht weiter fiir dieselbe. ...

The clauses above were selected because, among other things, the German text has not
been changed or amended since the code was first drafted in 1811, and so the translators used
the same base text for their translations.

As mentioned earlier, there are no particularly overt traces of influence or borrowing
in the Eschigs’ translation. In addition to the use of “liability/liable”, there are several terms
and phrases in the resulting translations that are similar, even in the Eschigs’ translation. But
this does not necessarily mean that the Eschigs have “borrowed” these terms or phrases or
even consulted the texts. The reason could be simply “translational coincidence” (see

Definitions).

I followed up one more time with Peter on the topic of the terms they consulted with
the Baeck translation, and the response I received was quite interesting and somewhat

disappointing.
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These were the questions:
¢ I know the term Minderjéhrige was used in several sections of the code, e.g. §21,

§272, §569.
Were these some of sections where you double-checked the use of “minor” with the
1972 translation? Or other sections?
I know the German originals are somewhat different, but the essence of those sections
is the same in the 1966 German version (the version Baeck used) and the 2013
German version.

I provided a comparison chart of Baeck and the Eschigs’ clauses to make it easier for Peter to
remember and compare data.
% There are even more sections in the code where “liability” or “liable” appears, e.g.
§460, §801, §891, §895, §§1397/1398, §1406, etc.
Did you double-check the term liability/liable in some of these sections? And if not,
did you check in other sections?

I again provided examples in a comparison table.
His reaction to my questions was as follows:

» “My initial e-mail might have been a bit misleading when I listed the Baeck
translation as resource/source. We were obviously aware of the translation but
dismissed it very early in the process so it should not have been included as a
resource/source. Past texts did not have an influence on our translation as we did not
really read them and did not compare German sections and the various translations.
Whilst we might have checked some terms, this was not a complete analysis of each
section (and in which context) such term was used.

Re the terms “minor” and “liability” — we definitely did not check the translation of
each section where these terms were used. As we only used the Baeck translation to a
very limited extent we do not even have notes in this regard so can unfortunately not
confirm your below questions. Unlike Baeck (as it seems from your below e-mail), we
did not use a previous translation as the basis for our translation.”

From the answer above, it is clear that Peter was trying to avert any attempts on my
part to associate their translation with copying or plagiarizing past translations, even though I
had emphasized several times that this was not my goal and that I just wanted to understand
what strategies they used to translate such a complicated legal text that had already been
translated in the past and to find out if they were influenced in any way by the past
translations.

His reaction, on the other hand, is understandable considering that Peter and Erika are
lawyers and are justifiably quite proud of their translation. As a rule, lawyers are often
extremely cautious about what they say and want to avoid any risk of damage to their
reputation or good standing — in this case, as respected translators of legislation.
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Before realizing what my intention was, Peter more freely provided information and
even admitted to consulting Baeck’s text. After it was clear to him that I was trying to find out
whether they had been influenced by Baeck’s translation, he backed down from his original
answers and stated outright that they were not influenced by past translations at all and that
they did not use a previous translation “as a basis for” their translation.

The whole purpose of questioning the Eschigs, contemplating their responses and
intentions, and comparing the sections of the code was to arrive at a reasonable conclusion of
whether or not there was any indirect causal link between the Eschigs’ translation and
Winiwarter. The question is whether the evidence and data are conclusive in this respect.

Should we take Peter at his word, or should we read into the situation and consider all
of the surrounding context and circumstances? Were the Eschigs actually influenced by past
translations of the ABGB?

When taking the evidence into consideration, it would be difficult to say no. [ am
convinced that they were indeed influenced by Baeck’s text, at least to some extent, despite
the Eschigs’ contrary opinion, and all of the evidence seems to support this claim. Moreover,
as a consequence of association with Baeck’s text, they were also indirectly influenced by
Winiwarter’s text.

Whether this is a correct assumption or not does not change the fact that there is an
historical and contextual link between the texts, explicitly between Winiwarter and Baeck and
implicitly between the Eschigs and Baeck.

The most substantial piece of evidence is the fact that the Eschigs knew about the
Baeck translation, looked at it, and even consulted it, as they originally admitted to me. Their
strong denial of this at a later stage in our conversation was an expression of apprehension on
their part and a means of protecting their interests and reputation. This contradictory reaction,
in and of itself, suggests that they could indeed have been influenced by the texts.
Nonetheless, without being actually present when they translated the code, it is more difficult
to ascertain just how much they were influenced.

Another important piece of supporting evidence can be found in the comparison of the
texts (see above). Although the evidence is not as conclusive as between Baeck and
Winiwarter, we can infer with some level of certainty that this link and influence is present.

In any case, whether the Eschigs were “directly” influenced by Baeck’s text or not,
they did, admittedly, look at the text and consult some of the terminology and thus were
motivated or affected by the text in some way, however indirectly or remotely this might have
been.
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When comparing all three English translations, including Brickdale’s excerpts, we see
a sort of progression in the development of the legislative text. And Winiwarter’s presence is
still perceptible.

As we will see in Chapter 5, all four of the translators (Winiwarter, Brickdale, Baeck,
and the Eschigs) offer recommendations and advice on how to translate continental civil law
into English — in their own style and manner and using their own methods.

On the following page, I provide an integrated network map summarizing and
contextualizing the lines of influence relating to Winiwarter and his English translation of the
ABGB.

72



:
\

il
@

iv

73

doveloprment m [ Integratq
=

i

d netw

(jork map




5

Future Directions

Translators undoubtedly employ various strategies to translate the terminology and
phrasing of civil legislation into other languages. As Saréevi¢ (2010) points out, literal
translation was considered in the past to be the only valid strategy for translating legislation.
However, this situation had changed during the twentieth century, and many “freer” and more
dynamic strategies have been offered and used.

“... text type and skopos are the main factors affecting translation strategy;
however, extra-linguistic factors constituting the specific communicative situation
of the particular multilingual setting also come into play ...”.

(Saréevi¢ 2010: 25)

In this chapter, I will draw on past experiences of translating the Austrian Civil Code
into English in an attempt to propose a general framework for translating European civil
legislation into English. In addition to the Austrian context, centred on the ABGB, I will make
repeated references to the Czech Civil Code as a unique example of a legislative text
grounded in the tradition of the ABGB and the efforts made during the last decade to
effectively translate the code into English. The overall approach will focus on bridging the
gap between common-law and civil-law drafting traditions and effectively translating the
unique language of continental law by tapping into the historical evolution and texts of past
English translations of the Austrian Civil Code.

In order to accomplish this, I will make use of the research and texts taken up in the
previous chapters. The basis of this framework is to use and consult the experience of
translators from the past, their knowledge, and most importantly, their translations.

Translators are not solitary creatures scavenging for random bits of information in an
isolated environment, but are contextualized beings connected to the methods, traditions, and
texts of the past, whether they are aware of this or not. Hence, it is important for translators to
be conscious of this, to learn and acquire this past knowledge, and above all, to put it to use.
This is the essence and key premise of my approach.

The framework is founded on what I refer to as the “Winiwarter tradition” (see
Definitions above) and the historical and causal evolution of Winiwarter’s English translation
of the ABGB, and it will offer general guidelines for putting this tradition into practice. Thus,
the aim of this chapter is not to provide an exhaustive analysis or a concrete methodology for
translating civil legislation into English, but to provide examples of strategies and
recommendations illustrating how this framework could work and how it could be useful to
legal translators.
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The Winiwarter tradition:
A framework for translating civil legislation into English

Translating law into another language is generally not an easy task. And translating
the concepts and cultural context of civil law into English, which is grounded in a common-
law tradition, is even more challenging.

As Cao (2010) points out:

“A basic linguistic difficulty in legal translation is the absence of equivalent terminology
across different languages. This requires constant comparison between the legal systems
of the SL and TL. In terms of legal style, legal language is a highly specialised language
use with its own style. The languages of the Common Law and Civil Law systems are
fundamentally different in style. Legal traditions and legal culture have had a lasting
impact on the way law is written.”

(Cao 2010: 192-193)

If you have ever translated civil legislation into English, you most likely will have no
difficulty comprehending and agreeing with the above statements, and although the translators
in my story come from different backgrounds and periods in history, they seem to be in
agreement on this point as well.

Winiwarter had mentioned in the preface to his translation that German (and civil law
in general) is so peculiar that it is difficult to find corresponding words in English.

Due to the complicated nature of the legislative text in German and in English,
Brickdale decided to paraphrase most of Winiwarter’s clauses so that they would be more
palatable to English-speaking ears.

Baeck stresses in his preface that misunderstandings can occur due to the
incongruency of terminology between languages, and the fact that there is a lack of good
translations does not help matters. The frequency of notes throughout his translation also
demonstrates that he was attempting to cope with the difficulty of the German original.

The Eschigs pointed out that it was difficult to translate the German text into modern
English, and due to the specificity of Austrian-German legal terms and the age of the text,
they could not make a literal translation and also had to slightly adjust the German text.

In the Czech Republic during the early years of the twenty-first century, we encounter
slightly different circumstances that have complicated the task of translating civil legislation
into English.

The new Czech Civil Code was introduced in 2012 and came into effect at the
beginning of 2014. Drafted at a time when the legislators wanted to rid the Czech Republic,
once and for all, of all legislative remnants of socialism, the aim of this new legislation was to
reconnect Czech society to its legal roots and traditions grounded in mainstream European
continental law. These roots stretch as far back as the Code of Justinian, and were firmly
established and even codified in the Austrian Monarchy in 1811 with the drafting and
adoption of the ABGB (see Appendix 1 for an historical survey).
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However, after the Second World War, the continuity of this civil-law tradition in the
Czech lands was severed, and it was gradually replaced with a socialist legal system that
deviated substantially from European civil law.

So with the introduction of the new Czech Civil Code in 2012, legal terms and
concepts that had not been used in over 60 years were now being revived and incorporated
into the new legislation (e.g. the archaic word “pacht” and many other concepts and terms),
and for the general public as well as lawyers, the text seemed to be very awkward, outdated,
and just generally difficult to understand.

Hence, the first problem was understanding the new Civil Code in the original Czech,
and then, translating the code into other languages, such as English. The question was — and
still is to some extent — how to go about translating the Czech Civil Code into English without
reliable and readily available models.

Given the specific context and historical nature of the original Czech text, grounded in
the ABGB tradition of civil law, one logical step would be to revisit Winiwarter’s 1866
English translation and the texts and translations of his successors (see above for a definition
of “successors”) as terminological and conceptual sources for translating the Czech Civil
Code into English. And as will be demonstrated further in this chapter, this strategy is not
only applicable to the Czech situation but could also be useful for anyone translating
European civil legislation into English.

As laid out in the previous chapters, Winiwarter’s translation and the successor texts
and translations have played an important role in the development of vocabulary and phrasing
for translating the Austrian Civil Code into English. So why not take advantage of this unique
knowledge which offers translators contextual grounding and assistance for translating
European civil legislation into English.

The Winiwarter tradition then is an approach to translating civil legislation that draws
on the experience and translations of past translators in an attempt to contextualize legislative
texts and to provide legal translators with historically relevant and accurate solutions.

The trailblazing work of Josef Winiwarter (1866)

When translated in 1865/66, Winiwarter’s text was an original and ground-breaking
work that offered legal practitioners, institutions, and even the general public a means of
expressing European civil-law concepts in English. Despite being over 150 years old,
Winiwarter’s translation provides a solid foundation and is still a viable source of civil-law
terminology and phrasing for English translations.

I provide below a few examples of typical phrasing, vocabulary, and strategies used by
Winiwarter that could be useful to consult and adopt when translating civil legislation into
English:

A. Phrasing: Perhaps the most valuable assistance Winiwarter has provided with his
translation of the ABGB is his general sentence structure and phrasing of the
provisions in English. This was, in effect, the first official English translation of
the ABGB. And though it may seem somewhat outdated to contemporary
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translators and legal practitioners, his use of language helped create a style that
was distinctly his and was a preliminary model or template for future translations
of the ABGB as well as other civil legislative texts in this part of Europe.

Here are a few typical examples of his distinctive legal style of expression:

In cases of doubt, whether a child has been born living or dead, the
former is to be presumed. Whoever maintains the contrary, must prove

it. (§23)

The relation, in which one member of a family stands towards the
others, is established by the marriage-contract. In the marriage-contract
two persons of different sexes declare legally their resolution to live
together in inseparable community, to beget children, to educate them,
and mutually to assist one another. (§44)

If some one is injured by an animal; he who has driven it, who has
excited it, or has neglected to guard it, is answerable for it. If no one can
be convicted of a fault of this sort; the injury is to be considered as an
accident. (§1320)

It is difficult to ignore Winiwarter’s legal clarity and eloquence of style, especially
when considering that he was not a native speaker of English. And even today, translators can
still gain practical knowledge from consulting his sentence structure and overall phrasing.

B. Recommendation: Pacht (Pachtzins) vs. Miete (Mietzins)
The difficulty in differentiating between the historical civil-law pair Pacht (Latin
pactum) and Miete is handled in English by Winiwarter and his successors in
various ways (see the discussions below on these terms for Baeck, Eschig, and
Chroma 2014). Winiwarter resolves the situation in §1092 of the code by using
“deeds of conveyance” for Mietvertrdge and “leases” for Pachtvertrdge and
translating both Mietzins and Pachtzins simply as “rent” when no distinction
needed to be made. In some cases (e.g. §1101), he felt it necessary to differentiate
between the two types of rent: “house-rent” (Mietzins) and “farm-rent”
(Pachtzins). Many other instances of “pacht-" are translated into English as
“farm”, e.g. Pdchter (farmers — §§1096, 1098), Pachtstiicke (things farmed —
§§1098, 1106), and Pachtung (contract for farming — §1099).

C. Strategy: As Winiwarter mentions in his preface, when there were no real
equivalents in English for the German terms, he used the most suitable words in
English and then clarified the meaning by adding the appropriate Latin terms, a
strategy that is still employed today in the legal languages of many Western
cultures. This strategy prevents any confusion with respect to incongruities in
meaning between the source and target languages and works well in a common-
law environment, which also relies heavily on Latin legal terminology. Either an
English-speaking practitioner will understand the Latin term or will look it up to
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understand the meaning. In any case, the Latin term will most likely be more
precise from a legal standpoint than trying to find an equivalent in a language that
does not have this concept to begin with.
Examples: §70 — guardian of souls (curator animarum), §97 — privileged court
in the first instance (forum nobilium), §97 — representative of the Fiscus (procurator
fisci), or §1450 — restitution to the former state (restitutio in integrum).

As will be demonstrated, Winiwarter’s translation is a solid foundation that his
successors have used and built on, and additional examples of Winiwarter’s terminological
choices will be included in the sections below on his successors and their texts.

Brickdale — notes, adjustments, and paraphrasing (1896)

As discussed in Chapter 4, Brickdale selected clauses from Winiwarter’s translation of
the ABGB in order to describe and explain to his audience back in English the system of land
registration in Austria-Hungary. In the majority of cases, instead of just copying Winiwarter’s
provisions verbatim, he adjusted the wording or paraphrased the clauses to make it easier for
native English speakers to understand. Below are some of his recommendations for translating
terms into English or the strategies he used when translating for his audience.

A. Recommendation: In a footnote on page 117, Brickdale recommends using the Latin-
based term “dominium” for Obereigenthum, instead of Winiwarter’s term “right of
lord paramount”, and “usufruct” for Nutzungseigenthum, instead of “usufructuary

property” (see below in the section on the Eschigs for a comparison of the full clauses
—§629).

B. Recommendation: In another note on page 117, Brickdale explains the difference
between the German terms Verjdhrung and Ersitzung and provides suggestions for
translating them. He explains that Verjdhrung, which corresponds to the English
“Statute of Limitations”, is Preescriptio in Latin and should be translated as
“Prescription” in the context of the Austrian Civil Code. Winiwarter also translates
this term as “prescription”. The other term, Ersitzung, as he points out, is a stronger
form of possession and does not have an equivalent in English law. He suggests
translating this term, not with its Latin equivalent (Usucapio), but as “Title by
Possession” or just “possession”. Winiwarter uses the anglicized version of the Latin
term, “Usucaption” (see Appendix 15 for the complete transcript). Also see below for
a comparison of Baeck’s and Brickdale’s use of these terms (§§1451-1452).

C. Recommendation: In §431, Brickdale recommends using “registration”, which is a
more standard term used in English for this process, instead of “intabulation”. The
German version of the ABGB uses Einverleibung and also provides the term
“intabulation” in parentheses. This is likely the reason why Winiwarter decided to use
the term “intabulation” in his translation. If we look at the other two translations of the
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ABGB, Baeck surprisingly also uses “intabulation”, and the Eschigs elegantly resolve
the problem by using “incorporation” and putting “intabulation in parentheses,
mirroring the original German text™.

Strategy: In some cases, Brickdale uses Winiwarter’s overall clause structure but
adjusts and modernizes the wording and terms so that they sound more like a
common-law text.

Winiwarter (1866) Brickdale (1896)

The right gained by means of usucaption or prescription 1500. Provided that a right gained by possession or by
can however not be prejudicial to a person, who trusting | prescription cannot be asserted to the prejudice of a

in the public books has purchased a thing or a right, person who has, in reliance on the public register,
before the right gained by means of usucaption or acquired the property before the registration of the
prescription has been entered in the public books. prescriptive or possessory right.

§. 1500.

In the comparison above, Brickdale modernizes the terms:

>
>
>

usucaption > possession
public books > public register
thing > property

and adjusts the phrasing:

Y

prejudicial to a person > to the prejudice of a person
right gained by means of usucaption or prescription > prescriptive or possessory right
trusting in > in reliance on

Strategy: Brickdale’s use of paraphrasing offers various alternatives for Winiwarter’s
terms and significantly shortens the phrases. His strategy here is directly related to the
skopos (purpose) of his translation, i.e. to explain the ideas to his audience in England
as simply and clearly as possible. As opposed to Winiwarter’s text, there was no need
to strictly adhere to the original structure of the legislative text in German. In fact,
Brickdale stated this aim specifically in his introductory note:

... I have found it advisable for the purposes of this Report to treat the text with rather
more freedom than would have been admissible in Dr. von Winiwarter’s work.

(Brickdale 1896: 115)
Examples of his paraphrasing:

In §632, Brickdale takes the original, long and complicated clause and shortens it to

two lines. Undoubtedly, his paraphrase is much easier to understand than Winiwarter’s clause,
which follows the structure of the original German version.

3 In Czech, the corresponding term would be “vklad” (intabulace).
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Winiwarter (1866) Brickdale (1896)

§. 632.
A possessor of an entailment can, it is true, renounce | 632. [Limited owner can only deal with his own
his right for himself, but in no case for the posterity, | beneficial interest in the property.]
even, if it does not exist. If he mortgages the
produce of the entailment, or even the estate itself
under entailment; the mortgage is only good for that
part of the produce, which he is justified in
collecting, but not for the estate under entailment, or
for the share of the produce, which belongs to the
SUCCESSOT.

In §1474 below, Brickdale abbreviates the clause to quickly convey the meaning to his
audience. Notice that it is not even a full sentence.

§. 1474.
The qualification of a family-entailment, of a fee-farm | 1474. [Entails and settlements protected against
and copyhold-estate is only lost in consequence of a prescription for 40 years. |

free possession of fourty years.

Baeck’s annotations (1972)

As discussed in detail in Chapter 4, Winiwarter had a huge influence on Baeck and his
version of the ABGB, and Baeck even openly stated this in his preface. What sets Baeck apart
from Winiwarter and the other successors was that he heavily annotated his text in the form of
legal and linguistic recommendations. Below are some examples that could offer assistance
when translating civil-law texts into English.

A. Recommendation: As discussed above in the Winiwarter section, the terms “Miete”
and “Pacht” are a common issue when translating civil legislation into English, and
Baeck discusses this as well. In his note on page 211, Baeck explains the difference
between both terms and points out that there is a third expression in German covering
both concepts, i.e. “Bestandvertrag” which he translates as “contract of tenure”. After
careful deliberation, Baeck recommends translating Miefe as “tenancy” and Pacht as
“lease”.

The table below compares the use of terms for Winiwarter’s principal successors and
the corresponding German original. The terms are colour-coded to match up the terms for
each of the translators.

Winiwarter (1866) Baeck (1972) Eschigs (2013)
Of contracts for hiring, for Contracts of Tenure, Hereditary About tenancy agreements |,
hereditary tenement and Leasehold and Copyhold. emphyteusis agreements and
copyhold. rent charge agreements|>°
Contract of Tenure Lease agreement.

3¢ The part in brackets [ ...] is no longer in effect.
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§.1090.
The contract, by which some one
receives the use of an inconsumable
thing, for a certain time and for a

fixed irice, is called in general a

Article 1090. A contract by which
a party is granted the use of
durable property for a certain

period and for a fixed price is
called, in general, a h

§ 1090. The agreement pursuant to
which someone is granted the use
of an [sic] non-consumable asset
for a specific period of time and

for a SEeciﬁed ﬁrice is called a

. 1091.
The is called

deed of conveyance, when the thing
hired can be used without being
worked; but -, when it can only
be used with application and
trouble. Ifin a

contract things of the first and
second description are hired at the
same time; the contract is to be
judged of according to the quality
of the principal thing.

1. Contract for tenancy and -

Article 1091. A EONTACHONIeHuTE

is called a tenancy contract when
the property for which tenure was
granted can be used without
further work and is called a -
when it can be used only with
diligence and work. If in a tenure
contract property if both sorts is
granted at the same time, the
contract is to be determined
according to the nature of the
principal property.

§ 1091. A is
called a tenancy agreement if the
asset subject to the lease can be
used without further modification;
if it can only be sued by [use o
diligence and effort, a H
_. If assets of the
first and the second type are
subject to a lease agreement at the
same time, the contract is to be

assessed in accordance with the
nature of the main asset.

German original:

Bestandvertrag.

Mieth- und -vertrag.

Von Bestand-, _- und Erbzins-Vertrigen.

§ 1090. Der Vertrag, wodurch jemand den Gebrauch einer unverbrauchbaren Sache auf eine gewisse Zeit und
gegen einen bestimmten Preis erhilt, heifit iiberhaupt

§ 1091. Der _ wird, wenn sich die in Bestand gegebene Sache ohne weitere Bearbeitung

ebrauchen 148t, ein Miethvertrag; wenn sie aber nur durch Fleifl und Miihe beniitzt werden kann, ein
h genannt. Werden durch einen Vertrag Sachen von der ersten und zweyten Art zugleich in Bestand
gegeben; so ist der Vertrag nach der Beschaffenheit der Hauptsache zu beurtheilen.

Note: The comparison of terms in the ABGB (such as the above clause) could
provide some clarification with respect to translating the terms used in the Czech
Civil Code relating to sections 2201 to 2331 on “ndjem” (rent, tenancy, lease) and
sections 2332 to 2357 on “pacht”’ (lease, usufruct, usufructuary lease). See
discussion below on this topic relating to Chroma 2014.

The above terms can be summarized as follows:

Bestandvertrag = contract for hiring (Winiwarter) = contract for tenure (Baeck) = lease

agreement (Eschig)

Erbpachtvertrag = hereditary tenement (Winiwarter) = hereditary leasehold (Baeck) =
emphyteusis agreement (Eschig)

Erbzinsvertrag = copyhold (Winiwarter, Baeck) = rent charge agreement (Eschig)
Mietvertrag = deed of conveyance (Winiwarter) = tenancy contract (Baeck) = tenancy

agreement (Eschig)

Pachtvertrag = lease (Winiwarter, Baeck) = commercial lease agreement (Eschig)

Recommendation: Baeck discusses the use of the civil-law term “thing” in a footnote
on page 50. The ABGB itself includes a section on Sachenrecht (Law of Things),
which he suggests translating as “Law of Property”. He also recommends translating

Sache (literally “thing”) as “property” in order to avoid the cumbersome term “thing”.
Interestingly, Winiwarter decided to use “thing” to correspond more closely to the
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original term in German and other European languages, including Latin (res).’” As we
see in the comparison table below, the Eschigs opted for another term: “asset”.

Winiwarter (1866) Baeck (1972) Eschigs (2013)
§. 285.
Every thing, which differs from the | Article 285. Everything which § 285. Everything that is different
person and serves for the use of differs from the person and serves | from a person and that can be used
men, is called a thing in the legal for the use of men is called by humans is defined as an asset in
sense. property in the legal sense. the legal sense.

German original: Alles, was von der Person unterschieden ist, und zum Gebrauche der
Menschen dient, wird im rechtlichen Sinne eine Sache genannt.

2012 Czech Civil Code:

§489

Véc v pravnim smyslu (dale jen ,,véc™) je vSe, co je rozdilné od osoby a slouZzi potiebé lidi.

Section 489

A thing in a legal sense (hereinafter a “thing”) is everything that is different from a person and serves
the needs of people.

Note: Like Winiwarter, the English translation of the Czech Civil Code, retrieved from the ASPI database, also
uses “thing” as a translation of “vec”.

b

The Czech Civil Code contains an almost identical provision defining the term “thing’
(see above). The influence from the ABGB here is unmistakable, and hence, it would be
beneficial to consult the various English translations of section 285 in the ABGB when
translating the Czech provision (§489), as well as other provisions that are similar in the
Czech Civil Code. When taking into account the translators’ choices above, perhaps one of
the alternatives to “thing” would be more effective for the translation of “Sache” or “vec”(?)
See the discussion below (Chroma 2014) on the use of “thing” in the Czech Civil Code.

In any case, since the term “thing” is used throughout most European civil codes (e.g.
Sache — German, véc — Czech) and the Latin term “res” is commonly used in western legal
texts in a number of legal expressions, translators should indeed carefully consider how they
express this term in English.

C. Recommendation: On page 151, Baeck makes a practical recommendation with
respect to the German term Verwaltung, which could be translated as “administration”
in other contexts. Baeck points out that “administration” in legal English, i.e. personal
representation of the deceased person, means something quite different than what the
term intends to connote in German. The German term Verwaltung means
management, and thus to avoid confusion, should be translated as such.

In the table below, both Winiwarter and Baeck use “management”. The Eschigs, on
the other hand, opt for “administration” and “administer”. In the context of
inheritance, it seems that the choice of “administration” could indeed be ambiguous
and lead to misunderstandings.

37 Although the German word “Ding” is related to “thing” etymologically, “Sache” is normally used in German in the legal sense of “thing”.
The term “rights in rem” is translated into German as dingliche Sachenrechte. “Sache” and the English word “sake” are of the same origin.
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Winiwarter (1866)

Baeck (1972)

Eschig (2013)

§. 810.

assets is to be left to him.

If the heir in entering upon the
inheritance proves his right
of inheritance sufficiently, the
management and use of the

Procedure before the transfer of the

inheritance
a) Management.
Article 810. If the heir, in accepting
the inheritance adequately proves
his right thereto, the management
and use of the estate are to be
conferred upon him.

Provisions prior to devolution of
the inheritance:

a) administration;

§ 810. (1) The heir, who sufficiently
evidences his right to an inheritance
at the time of acceptance of the
inheritance, is entitled to use and
administer the assets comprising the
estate ...

German original:

Vorkehrungen vor Einantwortung der Erbschaft: a) Verwaltung;]

German version (1866, 1966): Wenn der Erbe bey Antretung der Erbschaft sein Erbrecht hinreichend ausweiset,
ist ihm die Besorgung und Beniitzung der Verlassenschaft zu iiberlassen.

German version (2013): Der Erbe, der bei Antretung der Erbschaft sein Erbrecht hinreichend ausweiset, hat das
Recht, das Verlassenschaftsvermdgen zu beniitzen, zu verwalten und die Verlassenschaft zu vertreten, solange
das Verlassenschaftsgericht nichts anderes anordnet.

D. Recommendation: Baeck also has his own recommendation for the terms Verjihrung

and Ersitzung that is somewhat different from Brickdale’s. As opposed to Winiwarter
and Brickdale, Baeck chooses to use “limitation” for Verjdihrung to correspond more
closely to the concept in common law of “statute of limitations”. For the sake of
clarity, I provide below a comparison table showing how Winiwarter, Brickdale, and
Baeck translate the terms.

Winiwarter (1866)

Brickdale (1896)

Baeck (1972)

Of the prescription and usucaption.

§. 1451.
The prescription is the loss of a right,
which has not been exercised during the
time fixed by the law.

1451. Prescription is the loss of a right which
has not been exercised during a period fixed
by law for the purpose.

Limitation and adverse possession

Limitation
Article 1451. A limitation is the loss of a
right which has not been exercised during
the time fixed by the law.

§. 1452.
If the prescriptive right devolves at
the same time upon another person
on the ground of his legal
possession; it is called a right
gained by usucaption, and the
mode of acquisition, usucaption.

1452. If the right which has been lost owing
to prescription devolves at the same moment
on another person by virtue of lawful
occupation, it is called a possessory right, and
the mode of acquisition, title by possession.

Adverse possession (usucapio)

Article 1452. If a right lost by limitation
devolves at the same time upon another
person on the basis of his legal possession, it
is called a right acquired by adverse
possession

German original:
§. 1451.
Verjahrung.

Die Verjdhrung ist der Verlust eines Rechtes, welches wihrend der von dem Gesetze bestimmten Zeit nicht ausgeiibt

worden ist.
§.1452.
Ersitzung.

Wird das verjdhrte Recht vermoge des gesetzlichen Besitzes zugleich auf jemand Anderen iibertragen; so heifit es ein
ersessenes Recht, und die Erwerbungsart, Ersitzung.
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The above recommendations could be consulted when translating the sections in the
Czech Civil Code dealing with promiceni and prekluze (§§ 609—654 and others). However,
translators should be very careful with their terminological choices. Verjihrung (promlceni) is
sometimes translated as “prescription”, which could be confused with the term “prekiuze” in
Czech — also sometimes translated as “prescription”. One way to resolve this issue is to avoid
using the term “prescription” for any of the institutions and to translate promiceni as
“limitation” or “statute of limitation” and prekluze as “statute of repose”. See the discussion
below on prekluze and promiceni (Chroma 2014).

The Eschigs and their glossary (2013)

In addition to the fact that the Eschigs’ translation is dual-language (German-English), the
most valuable part of their text is their extensive German-English and English-German
glossary. One very useful feature of the glossary is that it lists the sections in which the terms
occur.

Glossar ABGB Deutsch — Englisch

Deutsch Englisch §8
Abbaubetrieb on site mining work 218, 219
Abgeltung der Mitwirkung am compensation for contribution to 98, 99,
Erwerb [des Ehegatten] the income [of the spouse] 1486a, 1495
abgerissenes Land cut-off land 412
Abhandlung der Erbschaft probate proceedings 797824
Abhandlungsgeschift lestamentary matter 798
Abhiingigkeitsverhiltnis relationship of dependence 2841
Ableugnung des Besitzes denial of possession 376
Abschlagszahlung discount 1415 f, 1428
Absicht der Parteien intention of the parties 914
Abstammung descent 140-154
Abstammung in der Seitenlinie collateral descent 41
Abstarnmung in gerader Linie lineal descent 41
Abstammung vom Vater descent from the father 144
Abstlammung von der Mutter descent from the mother 143
Abstarmmungssache affair regarding descent 142
Abtretung [einer Forderung] assignment 1392 ff
Abwasser wastewater 364

Abwesende
Achtung
Adoption

absent persons
respect
adoption

270
137
191 ff

Excerpt from the glossary (Eschig and Pircher-Eschig 2013: 363)

The glossary itself is a rich source of civil-law terminology that can be consulted and
used to translate any civil legislation into English, not only German-language texts. Since the
Czech Civil Code has a direct legal and historical connection to the ABGB and shares many
of the same terms, the glossary would especially be useful in consulting terminology used to
translation the Czech Civil Code into English.

A. Recommendation: Pacht vs. Miete
The glossary understandably deals with the traditional juxtaposition between the terms
Pacht and Miete and provides the following entries:

Pachtvertrag = commercial lease agreement
Mietvertrag = tenancy agreement
Pachtzins = rent (under a commercial lease agreement)
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Mietzins = rent (under a tenancy agreement)

Pidchter = commercial lessee

Mieter = tenant

Similar to Winiwarter, the Eschigs differentiate between the two rental types
“Pacht’ and “Miete” according to the specific purposes, i.e. commercial and
residential. The Eschigs, of course, use the more up-to-date terms “commercial” and
“tenancy”, whereas Winiwarter uses terms from his own environment and time period
(“house” and “farm”). In addition, both authors similarly refer to both types of rent
(Pachtzins and Mietzins) as just “rent” in English unless there is a need to distinguish

between them.

Both Baeck and the Eschigs agree on the general terms to use for Pacht and Miete, i.e.
tenancy and lease, but vary in their specific use, e.g. “contract of tenure” vs. “lease

agreement” and “lease” vs. “commercial lease agreement” (see table above in the

section on Baeck).
The Eschigs’ glossary is an excellent source of terminology and consultation
even for translating the provisions in the Czech Civil Code dealing with ndjem (Miete)

and “pacht’. See Chromé 2014 below for more on these terms.

Recommendation: Verjdhrung and Ersitzung

Another terminological pair taken up in the Eschigs’ glossary and discussed above by
the other translators (Brickdale and Baeck) is Verjdhrung and Ersitzung.

The glossary provides the following entries:

Verjdhrung = lapse of time
Ersitzung = adverse possession

For reference purposes, here is a table comparing all four of the authors’ translations

of the terms in context.

Winiwarter (1866)

Brickdale (1896)

Baeck (1972)

Eschigs (2013)

Of the prescription and
usucaption.

§. 1451.
The prescription is the loss of a
right, which has not been
exercised during the time fixed
by the law.

1451. Prescription is the loss of
a right which has not been
exercised during a period fixed
by law for the purpose.

Limitation and adverse
possession

Limitation
Article 1451. A limitation is
the loss of a right which has not
been exercised during the time
fixed by the law.

About the lapse of time and
adverse possession.

Lapse of time.
§ 1451. The lapse of time is the
loss of a right which has not
been used during a certain
period determined by law.

§. 1452.
If the prescriptive right
devolves at the same time upon
another person on the ground of
his legal possession; it is called

1452. If the right which has
been lost owing to prescription
devolves at the same moment
on another person by virtue of

Adverse possession (usucapio)

Article 1452. If a right lost by
limitation devolves at the same
time upon another person on
the basis of his legal

Adverse possession

1452. If the lapsed right is
being transferred to someone
else at the same time due to the
legal possession, it is called an
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a right gained by usucaption, lawful occupation, it is called a | possession, it is called a right adversely possessed right and

and the mode of acquisition, possessory right, and the mode acquired by adverse possession | the type of acquisition adverse
usucaption. of acquisition, title by possession.
possession.

German original:

§. 1451.

Verjéhrung.

Die Verjéhrung ist der Verlust eines Rechtes, welches wihrend der von dem Gesetze bestimmten Zeit nicht ausgeiibt
worden ist.

§. 1452.

Ersitzung.

Wird das verjahrte Recht vermdge des gesetzlichen Besitzes zugleich auf jemand Anderen iibertragen; so heifit es ein
ersessenes Recht, und die Erwerbungsart, Ersitzung.

For a discussion on the term Ersitzung and Czech terminology, see the section below
on Chroma (2014).

C. Recommendation: Obereigentiimer and Nutzungseigentiimer

Nutzungseigentiimer = owner with the right to use
Obereigentiimer = dominant owner

Winiwarter (1866) Baeck (1972) Eschig (2013)
§.363. Restrictions Limitations of such ownership.
The same rights enjoy also imperfect Article 363. Imperfect owners, both § 363. Precisely the same rights are
proprietors, both lords paramount as well as | superior and psufructuary, enjoy the same enjoyed by partial as well as dominant
usufructuary proprietors; only the one dare | rights, except that neither may undertake owners and pwners with the right to use,
not undertake anything, which is in anything which impairs the rights of the however, one [owner] cannot do anything
contradiction to the right of the other. other. that would conflict with the rights of
another.

Original German:

§. 363.

Beschrankungen derselben.

Eben diese Rechte genieflen auch unvollstéindige, so wohl Ober- als Nutzungseigenthiimer; nur darf der Eine nichts
vornehmen, was mit dem Rechte des Anderen im Widerspruche stehet.

As mentioned above, Brickdale translated the terms Obereigenthum and
Nutzungseigenthum as well, but this provision was repealed in 1939. Below is a comparison
of this clause for Brickdale and Winiwarter.

Winiwarter (1866) Brickdale (1896)
§. 629.
The right of property in the fortune under entailment is divided 629. The ownership of the entailed property is divided between the

between all expectants, and the possessor of the entailment for the remaindermen and the person entitled for the time being. The
time being. The former have the right of lord paramount alone; but | former have only dominium*, and the latter has usufruet* as well.
the latter also the usufructuary property.

86



Original German:

§. 629.

Grundsatz iiber die Rechte der Anwirter u. des Inhabers des Fideicommisses.

Das Eigenthum des Fideicommif3-Vermdgens ist zwischen allen Anwirtern und dem jedesmahligen Fideicommif3-Inhaber
getheilet. Jenen kommt das Obereigenthum allein, diesem aber auch das Nutzungseigenthum zu.

Although the Eschigs define “usufruct” in § 509 of their translation as “the right to use
someone else’s asset without any limitations”, the same as Winiwarter and Baeck, they only

use the term in sections where the term FruchtniefSung is in the original German text.

Winiwarter (1866)

Baeck (1972)

Eschig (2013)

§. 509.
The usufruit [sic] is the right of enjoying
without any restriction a thing belonging to
another, supposing the enjoyment does not
injure the substance.

2. Usufruct.
Article 509. The usufruct is the right of
using the property of another without any
restriction, assuming that the use does not
injure the substance of the property.

2) of usufruct.
§ 509. Usufruct is the right to use someone
else’s asset without any limitations subject
to the preservation of the substance.

§.511.

The psufructuary has a right to the full
produce, both ordinary and extraordinary;
therefore the clear gain of the shares of a
mine, which has been obtained in observing
the existing laws for mining, and the wood
felled according to the forest-regulations
belong to him. He has no claim to a treasure,
which is found in the land intended for the
usufruit [sic].

Rights and duties of the usufructuary
Article 511. The usufructuary has a right to
the full profits of the property, whether
ordinary or extraordinary, including capital
gain of the share of a mine, which has been
obtained pursuant to the existing laws for
mining, and lumber felled according to
forest regulations. He has no claim to a
treasure which is found in land subject to the
usufruct.

Right and obligations of the usufructor.
§ 511. The usufructor is entitled to the full,
ordinary as well as extraordinary profit;
hence he is also entitled to the mere profit
from mining shares subject to the applicable
mining regulations and the felled forest
wood. He is not entitled to a treasure which
is found on the land designated for the
usufruct.

German original:
§. 500.
der FruchtnieBung.

genieflen.

§. 511.

Rechte und Verbindlichkeiten des Fruchtnieers.
Der Fruchtnieler hat ein Recht auf den vollen, sowohl gewdhnlichen als ungew6hnlichen Ertrag; ihm gehort
daher auch die mit Beobachtung der bestehenden Bergwerksordnung erhaltene reine Ausbeute von
Bergwerksantheilen und das forstméBig geschlagene Holz. Auf einen Schatz, welcher in dem zur
FruchtnieBung bestimmten Grunde gefunden wird, hat er keinen Anspruch.

Die FruchtnieBung ist das Recht, eine fremde Sache, mit Schonung der Substanz, ohne alle Einschriankung zu

§ 1285

Section 1285

§ 1286

Section 1286

Similar clause in the Czech Civil Code, based on the ABGB:

Na skrytou véc nalezenou v pozemku pozivatel pravo nema.

A usufructuary has no right to a hidden thing found in the tract of land.

Sluzebnosti pozivaciho prava se pozivateli poskytuje pravo uzivat cizi véc a brat z ni plody a uzitky; pozivatel
ma pravo i na mimotadny vynos z véci. Pfi vykonu téchto prav je pozivatel povinen Setfit podstatu véci.

Usufruct grants the usufructuary the right to use a thing of another and take its fruits and revenues; the
usufructuary also has the right to extraordinary yield from the thing. In the exercise of these rights, the
usufructuary is obliged to preserve the substance of the thing.

* Notice the similarity between this clause in the Czech Civil Code and §509 of the ABGB.
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* Notice the similarity between this clause and the last sentence of §511 in the ABGB. The
German text uses the word “Schatz”, which is literally translated as “treasure” in all three
English versions, and sounds rather awkward in English. A more dynamic translation could
be “natural resource”. In Czech, the term has been reinterpreted as “skryta véc” (hidden
thing), which suggests the idea of a “treasure” or something valuable underground, such as
a natural resource.

In the second clause, the Eschigs, in essence, have created a new word in English
(“usufructor”), which has most likely been inspired by the German original Fruchtniefler
based on the productive “-er/-or” suffix commonly shared by German and English to indicate
a person.

The sample texts above could be consulted when translating similar clauses in the
Czech Civil Code, e.g. §§1285-1296 (see the clauses from the Czech Civil Code in the table
above). See also the discussion below on “usufruct” in the section on Chroma (2014).

The above terms can be summarized as follows:

FruchtnieBung = ususfructus (Latin) = pozivaci pravo (Czech) = usufruct (Winiwarter, Baeck,
Eschig)

FruchtnieBer = usufructuarius (Latin) = pozivatel (Czech) = usufructuary (Winiwarter, Baeck)
= usufructor (Eschig)

Progress in translating new Czech civil legislation into English (2012 and beyond)

As mentioned several times in this dissertation, the introduction of the new Czech
Civil Code in 2012 brought with it many uncertainties about how to translate terminology and
phrasing based on the ABGB tradition that had not been seen or used by Czech legal
practitioners or the general public for more than half a century.

One of the first Czech legal scholars to systematically explore how to translate Czech
civil law into English after the new legislation was introduced was Dr Marta Chroma from
the Faculty of Law of Charles University. In fact, in 2014, Chroma published a book in Czech
entitled Prdvni preklad v teorii a praxi: Novy obcansky zakonik [Legal Translation in Theory
and Practice: The New Civil Code] presenting her theoretical reasoning and practical
recommendations for translating the new Czech legislation into English.

One of Chroma’s objectives in writing the book was to introduce translators to the

terminology and phrasing of the new code and to guide them in finding solutions to
effectively and accurately translating the new civil legislation into English.
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Our goal is not to provide a complete translation of the code, but to lead translators in a
direction that can help them find solutions to situations that might appear to be difficult
from their perspective, to help translators achieve a sufficient amount of translation
proficiency ...

(Chroma 2014: 90)

As will be apparent from the discussion below, Chroma relies on similar principles for
translating Czech civil legislation into English as I am proposing here (i.e. consulting and
using the experience of past translators of civil legislation and their translations). However, in
addition to the translations available in central Europe, such as the ABGB and the BGB, she
also looks at other translations of civil codes from around the world (e.g. the Louisiana Civil
Code, the Civil Code of Québec, or the Civil Code of Japan).

Below are a few examples of the commentaries provided by Chroma in her book for
translating the terminology of the Czech Civil Code into English that relate to the
recommendations and strategies of Winiwarter’s successors discussed above.

A. ndjem (Miete) and “pacht”

In a commentary on the word “pacht” in Czech, which is a direct borrowing from the
German term “Pacht” in the ABGB, Chroma (2014: 214-215) explains that the term was
reintroduced to the Czech legal system after more than 70 years and that the basic difference
between ndajem and pacht is that, with pacht, the lessee (Pdchter in German, pachtyr in
Czech; translated as “usufructuary lessee” by Chroma and “commercial lessee” by Eschig)
“enjoys the fruits and benefits of the leased thing”.

Chroma continues in the commentary by recommending the most appropriate
translation for “pacht” taking into consideration the actual meaning of the term in Czech law
and the historical development of the word in past translations.

She points out that the Roman-law concept emphyteusis would not be appropriate
because it only relates to immovable property, and the Czech term “pacht” covers both
immovable and movable property™.

Baeck (1972) would agree with Chroma’s conclusion, insofar as he states that both
Pacht and Miete are used in Austrian civil law for movable and immovable property (Baeck
1972: 212).

After explaining that the English term “usufruct” would also not cover the term
“pacht” because usufruct does not entail the basic terminological attribute of pacht (i.e. the
lease of a thing), Chroma turns to other past translations of civil codes for assistance,
including Winiwarter’s 1866 translation, which translates the term Pacht as “lease”.

In conclusion, she logically adopts a combination of “usufruct” and “lease” in order to
cover the full meaning of the term “pacht” in Czech and settles on the term “usufructuary
lease” — the term used by the English translation of the BGB.

¥ My translation

3 Note that the Eschigs actually use the term “emphyteusis agreements” for Erbpachtvertréiigen (see the table above under Baeck).
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So it is clear from the above analysis, that Chroma has consulted past translations and
takes advantage of the terminological evolution of civil law in Europe and other parts of the
world as a strategy for translating the Czech Civil Code into English.

B. Pozivaci pravo (usufruct/FruchtnieBung)

In a commentary on page 147 and 148, Chroma hashes over the issue of how to
translate into English the terms in Czech “pravo uzivani” and “pravo pozivani”. The term
“pravo uzivani” can be translated in a straight-forward manner as “right to use”. This is in
contrast to “prdvo pozivani” or “pozivaci pravo”, which infers the notion “the right to take the
natural and civil fruits”. To summarize her argument, Chroma continues by stating that, since
this is a term specific to civil law, a term needs to be selected in English that communicates its
particular civil-law character, i.e. the Latin-based term “usufruct” could be used.

Chroma also points out that “usufruct” could cause certain problems with respect to
translation because no verb form exists for the term as in Czech (poZivat). In this particular
case, she suggests using the phrase “take the natural and civil fruits” or a shortened version
“enjoy the fruits”.

Another lesson that has been provided in this context is that it is important not to
confuse in any of the languages the terms pacht and usufruct.

So it would be beneficial to summarize the terms as follows:

FruchtnieBung = ususfructus (Latin) = pozZivaci pravo (Czech) = usufruct (Winiwarter, Baeck,
Eschig, Chrom4)

in contrast with

Pachtvertrag = pactum (Latin) = pacht (Czech) = lease (Winiwarter, Baeck) = commercial
lease agreement (Eschig) = usufructuary lease (Chroma)

C. “Vé&c” (Thing/Sache)

As discussed above in the section on Baeck, another terminological issue to consider
when translating civil law into English is the Latin term res, which is used copiously in the
civil codes of Europe. To translate this term, Winiwarter used “thing”, Baeck decided to use
“property”, and the Eschigs settled on “asset”.

Chroma (2014) discusses the use of this term in a commentary in her book on page
117. She recommends using the simple term “thing” when translating continental law for the
following reason in particular. The term “thing” in common law is rarely used when dealing
with rights in rem. The term “property”, on the other hand, is used frequently in common law.
However, since “property” has many meanings and its interpretation can be ambiguous, it
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should not be used for the civil-law concept res (véc/Sache). So to avoid any ambiguity, it is
justifiably better to use the term “thing” in this context.

D. Promliceni and Prekluze

In a commentary on page 124, Chroma discusses the terms promiceni and prekluze
taken up in the Czech Civil Code in sections 609 to 654 (see the discussions above relating to
Baeck and the Eschigs). Chroma explains that the standard term in common law for promiceni
is “statute of limitations” and provides various synonyms for the term, including the one used
by Baeck “limitation” and the one used by the Eschigs “lapse of time”.

Similar to my discussion in the section on Baeck above, she has misgivings about the
general use of “prescription” for the term “prekluze”, due to its association in common law
with the idea of “vydrzeni”, i.e. usucapio in Latin. To avoid this problem, she suggests
translating prekluze as “lapse” or “lapse of claim”.

The problematic term Ersitzung in German is nearly identical to the meaning of the
term vydrzeni in Czech, which Chrom4 (2014) translates as “positive prescription” or
“acquisitive prescription”. The Czech Civil Code does not pair up the term Ersitzung with
“Verjahrung” as in the case of the ABGB, but “vydrZeni” (Ersitzung) is set out in separate
provisions (§§ 1089-1098).

From all the examples presented above, we can logically summarize the terminology
as follows:

Ersitzung = usucapio (Latin) = vydrzeni (Czech) = usucaption (Winiwarter) = title by
possession (Brickdale) = adverse possession (Baeck and Eschig) = positive
prescription or acquisitive prescription (Chroma)

Verjahrung = preescriptio (Latin) = promlceni (Czech) = Prescription (Winiwarter and
Brickdale) = limitation (Baeck, Chroma) = lapse of time (Eschig, Chroma ) = statute
of limitations (Chroma)

Praklusion = preeclusio (Latin) = prekluze (Czech) = lapse of claim, negative
prescription, extinctive prescription (Chroma) = statute of repose (my suggestion)

Hence, it is ultimately up to the translators which of the above English alternatives
they find most appropriate to use, taking into account the context and purpose of the
translated text.

Closing remarks

A logical conclusion from the above discussions would be that it is important to
properly research knowledge and experience from the past (or at least consult someone who
has already done this) when translating civil law in order to contextualize your translation and
produce the most effective and accurate results. In addition to using our own knowledge and
experience as translators, one method for accomplishing this would be to consult past versions
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of the text that is being translated and to compare instances of the problematic terms and
concepts.

If the text has never been translated and there are no precursor texts, it could still be
beneficial to consult similar texts with similar terms and concepts, e.g. civil codes and related
texts from other jurisdictions. Even if precursor texts exist, it may still be of use to consult
texts from other countries or jurisdictions, as for example, Chromé (2014) has done with the
Czech Civil Code.

The framework I have outlined above, based on the Winiwarter tradition, is a method
of achieving this goal, and it is based on the following guidelines:

» Learn from the past and investigate the history of the text you are translating.

- When translating legislation, your text will almost always have a past, and if you
do a little digging, you might be surprised at all of the practical information you
find.

- Connecting to the text’s past will also help you better understand and contextualize
the legislation, and in turn, will make the translation process easier.

» Use this history and your findings to carefully research what resources you can
make use of to translate your text
- In addition to legal dictionaries, glossaries, legal databases, etc., you might find a
past translation to help you with the terms and phrasing. If you are dealing with
traditional legislation, such a civil code or constitution, you might even discover
an older translation of your text, as in the case of the ABGB.

» Compare the terms and phrases you want to use in context.

- Once you have identified the sources and gathered all the information, start
organizing and comparing the important terms and phrases in context.

- To accomplish this, it might be useful to create tables to compare the terms in the
clauses where they originally appear (see above in Chapter 4 and Chapter 5 for
examples of comparison tables).

- Comparing the terms in their original context can help you differentiate the various
nuances of the terms and can ultimately make it easier to select the appropriate
terms and phrases.

- In addition to past translations, consulting and comparing the original source texts
of these translations may also help with contextualization and provides quick and
invaluable reference materials.

- After looking at the terms in context, a helpful exercise might be to place the
different translations of a term side by side. This could also be used as a reference
glossary for making quick decisions about what translation of a term to use.

Example:

Ersitzung = usucapio (Latin) = vydrzeni (Czech) = usucaption (Winiwarter) = title by possession
(Brickdale) = adverse possession (Baeck and Eschig) = positive prescription or acquisitive
prescription (Chroma)
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» Take advantage of prefaces, notes, and commentaries
- When using past translations, it might be helpful to look at the paratextual
information (e.g. translators’ prefaces and notes). These are often filled with
recommendations and strategies that can help you when translating your text.

In the case of the translating the ABGB into English, Winiwarter’s translation can
provide an excellent base for consulting terminology and phrasing, and the texts of his
successors can be used as a means of modernizing some of the terminology and phrasing so
that it reflects contemporary legal usage.

When translating the Czech Civil Code, the Winiwarter tradition can be used to
research terminology and to find the most appropriate translations, and in turn, connect the
text to its legal and historical roots.

As demonstrated in one of the key examples above, Miete and Pacht (“ndjem” and
“pacht”), translators can benefit from a combination of recommendations, notes, and
terminological choices of past translators.

The Winiwarter tradition and the framework presented above is an approach based on
the historical continuity of legislative texts and their translations. It can provide translators
with the context and terminological grounding essential for producing a dynamic translation
that is not only jurilinguistically accurate but also historically engaged.

The objective of this framework is not to provide an exhaustive method for translating
civil law, but to guide translators towards a more meaningful approach to legal translation and
to historically engage legal translators in the texts they are translating. Thus the ultimate aim
is practical: to assist translators in choosing the most accurate terminology and phrasing for
translating civil legislation into English. Although the focus is on expressing civil-law
concepts in English, the overall principles and guidelines of the framework are more universal
and can be applied to other language contexts as well.

Engaging in this type of research will guide us towards future directions in our efforts
to effectively translate civil law. In this respect, a future academic endeavour of mine is to use
this framework in the context of the Winiwarter tradition to carry out more in-depth research
and to offer more systematic methods for translating civil law into English.
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Conclusion

An underlying theme in this dissertation is that when someone produces a translation
of an important text, such as a civil code, it does not just disappear, even if most of the
tangible clues of its existence have been lost or forgotten. The text in some way lives on, and
in some shape or form, is reinvented by people who understand its usefulness (e.g. Brickdale)
or by other translators who use it as reference or who retranslate the original source text (e.g.
Baeck). In some cases, making use of a translation may be unintentional or not acknowledged
at all (e.g. the Eschigs).

Thus, a goal of this dissertation was to explore, by way of Winiwarter, how this
phenomenon plays out and what strategies are used in the process.

In my specific context, the importance of investigating the life of Josef Winiwarter
and his translation of the ABGB is clear, and the influence he has had on the phrasing and
vocabulary of civil legislation in English should be properly understood and acknowledged.

Let’s briefly revisit the notion of “importance” discussed in Pym (1998).

As Pym points out,
If intellectual work is to be done purposefully and for more than aesthetic
contemplation, the aim must surely be to answer questions of importance.

He goes on by explaining,
... if such work is to be done with some degree of involvement or even
passion, the aim must be to tackle questions that are relatively close to our
lives. Historians of translation have no real reason to be different in this
regard.

(Pym 1998: 24)
The key questions of importance that I have tried to answer in this study are
» 1. Who was Josef Winiwarter and how was he important as a legal translator?
» 2. Why did Winiwarter translate the ABGB into English in the first place?

» 3. Has his translation influenced other translators or legal practitioners and their texts?
And if so, how?

» 4. How is this knowledge important to contemporary legal translators and to legal
translation practices in general?
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The answers to these questions, which were developed throughout this dissertation,
can be expressed in terms of my academic contribution to translation studies and the field of
translation history.

So what is the outcome of this PhD project and what has it contributed to the field of
translation history and legal translation in general?

Firstly, it introduces to the public an important legal translator who was practically
unknown until now. This, in and of itself, is a significant contribution to the field of legal
translation history and translation studies as a whole.

As my research demonstrates, Winiwarter was, in many respects, a pioneer of legal
translation in the environment of nineteenth-century central Europe. He was the first person to
translate the Austrian Civil Code into English, and as such, established a benchmark for future
English translations of continental law.

Chapter 3 answers the first two questions of importance above. This chapter not only
provides previously unknown details of Winiwarter’s life and relationships, it creates a rich
portrait of a unique legal translator in nineteenth-century Europe who influenced the
development of legal translation. Without this research, many detailed aspects of
Winiwarter’s life and achievements would have remained unknown.

Secondly, my research reveals how the pioneering work of Winiwarter in translating
the key civil legislation of a powerful empire had influenced other translators and legal
practitioners in central Europe, England, and the United States. It also points to the
importance of Winiwarter’s translation in developing and establishing a reliable model for
translating the terminology and concepts of civil legislation into English.

The third question of importance above is answered in Chapter 4. This chapter takes
us on a journey through the nineteenth and twentieth centuries and shows the different facets
of Winiwarter’s influence, from a travelling English registry officer using Winiwarter’s
translation to explain the central-European system of registration (Brickdale), various legal
scholars in Europe and the United States citing Winiwarter’s translation in legal journals, to
an adaptation of Winiwarter’s translation of the ABGB in the United States in the mid-
twentieth century (Baeck). We end up in the twenty-first century with the Eschigs’ new
translation of the ABGB in Austria and Dr Chroma in the Czech Republic consulting the past
translations of civil codes in order to cope with the new terminology and concepts of the
Czech Civil Code.

This again is a noteworthy contribution to translation history, demonstrating how a
translation travels through time and space and influences other people and texts

Thirdly, taking a more practical turn, my dissertation shows in Chapter 5 how
Winiwarter’s text and the texts of his successors can be consulted and used today to translate
the complicated terminology and phrasing of continental legislation into English. This chapter
answers the fourth question of importance above. It offers an historical approach to translating
important civil legislation into English based on what I refer to as the Winiwarter tradition
and provides a framework for applying this approach.
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This is undoubtedly an important practical contribution to jurilinguistics and translator
training and proficiency in general.

The Czech Civil Code is used as an example for illustrating this framework. By using
this example, the study focuses on putting translation strategies into practice — taking
advantage of Winiwarter’s translation, the texts of his successors, and other past translations
when dealing with the problematic terms and concepts in the Czech Civil Code. The insight
and work of Chroma (2014) has been instrumental in this area. Although her book consults a
wide variety of civil legislation from several jurisdictions, she has also looked to Winiwarter’s
translation as a source of potential knowledge for translating the terms and concepts in the
Czech Civil Code.

To clarify the overall organization of ideas in my dissertation, I provide below an
outline of the main chapters in relation to the questions of importance and contribution:

Question of importance 1 Outcome/contribution
Chapter 3 Who is Winiwarter? Introducing an important legal
(Winiwarter’s life) - Question of importance 2 - translator of 19"-century central
Why did he translate the ABGB? Europe
Chapter 4 Question of importance 3 Outcome/contribution
(Winiwarter’s Did Winiwarter influence other Winiwarter influenced legal
influence) - translators and texts? And how? | —» translators and experts in Europe,
England, and U.S. and helped create
a model for translating civil law into
English
Chapter 5 Question of importance 4 Outcome/contribution
(Practical translation > How is this knowledge important —» Winiwarter’s text and successor texts
framework) to legal translators and legal can be consulted to translate the
translation practices? terms and phrasing of civil law into
English

Each of the main chapters have been structured according to the questions of
importance that this dissertation has answered. The answers to these questions, in turn, offer
three principal outcomes or contributions. And these ultimately encapsulate the motivating
force and purpose of my entire PhD project.

The story of Josef Maximilian Winiwarter is a unique narrative that maps out the life
and influence of an important legal translator in central Europe and his ground-breaking
translation of the Austrian Civil Code. This translation has had a lasting impact on legal
translators, scholars, and practitioners in Europe and North America throughout the nineteenth
and twentieth centuries.
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Through a qualitative approach of context-oriented research, network mapping, social
causation, and agency, set within a framework of interrelated case studies, this project has
gradually uncovered and made sense of all of the connections and relationships shaping
Winiwarter’s story.

It clearly demonstrates that Winiwarter’s English translation of the ABGB has been an
important contributing factor in establishing a reliable model for civil-law terminology and
phrasing in English for future generations of translators.

... and this is important not only to legal translation practice and legal
translation history, but to the field of translation studies in general.

In closing, it seems only fitting to cite the humble words of Josef Winiwarter himself:

Gho experiment showed me that theve are no insurmountable
obstacles in the end that would gppose such work. This gave me the
courage to undertahe a similar greater translation, which will alio bo
published @ which P will submit shortly. Wfour proven generostty
endures that my trandlation will always be welsome.

I, therdfone, eluse this lettor with a request to acogpt my
assurance of unehanged esteom,

Cfouurs

(excerpt from Winiwarter’s letter to Alexander Bach, dated 27 June 1865)
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Appendix 1

Brief survey of the history of civil codes in the Habsburg Monarchy, the Austrian
Empire, Austria-Hungary, Czechoslovakia, and the Czech Republic
from the mid-1700s to 2012

Written law has a long tradition in the Czech lands under Habsburg rule stretching as
far back as the sixteenth century, at which time the monarchy was established. The tradition
of civil law in Europe dates back even further to the Roman Empire and the Code of
Justinian.

Title page of the Code of Justinian from 1662

As a direct lineage from Roman law, the tradition of civil law in the Czech lands,
which were part of the Austrian Monarchy and later the Austro-Hungarian Empire, was firmly
established in the mid-eighteenth century. The Austrian monarch, Maria Teresia, made one of
the first attempts to codify law by creating the Compilation Committee in 1753, This led to
the drafting of the Codex Theresianus. The code was finished in 1766, but was never
successfully put into force. It wasn’t until 1786 that the first general civil code was adopted
under Emperor Joseph II, referred to as the Civil Code of Joseph II. Although successfully
implemented, it only encompassed general legal provisions and family law.

Civil law in the Austrian Empire was then expanded and codified in 1811 under The
General Civil Code (Allgemeines biirgerliches Gesetzbuch — ABGB) (Czech Ministry of
Justice, June 2013). The English translation of this code, the topic of this dissertation, was
entitled General Civil Code for All the German Hereditary Provinces of the Austrian
Monarchy.
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Titles pages of the original German ABGB (1811) and the Winiwarter’s English translation of the ABGB (1866)

The ABGB was valid in the Czech lands, which belonged to the Austrian Empire, and
later in Czechoslovakia until 1950. With many amendments and modifications, the code is
still to this day legally in force in Austria and Liechtenstein. It was valid in Hungary (and
Slovakia) only for a short period of time in the middle of the nineteenth century (1852 to
1861).

Remnants of the ABGB survived well into the twentieth century in Czechoslovakia
with the government’s draft of the Czechoslovak Civil Code of 1937. However, the code was
not put into effect and force due to the political situation surrounding the start of World War
II. After the war, only certain sections of the 1937 Czechoslovak Civil Code were adopted in
1947 and 1948 relating to private international law and real estate law.

After the overthrow of the government in 1948 and the change in the political regime
in Czechoslovakia, the legal system and legislation was revised and recodified, and a Soviet
socialist model gradually replaced the conventional central-European tradition of civil law.

It wasn’t until the early twenty-first century that a full return to the traditions of civil
law based on the ABGB was re-established in the Czech Republic. The new Czech civil code
(obcansky zakonik) came into effect in 2012.

Novy obéansky zakonik

zakon €. 89/2012 Sb., ob¢ansky zakonik
(,,NOZ*)
platnost od 22.3.2012
ucinnost od 1.1.2014

The new Czech Civil Code was effective from 22 March 2012 and came into force on 1 January 2014.
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Network map:
Winiwarter’s translation
in the context of the chronological development of civil codes
in central Europe and the Czech lands
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Appendix 2
Genealogical connections between the Winiwarter, Bach, and Exner families
Lenz, Michael (2012). Lenz-Chroniken online — Verwandtschaft von Alexander, Emilie, Franz und Felix von Winiwarter

[Relationship of Alexander, Emilie, Franz and Felix von Winiwarter].
pdf file: http://www.lentz-chronik.de/download/Familientafel--Emilie-von-Winiwarter--V10.2.pdf

Complete family tree
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Section of the Winiwarter family tree relevant to my dissertation

Prof. Dr. Josef Edler @ 04 Oktober 1612

von Winiwarter Franziska von Holfeld
% 14. April 1780 in Krems * 1784
+ 18._ Januar 1848 in Wien + 09. November 1833
67 Jahre alt 49 Jahre alt

Prof. Dr. Phil. Jur. - Hof- u.
Genchtsadvokat in Wien

ST p Bior 2et — Julie Edler von G5 24_Januar 1856
imili i elene sac e
Ma)uml!la_n Ritter von s e e Rudolf Lechner
Winiwarter ¥ 05' Oktober 1894 % 20. Februar 1831 % 09 Dezember 1822
% 15. Oktober 1818 ; + 16. Dezember 1905 + 16 August 1895
St 75 Jahre alt 74 Jahre alt 72 Jahre alt
84 Jahre alt Siehe 34 Spalten weiter rechts Hof-Buchverleger
Prof. Dr. jur. - Hof- und
Gerichtsadvokat

Siehe 36 Spalten weiter rechts
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Appendix 3

Record of Winiwarter’s birth and baptism in Lemberg, Galicia (L’viv, Ukraine)
Birth: 15 October 1818; Baptism: 22 October 1818




Appendix 4

Katalog vom Studien
Archives — University of Vienna (microfilm + originals)

Title page 1836/7
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Katalog
vom Studien-Jahre 1836/7
Uber die
Horer
des zweyten Jahrganges
der juridisch politischen Wissenschaften

an der hiesigen Hochschule

fiir die Erste Jahreshilfte.

Von dem Professor Anton von ?a??
des romischen Rechtes.

106



1836-1837

Nahme und Vaterland, Nahme und Stand Sitten Verwendung Fortgang Stipendist, Anmerkung
Alter des Geburtsort, der in den Stiftling,
Jinglings Wohnung Altern Studien Befreyter,
Zahlender

Winiwarter Wien? Josef ?7?? Sehr fleiBig Vorzug Stip. ausgezeichnet
Josef 18. ??? 677 k.k. Reg[ierungs-]Rath
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Title page 1837/8
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Katalog

vom Studien-Jahre 1837/8
Uber die
Horer
des dritten Jahrganges
der juridisch politischen Wissenschaften
an der Wiener k. k. Universitat

Fur die 1* Jahreshilfte.
Von k. k. Universitats-supplir-Professor
D°" Ign[az]?? Wildner[-Maithstein].
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1837-1838

Vor- und Vaterland, Nahme und Stand Sitten Verwendung Fortgang Stipendist, Anmerkung
Zunahme und Geburtsort, der in den Stiftling,

Alter des Wohnung Altern Studien Befreyter,

Juinglings Zahlender

Winiwarter Galizien Josef . . Geldbe[t]r[alg??? | ausgezeichnet
19 J Jos. Lemberg Professor 27 Univ-

7Y Stip[en]d[ium].
19.1.[1]833
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Appendix 5

Winiwarter’s graduation register
(with Winiwarter’s signature)
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Appendix 6

Josef and Helene’s marriage certificate reproduced at a later date (27 April 1938)
Date of marriage in Vienna: 27 June 1847




Appendix 7

Original pages from Osterreichische Buchhindler-Correspondenz
of the publication of Winiwarter’s translation

—

182 Defterteicbifde Pudibandler-Eorvefpondeny.

Nr. 22, 1. ¥ugnii 1865,

A, Sandfraf & 3ohn in Newhaus, Fermey:

1879, Jofnd, Somud und Momud, drei fidele Hansfreunde gue erbeiteubeu
Rectiore mebit cimigen Muffagen ernften Inbaltd. Ein Newjabragei§ent.
fl. 8. (104 &) geb. 20 fr

1550, Stodbudy, newefied feefflides, eber [eidt foflider Unterridt i

Franen, Waddyen und Hocpinnen, wic verfhicbene Speifen gut unb we

ei‘: jubereitet wnd angeeidtet werden follen. 5. Mufl, fl. 8. (82 &)

ach. 16 fr.

hmmniﬂ, . M., Der dantbare Sclape, oder der eble Menfdens

frenny, Mady einer italienifben Giefbichte beavbeitet. f. 8 (80 )

eh. 12 fr.
efibud, trofireidhes, beareifent febr frajtie und anbadtiae Mefge:

Bete. n 52 Beifigen Meifen auf alle Sonn- unbd Feiertage, auj alle

Qeiten und alle Taqe elngerichtet. Sammt beilfamen Morpen=, Abende,

WBeidyte, Gommunions und andern wilglichen Giebeten, ber Krewgivege

Hnbadit in Bilbern unb allen Anbadtelictern, nebit cinem geiftliden

Wetfalender in Ferm einer €ifanei verfoft,  Durdaus verb, w. mit

piclen Bilbern verm, Aufl, B 8, (347 2.) arh. 82 fr.

1883, MHiller, 3., Dor Vaumbeididbiger aud finbedliebe und bas Hode

aeitdgefdient, obee: bic Jauberfampe.  Erpablungen. 2. Muf. 8
(71 &) geb. 15 T

1884, — Der Golbfdmicosgefelle tm Speffart. — Do Naubidlof. — G-
yiblungen 6. Aufl. £l 8. (88 ) geb. 18 fr.

1886, — Edpery und Grnft qur gefelligen Unterbaltung. Sammlung ton
SNncllwm;!_ Gryablungen, Ghebidben und Humeredfen. £ 8. (80 (=81

¢h. 16 f.

1886, Prskavky, aneb: M#3 s musid se smbt! Besedni pokladnice
gerif, Sprymd, vtipd a sockdot se Hivota psnovnikﬂp, nienci,
nméled , studentdl, obehodnilli atd, atd. K shAbavé spolefonské
sebral Frant, Trudng, (Dic Rafeten, ober bu follft, bu muft ladn!
Sammlung ven Spafien, Wigen, Ancfroten 1) 16, (112 S 25 I,

1887, Perfibmung, tie, Gine Original-Griblung. 5 Hofl. M0 8 (69 &)
eh. 10t

1585, Boltéfage, bic, von bem bdbmifden Hieften und topfern Mitter
Stillfrict wnp feinem ebenbirtigen Solbme Brumdwig. Aud dem Bop-
miflﬂzcn fiberfeigt vom E W, B ML B (7T B geb 16 fr

1888, biteg Sdnueriten, over: Tod furdtbare Veilager. — Teufeld-
find, oer Rauber von Toubofe, ober: ber fHulbied Bemmribeilte, —
Tie ficben Mabem, eber: ver gldferne Verp. £L 8. (115 &) 22 fr.

Hubolf Ledner’s k. K. Univ.-@udh. in Wien.
1890, Winiwarter, Jos. M., Chevalisr de, General eivil Code for all
the gorman hereditary Provinces of the anstrian Monarchy. 1.
Part, gr. 8. (64 B) geh. 80 kr.

£. £ Minfler'fhe Budph. (Wilh. EHmann) in Erief.

1591, Rapporta solla sitnasions sfuvorevole dell’ Austria nel commer-
sin mondiale e eui meszei per porvi rimedio, fatto dal Comitato
istitnito in segnito a Sovrane Hesoritto del 0. Febbraio 1884,
Comitato Revoltalls.) (Beridht diber Oefterreidd un injtige Stellung
im MWeltbanbel.) gr. 8. (65 w. CXXI 3. u. 1 In%clﬁc.} in Gomm,
1

1881,

=1

]

1882,

fl.
(La presente & una libera traduzione del testo tedesco redatto
dal Membro & Relatore del Comitato Revoltella Signor Carlo

Iy .

1894, Gml, Ginseppe, Maestro Ginnas, Grammatica ossia Coreo teo-
retico della lingua tedesea, secondo le dottrine del Dr. J. C. A
Heyse o di Altri rinomati grammatici tedeschi. Compilasione,
Edisione dell'Antors, (Deutfhe Spradlehre) gr. 8. (188 &) 1 fl.

7 Das bihmifde Mufeum in Prog.
1894, (nsopis Musea krilovstvi Ceského. 1865, Redaktorové: J,

Lepat, J. Krejéd, P. Bafarlk. XXXIX. rofnik. Svazek 1. Pipojen: |

Begnam lend, spolodnosti, védeckyeh sborfd a odbord | dfednictva
Migen Jerhl, Ceskébo k volnémn shromdEdéni dne 3. fervon 1865,
(Jeitfdrift bed bobm. Diufenms, Fabra. 59, DHeft 1) & (182 )
76 fr., ben Mitglichern 1 Eremplar gratid.

F. Pleifer in Peft-
1594, L ine, A, A girondiak tirténete, Forditotta Jinosi Ference,
VIL kotet, (N, Ramartine, Gejdidpte ver Mivonbifien. Weberfept von
Feang Janefi. 7. Dand.) 8. 1 L.

M. Rith in Pel.
1805, Bitviia, Josef Freiherr v., Die Nutionalititen-Frage. Aus dem
i{.lml.lcriﬁptu fiborsstat von Dr, Max Falk gr & (X o

ungar.
193 8) geb. 1 f. 60 kr.

113

AL Wath in Pef. Ferner:
1506, Meissner, Alfréd, Bchwarzgelb. Tarténeti korrajz a mult évtized-
bl TL rész, A menekiiltek életébdls 2. kitet, (Meifnce, Sdivary-
elb. Hiftorijdyed Reifbitv. TI Abth. 2. Band.) 8 (259 Z.) 1L 200y
1897, ‘gm! Amadé, Attila, Attila fiai és utddai tirtépete n mugys-
rok Enrépéba telepadéséip. A harmadil javitott s bitviteit kiadis
szerint forditotta Bsabd Karoly. 1. fleet: (Mmabé Thicrey, Gefthidte
Attila's, Nitila'ds Sabne und feiner Nadfolaer bid gur Ricverlal lm{i
per Ungarm in Guropa. Mad der britten ufl, iberfept wen S
Ssabd, 1, DHeft) gr. 8. (XVI u. 128 &) 1 {
Sdyubart & Dafe in Triek
1898, Utenti, Viviano, Velajo. L'arte del Velajo ovvero Maunaale pea-
tico eol meszo del quale s' impers a costruirs qualongue vels
tenda incerats ece, ece. per ogni naviglio, nonché la distinta dei
materinli & mano d'opera oecorenti per tutti glhi oggettl dal ve-
lajo. (Hanbbuch bed Seqeltudbfabritanten) Wit Tabellen und Abbile
bungen, gr. 8. (127 &) 5 il
Earl Fodyar in Giry.
1800, ©ie Erbanpng nnd Eimmeibung b cvangel, Kirde qu @ mit
cinem gejdichtl. MAdblid auf vic Gniflebung der Gemeinde. gr. 8
{120 ©. mit einer Anfidgt der Kivdhe) in Gemm. nette baar 1 fL

X, 6. Steimboufer in Prag.

1900, fert a pravida. Album! ghbavnébo &ténl,  Poiffidi Edoard Just
Svazck I Povidky a humoresky Eduards Justs. Sedic 4. [Sden
und Fmjt. Wibum unterbaltender fefure. Bamd 1. Juft'd Erydblunaen
unb Sumoreslen. Heft 4.) B, 8. (S 1932566, 26 fr, i Prin:
merationdiege 20 B

&, Styblo in Prag.

1901, Kempenskyj, Tomid, Nidsledovini HKrista, Modiitebni knifka ob-
sahiijiel: modlithy rannd, veferni, lte mii svatd, k zpovidi a pfi-
jimind, litanie & mooho plsni, kfifovon cestn ae 14 v;obrnnnrmi.
apasitelné rozjfminl s 10 obrisky atd. Upravil k tisky P. Jozef
Novotny. (Sempié, Nadfolae Eheiftl) 18 (520 S.) aeb. 24 fr.

Wagner[de Univerfitats-Gudhandlung in Fnnsbrod.

1902, Flir, Uleid, Reqnar Eodbrog, over: Der lintergang bed norbifden
SHelbentbumas. Gine Tragobie in 5 Nufiiigen. 16, (148 S geb. 50 fr

1008, Staltneler, Mebert, Sammlung ber im Fade ber Tilitar=-Pauvermal:
fung und ibret Organe eridicnemen Mefepe unp Hermal: Bererbaun:
en. 2. berm. . verb, Muf Tt einem Ailad von 47 Blinen anf
40 Folie-Tafeln. 4. (376 &) qeb. 10 .

1904, Mitller, Dr. Joh,, Beitriige zar Kritik nnd Erklivung des Corne.
lins Taeitna, 1. Heft., Historiarnm I & II. 8. (60 8.) geh. 60 kr,

1005, Huf, Sebajtian, Ehronif ven Adbenthal. Rad ortunblifen Quellen.
B (VI u 92 &) geb. 60 fr,

19806, Tonglorgi, Salv., B, J. Institntiones Philosophieas in eollegio ro-
mano Professoris ab eodem in compendium redactae, Tom. L
Logica et Metaphysica. 8, (222 8) geh. 2 fl,

1607, Molf, Fr. Sefepd, Peteus in Rom, [Sep.-NHobr. aud ben |, Fathol
Wiattern ang Tirel.') 8, (88 £ geb, 30 fr,

108, Aobl, Johann, Togmengeihidite por fatholifden Stirde, gr. 8. (VI
w591 &) peb. 4 fl. 60 B

2. Wajhits in Br.-Kanipen.

1009, Rajta fiuk vigadjunk! Nemzeti dalkinyv, (Mattonal-Biecherbud.)
12, (288 &.) eleg. cart. 1§,

1910, — — eleg aeb.  Belinpapier mit Belbidnitt unb Solboerzierung
1 {l. 60 f

Albert X Wenedikt in Wien.

1911, Bermamn, Doriy, Befhidite ber TWiener Stabt und BVorfadle 18
Beft. body 4, (5. 409—432) qeb. 82 .

Gridyiencne Jeuigleiten des djterr. SKunfthanbdels.

Mom 20, bid 81, Juli,

Wily. Seawmiiller, £ L Hofe und Univeri-Budh. in Wiem.

140, Plan von Wien und der midften Umgebung. Sauber wior in Tas
fdvenformat jufammengelegt und in Umidlag cartonm 1 fl.
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Nr, 24, 30, Muguit 1865

Deferreidhifthe Budbanbler-Gorrefpondens.

H12
Eoeben wbernabm id in Bommifjion:

Statuten
ped

erflen allgenteinen
Beamten-Vereines

et
dfterreidjifhen Monardie,

Benchmigt mit ben Hrlifen ded b StaatdMini:
flexiume v, 20. Mar; 1865, Fabl 714, u. 21. Juli
1864, 8. 14.060,

8. 40 Selten. geb. Dred 15 fr. mit 255,

Priimien-Parife

her
Rreankengeld- wnd Tebeosnersichermngs-
Abtheilung

bed
erften nﬂgfmeinenbﬁmmtw = Bereined

et
oftecceichifchen Monardie.
8 &4 Seiten qeb. Pretd 15 Fr. mit 267,

. Bin o bumancd, ﬁttrgﬂn&ﬁti Unternebmen,
wie der oben qenannte Bevein, bedarf webl feiner
befomberen Gmpfeblung, 3n allen Streifen ift
bad Jntereffe fur bemjelben cin reged und thate
tiffiged — i merde baber webl aud nidt ver
Ebme an bie Theimabme ved gefammien dfferr

ortimentdbudandeld appelliven, inbem id
bitte, fich redyt [ebbaft fir ebiae Sehriften vermwens
ben qu wellen.

Jvb braudye wobl nide befonberd hexvorsubeben, |

baf der irfungdteeid Biee ein febr grofer ift,
bemerte jebody aundbrildlich, baf midi muy bee
vijentlide, fontern aund) jeder Privat-Beamte
bei ber Berfenbung i berndyidtigen ift.

Bel Honabme von groferen Partien bin idy
i befonberen Jerghnftigungen geon beveit,

Gpemplare flehen in Belichiger HAnzahl & Eonb,
- Tieniten.

Wien, im Auguit 1965,

Sarl Ezermaf.

eiregn Berlanggeerel Ky, 10.

814
%m Bedage ven Moper & Eomyp. in Wien
erjiien fochen:

Sdulgeographie.

Die wuropdifdien  Slaalen auber @eferveidi und
Doutlfilond, Aften, Wirika, Amerifo, Aufralien.
Jiw bie 1L Elaffe der Anter-Heafefule.
Ban
Sobann Meirner,
fefrer an ber Yanbed-Sber-Mealiguie in Br. Reofabt,
e, 8. 10 Bog. brojd. Preid 72 Ir. ord., 84 . netto.

Triefed Pobrbudy bilbet bem 20 Thell ju Beffen
vorber cefdiencuen
Sdulgeographie.
Specielle Dejdrerbung Teferreid® und Dentfd-
#, verbunben mit ciner gejhidhtlichen Tare
fletising bed Anmwadied ber dfterreicdhifden Rrenldnper,
e bie IL Elafie ber Mealjdule, 1865, gr. 5.9 Dag.
brojdy. Preié 64 Fr, ord. 48 fr. metto.
Dadfelbe it von Fadminnern febr diimitig
beurtbeilt worben und Cereltd in mebrecen Shulen
dingefiibre; wiv bithn beide anf Sager ju Balten.
Siergu Werl anguetel fr, 7

14
Tectage von Wubolf Ledmer’s 1. 1. Uni:

!ﬂﬁ%tﬂ!&uﬂlnu th Wienm ift fochen ere

febienen:

General Civil Code fir all the german
hereditary provinces of the Anstrian Mon-
m%. teanslated by Joseph M. Chevalier
de Winiwarter. B0 fr,

Code de commeree, traduit par le Cheva-
lier Jos. M. de Winiwarter. 1 fl. 650 fr,
tiiger von Redytborn, Dr. . &, er B0

weid bundy Give 1m Sivilprecefje. 1 fl 80 fr
Mo Audficht aui Nbfap vorbanbden, bitde
A Gonb. 4u berlangen.
Wien, ben 17, Angujt 1868,
i g By Berdanggetel e, 16,
816 a4t
Jiur auf Geclangen!

Jn meinem Btrin-s erjcbeint :

Kroftallographifdhe Wandtafeln

fir Dorfrage ifer Wineralogic
ant hiheren und nicheren Lehranjtalten
Or. Viclor Witker v, ,Brgl]atnnidh

L. 1. Prejeilor ber Winevalogie an ber Prager Univerfitdt.

Bie erfte treferiong Platt 1—11 (Plenotefferale
wormen} et sur Berjenbung beveit und fofiet
1 fl. 10 I = 32 fgr.

Tie yweite Heferung Blatt 12—25 (Semitef
ferale Fermen) wicd nods in biejem Jabre aundge
qeken.

Ter ganze Ailad wird 200 Blatt enthalten und
o L = 18 Rtblr. 10 Rge. fofien, G erfdelnt
in gr. Felie und 10 Blatt werden buvdhfcbmittlic
tine Ricferung bilben,

Die Wandiafeln weden bie cinjaden Formen
bed Mrojtallivflems in veridicbenen !Iﬁmz?{:mgcn
und bie biufigiten Gombinationsfille barielen

Univerfitaté « Biblivibeten, Ghmnafien, Heals
fbulen unb anbere Yehranfalien fink fidbere Wbe
nehmer, ba folde Tandtafeln ned nidt exifticen.

Bel ven grofien Herftelungdfoften fann id nur
B0%, geben und bitte redht jebr, nur maply su
wpexfangen.

Jmbem id bad Unternebmen Jbvex lebbaften
Berwenduing froundlidyit empfeble, jetchne

Prag, im Seprember 1505,

'ﬂ:hlun&ewll
£ Dominicus.
Bienu Merlangseited Ne. S,

Bl

Ton

Lubowski, Zwierzace dusze;

Powiedd ze spiloczesnych dziejéw,

ift ber 2 Theil focben erfdiiencn unbd erfuche i
bie gecbrien Dandlungen benjelben gefilligh als
Fortieguny nur felt v vertangen. Wnverlangt wirh
Berjelbe nidht verjibidt.

Tadfelbe Warl it aleichaeitia unter bem Titel
Filni i stabi.
Powiedézubieglych ceasdw wobrazkach
napisal
Spiridion.
in 2 Pinbden erfiencn unbd fieht badfelbe qur ere

nenten Berwendung and) & Cond. gu Dieniten,
Realan, ven 8. Nuguit 1865,
Sodadtungdvall
Juling Wildt.

Biergy Sevtanggerre ®e. L.

114

i
i
|
|

B17
WreigherabfeBung.
Bielfeitip an und qeitelltem Grfuden gufolge
ermafigen wir nadijtebended beritbmbed Runfhiweet
Beteutend tm Preife:

‘Enngrnmu
Aefterreidyifdyen Monardyie,

iyrer fhonien md merlwitedigften Gegenben,

der fletfcder, efiicge, Afpenfeen u. Wafer-
Ao o e g o
Talaften _und altectfiomlichen Baumwerhen, e
vifmter Badearter, Sejliffer, Bucgen u. Ruinen,

fomwie per
intevelfantefien Domau-Anfichlen.

110 Bogen in gr. 8., mit 120 Stabljtiden
won bew peryigliditen englifdhen u, beutiden Rinftlern
nach eigend ju biejem Hmede, aufgenemmencn

ﬂt[gi]lu[-!li:‘i;:ljnmlgﬂl.
Serabaeiepter Preid amftatt 12 fl. 60 Tro jept nuy
Thit 259, ﬂial:l;dtt.
Wien,  Hartlchen's &rinuigﬁwehiﬂnn.

Bierm Berlanugeinnl Wr

H18
Aur Yager-Complettiung
empfeble idh bie Sdulbider meines Berlaged mit
bem Boflidhen Grinden, Shren Bedarf auf bei
filgtem Berlangzettel qefilligh A Gond. ober
1312 qu vitlangen.

Bien, 17 Muguft 1865,
Earl Gorijdel.

Giergu Beelanggetiel Re,

gllulu_fﬁr 1866.

Jn meinem Beelage erfdieinen wie bigher:
Damenfalender in elegantem FEnband mit K ke
Gelbidnint, lum. Suypfern, Spiegel und

B9

5 T e e e b e 1 —
mi ItlmB- Imanad) , fleinfied Foomat im
7 T SR S i e T S -
Tafdentalender in clegantom Ginband mit
Solbidinitt, ilum, .}.lm'fc:. Spiegel und
Stablilof. . 0% el aie A w18k
— — feim mit Solbidn., Supjten w. Spiegel
i duber < v g e e e — B
— — betto obne Supfer . . ... . 5, S ol
== — in orb. Panbe mit Shuber . . . — 24
Beieitaiden-Salender . . . . . . . . — 50
Almanach de souvenir . . . . ... — 20
ToilettensRalender mit Supfer . . . . . — 50
Blatt-Ralenber . . . . . .. T
& — — feamgpiifh . oo v 0w L. — 9D
— —Sgum Nufyiehen auf einer Seite . . — 18
EtabsRalenber (Blatt- Kalenber jum Nufe
hangen mit verfilberten ﬂ!!etnllfiﬁﬁm) o = B0
Blatt-Salenber auf Sadpapier « o . . . — 24
— — in braunen Solyribmdien . . . . — 8O

Wanbtalender in Suariformat . . . . . — 24
Gomptoir-Ralenber, fleined Tuerfollo . . — 20
Alle gebumbenen Kalenber find mit Sdrelb-
papier vurdidofjen
it Redung gewdbre i 95°%, gegen baar
38", Mabatt, wofir ih wam redt thitige Hers
mendung bitte,
Hhen, im Nuguft 1865
03 ienbart.

Bierpa Bedanggettel Be, D,




160 Defterceidiidie BudibindlersEorrefponbeny.

Nr. 21, 20, Juli 1866,

Wilhehn fonfiec's Herlag in Pehi,

1615, P, H. Stuirse Mnleitung jum Hnfectigen ber qebriaudplidyften Sefdaids
auffige. Jum Sebrande fiir Sdiiter in fant-, Stali w. Sonntagé:
jehulen, 8 (64 S.) 24 Tr. gebunben 28 It

1516, Hanson, & vérpad titkai, Emlékirstai n bt nemeedélen heresatiil
Pévigsban héhéroskodott Sanson esalddiak. 20. fizet, {Sanjam,
Gebeunniffe ved Sdyafford. 20, Hefl) 5 80 I

Hudolf Cedmer's ko k. Univ-gudh. in Wicn.

1517, Sefle, Fricorid Wilhelm, Mabnrufe an dad deutide Tolf, Patrioe
rifdse Mebichte aud ben Jabren 1BET—I1266, & (106 S.) qeb. 1 f

1518, Winiwarter, Josepl M. Chevalier de, General eivil code for all
the german iercditﬂy provinees of the austrian monarchy. 2. 3.
Part. gr. 8. (V w 8. 65—323.) geh. 2 £, 20 kr,

&, gilerlomm in efl

1519, Fiirdss Lajos, agenda, Egyhizi ssertartisi besebdek &s imdk, &
ezelchez melldklotiil jogymetek s otesitdsok. ($dw. Foroos, Sirdon-
Agende) gr. B, (268 ©.) 1 . 40 fr. In Leinwand gebunben, 2 fl.

A Rath m Pel.
1520, Korpanay Jinos, Abavjvirmegye monographifja, 1. fiizet. Kusea,

sgereh tul. (Geb. Serpeman, Tie WMonegrapbic ped Abaujodrer Koo |

mitates. 1 Heft) o 8 (1—48 2, 40 fe

1521, Pap Dénes, a pesti magyar nemzetgyiilés 1848-ban. & fiizet.
(Dlen, Pap, Die Pefier ungar. National-Berfanmmnlung im J. 1848,
5, eft) gr. 8 (1, 200—388 ) 1 f. 30 B

Warl Sartori in Wien.

1522, Webrenlefe, pectifbe. Sammiung religidfer Gedichte qur Erbauung
Ber Sugend. Derauspeq. ven eimem Teltpricfter. (Prdlat Fenmer)
Mt Fitelbild, B 8, (49 Z.) qeb, 20 f.

1525 Mnfprade Sr. Fmineny ded bodwirdigiten Herrn Kardinaled Firjte
Erybifdefed von Wien, gebalten el ber Gibedleiftung Ter fretwillis
gen Tireler Sharfidiipen in ver Metrepolitanfiche bel St Stephan
am 12, Juniud 1866, — Hirtenideciben dedjelben, erfaffen am
18, Junind 1866, 2 Uufl. 8. (14 &) e & b

1524. Binder, Dr. M. F. und Dr. U Keefdbammer, fatbolifbe 39{[- unb
Melegenbeitd-Neden nebit mebreren Previgt=-Stiggen. 8. (204 S qeh. 808

1525, Brann, Dr. Stepban, Jeufalem. Bilver ané bem Drient und e
lauterungen ver hetligen Mefdhidte. 2. verm. w. werb. Nufl. Wit 1 An-
fidgt der beil. ®rabhirde 8. (278 &.) geb. 1 .

1526, Donin, Fudwig, Dic fathelijden Jeitgenoffen qur Belebung ded Blau=
bind. 8. (288°&.) peb. 1 fl.

1587, — Meine fiturgijde Wilder - Gallerie. 5 verm. w. werb. Unfl 00 8.

B4 &) geb. 30 fr.
1528, %I!I‘Qrai’g, hjv{rph Ritter v.. Ben ber Funft. 1. Bef. 8. (5 1—-39.)
£h. A

1529, @ebbaet, 5., Dic beilige Sage in Defferveih. 2. wehlf MAngy, 8.
(X u. 306 S.) geh. 60 .
1680, — $eiliae Sagen in Deftereeich. Nene qﬂge ven , Die heilige Sage
i Defrerreich’, 2. woblf. Undg, 8. (XVI n, 444 &) qeh. 80 Ir.
1631, Papst, der, ond die modernen Ideen, 1, Bd, 2. verb, Avsg, Mit
einen plipstlichen Belobungsschreiben u, der Photographie Pins IX.
gr. 8. {98 ) geh, 1 8. 60 kr.

1532, Philalethes, Anton, Theidmud und Atheidmud oder Hlaube und Un-

A glaube, ’Bnirlﬂrﬁi unb 2ige, 2. fugg, 8. (VI . 192 S geh. 60 fr.

1588, — Uit unb Finfleenif ober Heine Dunellen und Stubien diber den
jepipen Feibaeift: 2, Wudg, 8. (IV u. 166 ©,) geb. 60 o

1584, Behmid, Frane Seraph., Lecti in weum Clerd, ed, 8,
Cum imugine sutoria 8. (VI u. 318 8. geb. 80 kr.

1685, — Bebef- und Grbquunéﬂlud; fiir Berehrer Waria. 9. woblf. Andg.
Wit Titelbil. 8. (478 &) geb, 80 f.

1686, — Qeje- und Ghebetbudy fir Selvaten, 2. uf. Dt Titelbilp. B2
174 &.) aeb. 20 Mo

1687. Thomad a Kempid. Nadfolae Ghrifi mit Mergens, Weends, Mefs,
Betdts w6 emvmuniongebeten, Ueberfept ven Dr, Sebafilan Brune
ner. Rebft ben in Oefterceidh eingefilbrion Ricdengefingen. Stereotop.
Hudgabe. 4. Ubbaud, Mir Titelbild. £ B (344 ) geb. 40 Mo

1538, BWilben, Dr. M. DL, Rationalitatd=Pringip und Eheifientbum, Ein
vilt[lg, &ebn]iﬂl in per Eatbolijden .,‘Rnﬁanu:::" i Wien. 8. (16 8)
gef. 10 fr.

Eendler & Camp. (Barl Fromme) in Wien,

1550, Verl igar, never Gsterr, 1866, Juli-August, 16, (80 8.)

Sammt Eisenbahulkarte 85 kr.
Eheologiftye Verlags-Anelolt in Griven.

1640, Musica. Archiv fiir Wissenschaft; Geschichte, Aesthetik und Li-
teratur der heiligen und profanen Tonkunst, in zwanglosen Hef-
ten, Herausg., v. Dr. Dom. Mettenleiter. 1. Heft. 8 (92 8)
geh. 70 kr.

#. 0, Walbheim's rology. Unjalt in Whien,
1641, Soll und Pabem. 7. Heft. gr. 8 (B, 198824 qeb. 20 Fr.

@ridyiencne Neuigleiten ded dfterr. Sunjthanvels.
Pomt 10, bid 20. Juni,

Dofeph Sermann in Wien,
64, Topographische Specialkarte von Nieder-Oesterreich. Billige
Ausgabe in gr, Folio a 60 kr,
Carl Zovtort in Wien.

65. Wiener @Gallerie religitser Bilder in Stallstich. 3 Hefte jodes
mit 6 BL gr. 8 Preis pr. Heft 86 kr., und Bilder sinzein & 6 kr.
(kl. 8) & & kr, io 100 zo & f. und 4 #.

Aur Notij

Allen Hanolungen, welde pas Giid haben mit ber [BbL
Rug Hefjeiden Bpg, in Grat in Berbindung ju jtehen, fann
i nur rathen, etwoige NRedmmgdbifferenzen Jo jdmell ald
maglich ju begleichen.

Dbwebl jeit meinem Etabliffement ftetd bemibt, meinen
WBerbinblichleiten vein und voll nadjufommen — wie bied
alle geehrten Gefchiftéfreunte wijfen — batte id) bad Unglitd
mit Hevrn Aug. Pefje’s Bebg. tn eine Recdhnungsbifjeren; von
— 10 fr.; foge: Jehn Nenfrenger offerr. B, ju gevathen.
@elbithen’iﬁnb(?:ﬁ war biefer ,Ditefen: Uebertrag® in per
gegemwiivtigen bewegten Heit meinem Gevadtnifie entjdwun-
ven. Herrn Aug, Deffe’s B, beliebte ¢8 nun eine Ha djt
oviginelle ®elegenfeit jur Kihlung ibres Mithdend zu
wiblen:

indem fie ald Untwort anf meine Bitte um cinige Biidyer

Berwuubete diefen meimen Mufeuf im hmﬁ%iﬂllﬁbm

e ded Worted daju mifbrandite, nebft einer hodyE ma-

litidfen Bewertung nody Folgeuded darani sn fjeten:

Hus Redinung 1865 {dulben Sie uns nody — 10 fr.

(11); follen wiv Sie offentlich ju deven Beriditigung
anffordern g

Die Sadye wive ju Lomijdy, wenn fie nidgt jugleid ein
neuer trauriger Beweis bed ... Tonesd ware, wels
dexr immer ned) in ber budbindblerifden ,Eovres:
ponbeny” su finben ift und ver wabrlid einem Stanbe
am Wenigjten ur Ehre gercidht, ber fidh fo gern den ,Trd-
ger ver Wijjenidafjt une Bildbung ()" nennt !

Unbefangene Gollegen mwerven Peren Aug. Heffe’d BVer-
fabren ju mwivvigen wiffen; baf meinerjeits bag omindfe
Sedierl” fofort nad Graf expedivt wurbe, verfteht fid
ven felbft.

Jevenfalls ift 8 mein leptes Befddft® mit Herrn
Aug. ﬂ%?ﬁt’ﬂ Bdyg. gemwefen.

it %euten, bie iber dle evjten Megeln bed Unftanbes
ned) nidt Himaudgelommen 3u fein fdeinen, babe id MNidts

3 jchaffen.
ien, 12, duli 1866. Starl Gyermal.

ahlungéeinftellnngen.

Die Dudhandlungsiitma Yeben & Munbdt in Wien
fat vas Husgleidhsverfabren angemelvet unp ijt Perr Rotar
Dr. Rammerlader jum Gerichtstommiffdr, jo wie Herr
Notar Dr. Yanger jum provijorijden BVevmigensvermalier
ernannt mworben.

Ueber vaé Bermigen bed Hervn M, Dr. A Megler
Defiger einer Kunjt- und Mujitatienfendblung in Wien ijt ber
Concurd cviffnet worven unp find bie bepiiglidhen Forberungen
big 18. October b. J. anjumelven: Concurémafjavertreter ij
Derr D, Wehli
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— . bef. PRieben, , bgl. , Ticd.,
= Sduhmadyer, smm Jofef, _gﬂ_ewl-sru
o= "H—-" Ltmlﬂid €peifing, Hof- | — mgila. me, Neub., Sdot
— !nrl’tilcrm WilGeiman., Mﬂﬂ' Bubm mmnmrmm&-
rin, G!-.Wu n B
- i.. mﬁm. Epeijing, Hof-| — g«mmm Q’;‘ulbd J l.lai.velfas
E'lrlt, ﬂqqilm' Peopolbitadt. | — chb. Sausbef., Unter-Sievring,
Donaufir. 3. Ortefiv. 28,
- . Bimbauer, Hundsthurm,| — Joh., Gaftwirth u. PHausbefiper,
n?. 153. Unt, Sieori Ortefir. b1,
— Ponl, Mildymeier, Afergr., Cuers Joh., ., Unt. Sicvring 84,

affe 350,
_ bgl. Sdjubmadier, RKeuban,
229.

— Rofina, 'sﬂl«-nm &t., @rimn.
— m. Inw Paborant,
— E" enmulu,'tnw. Adlec-
- .igl. B&u-ﬂm Plargar.,
ﬁmpx.

aml Mbﬂ' Gandend.,

- ma Gole v. Ehenmald, 1.1,
.. Neuban, &u‘uuul-

gcﬁe Bg u. Sl:": . .
mmert any er un
,m., 2. 176,

-V

Job., Pausbei, 8b., te

iy + Bogleinsd,, Haupt-

QJofef, lhnbd.. Rufdorf, Sy
ofef, w“‘l

Dmlh

— Rarl, #lnﬁcﬂﬂﬂ'.llum‘ﬂuﬂnm

Dutefie. 20,
- gn‘lblﬂ» Hantbel., Unt-Stevring,
Tt

Mindbrgrer ltt. Depl- u, Friden.
Banbdler, Menb., Tendelg. 151.

Windbub Thomae, Nabler, Braunbir.
fdengrund, Zdionbrunnerhauptitr.
103 u. 104,

FWindbuder Jofef, Meficridymied, Trrax
fring, Yeopoldigafie 119,

fvam, bgl. Tifdiler, Nenler-

dyenfeld, niistere Hauptfir. 81. l

— #nton, t, Wieden, ﬂumrti-i

! 743. !
Soveeipond,, |
Biﬂm, mnmaﬂ: 8.1
- Frangitfa,
ilrunﬂt 911.

linter-Sicoring,

, Ruftenborf,

e t. L alad. Gymnaf, .fu?t-
rer am " "

700,
— Jolef, 1' s .o Raifers
mhl.'m Brannhiriden-
1. Llex, Sdyottenf,

l’w kﬂﬁ
mu-m Etcli. t.:.muam. I
M-r

m*::.m

;

%gl‘, ben, Mﬂs’- 457,
WBinds &%ﬂimﬂm, ofbe
ﬂha‘:ﬂsﬁl ﬁhlil-l'!!l'ltnallﬂlm..
Althan, Gimo! 28,
Ehil.tlrt't; Ebﬁlﬁan. Tapegirer, o
a
¢l R ibirdtt
e : &F"’
&mt &
u!,
i!'nnllm lﬂiiu. Eﬂch:il‘.
w“?“"nf&'u'}‘ aatnii
niers
Winer Anton, B%: ngmgn Gum-
peuhorf. £i

Winefen Fram, b l. tif In‘.ﬂrllw
borf, Mo at&. ll] o
Rimeply Joh., Maler . Photograf,
Laimgr., am Glacis 19.
Wingab FKrang, Erihnt!:iur. fPeopoldf.,
ar. Sutmm%
Ehtuilwzmr.. cinbruder, Meu-
an, IMariahifferhonptitr. m
Wingat Edvuard, Budhalter, TGring,
ankrmlg 201.
— JNofef, Babinhaber, Hading 37.
— Jofef, Dousbei., Sedsh., Mipl
badigaffe 93.
Wingelmiilier mn‘g.. Tifdyler, Thury,
nam?ug; w
HWingler @ th, Taiderin,” Hunde-
tharm, Johannag. 45.
— Riement, L L ﬁoﬂunbmm. tYanb-

frafe, fFaf

Windart Jofef, nﬂbﬂ. tenb,, Hanpt-
rafie 248,

Winheim Jch., Pausbef., Windmithle,
Sotng. 40,

ﬂllil[tr “Hnton, bgl ﬂanr Fand-
ol Peontheiad - Fomyipifl, &
2 k.
Teinfaltfir. 70,

— Balentin, Rehlracfier, Wabring
Doblingerfiv, 200,

Eimitn Appolonia, bgl. Sdyneider.-Bin.,
St., Sdottenbaft. 152,
Wintor Jofef, Privot., Rewbau, Neu-

friftgaife A8,
Winigly Avpotonio, Hebamme, Stadt,
Renng. 153,

@ingerfly. S8R5,
- Solll,lilm v., Dr., Anbab. b. L1

penicart o aimare
%mﬂ:"‘* 3
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iatwarter Jol. W, Riter v, .| Winteng e, 1. L Ke ynge.-Offsial,| Wivtiee ey, Wepiveridie Beeie
; m;m.-mmmh g B? g uﬁg?mm h” i
At Gefelid., Stadt, | gisder q,;g.., &,ﬂm_ &?g.f. — fom: W . Samals,

Wint 3 :1. vat., mmbﬂ-. Haupt- b‘I — frany, Pfaider, Neubau, Rofrano-
firafic 282 mamtm T, Ewlib.-luﬂ affe 16.

m:-n.m Sdyuhmadyer, Jofeff., b . Secr, Getompte- Gefelidioft . Saffranfdlr. , omm.
U':" (Firma J. G.Mﬂ: . Sdbue), 'Fl' 22
Winfe Frieved amwmmm- St Sritenfietteng. 464 1, 465. mmguh

i mﬁobé“ et~ Rililﬂ' %, #nt;&blr , Wieden, Leo- Sdneider [, D

m ;'-'n %r utnqn. 1 Wieden, vnn{tm‘gmrb 08,
e Whica o0, | _ ™ %m
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alyerg. n e
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bl 489,
e Mw.. Reind., Gmam Finfhons, Mitkel-
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1859 advertisement

Die Welnhandlung von

PH. BEGK

empfiehlt ihr Lager aller Sorten

" Oesterreicher - uui Ungar - Weine,

Mmﬂhﬂ und E.l.mﬂ, f“ngr von :..

feinstem fransssischem clllmpﬂgner und sonstigen Auslinder-Weinen.
Der Verkauf geschieht sowohl en gros als en detail:
Len-Wien 367, gegeniiber der Volivkirde.

verzinktes

Eisen und Eisenblech,

1 sowie verschiedone Blechwaren aos der k. k. |
landesbef. Fabrik von

mnm & Gersheim

Ebenso verzinkte Drahtseile und Deaht-
5 seilleitern, Rauchtang-Aufsiitze und

lhlrlutellleh:.

i Fiir l.tﬂ & Comp. in Prag, k. k.
{ landesbef. Maschinenfabrik und Kessel- Iy
i schmiedg, libernimmt Auftriige in Wiean
Georg R, v. Windwarter, anl«hmim
i und Fabriks - Geutkduﬂm- Stadt, Rre- |
{ merstrasse Nr. §16,

JIm Berlage von

3. &, Bevbney in Tlien,

Bavernmarlt Nr. H90, iji eridienen wad dafelbft,
foroie in aflen iGrigen Budsbandlungen yu baben :

Der nervofe Juftand,
bas S&rmﬁ unserer e,

Hown

Dr, Frany Forl Hicinle,
Ditglich bed Toctoven Kolleginms der medicinifben Fakul-
Bt b prefifdon Rrgle in Wien,

Prei¢ cines Gremplares 36 Ir., pr.
Pojit 40 tr,

Bt Gemiths wnd Werventrante biriten
Bilitrer cine m Berul i
merben, baf in

[ung eined

lihllnﬂ ber Werwy uim:g:
Ill‘lIﬂlﬂ wer WYillem w. bgl. e

G Broe, Silher- . Shivaflbefui
Nl! & ARDERS IN WIEN,

Ne. 14 w15,
" Cewdld vis-b-vis Nr., 184
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.:.: .".: v !».‘ 1 e

; 742,
ﬁlll“ a.ﬁﬁ-&. n. Wicben, Kavo- w_ﬁl : ;ag;gnm Midyel-
— ;.T%im,n.mmb m.ﬂ:ﬁﬁ&n'm
Tk Bs-u_nl - i Rifehinbdler, M%Wmhﬂm»
B -5 e o
— Saxl, WMaler, Jofefftadt, Ledecer- | gRimmer fugufl, Sefrer, Wjergrind,

147. - ; Wrilndlbad 829,
Bilda Ferd., Ingen.-Afiftent, w. Wie- | — o ., Hondelsmann. Peopoldl,

ben, Marieng. 937, Steugaffe 127
ilbam @ org, Giebhindles, Sedeh, | — s-uf" Dampiafl. Beamier, .,

Mithibadyg. V1. smm& 1.

Wildamer Anton, Fews | -~ Jofef, Dr. b Meb,, Alfergrund,

bau, e, 270. _ Pauptfir, 195,

Wilbberg Job., er, Weinbaus, | _ m %mc., Leopoldfiadt,
Wilb{et Anten, Saviertfdter,| — Wothind, Sehubmader, a. Wied. |
_ bﬂl‘. unt, 14, SHaupifiv. 17.
e L Bl e
ey, pen. L ¢, Lientenant, | — Sueé, Raroline, L1 Regie-
LT T f“;‘j“'i'%'i“'““;’m"':“" eai
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mnﬂf.&»uw-amu. e o, -
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1860 advertisement

5 Py g

VAL VAC VAR SVAR AVAR A VAR ATAN AR VAR SVAY L VAR 5T

Siferen Schup 8 m
Heuerdgefahe :
: ? Dach gany von Bledh! bei h::ﬂ:: ::in Enlzbadftubl nﬂi_ﬁ'u#.

Solde |enerfidere Didjer ans vevyinbtem Gifenbled), bos nie vom RNof jerfidet wied,
expengt bie L. T, Tanbedbefugit Fabril von

WINIWARTER & GERSHEIM
in Gumpodskirden. — Aiederfage in Wien, Riemerfirafe Ar. 816,
Bafelbf find audy die mannigfadyfen Bled)-
waaren, ale: Gicfhannen, Feuereimer, Bade-
wannes, Sutterdimpf - apparate, Belkannen,
Hydrocarbure- Flafdyen ctc. clc. aus

perzinftem Gijenbled >

ladirt u. ualadirt, ju baben. Weryinkte Drabtieile n. Drabtfeilleitern, Blei: F
tobren u. Wleibledbe, fowie andere Bleiwaaren find in belickiger Anudwahl voreathig. ( D

W SRS (0 (R0 (A0 (R0 (A0 /80 (A0 (60 (R0 /A0 (R0 (AR
NSNS NS /N NS AN /NSNS NS AR/ NSNS NSNS NS

Pate Dentifrice.
Dwrch ein k. &k Pricilegium gecchiitste, in der iaterreichischen Monarchie erste

ZABUN-RAST A

vom Aahn- wnd Augenarzt' Med. Dr. Pfefferinann.

Dia Pfeffermann’schs Zahn-Pasta, welche in sslhilreichen Zougnissen als das vorlreMlickste unter
den bshannten Zahoreinigungsaitieln geriihmt wird, besitst dureh ihre Zusammensetsung mit aremati-
schen und andern Stoffen die Eigenschaft, dio matte Farbe des Zaknfleisches su beleben und die Zihna
von (em schidlichon Zahnstein eu befreien. Sie erfrischt die Mundwerkseuge suffallend, srregt dir |
Emp indung einer milden Kihle und afficirt den Geschmacksinn angenchm. Bei fortgesetatem _
disssr Pasta erbalten die Zihne cine blendende Woiase,

Fiir Land- und Seercisende ist sie doppelt empfehlenswerth, weil sio nicht verstsubt uss nicht
ausgeschittet werden kann. Der P'reis ist im Verhiltnisse su allen bis jotst bekannien :
mitialn der bil'igste, indem dio elegante Dose, wit welcher man 6 Monate sasreichi, nur J £ 36 kr. |
datirr. Wikhr. kostet.

Bie irt su bekommer: Tn Wien beim Privilegiums-Inhaber, Siadt, Lugeek, Regens-
brogerhof Nr. 781 In den Apolhekon: Singerstrasse ,sum goldenem Reichuapfels; ,wum Storen”,
Tychlsuhen | .sum Kbnig von Ungara®, Rothenthurmstrasse; . sum Salvator”, Kimnirerstrasse; bei Hormm =
4. Weiss, Apotheker ,sum Mosren®, Tuchlaubon, und Herren Brou!l und Roserberg am Grahen; bei
den Herren Kouflouon Maurer, ,ou den Husaren®, Graben; August Behrimpf, vormals Sauerwein; &
bij Herrn J. Ritter, am Haarmarkt Nr. 790; bei Herrn Parfumeur Fils, Grabon; bei Herrn Wein-
borger, Bischofgasse A38; vei Herrn Az, Parfimeur, Graben; bei Hen Pfansert, Tuchlsoben. -

Ic der k. k, Ssterr. Monarchis in einer joden Stadt, und avih im Auslande, sls: Buslin, @

- Ireslan, Dresden, Hamburg, Milnchen, Taris und Loaden. _ s ik
IeE)e B)(e 0)(9 &)@ )@ 5)(3 )@ G@ @ O 6@ 6)Q 6)@ G\ G G| G\ B)f |
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! Hotnll ~-Hunstgiesser tir Architectur und Plastik,

prot. Firma: Albert Gottschalk,
aus Eisen, Hronze, Messing, Zink oder andecen Metallen, fiilirt nach
Angaben alle besondezs der Architectnr und Plastik Wlm
Ild m,hﬂldnm&uw:hlhﬂuhnuiwlhln ao:m 3
inneren unid fusseren lm&mﬂdﬂﬁd‘m Gehiinden, Giirten, ete., alls:
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vaﬂlnn, Wi Monument und Fasen, , Coneolim,

% und Eisﬁndeﬂ:" ibe fiir und Balcons, com-

lmddiﬂﬁ:, k. k. Adler, Wappen, Fenster- Tluir- Garnituren ; slis
Buchstaben und - stigeten Ornamente aller Art.

‘l'ion. II. am Tabor Nr. 12, gegeniiber der Linie.

4 E—————
.'-.ﬂ-*‘*“"‘-ﬁ‘b_‘ iy "‘-““ﬁ"—‘-ﬁ-.

A. Dreher’s Blerha]le ,,z um Opernhaus”,
WRETERINg aw. &

Die grosste Bierhnus-Localitat der inneren Stadt, schenkt die
vorziiglichsten Kiein - Schwechaler Lager- und Wi zenbiere,

= - Glrs frisch vom Zapfen und servirt eine schmackhafte deutsche und inal ungarische
= ‘ﬂnﬂnﬂko&t in ganzen und halben Portionen allerbilligst. g .
Achtungsvoell

M. Likey.

*'-‘.'-‘-_l‘l"‘ e --'--.- o - -

. \uzmktcs E lsenblech

das danerhafeste Material fiic Dachelndrek » wd
Rinnen; Bleirohren und Bleiplatten. Flaschrnkapseln,
Plomben, Badewannen , ﬂlnrtum und andere Hams-
ans vertinktem Eisenblec ' '“ yon M
Paris, und mit solchen m.f:
ewel oder vier Bidern sind zu begichen upd nach nhl su
haben in der

Niederlage der L L ladesil. Blech- wi Bleiw

J. & G, WINWARTER,
st TR e

Elisenthaler Splegelfabmkatt=
Johann Liebieg & Cle:

unter den Tuchlauben Nr. 11,
empfiehlt
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Juweliere, Gold- und Silberarbeiter in Wien,
Stephansplatz, neben Gerold's Buchhandluag,

verkaufen in ihrer Niederlage
alle Gattungen der neuesten und geschmackvollsten

s JUWELEN, GOLD- und SILBER-WAAREN

zu den miglich billigsten Preisen,

Einkaal von Brillanten- und Raulen - Schmuck, Perlen, Gold und Silber

su dsn hfohsten Preiessa.

TR ——
Zu Dacheindeckuugen, Rinnen, Siumen und Ablaufrihren
WVenrzimilcstes Eisembleoh.
BLEIROERE,
Giesskannen, Wassereimer, Wannen,
Plomben- und Flaschen-Kapseln,

|
Saug- und Drudt- LPumpen, i f
.

' Brunnenstiinder u. Fassspritzen Messinghiihne, Hollinder -Verschraubungen u. Schliiuche,
Oefen u. Ventilations - Klappen, hydraul. Lochmaschinen u. Hebewinden sind zu haben bei

G. Winiwarter, WIEN, Riemergasse Nr. 16.
HocBooBoclliocliocllociioct o loocBoolioc fad) Moo siiotiootiocicoficoioc o ofjocficolieoficofio<liol;

-y it wwwﬂhvﬂg [

Saman-hager 5 Moll s < ;} i
g g | €& sz v ) | |

Fﬁld'- Gms-) Klf.'-ﬂ' 1. ‘V aldbanwn [ Hel der lcinien Pariser Weltausstellung lugt oficiailer Wiener

H. Borkowitsch & €' | |iimo i i,
Mg, Nabere, Sporc- wd Prchmnamabiade, 3 | | o el el T h

WIEN, | Tuchlauben, gegeniiber Wand!'s Hotel in Wien,
Stadt, Bickerstrasse, Nr. 24, - e G eibapetiin Qutyiuel-Setmativt { &
ll'l-lia:l'idn,mfuulr.!ﬁ.i-aipuallm m&.hmmmmm

Stadt, Weibburggasse Kr. 31,
in den Localitaten der k. k. Gartenbau-Gesellschaft am Parkring,
vom 15. Mai 1867 ab:
Landstrasse, Hauptstrasse Nr. 105.
Der Gefertigte erlaubt sich cinen hohen Adel und P. T. Publicum auf sein reichhaltiges Lager ‘
|

aller Bamen von Gemiise, Feld-, Gras- und Futterwurzeln, ferner vou Florblumen, Forst- und Wald-
gehilsen anfierksam zu machen.
Anf Verlangen werden Samen- und Pflanzen-Ka' .Ze franco cingesendet. '

L‘ ! lﬂgun:l.-d A Thell.

-

I" i' "
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. natirliche Bitterwasser zu Piillna bei Briix
in Bdhmen. '-

Der bedeutende Versandt dieses alt renommirten Brunnens bietet der Be.eis, dass man selben §
wegen seiner gelinden und zugleich kriftig auflssenden und abfithrenden Wirkungen stets
mit dem glitcklichsten Erfolge anwender, — ‘Dépdts im jeder grdsseren Siadi.
Die Gemeinde-Bitterwasser-Direction.
Anton Uibrich. Director.

T T

FRANZ EISELIN,

Spenglermeister,
empliebll sich in allen
Spenglerarbeiten,
Douche- und rate, Uteruspum . Bidet, Angen-
Deouche. ﬁl“ﬁ und ewannen, Ihuu-.':-- und li:rl‘:n-

Extractions-, Sturz- und Aufguss-Kafleemaschinen,
en . Retirad-Einsbtze cte. ote., und alle Reparatiren
zu den billigsten Preisen,

Gewdlhe: Stadt, Schulerstrasse Nr. 11.

Die

Petroleum- & Paraffin-Fabrik «. Dr. FRIEDRICH PILZ |

in Floridsdorf bei Wien

; empfiehlt
Hesperus-Kerzen und Petroleum
bester Qualitit zu den billigsten Preisen.
NIEDERLAGE: Stadt, Steindlgasse Nr. 1, vis-vis dem Gasthause _zum Steindl,“

e - - e "X s 1> e — = - e e i

: Zu Dacheindeckungen, Rinnen, Siamen and Ablaufribren
4 vVverziniktes Eisemnmibleoh
8 ; BLEIROERE,

- Giesskannen, Wassereimer, Wannen
Plomben- und Flaschen-Kapseln,
' Saug- und
4 Brun m.mmm-wmnm. u. Schiliuche,
-._'&-vmwmuum«umu g
o G. Winiwarter, WIEN, Riemergasse Nr. 18,
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Appendix 9

London review of Winiwarter’s translation in The Law Magazine and Law Review; or,
Quarterly Journal of Jurisprudence.

THE

LAW MAGAZINE

AND

LAW REVIEW;

@uartenly Jowynal of Juyispnudence.

NOVEMBER, 1865, TO FEBRUARY, 1866.

VOLUME XX. . .

LONDON :
BUTTERWORTHS, 72 FLEET STREET,

Zuto Publishers to the Bueew's Wost Excellent Pajesty,
EDINBURGH: T. & T. CLARK, arp BELL & BRADFUTE.
DUBLIN: HODGES, SMITH, & CO.
MELBOURNE: GEORGE ROBERTSON.
CAPE TOWN: SAUL, SOLOMON, & CO.

1866.
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346 Notices of New Books.

arrangement in view of developing the subject according to the pro-
cedure of a more scientific method. It has long been the reproach of
the English law, that it is in fact almost destitute of institution. In
law, everything depends upon a clear apprehension of leading prin-
ciples. The student’s first book should rest the general principles
of English law upon the general principles of jurisprudence, and
should treat the entire system, so that it may be readily grasped in
its totality. h

Such a mode of handling the Law of England would, on the one
hand, necessitate a vigorous analysis and definition of elementary
noticns and principles ; and on the other, would demand the con-
sistent application of a truly scientific method by which both to
determine the nature and limits of its several departments, and to
lay down fixed rules for the distribution of the materials appropriate
to each.

General Civil Code for all the German hereditary provinces of the
Austrian monarchy ; translated by Joseph M. Chevalier de
Winiwarter, LL.D., and legal adviser to Her Britannic Majesty’s
Embassy, at Vienna, First part. Vienna: Rudolph Lechner;
1865. London : N. Triibner & Co.

Any attempt to make the laws of a foreign country intelligible
deserves acknowledgment and support. The task which the author
of such work has before him is the more arduous, as every system of
law has its own technology, and the transfer of such terms in another
language, without any explanations, always remains imperfect. Dr.
Von Winiwarter, the learped author and well-known advocate in
Vienna, has certainly felt this difficulty, considering that there is so
little analogy between English and German Law terms, and we do
not think that the value of the translation would have been diminished
if the same had been a little less literal. However, we receive
with pleasure a valuable work which opens a-complete system of
law to the large community of English lawyers all over the world,
who are deeply interested in the question of codifying laws, and will
avail themselves of any opportunity to test the system of codification.
The book here offered will therefore be also of particular value to the
profession of this country,where all attempts at codifying the laws have
so signally failed ; and if, as we understand, there i3 a new scheme in
hand, namely, of digesting all cases in a system of law, we are
almost afraid that that will be in its effects and in its defects some-
thing analogous to the “ Corpus juris Justinianei, i.e., Corpus juris
Anglicani” The modern view, and, in our opinion, the more
advanced view of the true object of a code of laws is to lay down
the principles of law. That fundamental view has been followed in
framing the Code Napoleon, which comprises in 2,281 articles, the
civil law. But what in France was the result of a sanguinary
revolution, and partly carried out by a despotic ruler, was in Austria
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the work of peace. It was Maria Theresa who, already in the
year 1753, publicly announced to the different nations she ruled, that
one systematical code should secure to all provinces a certain equal
law, and one uniform procedure. The lawyers set to work, and,
after 14 years’ labour, presented the empress with a code of eight big
folio volumes. The empress rejected that; and, after 60 years’
farther work, in the year 1811, the present civil code was published
in Austria, the translation of which has now made it accessible to
the English reader. It is only one moderate 8vo. volume, containing
the civil law in 1,502 articles, comprised in three parts, of which
the first treats of the law of persons, the second of personal and real
property (in two sections) ; the second, comprising the law of con-
tracts, as dealing with personal or real property ; and the third, of
such enactments, which are common to both the aforesaid branches.
In order to show of what importance the investigation of other
systems of law might be, we may mention one point of the Austrian
law, which, especially to English jurists, must be of particular
interest on account of its diametrical opposition to the principles of
English law.. We mean the Austrian law asregards thelegal position
and rights of married women relating to property. The leading
principle is, that a wife may deal with her personal or real estate as
independently as her husband with his. We have before us at
present only the first part of the code treating of the law of personas.
We sincerely trust that the remainder will soon follow, when we
shall take a further opportunity to notice this valuable publication.
If it cannot be denied that every code shows the true spirit of its
age, the Austrian code certainly makes no exception, and will amply
repay the trouble any one may take in the investigation of its
leading features. We confidently recommend the study of the work.

The Recognition of Rebel Belligerency, and our Right to Com-
plain of it. By George Bemis. Boston, U.S. 18€5.

THis publication, as the author acknowledges, “is both controversial
. and American,” yet we agree with him in thinking that it contains
“gomething besides controversy and Americanism.” We all know
how persistently the United States complained, during the whole of
the war, of the precipitancy of this country in recognising the
Confederate States as a belligerent power. We all know equally
well the grounds on which this recoguition was originally put—viz.,
“That a certain degree of force and consistency, acquired by any
mass of population engaged in war, entitles that population to be
treated as a belligerent.” 'This had been the ground taken by
Mr. Canning, in 1825, in recognising the Provisional Government
of Greece ; and it was expressly referred to by Lord John Russell,
on May 6, 1861, as the principle on which he proposed to act with
respect to the Confederate States. Of late, however, his lordship
has put forward another ground for the recogznition, and has vin-
dicated the step then taken by what was done by the United States
in blockading the coasts of the Southern States.

Mr, Bemis has endeavoured to show (1) that the new position of
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Appendix 11
Title pages of Winiwarter’s English translation

Original version at Osterreichische Nationalbibliothek (First Part, 1865)

GENERA@L'”YQ
CIVIL CODE

ALL THE GERMAN HEREDITARY PROVINCES

OF THE

AUSTRIAN MONARCHY.

TRANSLATED

BY

JOSEPH M. CHEVALIER DE WINIWARTER,

DOCTOR IN LAW, ADVOCATE IN VIENNA, AND LEGAL ADVISER TO HER BRITANNIC MAJESTY'S
EMBASSY AT VIENNA.

FIRST PART.

VIENNA 1865.

SOLD BY RUDOLPH LECHNER,
BOOKSELLER TO THE UNIVERSITY.

256.562 -B
FID. 1
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Original version at Osterreichische Nationalbibliothek (all parts, 1866)

GENERAIL

CIVIL CODE

FOR

ALL THE GERMAN HEREDITARY PROVINCES
OF THE

AUSTRIAN MONARCHY.

TRANSLATED
BY

JOSEPH M. CHEVALIER DE WINIWARTER,

OCATE IN VIENNA, AND LEGAL ADVISKR TO HER BRITANNIC MAJESTY'S
EMBASSY AT VIENNA.

DOCTOR IN LAW, ADV

VIENNA 1866.

SOLD BY RUDOLPH LECHNER,

BOOKSELLER T0O THE UNIVERSITY.

174578 B
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Harvard University copy

GENERATL

CIVIL CODE

FOR j)/n ‘73
ALL THE GERMAN HEREDITARY PROVINCES
&

OF THE

AUSTRIAN MONARCHY.

TRANSLATED

BY

JOSEPH M. CHEVALIER DE WINIWARTER,

"WCTOR IN LAW, ADVOCATE IN VIENNA, AND LEGAL ADVIBEE TO HER BRITANNIC MAJESTY'S
EMBABBY AT VIENNA.

VIENNA 1866.

SOLD BY RUDOLPH LECHNER,
BOOKSELLER TO THE UNIVERSITY.
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University of Michigan copy




Appendix 12

Comparison of selected clauses from Winiwarter, Baeck, and Eschig (full transcripts)

Introductory provisions of the ABGB

Winiwarter (1866)

Baeck (1972)

Eschig (2013)

Introduction.
Of the civil laws in general.

§. L
The complex of the laws, by which the private rights and
obligations of the inhabitants of the State towards one
another are determined, constitutes the Civil Right (Law) in
it.

Introduction
The civil laws in general

Definition of civil law
Article 1. The totality of the laws, by which the private
rights and obligations of the inhabitants of the State towards
one another are determined, constitutes the Civil Law.

Introduction.
About civil law in general.

Definition of civil law.
§ 1. The essence of the laws providing for the private rights
and obligations of the state’s residents among themselves
constitutes the civil law.

§. 2.
As soon as a law has been properly published, no one can
excuse himself, that he had no cognizance of it.

Article 2. As soon as a law has been properly published, no
one may be excused on the ground that he had no knowledge
of it.

§ 2. No one can claim to be unaware of a law as soon as
such law has been duly published.

§. 3.

The operation of a law and the juridical consequences
arising from it, begin immediately after the publication of
it, unless in the published law itself, the term of its efficacy
be further postponed.

When laws enter into effect
Article 3. The effect of a law and the legal consequences

arising therefrom begin immediately after the publication
thereof unless, in the published law itself, the date of its
entry into effect is further postponed.

Commencement of the effectiveness of a law.
§ 3. The effectiveness of a law and the legal consequences
arising therefrom commence [promptly upon publication];
unless the published law provides for its effectiveness at a
later date.

[ 1 No effect

§. 4.
The civil laws are binding for all the citizens of the
countries, for which they have been published. The citizens
remain likewise bound by these laws in their acts and
business, which they undertake beyond the territory of the
State, as far as their personal capacity for undertaking them
is limited by them, and as far as these acts and the business

Extent of the law
Article 4. The civil laws are binding upon all the citizens
of the provinces for which they have been published. The
citizens are also bound by these laws in their acts and
affairs which they undertake beyond the territory of the
State, to the extent their personal capacity to undertake
such acts and affairs is restricted and to the extent that such

§ 4. repealed
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at the same time are to produce juridical consequences in
these countries. How far strangers are bound by these laws,
is determined in the following chapter.

acts and affairs may produce legal consequences in these
provinces. The extent to which aliens may be bound by
these laws is set forth in the following chapter. (See
Articles 33 to 38 and 300).

§.5.

Laws are not retro-active; they have therefore no influence
on acts, which have taken place before, and on rights,
which have been acquired before.

Article 5. Laws are not retroactive; they have, therefore, no
influence on acts which have taken place before and on
rights which have been acquired before.

§ 5. Laws do not have retrospective effect; thus, they have
no effect on prior actions and earlier acquired rights.

§. 6.

Ne [sic] other construction can be attributed to a law in the
application, than that, which is apparent from the peculiar
meaning of the words in their connection, and from the
clear intention of the legislator.

Interpretation
Article 6. No other interpretation shall be attributed to a

particular provision of the law than that which is apparent
from the plain meaning or the language employed and
from the clear intention of the legislator.

§ 6. No meaning must be inferred from a law other than
the meaning which is evident from the genuine meaning of
the words in their context and the clear intention of the
legislator.

§.7.

If a case cannot be decided either from the words, or from
the natural construction of a law, similar cases, which are
distinctly decided in the laws, and the motives of other
laws allied to them, must be taken into consideration.
Should the case still remain doubtful; it must be decided,
with regard to the carefully collected and well considered
circumstances, according to the natural principles of right.

Article 7. If a case can be decided neither from the
language nor from the natural sense of a law, similar
situations which are determined by reference to the laws
and the purpose of related provisions must be taken into
consideration. Should the case still remain doubtful, then it
must be decided upon the carefully collected and well-
considered circumstances in accordance with the natural
principles of justice.

§ 7. If a matter can neither be determined by the wording
nor by the natural meaning of a law, similar matters which
have been regulated by law and the purpose of other
related laws have to be considered. If the matter still
remains ambiguous, it has to be decided based on the
diligently gathered and thoroughly considered facts in line
with the natural legal principles.

§. 8.

The Legislator alone has the power to interpret a law in a
generally binding manner. Such an interpretation must be
applied to all the cases still to be decided, as far as the
Legislator does not declare, that his interpretation cannot
have reference to the decision of cases, the object of which
are acts undertaken and rights claimed, before the
interpretation was given.

Article 8. The legislator alone has the power to interpret a
law in a generally binding manner. Such an interpretation
must not be applied to pending cases unless the legislator
states that his interpretation must be applied in the decision
of cases involving acts performed and rights claimed
before the interpretation was given.

§ 8. Only the legislator has the power to interpret a law in a
generally binding way. Such interpretation must be applied
to all pending matters, provided that the legislator has not
stated that its interpretation shall not be applied to any
matters relating to actions undertaken and rights alleged
prior to such interpretation.

§.9.
Laws are obligatory till they have been either altered, or
expressly abolished by the Legislator.

Duration of the law
Article 9. Laws are binding until they have been either
altered or expressly repealed by the Legislator.

Applicability of the law.
§ 9. Laws remain in force until they are amended or
expressly abolished by the legislator.
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§. 10.
Customs can only be taken into consideration in cases
referred to by a law.

Other kinds of rules:

a) Custom and usage.
Article 10. Customs and usage can be taken into
consideration only when referred to by a law.

Other kinds of regulations, such as:
a) Practice and customs.
§ 10. Practice and customs can only be considered to the
extent they are referred to in a law.

§. 11,
Only those statutes of single provinces and districts of the
country have obligatory force, which after the publication
of this Code have been expressly confirmed by the
Sovereign.

b) Provincial statues.
Article 11. Repealed.

[b) Statutes of provinces.|
§ 11. [Only such statutes of individual provinces and
counties have legal effect, which have been expressly
sanctioned by the local ruler after publication of this law.]

[ ] No effect

§. 12.
The determinations issued in single cases and the sentences
passed by the courts in particular law disputes, have never
the power of a law; they cannot be extended to other cases,
or to other persons.

¢) Judicial decisions.
Article 12. The decisions issued in individual cases and the
opinions handed down by the courts in particular
litigations never have the force of a law; they cannot be
extended to other cases or to other persons.

¢) Court decisions.
§ 12. Court orders in relation to individual cases and
decisions rendered by courts relating to specific lawsuits
never have legal effect, they cannot be extended to other
cases or to other individuals.

§. 13.
The privileges and immunities granted to individuals or to
corporations, are to be judged of the same as other rights,
so far as the political ordinances do not contain any
particular determination on the subject.

d) Privileges.
Article 13. The privileges and immunities granted to
individuals or to corporations are to be determined in the
same manner as other rights, to the extent that political
ordinances do not contain particular relevant provisions.

d) Privileges.
§ 13. Privileges and exemptions granted to individuals or
also to whole corporations have to be assessed in the same
way as other rights unless regulations provide specific
rules.

§. 14
The prescriptions contained in the civil Code have for their
object the law of the rights of persons, the law of the rights
of things and the determinations, which are common to
both of them.

Main Division of Civil Law

Article 14. The provisions contained in the Civil Code
establish the law of personal and property rights and the
procedures which apply to both.

Main categories of the civil law.
§ 14. The regulations provided in the civil code relate to
personal rights, property law and to those regulations
which apply to both.
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Winiwarter(1866) Baeck (1972) Eschig (2013)
§. 18. Acquirable rights Acquirable rights.

Every one is capable of acquiring rights under the conditions
prescribed by the laws.

Article 18. All persons are capable of acquiring rights under
the conditions prescribed by the laws.

§ 18. Everyone is capable of acquiring rights subject to the
conditions provided by law.

Winiwarter(1866)

Baeck (1972)

Eschig (2013)

§. 455.
If the proprietor has been informed of the further pledging;
he can only repay his debt with the consent of the person,
who possesses the under-pledge, or he must deposit it
judicially, otherwise the pledge remains liable to the holder
of the under-pledge.

Article 455. If the owner has been informed of the sub-
pledging, he can repay his debt only with the consent of the
person who possesses the sub-pledge or by deposit of the
amount in court; otherwise, the pledgor remains liable to the
holder of the sub-pledge.

§ 455. If the owner is notified of such further pledge, he can
satisfy his debt only with the approval of the person who
possesses the pledge or the pledge or he has to deposit it at
court, otherwise the pledged asset remains pledged in favour
of the holder of the pledge of the pledge.

Chapter 8 concerning inheritance

Winiwarter (1866)

Baeck (1972)

Eschig (2013)

First subdivision of the laws concerning
the rights to things.

Of real rights

Chapter the Eighth.
Of the right of inheritance.

§.531.
The complex of the rights and obligations of a deceased
person, so far as they are not founded on mere personal
relations, is called his succession (assets).

FIRST SUBDIVISION OF THE LAWS CONCERNING
PROPERTY RIGHTS:

real rights.

Eighth Chapter
The right of inheritance

Decedent’s Estate
Article 531. The totality of the rights and obligations of a
deceased person, insofar as they are not founded on mere
personal relations, is called his estate or inheritance.

First section of property law.

About rights in rem.

Eighth Chapter
About the inheritance law.

Estate.
§ 531. The essence of the rights and obligations of a
deceased person to the extent these rights are not only
based on personal relationships is called his estate.
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§. 532.
The exclusive right to take possession of the whole
succession, or a part of it determined in regard to the
whole, (for instance the half, a third part) is called the
right of inheritance. It is a real right, which is efficacious
against every one, who will arrogate the succession. He,
to whom the right of inheritance is due, is called heir,
and the succession in regard to the heir, is called
inheritance.

Inheritance right and estate
Article 532. The exclusive right to take possession of the
whole estate, or a part of it in proportion to the whole, (for
instance one-half or one-third) is called the right of
inheritance. It is a right in rem which is enforceable against
anyone who might contest the succession. He to whom the
right of inheritance is due is called the heir, and the estate
in relation to the heir is called his inheritance.

Right to an inheritance and inheritance.
§ 532. The exclusive right to acquire possession of the
whole or a part of an estate which is determined in
relation to the whole (e.g. a half, a third), is called the
right to an inheritance. It is a right in rem which is
effective against everyone who alleges to be entitled to
the estate. An heir is a person who is entitled to a right to
an inheritance and the estate with respect to such heir is
called inheritance.

§. 533.
The right of inheritance is founded on the will of the
testator declared according the legal provision; on a
hereditary contract admissible according to the law (§.
602), or on the law itself.

Title to inheritance right
Article 533. The right of inheritance may be based on the
will of the testator declared in accordance with legal

provisions, on a hereditary contract admissible according
to the law (Article 602) or on the law itself.

Title to a right to an inheritance.
§ 533. A right to an inheritance is based on the will of the
testator which is declared in accordance with the legal
regulations, a testamentary contract which is permitted
pursuant to law (§ 602) or [based] on law.

§. 534.
The three above mentioned descriptions of the right of
inheritance can also exist at the same time, so that a part
determined in regard to the whole is due to one heir
from the last will, to another from the contract, and to a
third from the law.

Article 534. The three above bases of the right of
inheritance can exist simultaneously, so that a proportional
part of the estate may be due to one heir based upon a last
will, to another based upon a contract, and to a third based
upon the law.

§ 534. The mentioned three types of the right to an
inheritance can co-exist so that one heir is entitled to a
part determined in relation to the whole pursuant to a last
will, another [part] due to a contract and a third [part] due
to a law.

§. 535.
If no such hereditary share, which has reference to the
whole succession, but only a single thing, one or more
things or a certain sort, a sum, or a right is bequeathed to
some one; [t]he thing bequeathed, although its value
constitutes the greatest part of the succession, is called a
legacy, and he, to whom it has been left, is not to be
considered as an heir, but only a legatee.

Distinction between inheritance and legacy
Article 535. Where a single thing, one or more things or a
certain sort, a sum, or a right in contrast with an hereditary
share in proportion to the whole succession, is bequeathed
to some one, the property so bequeathed, even if its value
constitutes the greatest part of the succession, is called a
legacy, and he to whom it has been left is not considered as
an heir but only a legatee.

Difference between inheritance and legacy
§ 535. If someone is not entitled to such distributive share
which relates to the whole estate but only to a single
asset, one or more assets of a specific type, an amount or
a right, the asset(s) intended for such person, even if their
value equals a major part of the estate is called a legacy
and the person entitled to it is not regarded as an heir but
only as a legatee.

§. 536.
The right of inheritance only takes place after the death
ot [sic] the testator. If a presumptive heir dies before the

Vesting of the estate

Article 536. The right of inheritance vests only after the
death of the decedent. If a presumptive heir dies before the

Time of the effectiveness of an [sic] right to an
inheritance
§ 536. The right to an inheritance becomes effective only
after the death of the testator. If a supposed heir dies
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testator, he was not able to transfer the right of
inheritance, which he had not yet obtained, to his heirs.

decedent, the right of inheritance which he had not yet
obtained does not pass to his heirs.

before the testator, he could not have transferred the not
yet acquired right to an inheritance to his heirs.

§. 537.
If the heir has survived the testator, the right of
inheritance, even before the reception of the inheritance,
passes over, like other free inheritable rights, to his
heirs; if otherwise if had not yet expired by renunciation,
or in another way.

Article 537. If an heir survives the decedent, the right of
inheritance, even if not yet accepted, passes like other free,
inheritable rights to his heirs provided however it has not
expired by renunciation or otherwise.

§ 537. If the heir has survived the testator, the right to an
inheritance is transferred to his heirs also prior to
acquiring the inheritance like other freely inheritable
rights, provided that it [i.e. the right to an inheritance] has
not ceased due to rejection or any other way.

[PROVISION ADDED AT A LATER TIME]

Registered partners and inheritance law
§ 537a. The provisions of this chapter and the ninth to the
fifteenth chapter in relation to spouses apply to registered
partners and registered partnerships accordingly.

§. 538.
Whoever is authorized to acquire property, can, as a
rule, inherit. If some one has in general renounced the
right to acquire something, or has validly resigned a
determined inheritance; he has forfeited by it the right of
inheritance in general, or the right to a determined
inheritance.

Capacity to inherit
Article 538. Whoever is legally capable of acquiring

property can also inherit property. If a person has generally
renounced his right to acquire something, or has validly
refused to accept a certain inheritance, he forfeits thereby
the right of inheritance in general or the right to a specific
estate.

Capacity to inherit.
§ 538. Whoever is entitled to acquire assets is generally
also entitled to inherit. If someone generally rejected the
right to acquire something or validly relinquished an
inheritance [to which he would have been entitled], this
person generally lost the right to an inheritance or the
right to a specific inheritance.

§. 539.
The political ordinances determine how far clerical
communities, or their members are capable of inheriting.

Article 539. The political ordinances determine the
capacity of religious communities, or their members, to
inherit property.

§ 539. Law determines the extent to which sacred
communities or their members are capable to inherit [sic].

§. 540.
Whoever has injured or has attempted to injure the
testator, his children, parents or spouse from a bad
intention in regard to his honour, his body or property,
in such a manner, that one can proceed against him ex
officio, or at the request of the person in jured [sic]
according to the criminal laws; is unworthy of the right
of inheritance as long as it is not to be inferred from the
circumstances, that the testator has pardoned him.

Reasons for incapacity

Article 540. Any person who commits a felony against the
decedent is unworthy to inherit from him as long as it does
not appear from the circumstances that the decedent has
forgiven him.

[MISSING TEXT?]

Reasons for incapacity.
§ 540. Whoever has committed a criminal offence which
can only be committed intentionally and is subject to
imprisonment of more than one year, or whoever grossly
neglected his obligations resulting from the legal
relationship between parents and children with respect to
the testator is unworthy of the right to an inheritance as
long as it is not obvious from the circumstances that the
testator forgave such person.
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§. 541.
The descendants of the person, who has made himself
unworthy, are, if the latter has died before the testator,
not excluded from the right of inheritance.

Article 541. In case of intestacy, the descendants of a
person who has made himself unworthy to inherit are
excluded from the inheritance even if the unworthy person
has survived the decedent.

§ 541. In case of intestacy rules, the descendants of
someone unworthy of inheriting are entitled to inherit in
his place even if he survived the testator.

§. 542.
Whoever has compelled the testator to the declaration of
the last will, or has induced him to this declaration in a
deceiptful manner, or prevented him from declaring or
modifying the last will, or suppressed a last will already
made by him, is excluded from the right of inheritance
and remains answerable for all the damage caused by it
to a third person.

Article 542. Any person who coerces a testator to execute a
last will, fraudulently procures the making thereof,
prevents the declaring or modifying of a last will, or
suppresses a last will already executed is excluded from
the right of inheritance and becomes liable for any
damages caused thereby to third persons.

§ 542. Whoever forced the testator to declare his last will
or fraudulently misled him to prevent him from declaring
or changing his last will or suppressed a last will which
has already been declared by him, is not entitled to a right
of an inheritance and is liable for all damages to third
parties caused by this.

§. 543.
Persons who have judicially confessed, or have been
convicted of adultery or incest, are excluded among one
another from the right of inheritance on the ground of a
declaration of the last will.

Article 543. Parties who have judicially confessed to or
have been convicted of adultery or incest are excluded
from the right of inheritance from each other on the basis
of a last will.

§ 543. repealed

§. 544.
The political ordinances determine, how far natives of
the country, who have left their country or the military
service without proper permission, lose the right of
inheritance.

Article 544. The political ordinances determine to what
extent natives of the country who have left their country or
the military service without proper permission lose the
right of inheritance.

§ 544. Law provides the extent to which citizens who left
their home country or military service without due
permission lose the right to an inheritance.

§. 545.
The capacity of inheriting can only be determined
according to the moment of the real falling of the
succession to a person. This moment is in general the
death of the testator (§. 703).

Determination of capacity
Article 545. Capacity to inherit can only be determined as

of the moment of the vesting of the estate in a person. This
moment is, in general, the death of the testator (Article
703)

At which time the capacity has to be assessed.
§ 545. The capacity to inherit can only be assessed at the
time of the actual effectiveness of the right to an
inheritance. As a general rule, such time is the death of
the testator (§. 703).
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§. 546.
A capacity of inheriting acquired later, does not give a
right of withdrawing from others that, which has already
fallen to them in a legal manner.

Article 546. An after-acquired capacity to inherit does not
permit divesting from others that which has already vested
in them in a legal manner.

§ 546. A later acquired capacity to inherit does not grant a
right to deprive someone else of what he already lawfully
received.

§. 547.
The heir represents, as soon as he has accepted the
inheritance, in regard to it the testator. Both of them are
considered as one person in regard to a third. Before the
acceptance of the heir the succession is considered as if
it were still possessed by the deceased.

Effect of acceptance of the estate
Article 547. Upon the acceptance of the inheritance, the
heir represents the testator in regard to it. Both of them are
considered as one person in regard to a third party. Before
the acceptance by the heir the estate is considered as if it
were still possessed by the decedent.

Effect of the acceptance of the inheritance.
§ 547. The heir replaces the testator with respect to the
inheritance as soon as he accepts the same. Both are
deemed to be one person in relation to any third party.
Prior to the acceptance by the heir, the estate is deemed to
be possessed by the deceased person.

§. 548.
The heir takes upon himself obligations, which the
testator would have had to fulfil from his property. Fines
inflicted by the law, to which the deceased was not yet
sentenced, do not pass over to the heir.

Article 548. The heir assumes all obligations which the
decedent would have had to fulfill from his property. Fines
imposed by the law to which the decedent was not yet
sentenced do not pass over to the heir.

§ 548. The heir assumes obligations which the testator
would have had to cover with his assets. Any fines to be
paid imposed by law and the payment of which the
deceased person hat [sic] not yet been sentenced to are
not assumed by the heir.

§. 549.
To the burdens incumbent on an inheritance belong also
the expenses for the funeral suitable to the customs of
the place, the station in life, and the property of the
deceased.

Article 549. The burdens incumbent on an inheritance
include the expenses for the funeral suitable to the customs
of the place, the station in life, and the property of the
deceased.

§ 549. The expenses for the funeral which are reasonable
considering the local customs, the status and the assets of
the deceased person are part of the debts of the estate.

§. 550.
Several heirs are considered in regard to their common
right of inheritance as one person. In this quality they
stand good, before the judicial delivery of the
inheritance, all for one, and one for all. The chapter
treating of the taking possession of the inheritance
determines how far they are answerable after the
delivery has taken place.

Article 550. Several heirs are considered in regard to a
common right of inheritance as a single person. Before the
judicial delivery of the estate (transfer of succession) they
are jointly and severally liable. The extent to which they
are liable after the said transfer had taken place is
determined in the chapter concerning taking possession of
the estate. (Articles 820 and 821).

§ 550. Multiple heirs are considered as one person with
respect to their joint right to an inheritance. They are
jointly and severally liable prior to the court transfer of
the inheritance (devolution). The chapter relating to
taking possession of the inheritance provides the extent to
which they are liable after the transfer.

§. 551.
Whoever can himself validly dispose of his right of
inheritance, is also authorized in renouncing it
beforehand.

Renunciation of the inheritance right

Article 551. A person who is capable of disposing validly
of his inheritance right is also entitled to waive it in
advance through an agreement with his predecessor. To be

Waiving of a right to an inheritance
§ 551. Whoever can validly dispose of his right to an
inheritance is also entitled to contractually waive his right
to an inheritance in advance. Such contract has to be
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[PROVISION AMENDED AT A LATER TIME]

Such a renunciation operates also on the descendants.

valid such an agreement must be made in the form of a
notarial contract, or it must be recorded in court. In the
absence of contrary agreement such a waiver is binding
upon the descendants.

made in the form of a notarial deed or certified by court
protocol in order to be valid. Such waiver is also binding
for the descendants unless agreed otherwise.

Chapter 23 concerning contracts of exchange

Winiwarter (1866)

Baeck (1972)

Eschig (2013)

Second Part.

Second Subdivision of the laws concerning the rights
to things.

Of the personal rights to things.

Chapter the twenty-third.
Contracts of exchange.

§. 1045
Exchange is a contract, by which one thing is given for
another. The actual delivery is not necessary for the
conclusion, but only for the fulfilment of the contract of
exchange, and the acquisition of the property.

SECOND PART

SECOND SUBDIVISION.

PERSONAL RIGHTS IN PROPERTY

Twenty-third Chapter
Contracts of barter

Definition
Article 1045. Barter is a contract under which one thing is
exchanged for another. Actual delivery is not necessary for
the making of a contract of barter, but only for the
performance thereof and the acquisition of ownership.

Second division.

About personal rights.

Twenty-third chapter.
About the barter agreement.

Barter.
§ 1045. A barter [agreement] is a contract by which one
asset is transferred in exchange for another asset. The
actual transfer is not required for the conclusion but only
for the performance of the barter agreement and the
acquisition of ownership.

§. 1046
Money is not an article if the contract of exchange; still
gold and silver can be exchanged in the quality of goods,
and even as coin, as far as they are only to be changed
for other kinds of coin, namely gold for silver-coin,
smaller for larger sorts.

Article 1046. Money is not an article of barter; however,
gold and silver can be exchanged as goods, and even as
coin, insofar as they are exchanged only for other kinds of
coin, namely gold for silver coin and smaller for larger
sorts.

§ 1046. Money is not the subject of a barter agreement; but
gold and silver can be bartered as goods and even as
species to the extent they shall be bartered with other
species, namely gold with silver, smaller with larger
pieces.
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§. 1047
Persons changing are, by virtue of the contract, bound,
to deliver and accept for the free possession the things
exchanged, according to the agreement, with their parts
and all the accessions, at the right time, at the proper
place and in the same state, in which they were at the
time the contract was concluded. Whoever omits
fulfilling his obligation, is answerable to the other for
the damage and the profit, which is lost.

Rights and duties of the parties
Article 1047. The parties to a contract of barter are bound
by virtue thereof to deliver and accept for free possession
the things exchanged according to the agreement with their
parts and all their accessories, at the proper time and place,
in the same state as at the time the contract was made.

[SENTENCE DELETED AT A LATER TIME]

Rights and obligations of the bartering parties;
§ 1047. Bartering parties are obliged pursuant to the
contract to transfer and accept the bartered assets with their
components and all ancillary assets at the right time, the
right place and in the same condition as at the time of the
conclusion of the contract as unencumbered possession.

[SENTENCE DELERED AT A LATER TIME]

§. 1048
If a time has been stipulated, at which the delivery is to
take place, and if in the meantime the exchanged
individual thing has been withdrawn from commerce by
prohibition, or has by chance been destroyed entirely or
to an amount exceeding the half of its value; the
exchange is to be considered as not having been
concluded.

Risk
Article 1048. If a time for delivery has been stipulated, and
prior thereto the specific things to be exchanged have been
withdrawn from commerce by prohibition, or have been
accidentally destroyed entirely or to an extent exceeding
one-half of the value, the barter is to be considered as not
having been made.

in particular with respect to risk,
§1048. If a time has been agreed at which the transfer shall
take place and in the interim either the specific asset to be
bartered cannot be marketed due to a prohibition or is
completely destroyed or by more than one half of its value
due to coincidence, the barter is deemed not to be
concluded.

§. 1049
Other deteriorations of the thing, which have taken place
by chance in the meantime, and charges are to be borne
by the possessor. Still if things have been agreed for in
the lump; the receiver must bear the accidental
destruction of separate pieces, supposing in this way the
value of the whole has not been altered to the extent of
more than one half.

Article 1049. Other deteriorations of the things which
occur accidentally before delivery and encumbrances
thereon are to be borne by the transferor. However, if
things have been agreed for “as is”, the transferee must
bear the accidental destruction of separate pieces provided,
however, that the value of the whole is not diminished by
more than one-half thereby.

§ 1049. Other deteriorations of assets due to coincidence
and burdens are to be accounted for by the possessor.
However, if assets have been treated outright the transferee
is responsible for the destruction of specific assets
provided that the value of the whole has not been changed
by more than half.

§. 1050
The produce of the exchanged thing belongs to the
possessor till the stipulated moment of delivery. From
this moment the produce as well as the accessions
belong to the receiver, although the thing has not yet
been delivered.

Enjoyment of the profits before the transfer
Article 1050. The profits of the items to be exchanged
belong to the transferor until the specified time of delivery.
Thereafter, the produce and accretions belong to the
transferee, even though the property has not yet been

actually delivered.

and the benefits prior to transfer.
§ 1050. The possessor is entitled to the benefits of the
bartered assets until the agreed time for transfer. From this
time onwards, they belong, together with accession, to the
transferee even though the asset has not yet been
transferred.

§. 1051
If no time has been stipulated for the delivery of the
individual thing, and if no fault can be imputed to either

Article 1051. If no time is specified for the delivery of the
specific items of property, and if no fault can be imputed to

§ 1051. If no time has been agreed for the transfer of a
specific asset and no party is negligent, the above
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party; the above mentioned dispositions concerning the
risk and produce (§§. 1048—1050) are to be applied to
the moment of the delivery itself; unless the parties have
come to some other arrangement.

either party, the above provisions concerning risk and
profits (Articles 1048-1050) are to be applied as of the
moment of actual delivery, unless otherwise agreed by the
parties.

provisions in relation to risk and benefits (§§ 1048—1050)
apply to the time of the transfer to the extent the parties
have not provided otherwise.

§. 1052
Whoever will insist on the delivery, must have fulfilled
his obligation, or be ready to carry it out.

[NEW PHRASES ADDED AT A LATER TIME]

Article 1052. A person who insists upon delivery must
either have performed his obligation or be ready to perform
it. A party who must perform in advance may delay his
performance until the other party gives security for his
counter-performance where there is a risk of non-
performance thereof due to the deteriorating financial
situation of the other party, of which the first party was
innocently unaware at the time of the making of the
contract.

§ 1052. Whoever intends to demand the transfer, has to
have satisfied or be ready to satisfy his obligation. Also the
party obliged to advance performance can refuse his
performance until performance of, or security for, the
counter-performance if such prejudiced due to the negative
financial situation of the other party, which he did not have
to know about at the time of the conclusion of the contract.

Winiwarter (1866) Baeck (1972) Eschig (2013)
1I. Personal rights based upon age or metal deficiency I1. Personal rights of minors as well as those having
otherwise limited capacity to act.
§.21. Article 21. Those who, for want of years, infirmities of the | § 21. (1) Minors and individuals who are not capable of

Those, who for want of years, infirmities of the mind, or
other circumstances are themselves unable to take proper
care of their affairs, stand under the peculiar protection of
the laws. To this class belong : children, who have not yet
reached their seventh year; those, who have not attained
the age of discretion, namely their fourteenth year;
minors, who have not completed the twenty fourth year
of their life; then: raving persons, mad persons and idiots,
who are either entirely deprived of the use of their reason,
or are at least incapable of understanding the
consequences of their actions; further those, whom the
judge, as declared prodigals, has forbidden the further
administration of their property; lastly persons, who are
absent, and communities.

mind, or other reasons, are unable to take proper care of their
affairs have special protection under the laws. To this class
belong: children less than seven years of age; persons less
than fourteen years of age; minors less than twenty-one
years of age; then lunatics, insane persons and imbeciles,
who are either entirely deprived of their reason or are at least
incapable of appreciating the consequences of their actions;
those who have been adjudged spendthrifts and forbidden
further to administer their property; and, persons who are
absent and municipal bodies.

taking care of all or some of their matters on their own due
to a reason other than being a minor, are specifically
protected by law.

(2) Minors are individuals who are not yet 18 years old; if
they are not yet 14 years old, they are under age.
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In the German text, minors = Minderjahrige

Winiwarter (1866)

Baeck (1972)

Eschig (2013)

§.272.
Should legal disputes arise between two or several
minors, who are under one and the same guardian, this
guardian dare not represent either of the minors, but he
must apply to the tribunal to appoint another curator for
each separately.

Article 272. Should legal disputes arise between two or
more minors who have a common guardian, the guardian
must not represent any of the minors and he must apply to
the court to appoint a separate curator for each.

§ 272. If the interests of two or more minor [persons] or
persons not having full capacity to act otherwise who have
the same legal representative are in conflict with each other,
he must not represent either of the mentioned persons. The
court has to appoint a special trustee for each of them.

In German: Minderjdhrigen (1811)

minderjdhriger Personen (2013)

Winiwarter (1866)

Baeck (1972)

Eschig (2013)

§. 569.

Persons under the age of puberty are not capable of
making a testament. Minors, who have not yet exceeded
their eighteenth year, can only make a testament by word
of mouth before the

tribunal. The tribunal must endeavour to convince itself
by a suitable enquiry, that the declaration of the last will
takes place freely and with consideration. The declaration
must be inserted in a protocoll and whatever has resulted
from the enquiry, must be added to it. After the
completion of eighteen years a last will can be declared
without further restrictions.

3. Lack of age maturity.

Article 569. Persons under the age of puberty are not
capable of making a testament. Minors not more than
eighteen years of age can only make an oral testament
before the court. The court must ascertain by a suitable
enquiry that the declaration of the last will takes place freely
and with consideration. The declaration must be recorded
and the results of the enquiry must be added thereto. A last
will can be declared without further restrictions by persons
more than eighteen years of age.

3) immature age
§ 569. Minors are unable to establish a will. Minors having
reached the age of discretion can, unless 597 applies, only
establish a will orally at court or in front of a notary public.
568 second and third sentence apply accordingly.

In German: Unmiindige; Minderjdhrige (1811)

Unmiindige; Miindige Minderjdhrige (2013)
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Winiwarter (1866)

Baeck (1972)

Eschig (2013)

§ 1494.

The time of usucaption or prescription cannot commence
against such persons, who from a defect of their mental
powers are not themselves capable of administering their
rights, against persons under guardianship, mad persons,
or idiots, so far as no legal representatives are appointed
for these persons. The time of usucaption or prescription,
which has already commenced, is continued; but it can in
no way be completed before the expiration of two years
after the impediments have been removed.

Tolling of limitation
Article 1494. The period of adverse possession or limitation
cannot commence against persons who through a mental

defect are incapable of managing their rights, against
persons under guardianship or against insane or mentally
deficient persons insofar as no legal representatives are
appointed therefor. A period of adverse possession or
limitation which has started to run shall be continued;
however, such period can in no case be terminated less than
two years after such impediments have been removed.

Stay of the lapse of time.

§ 1494. The period of adverse possession or lapse of time
cannot start against such persons who are unable to manage
their rights themselves due to a lack of mental capability, as
against minors or persons who are mentally incapable to the
extent no legal representatives have been appointed for
these persons. Once started, a period of adverse possession
or lapse of time continues but cannot be completed prior to
expiry of two years after these circumstances have
terminated.

In German:

... wie gegen Pupillen, Wahn- oder Blodsinnige, kann die Ersitzungs- oder Verjdhrungszeit, dafern diesen Personen keine gesetzlichen Vertreter

bestellt sind, nicht anfangen. (1811)

... wie gegen Minderjédhrige oder Personen, die den Gebrauch der Vernunft nicht haben, kann die Ersitzungs- oder Verjéhrungszeit, dafern diesen

Personen keine gesetzlichen Vertreter bestellt sind, nicht anfangen. (2013)

Winiwarter (1866)

Baeck (1972)

Eschig (2013)

§. 460.
If the creditor has pledged the pledge further, he is liable
even for such an occurrence, by which the pledge would
not have been destroyed or deteriorated, if it had
remained in his custody.

Article 460. If the creditor has made a sub-pledge, he is
liable for the loss of the pawn through such an event as
would not have occurred if it had remained in his custody.

§ 460. If the creditor pledged the pledged asset further [to
someone else], he is even liable for such coincidence
whereby the pledged asset would not have been lost or
deteriorated if it had been in his [possession].

In German: Hat der Glaubiger das Pfand weiter verpfandet; so haftet er selbst fiir einen solchen Zufall, wodurch das Pfand bey ihm nicht zu Grunde

gegangen oder verschlimmert worden wire.
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Winiwarter (1866)

Baeck (1972)

Eschig (2013)

§. 801.
The consequence of an unreserved entrance on the
succession is, that the heir must make himself liable to all
the creditors of the testator for their demands, and all the
legatees for their legacies, even when the assets are not
sufficient to satisfy them.

Effect of the unconditional acceptance
Article 801. Upon the unconditional acceptance of the
estate, the heir becomes personally liable to all the creditors
of the testator for their claims and to all the legatees for their
legacies, even if the assets of the estate are not sufficient to
satisfy them.

Effect of the unconditional,
§ 801. The consequence of the unconditional declaration of
acceptance of inheritance is that the heir is liable to all
creditors of the testator with respect to their claims and all
legatees for their legacies, even if the estate is not sufficient.

In German: Die unbedingte Erbserklarung hat zur Folge, dal} der Erbe allen Glaubigern des Erblassers fiir ihre Forderungen, und allen Legataren flir
ihre Vermichtnisse haften muf3, wenn gleich die Verlassenschaft nicht hinreichet.

Winiwarter (1866) Baeck (1972) Eschig (2013)
Joint and several obligations (Korrealitaet) Relationship of debtors among themselves.
§. 891. Article 891. If several persons promise jointly in regard to | § 891. If multiple persons jointly and severally promise one

If several persons promise one and the same whole,
solidarily, in such a manner, that one binds himself
expressly for all and all for one; each separate person is
liable for the whole. ...

the same matter in such a manner that one obliges himself
expressly for all and all for one, them each separate person
is liable for the whole. ...

and the same in a way that one is expressly obliged for all
and all expressly for one, each individual person is liable for
the whole. ...

In German: Correalitét. Versprechen mehrere Personen ein und dasselbe Ganze zur ungetheilten Hand dergestalt, daf3 sich Einer fiir Alle und Alle
fiir Einen ausdriicklich verbinden; so haftet jede einzelne Person fiir das Ganze.

Winiwarter (1866)

Baeck (1972)

Eschig (2013)

§. 895.
It is to be determined according to the especial legal
relations existing between the co-creditors, how far
among several

Article 895. Specific legal relations existing among co-
creditors who have received a joint promise of the same
subject matter determine to what extent one who has

§ 895. The extent to which one of multiple co-creditors who
has been promised the whole jointly and severally and who
has received the entire clam for himself is liable to the other
creditors has to be determined in accordance with the
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co-creditors, who have received the solidary promise of
the same whole, the one, who has obtained for himself the
whole claim, is liable to the other creditors. If such a
relation does not exist; the one is not answerable to the
others.

obtained the whole is liable to the others. If no specific
relation exists, the one is not accountable to the others.

specific legal relationship existing between the co-creditors.
If no such relationship exists, one is not answerable to the
other.

In German: Wie weit aus mehrern Mitglédubigern, welchen eben dasselbe Ganze zur ungetheilten Hand zugesagt worden ist, derjenige, welcher die
ganze Forderung fiir sich erhalten hat, den iibrigen Glédubigern hafte, muf3 aus den besonderen, zwischen den Mitgldaubigern bestehenden,
rechtlichen Verhiltnissen bestimmet werden. Besteht kein solches VerhiltniB, so ist einer dem anderen keine Rechenschaft schuldig.

Winiwarter (1866)

Baeck (1972)

Eschig (2013)

§. 1397.
Whoever cedes a demand without an equivalent,
consequently makes a present of it, is not further liable
forit. ...

Liability of the assignor
Article 1397. A person who assigns a claim gratuitously
makes a donation thereof and has no further liability in
regard thereto. ...

Liability of the assignor.
§. 1397. Whoever assigns a claim without consideration,
hence donates, is no longer liable for the claim. ...

Haftung des Cedenten. Wer eine Forderung ohne Entgeld abtritt, also verschenkt, haftet nicht weiter fiir dieselbe.

Winiwarter (1866)

Baeck (1972)

Eschig (2013)

§. 1398.
As far as the cessionary could inform himself from the
public mortgage-registers, whether the demand is
recoverable or not; no compensation is due to him from
the circumstance, that it is irrecoverable. The transferror

is also not liable for a demand, which was recoverable at

Article 1398. Insofar as the assignee could have discovered
by inspection of the public mortgage registers that a claim
is not recoverable, no compensation shall be due to him if
the claim is in fact recoverable. The assignor shall also have
no liability in regard to a claim which was recoverable at the

§ 1398. To the extent the assignee could have made himself
aware of the collectability of the claim from the public
registers, he is not entitled to compensation with respect to
the uncollectibility. The assignor is also not liable for a
claim which was collectible at the time of the assignment
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the time of the cession, and has become irrecoverable
from mere chance or from an inadvertence on the part of
the cessionary.

time of the assignment but has become irrecoverable by
mere chance or by inadvertence on the part of the assignee.

and has become uncollectible due to a mere coincidence or
negligence of the assignee.

In German: In so fern der Uebernehmer iiber die Einbringlichkeit der Forderung aus den 6ffentlichen Pfandbiichern sich belehren konnte, gebiihrt
ihm in Riicksicht der Uneinbringlichkeit keine Entschadigung. Auch fiir eine zur Zeit der Abtretung einbringliche, und durch einen bloflen Zufall
oder durch Versehen des Uebernehmers uneinbringlich gewordene Forderung haftet der Uebertrdger nicht.

Winiwarter (1866)

Baeck (1972)

Eschig (2013)

§. 1366.
If the business, for which a person has made himself
liable as surety, is brought to an end, the final account and
the annullation of the warranty can be demanded.

Article 1366. If a business for which a person has assumed
liability as a surety is brought to an end, the final accounting
and the termination of the guaranty can be demanded.

§ 1366. If the transaction for which the surety has been
granted is terminated, the final account and termination of
the surety can be demanded

Wenn das verbiirgte Geschift beendiget ist; so kann die Abrechnung, und die Authebung der Biirgschaft gefordert werden.

Winiwarter (1866) Baeck (1972) Eschig (2013)
Effect on accessory obligations Effect with respect to ancillary obligations.
§. 1390. § 1390. Surety guarantors and pledges which have been

Sureties and pledges, which have been granted for the
security of the whole right in dispute, are also liable for
the part, which has been fixed by the composition. ...

Article 1390. Sureties and pledges which have been made
for the security of the whole of a right in dispute are liable
for any part which has been determined by settlement. ...

granted as security for the entire still disputed right also
secure the part which has been determined by the settlement.

In German: Wirkung in Riicksicht der Nebenverbindlichkeiten. Biirgen und Pfander, welche zur Sicherheit des ganzen noch streitigen Rechtes

gegeben worden sind, haften auch fiir den Theil, der durch den Vergleich bestimmt worden ist.
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Winiwarter (1866)

Baeck (1972)

Eschig (2013)

§. 1406.

If the creditor assigned and the assignate have accepted
the assignment, but if the latter does not pay at the proper
time; the constituent is on that account answerable to the
creditor assigned under the same restrictions, which the
transferror is liable to the cessionary for the justness and
the recovery of the demand

(§§. 1397 and 1399).

Article 1406. (1) A third party may assume another’s debt
by contract with the creditor, even in the absence of any
agreement with the debtor.

(2) In case of doubt, however, the assumption of a debt,
notified to the creditor, is to be considered as a joint liability
with the original debtor rather than a sole liability in his
stead.

§. 1406. (1) A third party can also assume the debt by
agreement with the creditor even without agreement with
the debtor.

(2) If in doubt, the assumption declared towards the creditor
is to be understood as liability in addition to the existing
debtor, not in his place.

In German:

Hat der Assignatar und der Assignat die Anweisung angenommen, letzterer leistet aber die Zahlung nicht zur gehorigen Zeit; so haftet der Assignant
dem Assignatar dafiir unter den ndhmlichen Beschriankungen, unter welchen der Cedent dem Uebernehmer fiir die Richtigkeit und Einbringlichkeit

der Forderung zu haften hat

Auch ohne Vereinbarung mit dem Schuldner kann ein Dritter durch Vertrag mit dem Glaubiger die Schuld ubernehmen.
Im Zweifel ist aber die dem Gléubiger erklirte Ubernahme als Haftung neben dem bisherigen Schulder, nicht an dessen Stelle zu verstehen.
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Appendix 13

Title page of the commentary on the ABGB
written by Winiwarter’s father (1839)

Transcription:
Das
Osterreichische
biirgerliche Recht,
systematisch dargestellt und erldutert
von
Dr. Joseph Winiwarter,
wirklichen k.k. Regierungsrathe und
Professor der Rechte
an der Universitit Wien.

Zwenter Theil.

Zweite vermehrte und verbesserte
Auflage.

Wien.

Bei J. G. Ritter v. Mosle’s Witwe und
Braumiiller.
1839.

Translation:
Austrian
civil law,
systematically presented and explained
by
Dr. Joseph Winiwarter,
Royal Government Councilor and
Professor of Law
at the University of Vienna

Second Part

Second expanded
and improved edition

Vienna

Bv J. G. Ritter von Mosle’s Witwe und
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Appendix 14

Preface to the original editions of Winiwarter’s translation
(First Part, 1865 and the integrated version with all parts, 1866)

PREFACE,

The translation of a civil code, which has already been
in operation for more than fifty years, and which during
this long period has sufficiently proved its great superio-
rity, does not require in my humble opinion any justi-
fication. Moreover the intercourse with foreign coun-
tries, which is daily increasing, perhaps now makes
the publication of a work of this description appear
useful, although no one may have previously considered
such a translation necessary.

I have therefore only to add some remarks in re-
gard to the manner, in which I have proceeded in
several parts of the translation. There are words, which
are so peculiar to the German language, and concep-
tions to be found only in the institutions of Austria, that
a corresponding word cannot exist in the English lan-

guage. In such cases I have endeavoured to express the
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meaning of the original as nearly, as possible in
choosing an analogous english word, and I have added
at the same time in brackets the latin translation of
the words mentioned, which is taken from the official
latin translation of the Austrian civil Code published
at the Imperial State printing-office. I hope that my
professional colleagues will conceive from the latin
quotations, what is not sufficiently clear in my English

translation.

Vienna January 1865.
J. Winiwarter.
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Appendix 15

Comparison of clauses from Brickdale’s translation/paraphrases + notes on land registry to
Winiwarter’s translation of the ABGB (full transcripts)

Winiwarter (1866) Brickdale (1896)

TRANSLATED* EXTRACTS FROM THE
AUSTRIAN CIVL CODE OF 1811
* In making this translation I have been greatly helped

by Dr. von Winiwarter’s translation (R. Lechner, Vienna,
1866), a copy of which he kindly presented to me, but I
have found it advisable for the purposes of this Report to
treat the text with rather more freedom than would have
been admissible in Dr. von Winiwarter’s work.

The modern “Manz’sche annotated Edition of the Code
is in the Lincoln’s Inn Library.

1. The Land Registers.

§. 321. Legal estates only to be acquired by registration.
Where so called provincial tables (tabulae provincials), 321. Where Land Tafeln [lit. provincial tables], or towns,
records of a town, or registers of landed property or other | or land registers, or other similar public registers are in
similar public registers are introduced, the legitimate existence, the lawful possession of a real right in
possession of a real right in immovable things is only immovable property can only be obtained by the
attained by the proper entry in these public books. prescribed entry in the public register.

§.431.
For the transfer of the property of immovable things, the | 431. For the transfer of ownership of real property the
act of acquisition must be entered in the public books conveyance must be entered in the public register for the

destined for the purpose. This entry is called intabulation. | purpose. This entry is called registration.

§.432.
Before all it is necessary for the intabulation in the public | 432. The first requisite for this registration is that the
book, that the person, from whom the property is to pass | grantor be first registered as owner himself.
over to another, is himself inscribed as proprietor.

§.433.
For the further transfer by means of a contract it is 433. [Peasant properties may be transferred on the mere
sufficient for the estates belonging to peasants (praedia appearance of the parties, or of the grantor only, before
rusticorum), when deliverer and receiver, or even the the Registrar for the purpose.]
deliverer alone appear before the tribunal, to which the
estate belongs (forum rei sitae) and causes the “Peasant properties” have now ceased to exist, and this
intabulation of the act of acquisition in the public book. mode of transfer is no longer permissible.

§.434.
But if the deliverer does not appear personally, and in all | 434. [In all other cases] a document in writing must be
cases referring to estates belonging to the records of a drawn up embodying the conveyance and must be signed
town or to the provincial tables, a document in writing by both parties and attested by two credible witnesses.

must be drawn up in regard to the act of acquisition, and
must be signed both by the parties concluding the
contract, and by two credible men as witnesses.
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§.435.
In such a document the persons, who deliver and receive
the property; the thing, which is to be delivered with its
boundaries; the title of acquisition; further the place and
the time of the contract concluded, must be precisely
notified, and the deliverer must either in this document or
in a separate document declare his consent, that the
receiver be entered as proprietor.

435. [As to the form and contents of the conveyance,
including the grantor’s consent to the registration of the
grantee as owner. ]

§. 436.
If the property of immovable things is to be transferred in
consequence of a sentence valid in law, of a judicial deed
of partition, or of a judicial surrender of an inheritance
(adictio hereditatis); the intabulation of these documents
is likewise necessary.

436. Registration also necessary when real property vests
by order of Court, &c.

§.437.
In the same manner it is not sufficient in order to acquire
the property of a bequeathed immovable estate, that the
disposition of the testator in general has been entered in
the public books. Whoever has a claim of this description
must still obtain from the authority the especial
intabulation of the legacy.

437. In the case of a devise by will, it is not sufficient to
register the will generally ; the devisee must apply for
the distinct and definite registration of the devise.

§ 438.
If he, who, claims the property of an immovable thing,
possesses in regard to it, it is true, a creditable document,
but not a document provided with all the requisites
prescribed for the intabulation in §§. 434 and 435; he can
still, in order, that no one may obtain a preference over
him, cause the conditional entry in the public book
(inscriptio conditionata), which entry is called
prenotation (praenotatio). He acquires by it a conditional
right of property and he is considered, as soon, as he has
justified the prenotation by virtue of a judicial sentence,
the real proprietor from the time, he has handed in the
application for prenotation according to the legal
procedure.

438-9. [Where an owner claims under a document in
which there is some informality, he may enter a
prenotation to protect his property pending the judicial
correction of the defect. If he does not take action within
a fortnight, the prenotation may be discharged on the
application of an adverse claimant.]

See more fully as to prenotation, and the consequent
action and discharge, in Sections 35-51 of the Land
Registry law of 1871, translated above, p. 111, Appendix
II.

§.439.
The prenotation, which has been granted, must be made
known by means of intimation handed personally both to
the one, who has applied for the prenotation, as well as to
his adversary. The person applying for the prenotation
must bring in within a fortnight, after having received the
intimation, the proper complaint, in order to prove the
right of property; otherwise the prenotation, which has
been obtained, is to be annulled on the application of the
adversary.

§. 440.
If the proprietor has alienated one and the same
immovable thing to two different persons; it belongs to
the one, who has applied first of all for the intabulation.

440. If an owner conveys the same property to two
different persons, it belongs to the one who first applies
for registration.
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§. 441,
As soon as the document concerning the right of property
has been entered in the public book, the new proprietor
enters into the legal possession.

441. The new owner is legally in possession from the
time of the registration of the conveyance.

But see below as to adverse possession, Sections 1451 to
1500, especially 1467 and 1468.

§.443.
The burdens charged on an immovable thing and noted
in the public books, are taken upon one's self together
with the property. Whoever does not inspect these books,
suffers in all cases for his negligence. Other demands and
claims, which some one has on the former proprietor, do
not pass over to the new acquirer.

443. Registered incumbrances, but no others, are binding
on a transferee of real property.

S. 444.
The property can in general cease by the disposition of
the proprietor ; by the law and by judicial sentence. But
the property in immovable things only ceases, when it is
struck out of the public books.

444. Ownership generally can be determined by the act
of the owner, by operation of law, or by a judicial decree.
But ownership of real property can be only be
determined by cancellation in the public register.

§. 445.
One must observe also for the other real rights referring
to immovable things, the dispositions given in this
chapter in regard to the mode of acquiring and the
expiration of the right of property in immovable things.

445. [The provisions as to the acquisition and
determination of the ownership of real property apply
also to the acquisition and determination of real rights
therein.]

§. 446.
The special dispositions, which exist with regard to the
organization of the provincial tables and registers for
landed property, contain the manner and the precautions,
which are to be observed in general for the intabulation
of real rights.

446. [The mode of keeping the landtafeln and public
registers is laid down in special laws.]

§. 1095.
If the contract for hiring is entered in the public books;
the right of the person hiring is to be considered as a real
right, which the consecutive possessor must submit to for
the remaining time.

1095. If an agreement for a tenancy is entered in the
public registers, the rights of the tenant are to be deemed
real rights, enforceable against the person for the time
being entitled to the possession of the land.

2. Life Estates a

nd Remainders.

§ 608.
The testator can bind his heir, that he must surrender the
inheritance, which he has entered upon, after his death or
in other definite cases, to a second heir nominated. This
disposition is called an entailed substitution (substitutio
fideicommissaria). The entailed substitution
comprehends taciturnly the common substitution.

608. A testator can bind his devisee to surrender the
inheritance, after his death, or in other named events, to a
second named devisee. This disposition is called a
“fideicommissary substitution.”

§.611.
The rank, in which the heirs nominated in an entailed

substitution are to follow one another, is not at all
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limited, if they are all contemporaries of the testator; they
can extend to the third and fourth heir and still further.

611. Any number of persons contemporaries of the
testator, may be named as successive devisees in a
fideicommissary substitution.

§.612.
If they are not contemporaries, but such after-heirs,
which have not yet been born at the time of the testament
being made ; the entailed substitution can extend in
regard to sums of money and other movable things to the
second degree. In respect to immovable estates it is only
valid in the first degree; still in determining the degrees
only the after-heir is reckoned, who has obtained the
possession of the inheritance.

612. In the case of persons unborn at the date of the will*
a fideicommissary substitution may extend (a) in regard
to sums of money and other movable things, to the
second degree, () in regard to immovable estates, only
to the first degree. In determining the degrees, only a
devisee who actually obtains possession of the
inheritance is to be reckoned.

* It is not quite clear, from the code, how this fits in with
the preceding section, which says, “contemporaries of
the testator.”

3. Strict Settlem

ents and Entails

§. 618.
An entailment (family-entailment) is a disposition, by
virtue of which property is declared as an unalienable
estate for all future members, or at least for several
members of a lineage.

618. A family entail (familien fideicommiss) is a
disposition by virtue of which property is declared as an
inalienable estate for all future members, or at least for
several members, of a family line.

§.619.
The entailment is in general either a primogeniture, or a
majorat (majoratus), or a seniority (senioratus);
according as the founder of it has favoured with the
succession, either the first-born of the elder line ; or the
next of the family according to the degree, but among
several equally near, the elder according to his years ; or
lastly without regard to the line, the eldest of the family.

619. An entail is in general either (1) a “primogenitur,”
or (2) a “majorat,” or (3) a “seniorat,” according as the
founder of it has conferred the succession ; either (1) on
the first-born of the elder line ; or (2) on the next of the
family according to degree, but among several equally
near, the elder according to age ; or (3) on the eldest of
the family without regard to the line.

§. 620.
In case of doubt the primogeniture is to be presumed
rather as a majorat or seniorat; or the majorat again rather
as a seniorat.

620. In case of doubt a “primogenitur” is presumed
rather than a “majorat” or “seniorat,” and a “majorat”
rather than a “seniorat.”

§. 626.
The female posterity has, as a rule, no claim to
entailments. But if the founder has expressly ordained,
that the entailment after the extinction of the male
progeny is to pass over to the female lines; this takes
place according to the order prescribed for the male
successors; still the male heirs of that line, which
has acquired the possession of the entailment, have the
preference over the female heirs.

626. The female posterity has, as a rule, no claim under
an entail [but the founder may ordain otherwise].

§. 627.
No entailment can be established without the consent of
the legislative power. When its erection takes place, a
proper, certified inventory of all the articles belonging to
the entailment is to be drawn up, and placed in judicial
custody. This inventory serves as a direction in every

627. No entail can be created without the special consent
of the legislative power. When it is created, a certified
inventory of the whole subject-matter of the entail is to
be drawn up and placed in judicial custody. This

inventory serves as a direction on every change of the
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change of the possession, and in the separation of the
entailment from the free property. The tribunal has to
care according to the especial provisions for the
security of the entailment.

possession, and for distinguishing between the entailed
and the free property, the tribunal has to take all the
precautions specially prescribed for the security of the
entail.

§. 629.
The right of property in the fortune under entailment is
divided between all expectants, and the possessor of the
entailment for the time being. The former have the right
of lord paramount alone; but the latter also the
usufructuary property.

§. 630.
The right of lord paramount authorizes the expectants of
the entailment, to demand that the bonds belonging to the
entailment are deposited in the hands of the tribunal ; to
give notice to the tribunal of a bad administration of the
estates under entailment ; to propose a curator of the
entailment in order to represent both the entailment and
the posterity ; in general to take all the necessary
measures for the security of the substance.

629. The ownership of the entailed property is divided
between the remaindermen and the person entitled for
the time being. The former have only dominium*, and
the latter has usufruct* as well. The dominium authorizes
the remaindermen (1) to require the documents
belonging to the entail to be deposited with the tribunal ;
(2) to give notice to the tribunal of maladministration of
the entailed estate ; (3) to apply for the appointment of a
curator of the entail to represent both the entail and the
posterity ; and (4) in general to take all necessary
measures for the protection of the inheritance.

* “Obereigenthum” and “Nutzungseigenthum” have no
exact equivalents in English, so [ have used the Roman
Law terms which correspond to them.

§. 631.
The possessor of the entailment has all the rights and
obligations of a usufructuary proprietor. The whole of
the produce of the estate under entailment, and of the
increase, but not the substance, belongs to him. On the
other hand he has to bear all the charges. He is not
answerable for a diminution of the substance, which has
occurred without any fault on his part.

631. The person entitled for the time being under an
entail has all the rights and obligations of a usufructuary
proprietor. The whole of the produce and increase of the
estate, but not the substance, belongs to him. On the
other hand he has to keep down all charges. He is not
answerable for any diminution of the substance occurring
without fault on his part.

§.632.
A possessor of an entailment can, it is true, renounce his
right for himself, but in no case for the posterity, even, if
it does not exist. If he mortgages the produce of the
entailment, or even the estate itself under entailment; the
mortgage is only good for that part of the produce, which
he is justified in collecting, but not for the estate under
entailment, or for the share of the produce, which
belongs to the successor.

632. [Limited owner can only deal with his own
beneficial interest in the property.]

§. 633.
The possessor of the entailment can under the restriction
afterwards given change the immovable estate under
entailment into a capital; he can exchange parcels of land
for other parcels of land; or parcel them out for a suitable
rent, or give them up on hereditary lease.

633. Subject to the following restrictions, the person
entitled for the time being under an entail can change the
settled real estate into money; he can effect exchanges of
land, or let them out for a suitable rent, or grant them on
lease at a rent.t

+ By Section 11224 this is defined to mean a substantial
rent according to the produce; and, presumably, without
premium or foregift.
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§. 634.
For these alterations he requires the approbation of the
ordinary tribunal. The latter must take the advice of all
the known expectants; or when they are minors or absent,
the advice of their curators; then the advice of the curator
of the entailment and the posterity; consider the
importance of the motives; and especially in granting the
parcelling out of the parcels of land take care, that the
measure provided in the political ordinances is observed.
The equivalent stipulated for, is to be invested as a
capital belonging to the entailment.

634. For these dispositions he requires the approbation of
the regular tribunal. The latter must communicate with
all the known remaindermen, or when they are minors or
absent, with their curators, and also with the curator of
the entail and posterity. It must consider whether the
proposal is justified, and especially, in authorizing any
alterations of the parcels composing the estate, it must
take care that the political ordinances as to the area of the
property are observed.} The consideration paid is to be
invested as capital belonging to the entail.

1 See as to the Landtafel Estates, chapter IV., para. 227
of the Report.

§. 635.
The possessor of the entailment can load the property
under entailment with debts to the extent of one third of
it; or, if it consists in capital, he can raise a third part of
it. For this purpose he does not require the consent of the
expectants or curators, but only the approbation of the
ordinary tribunal.

635. The person entitled for the time being under an
entail can charge one-third of the entailed property or, if
it consists of money, he can raise a third part of it. For
this purpose he does not require the consent of the
remaindermen or curators, but only the approbation of
the regular tribunal.

§. 636.
In this third part all the charges bearing on the property
under entailment, under whatever name they may be, are
to be comprised in such a manner, that two thirds remain
perfectly free.

636. In the above mentioned one-third all charges on the
entailed property (under whatever name they may be
entered) are to be reckoned, so that two-thirds of the
property may always remain perfectly free.

§. 644.
The entailment can be dissolved, if no posterity called to
the entailment is to be presumed. But for the dissolution
of the tie of entailment, together with the consent of the
usufructuary proprietor and all expectants, who are to be
summoned by an edict, the advice of the curator of the
posterity and the judicial consent is required.

644. An entail can be dissolved, when it is to be
presumed that no posterity entitled under the entail can
come into existence. But for this the consent of the
usufructuary proprietor and all remaindermen (who are
to be summoned by an edict) must be given ; the curator
of the posterity must also be heard, and judicial consent
must be obtained.

§. 645.
The entailment ceases, if it is ruined, or if all the lines
named in the document of foundation, have died without
any hope of posterity. In the latter case the right of the
lord paramount is united with the usufructuary property
and the possessor can dispose over the entailment at will.

645. An entail ceases, if [the subject matter of] it is
destroyed, or if all the lines of descent named in the
original settlement have been exhausted and there is no
expectation of posterity. In the latter case the dominium*
is united with the usufruct,* and the person for the time
being entitled can dispose of the entailed property at will.

4. Title by

Possession

[NOTE. — In the following clauses it will be observed
that besides prescription, which corresponds to the
English Statute of Limitations, Austrian law (following
Roman law) has also a stronger form of title by
possession, which not merely deprives the particular
subsisting owner or owners of his or their powers of

ejectment, but confers an independent title on the
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occupier. The former of these (Verjahrung in German,
Praescriptio in Latin) I translate “Prescription : the other
(Ersitzung in German, Usucapio in Latin) “Title by
Possession.”

The Austrian law preserves both these (in a modified
form) as to registered land ; the Prussian law (it will be
remembered) abolishes them as against a registered
owner. See Appendix L., p. 99, Sections 6, 7.]

§. 1451.
The prescription is the loss of a right, which has not been
exercised during the time fixed by the law.

1451. Prescription is the loss of a right which has not
been exercised during a period fixed by law for the

purpose.

The period is fixed in Sections 1467—1494, which see
below.

§. 1452.
If the prescriptive right devolves at the same time upon
another person on the ground of his legal possession; it is
called a right gained by usucaption, and the mode of
acquisition, usucaption.

1452. If the right which has been lost owing to
prescription devolves at the same moment on another
person by virtue of lawful occupation, it is called a
possessory right, and the mode of acquisition, title by
possession.

See Section 1461 below, as to what constitutes lawful
occupation for this purpose.

§. 1454.
The prescription and usucaption can take place against
all private persons, who are themselves capable of
making use of their rights. It is only admissible under the
following restrictions (§§. 1494, 1472 and 1475) against
persons under guardianship or curators; against churches,
communities and other juridical bodies, against
administrators of the public property and against those,
who are absent without any fault on their part.

1454. (and 1472, 1475, and 1494). [Exceptions in the
case of persons absent, or under disability, churches,
communes, and other bodies having only a legal
existence, and administrators of public property ; in
which cases a longer period is required than in others.]

§. 1461.
Every possession, which is grounded on such a title,
which would have been sufficient for the acquisition of
the property, when the latter had belonged to the
deliverer, is a legitimate one and sufficient for the
usucaption. Such titles are f. i. the legacy, the donation,
contracts for loans, for selling and buying, the contract of
exchange, the payment and so on.

1461. Occupation is lawful, and a sufficient foundation
for a title by possession when it commences in a manner
(such as, for instance, gift, by will or infer vivos, loan,
purchase, exchange) which would confer a valid title if
the grantor were the true owner.

§. 1463.
The possession must be a bona fide one. Still the mala
fides of the former possessor does not prevent a bona
fide successor or heir from beginning the usucaption
from the day of his possession (§. 1493).

1463. The occupation must be bond fide ; but mala fides
in the first occupier does not prevent his bond fide
successor from acquiring title as from the day of his own
occupation.

164




§. 1464.
The possession besides dare not be spurious. If some one
has seized a thing with force or fraud, or sneaks secretly
into the possession, or possesses a thing only by way of
entreaty; neither he himself nor his heirs can acquire it by
means of usucaption.

1464. The occupation must also be open and as of right ;
not by force, by stealth, or by leave ; a fault in this
respect affects the successors, as well as the first
occupier.

§. 1466.
The right of property, the object of which, is a movable
thing, is by means of usucaption acquired after a legal
possession of three years.

1466. With regard to movable property, three years’
occupation confers a title by possession.

§. 1467.
The person, in whose name immovable things are
registered in the public books, acquires likewise the full
right to them by usucaption against all contradiction after
the expiration of three years. The limits of the usucaption
are to be judged of according to the possession
registered.

1467. With regard to immovable property, three years’
occupation confers title by possession, provided the
occupier is registered as owner in the public registers. In
such case the extent of the land deemed to be occupied
will be according to the registered description of the
estate.

§. 1468.
Where regular public books have not yet been
introduced, and the acquisition of immovable things is to
be proved by judicial acts or other documents, or when
the thing is not registered in the name of the person, who
exercises the rights of possession in regard to it, the
usucaption is only completed after thirty years.

1468. In other cases real property requires 30 years for
the completion of a title by possession.

§. 1469.
Easements or other special rights, which are made use of
on the landed property of another, the same as the right
of property are acquired after the expiration of three
years by usucaption by the person, in whose name they
are registered in the public books.

§. 1470.
Where regular public books do not yet exist, or when
such a right is not registered in them, the bona fide
possessor can acquire it by usucaption only after the
expiration of thirty years.

1469—70. [Similar rules as to servitudes.]

§. 1471.
In regard to rights, which can seldom be exercised f. i.
the right to confer a prebend, or to demand from some
one a contribution for the repairs of a bridge, the person,
who maintains the usucaption, must besides the
expiration of thirty years, at the same time prove, that the
case for the exercise of the right has occured at least
three times during this period, and that he has exercised
this right each time.

1471. As to rights only occasionally exercisable as :—to
present to a benefice, to demand contributions to the
repair of a bridge, &c., the right must have arisen and
been actually exercised three times also.

§. 1474.
The qualification of a family-entailment, of a fee-farm
and copyhold-estate is only lost in consequence of a free
possession of fourty years.

1474. [Entails and settlements protected against
prescription for 40 years. |
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§. 1477.
Whoever establishes the usucaption in proving the
expiration of thirty or fourty years, is not bound to allege
the legal title. But the mala fide possession proved
against him excludes the usucaption even after the
expiration of this extended period.

1477. In claiming a title by possession founded on 30 or
40 years’ occupation, it is not necessary to give
particulars of the legal commencement. But mala fide
commencement may be set up as a defence.

§. 1478.
(As far as every usucaption includes a prescription, both
are completed with their requirements at one and the
same period. But for the prescription properly speaking
the mere non-use during thirty years of a right, which
otherwise would have been used, is sufficient.

1478. [For prescription, mere non-user during 30 years
suffices.]

§. 1479.
All rights therefore against a third person, they may be
entered in the public books or not, expire as a rule at
latest by the non-use during thirty years, or in
consequence of silence, which has been observed for so
long time.

1479. Thus as regards individual owners, all rights expire
as a rule after 30 years non-user, whether registered in
the public registers or not.

§. 1480,
Claims of arrears of yearly duties, interest, rent or
services expire after three years; the right itself becomes
prescriptive by a non-use during thirty years.

1480. [Only three years’ arrears of rents, interest, &c.,
recoverable.]

§. 1498.
Whoever has gained a right or a thing by means of
usucaption, can apply to the tribunal against the former
proprietor for the adjudication of the property, and have
the right adjudicated entered in the public books, so far
as it forms an object of the same.

1498. When a person has acquired a title by possession,
he can apply to the Court, by means of an action, for an
Order adjudicating the property to him, and, if the right
in question is registered, for registration of the order in

the public registers.

§. 1499.
In the same manner the obligor can after the expiration of
the prescription obtain the cancelling of his obligation,
which was entered in the public books, or the
disanulment of the right, which previously belonged to
the obligee and of the documents delivered in regard to
it.

1499. In the same manner, after the expiration of the
period of prescription, the person bound by a registered
obligation can obtain the discharge thereof.

§. 1500.
The right gained by means of usucaption or prescription
can however not be prejudicial to a person, who trusting
in the public books has purchased a thing or a right,
before the right gained by means of usucaption or
prescription has been entered in the public books.

1500. Provided that a right gained by possession or by
prescription cannot be asserted to the prejudice of a
person who has, in reliance on the public register,
acquired the property before the registration of the
prescriptive or possessory right.
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