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INTRODUCTION

The First Amendment to the Constitution of the United States affirms that
“Congress shall make no law respecting an establishment of religion, or prohibiting

the free exercise thereof .... el

It was primarily the first part of the provision, commonly referred to as the
Establishment Clause that has become a major point of contention and debate among
justices and legal scholars alike. While advocates of textual interpretation maintain
that Congress is not allowed to establish a national church but can provide aid to
religion on a nondiscriminatory basis, others prefer a wider interpretation, barring
Congress from any interference with religion and banning religious practices in all

institutions falling within the governmental sphere.

In a landmark case of Everson v. Board of Education (1947), in an attempt to
define for the first time the parameters of the Establishment Clause, the Supreme
Court justices unanimously declared the second, wider approach to be the basis of the
Supreme Court’s jurisprudence in religion-related cases. To justify their interpretation,
they referred to Thomas Jefferson and his “wall of separation,” which they viewed as a
symbol of an absolute separation between church and the state, and held, it was to
remain “high and impregnable.” Using this “high and impregnable wall” as a
commentary on the Establishment Clause of the First Amendment, and applying its
separationist logic to the rising number of Establishment Clause challenges, resulted in
a gradual removal of many traditional religious expressions, such as prayers and

moments of silence in schools, from the public square.

The thesis addresses what I believe is a paradox between the existence of the
“high and impregnable” wall of separation between church and state and the extensive
presence of religious expressions and practices throughout the public sphere.

Legislative prayers, the invocation “God save the United States and this Honorable

! U.S. Constitution, First Amendment: http://www.usconstitution.net/const.html (viewed May 13,
2007), non-paginated.
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Court” prior to judicial proceedings, the proclamation of a National Day of Prayer or
“One Nation under God” in the American Pledge of Allegiance, the nation’s motto “In
God We Trust,” or supplication “So Help me God” in the oaths of office of public
officials being only a few examples of what is sometimes referred to as the American

public religion.

The primary objective of my thesis is to examine the compatibility of the
widespread religious expressions and practices in American public sphere with the
principle of strict separation that has become the basis for the Supreme Court’s
Establishment Clause jurisprudence. A compatibility of the “high and impregnable”

“wall of separation” with Jefferson’s “wall” will also be examined.

With the aim to present a qualified assessment of what is a rather broad and
complex topic, I will divide the thesis into three parts, each consisting of a number of

chapters.

Part I of my thesis, somewhat introductory in character, will examine the
phenomenon of the so called public or civil religion, its origins, nature and language.
It will demonstrate the role that religion has played in American society from its early
days up until now. A closer examination of the current situation will reveal a lasting
attachment of American people towards religion but at the same time a significant
trend towards “no-religion” or non-Christian religious identification, which can in the

long run certainly have repercussions for the current form of American civil religion.

Part II will serve as an introduction to the Supreme Court’s Establishment
Clause jurisprudence. It will examine the entry of the “high and impregnable” “wall of
separation,” supposedly based on Jefferson’s “wall,” into the American constitutional
law and point out to the consequences of using this metaphor as a standard of

constitutional interpretation.

The Supreme Court justices justified their “separationist” approach by

referring to a long history of “separation,” particularly to the words and deeds of



Thomas Jefferson. Taking into account the indisputable role that religion and religious
symbols played in American society and government from the very beginning, it is in
my view disputable, if the “high and impregnable” wall that the Supreme Court
constructed on the bases of Jefferson’s “wall” in 1947, was indeed what Jefferson had
in mind in 1802, when he erected his “wall of separation.” Before proceeding with
examination of the Supreme Court Establishment Clause jurisprudence in greater
detail, I will therefore make a short detour designed to expose Jefferson’s views on
religion and his own “wall of separation” that would justify the strict separation that

the Supreme Court introduced and followed in his name for a great part of the 20"
century.

Part II will also discuss the tests and standards adopted by the Supreme Court
in the later years to determine whether or not a religious practice or expression meets
constitutional muster. It will demonstrate that despite the official separationist
doctrine, the Court has — especially since the 1990s - lowered the “wall of separation”

and made it more porous.

Part III will examine the approach of the Supreme Court towards the
constitutionality of the various religious expressions and practices hidden behind the
concept of public religion. Given the fact, that the Supreme Court’s doctrine was based
to a large extent on strict separationism, it is highly unlikely that an application of the
same tests and standards that made prayers and moments of silence in schools
unconstitutional would hold civil religion practices such as legislative prayer
permissible. Indeed, the few public religion challenges that appeared in front of the
Supreme Court demonstrate that to justify their constitutionality, the Court employed a
so called “acknowledgment” exception, ignoring existing standards and making certain
practices and expressions immune to the current Establishment Clause doctrine. The

justifications for this approach will also be examined.



Brief Note on Bibliography

When selecting suitable sources that are central to any valuable analysis, I was
confronted with a vast amount of books as well as articles in scholarly periodicals and
journals. Yet, it soon became obvious that the topic under examination is rather
contentious, different scholars offering diametrically opposed assessments of history
and the role that religion should play in a society, reaching conclusions that inevitably

support their authors’ normative views.”

While some believe that religion should be an active player in political affairs
and argue that it’s been inappropriately marginalized,” others assert that it has been too
active a participant in the political scene and contend that its role should be
circumscribed.* The interpretation of Jefferson’s wall or the Supreme Court’s
Establishment Clause jurisprudence is being often analyzed in the same biased
manner, proponents of both positions claiming to have the Founding Fathers and the
Framers of the First Amendment on their side and — of course — emphasizing data that
support their own prepossessions and minimizing significant facts that complicate or

conflict with their biases. When doing so, they often employ selective references to

? Accordingly, many scholars have come to the conclusion that history is inconclusive. E.g. Arnold H.
LOEWY, “Rethinking Government Neutrality towards Religion under the Establishment Clause: The
Untapped Potential of Justice O’Connor’s Insight” (North Carolina Law Review, Vol. 64, 1986, pp.
1049-1121), p. 1053.

? For a representative sample, see Chester James ANTIEAU (ed)., Freedom from Federal Establishment
Formation and Early History of the First Amendment Religion Clauses (Milwaukee, Wisconsin: Bruce
Publishing Company, 1964); Gerard V. BARDLEY, Church-State Relationships in America (Westport:
Greenwood, 1987); Walter BERNS, The First Amendment and the Future of American Democracy
(New York: Basic Books, 1976); Robert L. CORD, Separation of Church and State: Historical Fact
and Current Fiction (New York: Lambeth Press, 1982); Michael J. MALBIN, Religion and Politics:
The Intentions of the Authors of the First Amendment (Washington, D.C.: American Enterprise Institute
for Public Policy Research, 1978); Michael W. McCONNELL, “Accommodation of Religion”
(Supreme Court Review, Vol. 1, 1985).

* For a representative sample, see Thomas CURRY, The First Freedoms: Church and State in America
to the Passage of the First Amendment (New York: Oxford University Press, 1986); Derek DAVIS,
Original Intent: Chief Justice Rehnquist and the Course of American Church/State Relations (Buffalo,
NY: Prometheus Books, 1991); LEVY, Leonard, The Establishment Clause: Religion and the First
Amendment (New York: Macmillan Publishing Company, 1986); Leo PFEFFER, Church, State and
Freedom (Boston: Beacon Press, 1967), Mark V. TUSHNET, “The Constitution of Religion,”
(Connecticut Law Review, Vol. 18, 1986).



history, citing one issue but omitting to mention another, thus contributing little to a

reasonable understanding and discussion of the topic.

Aware of this “objectivity” problem, I have entirely avoided authors such as
David BARTON,’ an eminent religious right scholar, known for his misuse of quotes
and creation of his own “myths” (arguing that the U.S. is a Christian nation and should
return to its Christian roots), or Cornell University professors Isaac KRAMNICK and
Laurence R. MOORE,6 who in order to rebut the “Christian nation” rhetoric of the
religious right, wrote a polemic that can also hardly be presented as an honest

appraisal of history.

I have attempted to rely on historians and legal scholars who “did their

homework”™ and were able to present a more balanced account of the historical events.

In order to portray the place of religion and early America, I have relied
primarily on the valuable historical accounts of Thomas J. CURRY,’ Derek H.
DAVIS? and the Anson P. STOKES & Leo PFEFFER.? The best available sources for
an introduction to the concept of public religion were Robert N. BELLAH'® and Will
HERBERG."

When assessing the history of separation of church and state, I have for the
most part drawn upon the modern scholarship of the last decade, which appeared to

> BARTON, David, Myth of Separation: What Is the Correct Relationship Between Church and State?
Aledo, TX: Wallbuilder Press, 1992.

¢ KRAMNICK, Isaac & MOORE, R. Laurence, The Godless Constitution: The Case Against Religious
Correctness, New York: Norton & Co. Inc., 1996.

" CURRY, Thomas J., The First Freedoms: Church and State in America to the Passage of the First
Amendment, New Y ork: Oxford University Press, 1986.

% Derek H. DAVIS, Religion and the Continental Congress, 1774-1789: Contributions to Original
Intent, Oxford: Oxford University Press, 2000.

? STOKES, Anson P. & PFEFFER, Leo, Church and State in the United States, New York: Harper &
Row, 1964.

' BELLAH, Robert N., Beyond Belief- Essays on Religion in a Post-Traditionalist World, Berkeley:
University of California Press, Reprint edition, 1991. See also his famous essay “Civil Religion in
America”, Daedalus, Journal of the American Academy of Arts and Sciences, Vol. 96, Winter 1967, pp.
1-21.

" HERBERG, Will, Protestant — Catholic — Jew, New York: Doubleday, 1955.
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me less biased than the relatively limited amount of literature written by Progressive
historians such as Charles and Mary BEARD,'? who — in line with their creed —
considered religion as the enemy of economic and political progress and revisited the
Founders’ view of establishment and religious liberty to make it compatible with their

own.

The modern historians have begun to challenge what they often considered to
be Progressive revisionism. James T. HUTSON" has demonstrated Thomas
Jefferson’s support for the co-habitation between politics and religion; Philip
HAMBURGER'" and Daniel DREISBACH'" have offered more balanced
interpretations of the Establishment Clause, both making a case that prior to the 20"
century no major religious or political group sought governmental neutrality, much
less hostility, to religion. Also opposing early 20" century liberalism, Michael
ZUCKERT'® has argued that the Founders sought an “amalgam” or co-habitation
between liberty and faith. While it was not the objective of this thesis to examine the
original intent of the Framers of the First Amendment, but rather to examine what
certainly was not their intent, these authors have provided me with a better
understanding of the values underlying the First Amendment and a good starting point

to the analysis of the Supreme Court’s Establishment Clause jurisprudence.

When analyzing the current Supreme Court’s jurisprudence and the
compatibility of religious expressions and symbols with the established doctrines and
standards of the Court, I have for the most part relied on articles written by legal

scholars, such as Ira LUPU,'” all of which were accessible through Proquest or JStor

12 BEARD, Charles & BEARD, Mary, The Rise of American Civilization, New York: The MacMillan
Company, 1930.

3 HUTSON, James, H, Religion and the New Republic, Lanham, MD: Rowman & Littlefield
Publishing Co., 2000.

Y HAMBURGER, Philip, Separation of Church and State, Cambridge, Mass.: Harvard University
Press, 2002.

1> DREISBACH, Daniel L., Thomas Jefferson and the Wall of Separation between Church and State,
New York: New York University Press, 2002.

16 ZUCKERT, Michael P., Natural Rights and the New Republicanism, Princeton, N.J.: Princeton
University Press, 1998.

' LUPU, Ira, “Developments in the Law — Religion and the State,” Harvard Law Review, Volume 100,
1987, pp. 1606-1762.
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in the American Center, Prague, and on my own reading and understanding of the

. . 1
cases in question.'®

I have deliberately focused on the Establishment Clause only and omitted the
analysis of the second provision of the First Amendment, the so called Free Exercise
Clause, as it does not have any implications for the constitutionality of religious

expressions and practices that is being examined in this thesis.

'® Supreme Court decisions listed by party name:
http://straylight.law.cornell.edu/supct/cases/name.htm#Case_Name-L; (viewed on May 11, 2007).
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I. RELIGION IN AMERICAN PUBLIC SQUARE
1. Defining American Civil Religion

1.1. The Origins of Civil Religion

“What we have, from the earliest years of the republic, is a collection of
beliefs, symbols and rituals with respect to sacred things and institutionalized in a
collectivity ... American civil religion has its own prophets and its own martyrs, its
own sacred events and sacred places, its own solemn rituals and symbols. It is
concerned that America be a society as perfectly in accord with the will of God as men

can make it, and a light to all the nations. 19

Robert Bellah, "Civil Religion in America,” 1967

The concept of civil religion can be found under various headings: civic faith,
public piety, republican religion, civil mythology, or ceremonial religion being only a
few examples. Benjamin Franklin and John Adams referred to a so called “public[k]
religion;”*° Abraham Lincoln to a “political religion.”™"'

The phrase “civil religion” was first coined by the 18" century French

philosopher Jean-Jacques Rousseau in his treatise “On the Social Contract™ (1762),*

' BELLAH, Robert, N.: “Civil Religion in America,” Daedalus, Journal of the American Academy of
Arts and Sciences, Vol. 96, Winter 1967, p.1, http:/hir.hartsem.edu/Bellah/articles 5.htm (viewed
April 9, 2007).
2 WITTE, John Jr., “From Establishment to Freedom of Public Religion,” Emory University School of
Law, Research Paper No. 04-1, 2003, p. 504; online at:
s://culsnet.law.capital.edu/LawReview/BackIssues/32-3/Witte5.pdf (viewed April 17, 2007).
2l LINCOLN, Abraham, Speeches and Writings: Lyceum Address, 1838, non-paginated;
http://showcase.netins.net/web/creative/lincoln/speeches/lyceum.htm (viewed May 19, 2007); see also
CORLETT, William S., Jr., “The Availability of Lincoln's Political Religion,” Political Theory, Vol.
10, November 1982, pp. 520-540.
2 ROUSSEAU, Jean-Jacques, “On the Social Contract,” http://www.constitution.org/jjr/socon_04.htm
(viewed April 9, 2007) Rousseau analyzed the many different arrangements between government and
religion: theocracy, divine-right monarchy, and the divine emperors of Rome and Egypt. He disliked his
contemporary model of absolutist monarchies, in which the head of state was the head of the church;
and he took a negative view of Christianity itself, because he believed it divided citizens’ loyalties
between their civic and spiritual obligations. His solution was to create a “purely civil profession of

13
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and did not receive much scholarly attention or commentary until the American
sociologist Robert N. Bellah revived and popularized the subject in his 1967 essay,

- o . . 2
“Civil Religion in America.” ’

Bellah suggested that “there actually exists, alongside of and rather clearly
differentiated from the churches, an elaborate and well institutionalized civil religion
[i.e.] certain common elements of religious orientation that the general majority of
Americans share [and that] have played a crucial role in the development of American
institutions and still provide a religious dimension for the whole fabric of American
life, including the political sphere.”* This civil religion, Bellah argued, was a sort of
millenarian Protestantism that had been secularized and assimilated into American
culture, eventually taking the form of a comprehensive set of values, symbols, rituals
and assumptions, all rooted in the American historical experience.”” It was not a
“worship of the American nation but an understanding of the American experience in
the light of ultimate and universal reality.”?® Yet, while involving patriotism, civil

religion also has a significant spiritual or religious dimension.”’

The somewhat vague content of civil religion was captured by President

Eisenhower’s famous observation that American government “makes no sense, unless

faith” that would be promoted by a nation’s leaders. (“The dogmas of civil religion ought to be few,
simple, and exactly worded, without explanation or commentary,” Rousseau wrote. “The existence of a
mighty, intelligent and beneficent Divinity, possessed of foresight and providence, the life to come, the
happiness of the just, the punishment of the wicked, the sanctity of the social contract and the laws:
these are its positive dogmas.” See ibid).

= BELLAH, Robert, N.: “Civil Religion in America,” Daedalus, Journal of the American Academy of
Arts and Sciences, Vol. 96, Winter 1967, pp. 1-21; online at:

http://hir.hartsem.edu/Bellah/articles 5.htm (viewed April 9,2007).

?* Ibid., non-paginated; (According to Bellah, there are four basic dogmas of this religious dimension:
“the existence of God, the life to come, the reward of virtue and the punishment of vice, and the
exclusion of religious intolerance.” See BELLAH, Robert N., Beyond Belief: Essays on Religion in a
Post-Traditionalist World, University of California Press, Reprint edition, 1991; p. 172) (borrowing
from Rousseau, “The Social Contract™).

» Professor WEST has suggested a definition of civil religion that captures its essentially political
nature. He defines civil religion as “a set of beliefs and attitudes that explain the meaning and purpose
of any given political society in terms of its relationship to a transcendent, spiritual reality, that are held
by the people generally of that society, and that are expressed in public rituals, myths and symbols.”
See WEST, Ellis, “A Proposed Neutral Definition of Civil Religion,” Journal of Church & State, Vol.
22, Winter 1980, pp. 22-40), p. 39.

% BELLAH, R., “Civil Religion in America,” non-paginated.

%" Ibid., non-paginated.
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it is founded in a deeply felt religious faith — and I don’t care what it is.”?® Civil
religion was supposed to provide a substitute for the established church, a means of
morally instructing and spiritually unifying the people so as to bind them to republican
government.”’ By ascribing theological or spiritual meaning to the events of
America’s founding and history, it encouraged the social and political cohesion

necessary for the effective functioning of liberal democratic government.3 2

There are several unifying ideas and values that stand behind the concept of
American civil religion. There is a belief that “America is, or ought to be, responsible
to some sort of transcendent principle of morality;” there is “a faith in democracy” and
in an “American mission to spread it all over the world;” there is “a sense of civic
piety — responsible exercise of one’s civic responsibilities,” and a “belief that Destiny
has great things in store for the American people.”! All of these aspects have been
and continue to be the defining features of the American nation. Especially visible is
the belief of many Americans that God has uniquely blessed their country and will
guarantee its prosperity and its special place and role in the world and in human
history. This aspect has been present since colonists first arrived in America and

remained engraved in the American society to this day.*? According to a 2002 survey,

% Quoted in: HERBERG, Will, Protestant — Catholic — Jew, New York: Doubleday, 1955, p. 97.

» GEDICKS, Frederick M., “’Uncivil Religion’: ‘Judeo Christianity’ and the Ten Commandments,”
Express Preprint Series, Working Paper 1813, 2006, p. 41.

% Ibid., pp. 4-5.

31 RICHEY, Russell E. & JONES, Donald G. (eds.), American Civil Religion, New York: Harper &
Row, 1974, p. 28.

2John Winthrop’s speech aboard the Arabella, where he spelled out the mission he and his followers
were about to embark upon was perhaps the earliest articulation of the theme: "Thus stands the cause
between God and us: We are entered into a covenant with Him for this work; we have taken out a
commission. ... For we must consider that we shall be as a city upon a hill, the eyes of all people upon
us.” (Winthrop’s Speech aboard the Arabella, 1630,
http://religiousfreedom.lib.virginia.edu/sacred/charity.html, non-paginated);

Jefferson continued this theme in his Second Inaugural Address. He acknowledged that he would
“need ... the favor of that Being in whose hands we are, who led our fathers, as Israel of old, from their
native land and planted them in a country flowing with all the necessaries and comforts of life.”?
(Second Inaugural Address of President Thomas Jefferson, 1805,
http://www.yale.edu/lawweb/avalon/presiden/inaug/jefinau2.htm, (May 11, 2007), non-paginated.)

Abraham Lincoln expanded the idea of America as a holy place in the Gettysburg Address when he
spoke of the country already blessed by the blood of those Union martyrs “who here gave their lives,
that that nation might live.” (The Gettysburg Address of President Abraham Lincoln, 1863,

15
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nearly half of respondents (48%) think that the United States has had special
protection from God for most of its history, only one quarter says America has had no

special divine protection.”

1.2. The Language of Civil Religion

The best way to define civil religion is through its direct expressions. These are
to be heard from politicians in formal settings and in inaugural speeches, from

veterans consecrating Memorial Day ceremonies, at sports events etc.

The early American presidents were instrumental in laying the foundation of
civil religion, which has been carried on ever since. Their inaugural (and farewell)
addresses are filled with the language of civil religion. In his first inaugural address,
President Washington spoke of God as “that Almighty Being who rules the universe,”
“Great Author of every public and private good,” “Invisible Hand,” and “benign
Parent of the Human Race.”* President Adams addressed the “Providence,” the
“Being who is Supreme over all, the “Patron of Order,” the “Fountain of Justice,” and

9935

“Protector in all ages of the world of virtuous liberty.””” Thomas Jefferson, who

coined the phrase “wall of separation,” and is the patron of strict separationists,

referred in his inaugural address to “that Infinite Power which rules the destinies of the

2936 237

universe”” and “that Being in whose hands we are.

http://www.americanrhetoric.com/speeches/gettysburgaddress.htm (May, 11, 2007), non-paginated;
(also quoted in BELLAH, Robert N., Beyond Belief: Essays on Religion in a Post-Traditionalist World,
pp- 175-8)
% Pew Research Center for the People and the Press Survey:

/1 le- 1 display.php3?PagelD=386 (April 15, 2007), non-paginated.
34 First Inaugural Address of President George Washington, 1789,
http://www.yale.edu/lawweb/avalon/presiden/inaug/wash1.htm (May 20, 2007), non-paginated.
3 Inaugural Address of President John Adams, 1797,
http://www.yale.edu/lawweb/avalon/presiden/inaug/adams.htm (May 20, 2007), non-paginated.
363 First Inaugural Address of President Thomas Jefferson, 1801,
http://www.yale.edu/lawweb/avalon/presiden/inaug/jefinaul .htm (May 20, 2007), non-paginated.
37 Second Inaugural Address of President Thomas Jefferson, 1805,
http://www.yale.edu/lawweb/avalon/presiden/inaug/jefinau2.htm(May 20, 2007), non-paginated
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And this tradition has continued unbroken to this day. On January 20, 2001,
George W. Bush became the forty-third President of the United States to flavor his
inaugural address with an appeal to the deity when he referred to a “power larger than
ourselves who creates us equal in His image.”® When sworn-in to second term, Bush
spoke in his second inaugural of the “Maker of Heaven and Earth,” of “God who
moves and chooses as he will,” God who will “watch over the United States of

America.”®

Public acknowledgment of God and religion goes beyond inaugurations; it
permeates American public life and culture. The national motto “In God We Trust” is

40 «“one Nation; under God” is daily proclaimed by

imprinted on the U.S. currency;
countless children in schools;*' the United States has a statutorily mandated Prayer
Day;*? the House of Representatives and many state legislatures open sessions with an
invocation by a chaplain who is paid by the government;* the various branches of the
military keep their own chaplains on the payroll;44 Supreme Court sessions open with
“God save the United States and this Honorable Court;”45

courts have for centuries taken oaths on the Bible;*® the Supreme Court building has

witnesses in American

an image of Moses with the Ten Commandments; Presidents since George

Washington with the exception of Thomas Jefferson have issued proclamations of

% First Inaugural Address of President George W. Bush, 2001,
http://www.whitehouse.gov/news/inaugural-address.html (viewed April 25, 2007), non-paginated.
% Second Inaugural Address of President George W. Bush, 2005,
http://www.whitehouse.gov/inaugural/ (viewed April 25, 2007), non-paginated.
% U.S. Code Collection: Title 31, 5112. Denominations, specifications, and design of coins, 31 U.S.C.
§324 (1983), http://straylight.law.cornell.edu/uscode/html/uscode3 1/usc_sec_31_00005112----000-
.html (viewed May 21, 2007), non-paginated.
41 U. S. Code Collection: Title 4.4. Pledge of Allegiance to the Flag; manner of delivery,
http://straylight.law.cornell.edu/uscode/html/uscode04/usc_sec_04_00000004----000-notes.html
(viewed May 21, 2007), non-paginated
2 U S. Code Collection: 36 U.S.C. §169(h) (1983), non-paginated
43 See Marsh v. Chambers, 463 U.S. 783 (1983) (upholding the constitutionality of opening legislative
sessions with prayer led by a chaplain); see
://straylight.law.cornell.edu/s: istorics/USSC_CR_0463_0783_ZS.html (May 21, 2007)

* See Lee v. Weisman, 505 U.S. 507 (1992), p. 620 (Souter, J., concurring);
http://straylight.law.cornell.edu/supct/html/historics/USSC_CR_0505_0577_ZC1.html (May 21, 2007)
 See, e.g., Lee, 505 U.S. 507 (1992), p. 635 (Scalia, J., dissenting);
4l‘}tm://stravli;.v.ht.law.comell.edu/sup_ct/html/historics/USSC CR_0505_0577_ZD.html (May 21, 2007)

See e.g. ibid.
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Thanksgiving; and churches and other religious institutions do not pay property

taxes.*’

1.3. The Nature of American Civil Religion

Unlike the churches existing throughout America from its early days, the “civil
religion” linked American citizenship and loyalty to a “nonsectarian” Christian
understanding of the United States.*® As America became more diverse, the various

state religious establishments disappeared, but civil religion and its symbols stayed.®

The tenets of this civil religion consisted of beliefs purportedly shared by all
Christian religions,50 such as the existence of God, the literal truth of the Bible, the
efficacy of prayer, and the expectation of an afterlife in which virtue is rewarded and
vice is punished.’’ Public schoolchildren were led in prayer and Bible-reading by
government-paid teachers,>> public prayer became common in the state legislatures,”
important days of Christian worship were recognized as civic holidays,’* biblical and

other expressions of devotion to God appeared on government buildings, documents

*7 See Walz v. Tax Comm’n of New York, 397 U.S. 664 (1970) (holding that tax exemptions for
churches are constitutional);

http://straylight.law.cornell.edu/supct/html/historics/USSC_CR_0397 0664_ZS.html (May 21, 2007)
8 BELLAH, Robert N., “Civil Religion,” non-paginated.

*> John WITTE presents an interesting argument by pointing out to what he understands as one of the
preconditions for the system of state patronage of public religion to function. This precondition, Witte
argues, was the presence of the frontier where one could easily emigrate. Religious minorities who
could not accept a community’s religious restrictions or its religious patronage did frequently move
westwards. Thus, Mormons moved from New York to Ohio, to Missouri, and to Illinois, before finally
settling in Utah and in neighboring states. Catholics moved to California, the Dakotas, Illinois,
Louisiana, Montana, Nevada and New Mexico. Baptists and Methodists poured from Georgia and
Tennessee to Mississippi and Missouri. Free spirits escaped to the mountainous frontiers of Wyoming,
Montana, Washington, and Oregon. See WITTE, John, “From Establishment to Freedom of Public
Religion,” Emory University School of Law, Research Paper No. 04-1, 2003, p. 508.

o FELDMAN, Noah, Divided by God. America’s Church-State Problem — and What We Should Do
About It, Farrar, New York: Straus and Giroux, 2005; p. 61.

> BELLAH, Robert N., Beyond Belief..., pp. 171-2.

2 FELDMAN, Noah, Divided by God, p. 165.

> WITTE, John Jr., Religion and the American Constitutional Experiment: Essential Rights and
Liberties, Boulder: Westview Press, 2000; p. 118.

* Ibid., p. 118.
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