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services, the national provisions state that actual knowledge is gained only by a decision of a public 

authority, while to the contrary this is not specified for hosting services. Finally, the RO law refers to 

search engines and hyperlinks together without making any distinction between them. For the PT 

legislation, the same regime applies as for ‘hosting’ providers. 

The introductory wording of Article 14(1) of Directive 2000/31/EC was considered transposed in a 

partially conforming manner in LU and SK. LU legislation on electronic commerce reflects almost 

literally Directive 2000/31/EC’s requirements. That particular legislation is nevertheless contradicted 

by media legislation, under which the knowledge of the intermediary service provider seems to be 

irrelevant, thus the intermediary service providers might have a residual responsibility, in case the 

collaborator (the journalist in the most of the cases) or the editor cannot be identified. This is more 

likely to hamper the correct application of Article 14 of the Directive, because it seems it will affect 

mostly intermediary service providers of hosting activities than those providing ‘mere conduit’ or 

‘caching’ services.  The purpose of the media legislation provisions regarding intermediary service 

providers seem to be to oblige those providers to act with a certain caution and identify the persons to 

whom they provide their service. If the clients could be identified, there should be no liability for the 

intermediary service provider.   

As regards SK, the conclusion of partial conformity resulted from its case-law dealing with the review 

of an internet site and the infringement of consumers’ protection legislation. In one case the 

competent authority, the Slovak Trade Inspectorate, in one case concerning the content of an Internet 

website ruled based on the legislation concerning consumer protection, whereas the Internet website 

only provided services consisting of storage of information, by means of templates, that could be 

modified depending on the content submitted by third parties and without prior information. Hence, 

the arguments regarding the exemption from liability for ‘host’ providers were not taken into account. 

In some instances, such as IT, even if the transposition was done almost in a literal manner, the 

national case-law gave rise to issues of conformity.  

As regards the concept of ‘hosting’, BE, CY, EE, EL, ES, FI, IE, IT, LU, MT, RO and SI legislation refer to it 

in the same manner as the Directive by literally/almost literally transposing it. AT, BG, CZ, DE, DK, FR, 

HU, LT, LV, NL, PL, PT, SE and SK national laws refer to the notion of ‘hosting’ by using another 

terminology or structure. 

Although the activity of hosting is specifically discussed in the case-law of BE, IE, IT, PL and SK, these 

countries do not provide for a definition of that activity.  

National case-law 

Case-law as regards Article 14(1) of Directive 2000/31/EC could be retrieved in AT, BE, DE, DK, EE, ES, 

FI, FR, HU, IE, IT, NL, PL, SK, UK. 

BE case-law is particularly focused on the activity of hosting. In the case Lancôme v. eBay30, the BE 

Court came to the conclusion that eBay provides hosting services and therefore benefits from a 

liability exemption. In another case, the Cassation Court31 stated that the comparison with an internet 

service provider is not valid, because the intention of the provider of the hyperlinks is itself limited to a 

                                                           
30

 Tribunal de Commerce, Bruxelles, 31 juillet 2008, R.G. n° A/07/06032, la société de droit français LANCÔME PARFUMS ET 

BEAUTE & Cie contre la société de droit Suisse EBAY INTERNATIONAL AG. 
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specific unlawful topic, namely child pornographic images. In the case of Google v. Copiepresse32, the 

application of the liability exemption rules of Article 14 of the Directive was set aside, and instead, the 

national legislation was applied As such, Google News service of Google was not only limited to 

transmission of hyperlinks to users, therefore it could not be assimilated to a mere host within the 

meaning of Article 14 of the Directive as it does not merely store information, selects and classifies it. 

Even more, the courts considered that search engines do not benefit from the legal regime specifically 

applicable to technical intermediaries stemming out of electronic commerce legislation, thus common 

law and the requirement to respect copyright should be respected by search engines. 

The DE case-law questioned what should fall under the definition of host provider, more particularly, 

whether “Usenet” providers or search engines qualify as access provider, cache provider or host 

provider. The Regional Court of Düsseldorf33 ruled that the ‘Usenet’ provider is deemed to qualify as a 

host provider if it not only provides access to information and (binary) files of ‘Usenet’ or transmits 

them, but also keeps the information and files accessible for at least 30 days.  

The IT courts dealt with one case directly concerning search engines. The question arose as to whether 

search engines were to be considered as hosting services for the purpose of applying the liability 

exemptions under Article 14 of the Directive. In the IT legislation, localisation tools such as search 

engines are not, in principle, excluded from the applicability of the liability exemptions. However, the 

IT case-law appears to be inconsistent as regards the practical definition of the conditions for the 

application of such exemption. In the only case in which an IT court has dealt with search engines, the 

same judge adopted two different approaches in the two orders he issued at a distance of only 4 

month. In the first order34, the search engines are defined as caching providers, although the 

framework for hosting services is applied. Such rules are applied in a rather restrictive way, and the 

liability of the search engine has been recognised by the judge on the basis of the fact that it failed to 

act expeditiously to remove an illicit content after having received a general notice from the IPR 

holder. In the second order35, however the search engine is defined as subject, in general, to the rules 

set out in Articles 12 to 14 of the Directive, and the rules dealing with hosting services are applied in a 

less strict way. It follows that the liability exemption is applied in view of the fact that the notice 

received from the IPR holder failed to indicate with sufficient precision the location of the allegedly 

illicit content. It can therefore be concluded that for the IT courts search engines can be considered as 

‘hosting’ services, although some uncertainties still remain as regards the conditions for the 

application of the exemption. 

IE, PL and UK case-law considers chat-rooms/online discussion forums as falling within the realm of 

hosting services36. 

                                                           
32

 Hof van Beroep, Brussel, 9de kamer, 5 mei 2011; GOOGLE Inc. tegen COPIEPRESSE, SOCIETE DE DROIT D’AUTEUR DES 

JOURNALISTES (SAJ), ASSUCOPIE. 
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 Landgericht (LG) Düsseldorf, 23.05.2007, Az. 12 O 151/07, available at 

http://www.justiz.nrw.de/nrwe/lgs/duesseldorf/lg_duesseldorf/j2007/12_O_151_07urteil20070523.html  
34

 Trib. Roma, IX civil section (specialised in the field of industrial and intellectual property), order of 20 April 2011, joint cases 

RG 20773/2011 and RG 25471/2011. 
35

 Trib. Roma, IX civil section (specialised in the field of industrial and intellectual property), order of 11 July 2011, joint cases 

RG 20773/2011 and RG 25471/2011. 
36

 For IE: Mulvaney & Ors -v- The Sporting Exchange Ltd trading as Betfair [2009] IEHC 133 (18 March 2009), available at 

http://www.courts.ie/Judgements.nsf/09859e7a3f34669680256ef3004a27de/669d0a8da2d31ae2802575a6004e5e63?Open

Document. For PL: Judgement of 8 July 2011, Supreme Court — IV CSK 665/10. For the UK: The Queen’s Bench Division of the 

High Court considered the exemption in Kaschke v Gray & Anor [2010] EWHC 690 (QB) (29 March 2010) [2011] 1 WLR 452 
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conform to the Directive, further information from FI on this issue could prove useful. It is not clear 

from the FI legislation when the hosting service provider would have ‘actual knowledge’ by its own 

action of any illegally stored information, and when it would have to act to disable the access to illegal 

information.  

Some Member States’ legislation merely refers to ‘knowledge’ instead of ‘actual knowledge’ (PT, CZ, 

DE, DK, RO, SE, SI). NL legislation uses the concept of awareness, on the contrary SE legislation does 

not use a specific term instead, but it simply provides that the service provider ‘does not know’. 

Some discrepancies regarding the terminology used were noted in CZ, LT, FI and UK law. The CZ law 

employs the term ‘provable knowledge’ for the transposition of point (b) of Article 14, while for point 

(a) the term ‘knowledge’ is used. LT legislation refers to ‘does not have factual data’ for point (a) and 

to ‘actual knowledge’ for point (b). Due to its different structure, FI legislation uses both ‘actual 

knowledge’ and ‘knowledge’. 

BE, BG, EL, ES, IE, IT, FI, FR, HU, LT, LU, NL, PL, PT and RO refer to the fact that the intermediary has 

been aware of facts or circumstances that could indicate an illegal activity. Some Member States make 

this reference in their legislations (BE, BG, ES, FI, FR, HU, IE, IT, LT, PL); others in their doctrine (EL, LU, 

PT), and others in their case-law (FR, IE, IT, NL). 

Most of the Member States literally or almost literally included in their legislation the fact that the 

provider does not have actual knowledge of illegal activity or information (AT, BE, CY, DE, DK, EL, EE, 

HU, IT, LU, LV, PT, RO, SE, SI). 

Other Member States refer to illegal activity of information but with the use of a different terminology 

and/or structure (CZ, BG, FR, IE, ES, FI, HU, LT, NL, PL, SK, UK) reflecting the same meaning as that of 

the Directive. For instance, IE, BG, UK and NL laws have chosen the word ‘unlawful’ rather than 

‘illegal’. Moreover, the FI law refers to ‘the information or the notification referred to …’ and to ‘the 

fact that the stored information is clearly contrary to’.  

Apart from LT legislation, none of the Member States laws define the notion of ‘illegal activity’ or 

‘illegal information’. However, it was possible to infer the above mentioned concept from provisions of 

acts related to unfair business (AT, HU) or from the doctrine (BG, LU and SI). Moreover, some Member 

States case-law dealt with the notion of ‘illegal activity’ (AT, BE, DE, IT, UK, FR, PL). 

The PT legislation states that the illegality of the activity and the information should be ‘manifest’. The 

DK legislation refers to ‘illegal or tortious activity or information’. 

According to LT legislation, illegal information shall mean an illegal copy, the information which is 

prohibited from being published, distributed or disseminated and information which emerged as a 

consequence of the illegal activities of the recipient of the service or which is directly related to the 

latter information, which is stored by the service provider upon the request of the recipient of the 

service. 

Most of the national laws have literally or almost literally transposed the exemption from liability of  

the service provider, as regards claims for damages, when the provider is not aware of facts or 

circumstances from which the illegal activity or information is apparent (AT, CY, DE, DK, EE, EL, IE, IT, 

LT, LU, RO, SE, SI, UK). Other national laws refer to the Directive requirement but with the use of 

different terminology or structure (BE, LT, NL, ES). 

Some Member States laws do not refer to the concept of claims for damages (FI, FR, HU SK, BG).  
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As mentioned above, LV, MT, PL, CZ and PT did not transpose clearly the last part of Article 14(1)(a) of 

the Directive, which raised an issue of conformity.  

National case-law 

Case-law with reference to the notion of ‘actual knowledge’ could be found in AT, ES, DE, BE, FR, IT, PL 

and UK legal systems.  

The concept of ‘actual knowledge is interpreted by the IT courts in a way that does not seem in line 

with the requirements of Article 14 of the Directive, as interpreted by the case-law of the CJEU. In 

several cases37, in fact, the IT courts seem to presume the knowledge of the illicit content and to 

require an ‘active role’ of the intermediary to avoid liability.38 In other words, the conclusions of the 

courts on the ‘actual knowledge’ are generally not based on the demonstration of the concrete 

awareness of the illicit content, but on a complex argument that links the economic exploitation of the 

content uploaded by the clients to the role of ‘active host’, and therefore to the duty to play an ‘active 

role’ in monitoring such content. Although the judgments tend to namely refer to the ‘actual 

knowledge’ of the illicit content, this requirement is, therefore, substantially by-passed. This is in 

contrast with Article 14 of the Directive, as interpreted by the CJEU, and raises serious doubts as 

regards Article 15. 

However, the IT case-law still appears to be contradictory on this point. In fact, in one case39, the IT 

judge excluded the liability of the host provider on the basis of the fact that the notice received by the 

holder of an allegedly violated intellectual property rights was insufficiently specific to give rise to an 

‘actual knowledge’ of the illicit content. This ruling seems in conformity with the interpretation given 

by the CJEU to Article 14(1)(a) of the Directive. 

These uncertainties and contradictions in the IT case-law are even more remarkable if one considers 

that the IT legislation seems to narrow the definition of ‘actual knowledge’ and therefore to favour a 

broader application of the liability exemption. In fact, the IT legislation requires a communication of 

the competent authorities in order to trigger the obligation to act expeditiously to disable the access 

to the illicit content, raising some issues as regards conformity with Article 14(1)(b) of the Directive. It 

appears, therefore, that the case-law examined above goes in the opposite direction, and raises issues 

not only as regards the application of the EU law, but as regards the same interpretation of the 

national law. 

The concept of ‘actual knowledge’ was interpreted by AT courts as ‘obvious to any non-lawyer without 

further investigation’. An alleged infringement due to absent information on tariffs for certain phone 

calls has not been considered manifestly illegal because a non-lawyer would not be able to easily 

identify the absence of tariff information as manifestly illegal without further research40. The AT 

legislator considers that the term ‘actual knowledge’ has to be interpreted strictly: the mere fact that 

the provider must have had knowledge shall not lead to a criminal responsibility. 

                                                           
37

 See, for example, Trib. Roma, ord. 11 February 2010; Trib. Milano, sent. 24 February 2010; Trib. Milano, sent. 7 June 2011; 

Trib. Milano, sent. 9 September 2011 
38 Going even beyond, the court of first instance of Milan (Trib. Milano, sent. 7 June 2011) considered that the same fact of 

offering a system allowing the users to signal an abuse can also become a source of “actual knowledge” for the host provider. 
39

 Trib. Roma, ord. 11 July 2011 
40

 OGH Entscheidung 4 Ob 66/04s vom 06.04.2004, available at 

http://www.ris.bka.gv.at/Dokumente/Justiz/JJT_20040706_OGH0002_0040OB00066_04S0000_000/JJT_20040706_OGH0002

_0040OB00066_04S0000_000.pdf 
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The partial conformity of the DE law was mainly based on the diverging interpretation of the term 

‘knowledge’ and ‘illegal activity or information’ by the DE courts. The nature of knowledge required by 

the Directive has been the subject of many court decisions in DE. The DE courts considered that 

knowledge has to be actual, positive human knowledge rather than virtual, automated computer 

knowledge. The landmark decision of the Federal Court of Justice (‘Internetversteigerung’), to which 

most of the following rulings refer, held that if infringements had been ascertained in previous 

proceedings, then the service provider is considered to have ‘knowledge’ and therefore it is assumed 

that it could have monitored the activity on its auction platform for potential infringements41. 

In a BE case42, the Court merely refers to the notion of ‘knowledge’ instead of ‘actual knowledge’. The 

Court of Commerce has ruled that eBay has not shown a lack of diligence in the processing of the 

inquiries from Lancôme prior to removing the ads in question. Therefore, eBay has acted as a normally 

prudent service provider. Moreover, the BE Court of Cassation43 ruled that the provider cannot be 

exempted from liability given that the service provider had knowledge of and control over the illegal 

information. 

The inclusion of the requirement ‘other means of effective knowledge that may be established’ in the 

ES legislation was subject to controversial court decisions. This requirement intends to clarify the 

situations in which the service provider has actual knowledge of the unlawful activities or information. 

The manner in which this provision has been interpreted by the Spanish courts differs considerably 

and led to confusion among ES courts44 which interpreted it more or less restrictively. As such, some 

courts considered that the service provider has actual knowledge only when being notified by a public 

authority, while other courts consider that actual knowledge can be obtained after being notified by a 

user. Finally, the current ES case-law seems to be in line with the spirit of the Directive and EU case-

law. In 2009 the Supreme Court45 clarified the interpretation to be given concerning the means to 

obtain the actual knowledge and aligned the case-law to the EU one. According to the Supreme Court 

the national law shall be interpreted as not restricting the means from which “actual knowledge” may 

be inferred, meaning it should not be limited solely to notices/requests from the national authorities. 

The FR legislation contains a provision on actual knowledge, which additionally states the elements 

that the notification must include in order to assume that the service provider had (obtained) ‘actual 

knowledge’. Thus, the national provision states that the notification shall include amongst others the 

name of the recipient, the date, the description of the alleged illegal facts, sufficient elements to 

identify the alleged activities. Following this notification46, it can be assumed that the hosting service 

provider has ‘effective knowledge’ of the infringing nature of the content it hosts. The Court of 

Cassation has chosen a strict interpretation of the ‘actual knowledge’ of the intermediary service 

provider. 

                                                           
41

 Bundesgerichtshof (BGH): GE12. — BGH, 11.03.2004, I ZR 304/01, MMR 2004, 668 — Internetversteigerung I; GE13, 

available at http://juris.bundesgerichtshof.de/cgi-

bin/rechtsprechung/document.py?Gericht=bgh&Art=en&nr=30359&pos=0&anz=1  
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 Tribunal de Commerce, Bruxelles, 31 juillet 2008, R.G. n° A/07/06032, la société de droit français LANCÔME PARFUMS ET 

BEAUTE & Cie contre la société de droit Suisse EBAY INTERNATIONAL AG. 
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 See Audiencia Provincial de Madrid, Sentencia 835/2005 de 20 de Diciembre de 2005 and Recurso de Apelación, Audiencia 

Provincial de Madrid, Sentencia 511/2008 de 16 julio de 2008. Recurso de Apelación.  
45

 Judgment 773/2009 of the TS (Civil Section) on 9 December 2009 
46

 Cour de Cassation, 1ère chambre civile, pourvoi n° 09-67896 du 17 février 2011, available at 

http://www.legifrance.gouv.fr/affichJuriJudi.do?oldAction=rechJuriJudi&idTexte=JURITEXT000023607266&fastReqId=230854
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According to the PL Court47, on condition that the applicant is not bound by a specific regulation of the 

service provider, any form of notifying the service provider by the plaintiff (e.g. e-mail, letter posted) 

can sufficiently establish knowledge of an infringement and therefore result in ‘actual knowledge’. 

The PL Court48 ruled that the entry of the anonymous user disclosing personal data of another user, 

and consisting of negative opinions about this user and negative reactions as regards another person’s 

article was not illegal and therefore there was no infringement of personal goods. 

2. Acting expeditiously to remove or disable access (Article 14(1)(b)) 

Most of the Member States’ legislation refers to this second condition in a literal or almost literal 

manner (AT, BE, CY, DE, DK, EE, EL, FR, HU, IE, IT, LU, MT, SI, UK). Other national legislation refers to 

this condition with the use of different wording/structure but still reflects the requirements set out in 

the Directive (BG, CZ, ES, FI, LT, LV, NL, PL, PT, RO, SE, SK). 

One case of partial conformity was detected as regards the PT legislation, mainly due to its different 

structure. 

Most of the Member States’ legislation refers literally or almost literally to the terms ‘act 

expeditiously’ (AT, BE, CY, CZ, DE, EE, EL, FI, FR, HU, IE, IT, LU, MT, SI, UK). Some national legislation 

uses different terminology or structures but reflects the Directive requirement in a proper manner 

(BG, DK, ES, LT, LV, NL, PL, PT, RO, SE, SK). 

None of the Member States define what should be understood by ‘act expeditiously’. Nevertheless, in 

some cases, these terms are taken into account by doctrine (AT, LU, PT), by civil and criminal 

legislation (BG) or by intellectual property right/copyright rules (HU, IE).  

The AT doctrine considers ‘expeditiously’ as ‘without culpable hesitating’. The IE act on copyrights 

refers to the removal of the content ‘as soon as practicable’. 

According to the HU provision as regards intellectual property rights, the service provider shall take 

the necessary measures within twelve hours following receipt of the notification.  

In the same vein, the LT secondary law provides for a special procedure that the service provider has 

to follow when being notified of illegal activity. Thus, the service provider, after verifying the fact that 

it stores the illegal information, has to send the claim together with the received notification to the 

recipient of the service within one working day. The latter has to decide whether the claim is adequate 

and to take measures, in case of disagreement it has to send a justification to the service provider. 

Thus, if the service provider follows the procedure prescribed by law, it is considered that the 

requirement of ‘acting expeditiously’ has been followed.  

Case-law as regards this Directive requirement could be found in BE, DE, ES, FR, HU, IE and UK. 

The BE courts considered that the concept of ‘acting expeditiously’ must be reasonably interpreted by 

assuming that the service provider does not intervene in a mechanical manner by necessarily and 

without delay removing or disabling access to the content hosted which is indicated as unlawful – but 

instead tries to safeguard the rights of third parties as quickly as possible proportionate to the 

seriousness of the infringement49.  
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 Wyrok Sądu Apelacyjnego we Wrocławiu z dnia 15 stycznia 2010 r. I Aca 1202/09 
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 Wyrok Sądu Najwyższego z dnia 8 lipca 2011 r. IV CSK 665/10 
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