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Abstract 

 

This thesis present the European legal system in matter of asylum and obligation 

toward refugees. It showed the interconnection between international and regional 

and Union law at the European Level and how countries comply –or not, with the 

system. The main findings of the thesis is that the European system for asylum 

and protection of refugees rights through the different European human rights 

tribunals are comprehensive but still imperfect and some member states still prefer 

violating their engagements no matter the sanctions, rather than respecting them.  

The thesis also dissects the 1951 Convention Relating to the Refugee Status and 

the different European conventions, laws and judgments to offer a comprehensive 

analysis of European Asylum System.  
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THESIS PROPOSAL: 

EUROPEAN STATES FACING THE REFUGEE CRISIS IN 

RESPECT OF THEIR LEGAL OBLIGATIONS 

 

 Refugee is an international term defined as “any person who is outside the 

country of her/his nationality […] because he has or had well-founded fear of 

persecution by reason of his/her race, religion, nationality or political opinion and is 

unable or, because of such fear, is unwilling to avail himself of the protection of the 

government of the country of her/his nationality, or, if she/he has no nationality, to 

return to the country of her/his former habitual residence” according to the 1951 

Refugee Convention.  

The 1951 Refugee Convention is a UN treaty that defined the rights and the profile of 

refuge status seekers and the responsibilities of the nations to grant it.  

The countries that have ratified the 1951 Convention are obliged to protect refugees 

located within their territory in accordance with the terms of the convention. Under the 

article 35 of the Refugee Convention and article II of the 1967 Protocol, the states that 

have ratified the convention agree to cooperate with the United Nations High 

Commissioner for Refugees (UNHCR) in the exercise of its functions and to help 

UNHCR to supervise the implementation of the provisions in the Convention. 

Moreover, the parties agree to inform the United Nations Secretary-General about the 

laws and regulations they may adopt to ensure the application of the Convention in their 

own country.  

Since the introduction of the Convention, there has never been such a refugee crisis in 

Europe as it is today. Indeed, between 2014 and 2016, the European States faced a huge 

amount of migrants, mainly fleeing the war in Syria and seeking safety in Europe. 

Almost every European country had a different political reaction but they all had to deal 

with it within their legal obligations according to international, European and national 

laws. However, is this Convention providing a necessary legal framework to the issues 

Europe is facing? 

There are various legal ways of protecting migrants in need. Such as the above-

mentioned refugee convention, protection under the law of the EU, or the asylum status. 

In the European Union, each of the EU member states is responsible to examine the 

application of the asylum seekers according to the Dublin Regulation. The Dublin 



   

Regulation aims to "determine rapidly the Member State responsible [for an asylum 

claim]". Moreover, the European Commission have set up a number of refugees and 

asylum seekers that each member states have to welcome, which have been mostly 

refused and criticized by eastern and central European countries. 

 

My goal is to compare what the law is saying about the welcoming and the treatment of 

the refugees in the European Union and what countries have actually been doing in the 

time period 2014-2016. 

First, I would like to study the theoretical aspect: How has the UN convention been set 

up and which context, what is the terminology used (migrants, refugees, asylum seekers 

etc.) How are the international and European law connected and which cases are not 

taken into accounts? 

Then I would like to study the main tendency at the European level: guidelines given by 

the EU, actions taken at the European level, etc. 

And finally, I would like to take two or three example among the EU countries to 

compare what have been done there. I was thinking so far about 1/ France 2/Germany, 

3/ Hungary. 

This thesis will present the different level of obligations European States have to face 

about the welcoming of the refugees, the definition of refugee and compare the 

application of the law in different European countries. 

 

Research question and working hypothesis 
Research question: 

 In which measure the European Union’s states have respected their legal 

obligations toward the refugees between 2014-2016? 

A working hypothesis is a hypothesis I would like to defend, verify or denied in my 

thesis. I have identified a few already: 

 International and European Refugee Laws are similar. 

 The European Quotas, set for the welcoming of the refugees in the EU, have a 

real chance to help the refugee crisis to be resolved. 

 Comparing the reaction of different EU countries would illustrate the plurality of 

the application of the law toward the refugees. 

 Does the current EU asylum system fits Europe’s nowadays situation?  



   

 

Methodology:  
I will study and compare the law at the international and European level and conduct a 

case study at least about France and its treatments of refugees according to its legal 

obligations. I will also use analyses different sources of documents such as government 

policy records, leaflets etc. This kind of documents can reveal interesting deal about the 

people and the organization that produced it and the social context in which they 

emerge. 

I will combine the knowledge I acquired from my studies of history, international 

relations and international law to have a critical view about the issues raised in this 

thesis. 

Material: Law books, scholars’ articles, official declarations and statement (politics, 

parliaments, etc.), journalists’ articles, historical books.  

 

 

Expected structure of the thesis 
1. Introduction 

1.1. Rapid Background 

1.2. Problem discussion 

1.3. Purpose of the thesis  

1.4. Research approach 

1.5. Analysis and case study 

1.6. Limitations 

1.7. Thesis structure 

2. Historical background  

2.1 UN Convention and circumstances of its writing  

2.2 Terminology 

3. International and European refugee law 

3.1 How European and International laws on refugees are interconnected 

3.2 Presentation of other refugees’ protection declarations and comparison 

3.3 Is it still accurate with the nowadays situations? How could it be modified.  

4. Data analysis and case study 

5. Results 

6. Conclusion  
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Introduction 

 

 From the beginning of 2015, a growing number of refugee and asylum-seeker 

people began to arrive in Europe, crossing the Mediterranean or travelling overland 

through South Europe and the Balkan, seeking a safe place to claim asylum. This 

unpredicted movement has cause political instabilities in the European Union for its 

member-states and its institutions.  

The conception that individual freedom had to be secure through acts of solidarity 

between human beings and nations is not a new idea.: already in the ancient Greek and 

Roman cities were offering sanctuary to anyone in the need for a safe place to hide. 

However, the difference nowadays is the scale of those migrations. According to the 

UNHCR, in 2017, more than 65 million people have been forced to leave their homes, 

with 22.5 million holding the status of refugee. – The others are considered to be mostly 

internally displaced. 

In international law, a refugee is defined as a person fleeing his/her country of origin 

because of a well-founded fear of persecution according to the 1951 Convention Related 

to the Status of Refugee. Once a government has failed to protect its own citizen, the 

international community should help and rescue them. But how is it working in practice, 

and more particularly in Europe? Several systems are interconnected in Europe for the 

protection of refugees and asylum-seekers: the European Convention of Human Rights, 

granting the respect of human rights to anyone in a country under the jurisdiction of the 

Council of Europe, the European Union and its Charter of Fundamental Freedom 

including several articles about asylum and non-refoulement and the respect of the 1951 

Convention as every country in Europe has signed the convention.  

Since the introduction of the Convention, Europe has not faced a Refugee crisis on the 

scale of the current, post-2015, influx Indeed, between 2014 and 2016, the European 

States faced a huge number of asylum-seekers and refugee-seekers, mainly fleeing the 

war in Syria and instabilities in the Middle-East and seeking safety in Europe. The 

asylum system of the European Union has been harmonized between the member states 

in the beginning of the 2000’s, but is the freshly implemented system strong enough to 

process so many asylum claims and protect the rights and freedom of those refugees?  
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- Research Question 

In this thesis, the research will be focus on refugees and asylum-seekers in the European 

Union to find out: 

In what way have the EU and CoE member states respected (and have they at all?) their 

international legal obligations related to refugee and asylum status seekers? 

An overview of the European legal regulation about refugees and asylum-seekers will 

be provided to reply to this research question. This regulation interferes with the 

national legal system of the member states of the European Union as well as  with 

international norms.  

The European Union has created a Common European Asylum System during the last 

two decades to harmonize the standards and procedures for both the process and the 

decision of the asylum application and for the treatments of refugees and asylum 

seekers. It successfully merged the 27 different legal systems pertaining to asylum that 

existed previously in the Union. The newly transformed legal system included the 

international principles of refugee and asylum-seeker protection, being the non-

refoulement and right to asylum. We want to show that this system is not perfect nor 

entirely respected yet.  

 

The thesis will be articulated around the following themes and questions: 

What is a refugee and an asylum-seeker? What is the difference between refuge and 

asylum? How the legal regulation works in Europe and in the European Union? What is 

the difference between Council of Europe and European Union? Which European 

Union member states are violating their legal obligations toward refugees and asylum-

seekers?  

 

- Methodology 

This thesis refers to history, politics and international and regional law to present a 

comprehensive description of the legal protection in Europe and in the European Union.  

The research question will be answered by examining International and European Law: 

how they interconnect and complete each other. We will study the current politics of the 

EU in matter of asylum and show how some of the MS do not respect their legal 

obligations. We will use history to show how the refugee definition which is a now 
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international and European norm was constructed. The judgments of the Court of 

Justice of the European Union will also be studied to find the violations of the member 

states towards refugees and the judgments of the European Court of Human Rights 

which defend the human rights of refugees and asylum-seekers once they are on 

European soil.  

 

In the first chapter of this thesis, we will present our main legal sources and define 

the key terms. We will then present and explain the refugee status according to 

international and regional law; presenting the key component of the 1951 Convention 

Relating to the Status of Refugees and comparing the application of international 

protection around the world and explaining the differences between asylum and refuge. 

The third chapter will present the legal protection in Europe and in the European Union 

as well as the legal system granting such protection, this part also introduces various 

violations of the ECHR and the EU Charter through case-laws. 

The fourth chapter is a detailed study of situations in which member states did not 

respect their legal obligations toward the European Union’s protection system. The fifth 

and last chapter will briefly present worldwide initiatives advocating a better integration 

of refugees and how it could be adapted in Europe.  
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CHAPTER 1.  

MAIN CONCEPTS AND LEGAL DEFINITIONS 

 

1.1 Choice of Subject  

Every single day, more and more people are forced to leave their home to escape civil 

or international wars, terrorism or persecutions. Europe is hosting 17% of displaced 

persons in the world and the recent ‘Refugee Crisis’ has led to a huge political crisis in 

the European Union where Member States did not agree upon how to deal with a few 

million asylum-seekers seeking refuge on the old-continent. The implication of this 

sudden mass-displacement in Europe has created gestures of charity –as in Germany for 

example where the government welcomed many refugees and the population 

volunteered to take care of the people seeking refuge in their country – but also created 

tension, as illustrated by Hungary constructing walls on their borders in 2015 to stop the 

asylum-seekers from claiming asylum in this country or even just crossing it. 

Countries in Europe and in the European Union are bound by both international and 

regional law, and it is relevant to study the behaviour of EU’s Member States according 

to their legal obligation and the multifaceted asylum and refugee policies of the 

European Union. 

The research of this thesis shows international and regional legal regulation, from the 

point of view of both theory and practice, but also from the point of views of the 

European Union and its Member States, the regional courts in Europe and the 

individuals fighting for their rights to be respected.  

 

1.2 Main Legal Sources   

The main legal sources we will use in this thesis are the 1951 Convention, the ECHR 

and the EU Charter. We will show the interdependence and the mechanisms between 

those three conventions in the European Union. 
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The 1951 Convention Relating to the Status of Refugees and its 1967 Protocol1 is the 

most important international legal treaty related to the status and rights of refugee. It 

shapes the granting of refugee status in Europe (and in the world) and the understood 

definition of it.  

 

The European Convention of Human Rights2 is a convention from the Council of 

Europe, implemented by the European Court of Human Rights (ECtHR). Every member 

states of the UE are signatory of this convention and are thus bound to respect it. The 

ECtHR is an important factor in the respect of asylum-seekers and refugees in Europe.  

 

Finally, the Charter of Fundamental Rights of The European Union3 - applicable only to 

its member states -  is interesting in comparison of the ECHR as they are interconnected 

as one contains direct rights for asylum and refuge and the other one does not. 

 

The study selected case laws of both the CJEU (tribunal for the respect of the EU 

Charter) and the ECtHR (tribunal for the ECHR)will be done to see how they complete 

each other, interconnect and defend the rights of the refugees and asylum-seekers  

1.3 Definitions of Useful Terms Used in The Thesis 

 

Today, there is 65.6 million forcibly displaced persons in the world but only 22.5 

million of them are recognized as refugees. In which category fall the 43 million 

persons remaining?  

Being granted the status of a refugee means fitting the criterion fixed by international, 

regional or national laws. Not everyone seeking international protection or leaving 

his/her home because of fear is called a refugee.  

Before going further on asylum and refuge in the European Union, let us define the key 

words of this thesis.  

 

                                                 
1 UN General Assembly, Convention Relating to the Status of Refugees, 28 July 1951, 

United Nations, Treaty Series, vol. 189 
2 Council of Europe: Committee of Ministers, Declaration on Territorial Asylum, 18 

November 1977The Convention for the Protection of Human Rights and Fundamental 

Freedom (or European Convention on Human Rights), 1949. 
3 European Union, Charter of Fundamental Rights of the European Union, 26 October 

2012, 2012/C 326/02 
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Asylum seeker: is a person seeking international protection. Most of the countries have 

strict asylum procedures, thus the asylum seeker is waiting in this country to either 

submit or receive the final decision of his/her claim for asylum. If the claim is accepted, 

he will be recognized and granted the status of refugees.  

Asylum seekers have the right to seek, and enjoy in other countries asylum from 

persecution, serious human rights violation and other serious harm in other countries, 

according to the UNHCR. 

 

Asylum: is defined as the protection which a State grants on its territory under the 

control of certain of its organs to a person who comes to seek it. 

 

Refugee: A person who fled “their country of origin and is unable or unwilling to return 

because of a well-founded fear of being persecuted because of their race, religion, 

nationality, membership of a particular social group or political opinion.” 

 

Non-Refoulement: the principle of not sending individuals back to the territory where 

they could face serious threats to their lives. It is considered as the basis of legal refugee 

protection 

 

Resettlement: When a refugee is transferred from the country he sought refuge to 

another state that has agreed to admit him/her, he is resettled.  

 

Refugee camp: plot of land made available to temporarily host refugees. Humanitarian 

organization, and particularly the UNHCR, provide services needed for the survival of 

the refugees in the camp such as food and shelter but also basic needs such as education 

and medicine.  

 

Refugees are not to be confuse with:  

Economic migrant: An individual leaving her/his country of origin for economic or 

financial reasons and choosing to find a better life outside the country of origin. An 

economic migrant do not seek international protection or flee a threat in her/his home 

country and is therefore not entitled to receive protection as describe in this thesis.  

A migrant continues to enjoy the protection of her/his or her own government, even 

when abroad. 
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Stateless person: According to the Article 1 of the 1954 Convention relating to the 

Status of Stateless Persons4 indicates that a person not considered a national or a citizen 

automatically under the laws of any State, is stateless. 

 

Internal displacement: Involuntary movement of people inside their own country 

fleeing natural or human-made disasters, armed conflict or situations of generalized 

violence. As they do not cross any international borders, those internally displaced 

persons (IDP) are not considered refugees under the 1951 Convention’s definition. 

                                                 
4 UN General Assembly, Convention Relating to the Status of Stateless Persons, 28 September 1954, United 

Nations, Treaty Series, vol. 360, p. 117. 
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CHAPTER 2.  

DEFINING ASYLUM AND REFUGEE STATUS IN 

INTERNATIONAL LAW 

 

States have the primary responsibility for the protection of their citizens. But when 

protection from the state is non-existent, international protection is needed. Today, there 

are more than 22.5 million refugees in the world. If this was the population of a country, 

it would be the 57th most populated country on the planet. The recognition of refugee 

status and the granting of international protection and human rights has been a long 

process, shaped through wars and history. Since 1951, the UNHCR Convention Related 

to the Status of Refugees has been regarded as the most relied upon definition for the 

refugee status and the rights it grants. However, this Convention did not emerge from 

nothing and is instead part of a broader legal tradition in Europe. 

In this chapter, we present the 1951 Convention in detail from its roots through to its 

wording. The refugee definition included in this convention shapes the politicisation of 

refuges worldwide. It is therefore important to understand what is and is not included in 

this definition. In the second part of this chapter, I will introduce the difference between 

asylum seeker and refuge at both the international and regional level. I will end the 

chapter with a rapid comparison between regional practices in Asia, Africa, Europe and 

Latin America to illustrate how regional law can deepen and modify the 1951 

Convention’s definition. 

 

2.1 History 

Before getting to the analysis of the core of the 1951 Convention, it is important to 

focus on its context and history. The Convention was negotiated based on several 

antecedent conventions, these will now be discussed. 

A legal tradition has been developed in Europe after the first World War but has 

followed different trends. Through the years, the definition tended to be defined from a 

judicial, social or individualist perceptive5.  

                                                 
5 Hathaway, The Evolution of Refugee Status in International Law: 1920-1950, 33 INT'L & 

CoMP. L.Q. 348 (1984). 
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From the early 1920’s, a refugee was a person outside his/her country of origin and 

deprived from the protection of his/her government6.  

For example, Armenians forced to leave Turkey between 1915 and 1922 could qualify 

for this international protection. 

During that time, the 1933 Convention Relating to the International Status of Refugees7 

was written, and was the first attempt to create an international and comprehensive legal 

framework for refugees. This convention is considered as the milestone in the protection 

of refugees. This was not the only important milestone, the League of Nations also 

created the ‘Nansen passports’8-  a document delivered to officially define stateless 

persons, giving them the right to travel internationally. 

 

At the end of the 1930’s the trend switched to a ‘social perceptive’. Efforts were focused 

on helping those whom became casualties of wider political or social occurrences that 

separated them from their home county9. The goal of refugee protection at this time was 

to guarantee the safety and the well-being of refugees. The 1938 Convention relating to 

German refugees was written and broadened to Germans not only fleeing directly from 

Germany but also those Germans abroad. The Convention did not require them to seek 

protection because of religious, political or racial grounds. Being subject to economic 

sanction or proscription was enough to be recognized the refugee status. 

 

On the eve of the 1951 convention, the individualist perspective prevailed. The essential 

characteristic of the refugee was the existence of fundamental incompatibility between 

the claimant and her/his government10. The criteria where based on individualist 

grounds such as political opinions or religious beliefs.  

                                                 
6 Jaeger, G. (2001). On the history of the international protection of refugees. Revue 

Internationale de la Croix-Rouge/International Review of the Red Cross, 83(843), pp.727-738. 
7 League of Nations, Convention Relating to the International Status of Refugees, 28 October 

1933, League of Nations, Treaty Series Vol. CLIX No. 3663 
8 Ibid. 
9 Sautman, B. (1985). The Meaning of “Well-Founded Fear of Persecution” in United States 

Asylum Law and in International Law. Fordham International Law Journal, 9. 
10 Hathaway, The Evolution of Refugee Status in International Law: 1920-1950, 33 INT'L & 

CoMP. L.Q. 370 (1984). 



   

 

12 

  

The International Refugee Organization Constitution11  was written, and constituted as 

the founding document of a United Nation specialized agency. This was created in 1946 

to deal with the massive refugee problem occurring mainly in Europe after World War 

II as 30 million Europeans were forced to leave their homes during the war. The 

constitution of the International Refugee Organization (IRO) referred to specific groups 

of pre-war and war-time refugees. This also included a general clause according to 

which the term refugee would also apply to persons outside their home state who could 

not or who, for valid reasons, were unwilling to avail the protection of their home state.  

The 1951 Convention was also built on Article 14 of the 1948 Universal Declaration of 

Human Rights, which recognized the right of persons to seek asylum from persecution 

in other countries12. 

ARTICLE 14: Everyone has the right to seek and to enjoy in 

other countries asylum from persecution. 

This legal foundation represented an ad hoc method of defining key principles for 

special migrants deserving special attentions and rights, and who could not be sent back 

to their country of origin13.  

 

2.2 Defining the Refugee Status and Its Rights According to the 

1951 Convention 

 

The definition of a refugee has varied overtime and in different places. The 

intensification of international concern for refugees had led to a consensus: the 1951 

Convention Related to the Status of Refugees.  

This convention is a United Nation multilateral treaty defining people who qualify but 

also those who do not quality to be classified as refugees. As of this paper, it is ratified 

by 145 states.14    

 

                                                 
11 United Nations, Constitution Of The International Refugee Organization, 15 December 

1946, United Nations, Treaty Series, Vol. 18, P. 3, Entry Into Force: 20 August 1948 
12 Einarsen, T. (2011). Drafting History of the 1951 Convention and the 1967 Protocol in The 
1951 Convention Relating to the Status of Refugees and its 1967 Protocol: A Commentary. 

Oxford: Oxford University Press 
13 Zimmermann, A., Dörschner, J. and Machts, F. (2011). The 1951 Convention Relating to the 

Status of Refugees and its 1967 Protocol: A Commentary. Oxford: Oxford University Press. 
14 UNHCR: States Parties to the Convention and Protocol. 

http://www.unhcr.org/protect/PROTECTION/3b73b0d63.pdf 
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The former conventions formed the basic elements of the definition of the term 

“refugee” included in the statute of the office of the UNHCR and the Convention 

relating to the status of refugee of July 28, 1951. In art. 1(A)(2) this convention defines 

a refugee as a person which: 

owing to well- founded fear of being persecuted for reasons of race, 

religion, nationality, membership of a particular social group or 

political opinion, is outside the country of her/his nationality and is 

unable or, owing to such fear, is unwilling to avail himself of the 

protection of that country; or who, not having a nationality and 

being outside the country of her/his former habitual residence as a 

result of such events, is unable or, owing to such fear, is unwilling 

to return to it. 

This convention was extended by the Protocol Relating to The Status of Refugees 

January 31, 1967. The protocol removed the time limit of the 1951 convention and 

included every country – not just European nations- the area covered by its terms15. 

This definition is now recognized by most States internationally and is the model for 

national and regional legislation relating to refugee matters, including asylum. The 

definition, when negotiated, was made to be broad and applicable to almost all 

categories or groups of refugees identified at that time.16 

Once granted asylum under this model, the refugees benefit from several rights: the 

non-refoulement, the freedom of movement, the right to liberty and security of the 

person, but also the right to education, access to justice and employment. A refugee may 

also enjoy rights and benefits in their refuge state in addition to those provided for in the 

Convention.  

 

2.2.1 Well-founded Fear of Persecution 

The key phrase of the definition is the “well-founded fear of being persecuted”17: it 

changed the previous method of defining refugee with respect of their origin and 

replaced it with the concept of escaping the fear of persecution.  

                                                 

15 L. E. Winston. (1999). Encyclopedia Of Human Rights Issues Since 1945. Greenwood Press 

16Zimmermann, A., Dörschner, J. and Machts, F. (2011). The 1951 Convention Relating to the 

Status of Refugees and its 1967 Protocol: A Commentary. Oxford: Oxford University Press.  
17 Handbook on Procedures and Criteria for Determining Refugee Status, UNHCR, 1979, 

paragraph 37. 
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According to the advisory opinion of UNHCR on the interpretation of the refugee 

definition, the term “well-founded fear” contains a subjective element. This is 

represented by the applicant’s state of mind to be assessed mainly by evaluating the 

applicants’ statements, and an objective element, which is to be assessed on the basis of 

the situation prevailing in his/her country of origin18.  

The well-founded wording was intended to represent a situation where the risk for the 

refuge seeker is high enough to trigger the responsibility of the contracting state of the 

1951 Convention to provide refuge. The term persecution was intended by the drafter of 

the 1951 convention to be broad enough to allow a degree of flexibility and include the 

most serious human rights violations.  

2.2.2 Reasons for Fear  

However, fear is a subjective concept which implies a primary evaluation of the 

applicant’s statement and credibility rather than an evaluation of the situation of the 

country of origin19. The applicant has to give evidence of the fear according to the 

criteria for persecution: 

being persecuted for reasons of race, religion, nationality, 

membership of a particular social group or political opinion. 

Race is understood here in a broad sense and includes ethnic groups and social groups 

of common descent.  

Religion include both the active practice of a religion by the believer and groups that 

share common tradition or beliefs. 

Nationality is the citizenship of the individual. If within a population, certain ethnic, 

linguistic or cultural groups within a population are being persecuted, it may be 

understood as persecution based on nationality. 

Particular social group are individuals sharing a common background, habits, social 

status. 

Political opinion signifies that the individual has ideas the authorities do not tolerate 

and thus threaten the life of the individual. It can be critical opinions on the government 

policies and its methods for example.  

 

                                                 
18 Advisory opinion by UNHCR on the interpretation of the refugee definition, paragraph 7. 
19 Handbook on procedures and criteria for determining refugee status under the 1951 

Convention and the 1967 Protocol relating to the Status of Refugees. (2011). Geneva: UNHCR.  
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2.2.3 Rights Granted to the Refugees  

Articles 12 to 30 of the 1951 Convention are setting out the rights individuals are 

entitled to once they have been recognized as refugees.  

One of the most fundamental rights is the right to non-refoulement, according to the 

Article 33 

No contracting states shall expel or return ('refouler' in French) a 

refugee in any manner whatsoever to the frontiers of territories where 

her/his life or freedom would be threatened on account of her/his 

race, religion, nationality, membership of a particular social group or 

political opinion. 

Contracting states refers to all states party to the 1951 convention, and by the Art. 1(1) 

of the 1967 Protocol, it refers to all signatory states of the protocol even if they did not 

ratify the Convention20.  

Asylum seekers may have suffered from torture or imprisonment in the country they 

escaped. Therefore, it might cause severe emotional or psychological stress to detain 

them. Article 31 states that refugees should not be penalized for having entered a 

contracting country illegally if they have come directly from a place where their lives 

were in danger. The state parties could choose not to regularize the asylum-seeker but is 

bound to offer to the asylum seeker the time and facilities needed to seek refuge in 

another country.  

 

When giving its opinion on the Amuur v. France21 case where asylum-seekers were 

detained in the international zone of an airport for 20 days, the ECtHR took the Art.31 

of the 1951 Convention into consideration.  

 

Refugees must receive the same treatment as nationals of the receiving country for: the 

free exercise of religion and religious education; free access to the judicial system, to 

court and to legal assistance; free access to the elementary education and public 

assistance; protection provided by the social security, protection of intellectual property, 

protection of literary, artistic and scientific work, equal treatment by taxing authorities. 

                                                 
20 Lauterpacht, E. and Bethlehem, D. (2003). The Scope and Content of the Principle of Non-

refoulement. Cambridge: Cambridge University Press. 
21 ECtHR - Amuur v. France, Application no 19776/92, 25 June 1996 
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Refugees must receive the most favourable treatment provided to nationals of a foreign 

country for the right to belong to trade unions, to belong to non-political non-profit 

organizations, to engage in wage-earning employment.  

Finally, refugees must receive the most favourable treatment possible, which must be at 

least as favourable to that accorded aliens generally in the same circumstances for the 

right to property, to practice a profession, to self-employment, to housing and to higher 

education. 

 

2.2.4 People Who Do Not Qualify  

This convention is a United Nation multilateral treaty defining people who qualify but 

also who do not quality to be refugees –  such as war criminals; and is nowadays 

ratified by 145 states or persecuted group falling outside the scope of the convention 

and its ground of persecution.22  

The article 1(F) regulated the status to whose, because of their personal conduct, are to 

be excluded of the scope of the convention: 

The provisions of this Convention shall not apply to any person with respect 

to whom there are serious reasons for considering that: (a) he has 

committed a crime against peace, a war crime, or a crime against humanity, 

as defined in the international instruments drawn up to make provision in 

respect of such crimes;(b) he has committed a serious non-political crime 

outside the country of refuge prior to her/his admission to that country as a 

refugee; (c) he has been guilty of acts contrary to the purposes and 

principles of the United Nations. 

This article prevents criminals to apply for refugee status in order to escape a judgment 

in their country or the country where they perpetrated a crime contrary to the purposes 

and principles of the United Nations23. 

 

Certain social groups such as women and children fleeing sexual violence, young men 

with a well-founded fear of forcible recruitment into armed groups or individuals 

risking persecution because of their occupation are not considered according to the 1951 

                                                 
22 UNHCR: States Parties to the Convention and Protocol  
23  Zimmermann, A., Wennholz, P. (2011). Article 1F in Zimmermann, A., Dörschner, J. and 

Machts, F. (2011). The 1951 Convention Relating to the Status of Refugees and its 1967 

Protocol: A Commentary. Oxford: Oxford University Press. 
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Convention as a reason to be granted the refugee status24. Indeed, gender and sexual 

issues are not on the convention grounds that can form the basis of a claim for 

international protection, but can be considered as sufficient grounds for persecution in 

front of a national or regional court, when not based on the 1951 Convention. This 

highlight the differences between regional courts judgements and international law.  

For example, homosexuals are not considered as a particular social group and thus not 

protected by the 1951 Convention. However, in 2013, the CJEU was asked if foreign 

nationals with a homosexual orientation form a particular social group and could be thus 

considered refugees according to the criteria of the Refugee Convention. The Court 

stated that ‘the existence of criminal laws which specifically target homosexuals, 

supports the finding that those persons must be regarded as forming a particular social 

group” and that imprisonment in this case must constitute an act of persecution25.  

Moreover, citizens of the so-called “sinking states” do not qualify to the refugee status. 

“Sinking states” are states whose territories are situated on low lying islands and thus 

their territory may soon be flooded by the ocean. That fact itself is not a persecution and 

do not fit the criteria  and the definition of refugees according to the 1951 Convention.  

2.2.5 Most Common Critics on the 1951 Convention   

The 1951 Refugee Convention has many critics. It has been qualified as a state centric 

convention which does not fit the context of the 21st century and reproach the fact that it 

does not address the causes and reasons of departure of future refugees. Nor does it 

effectively share the responsibilities of the refuge countries, by prescribing which 

country is concerned by the claim to refugee status.26 For example or by establishing an 

international management and cooperation to deal with forced migration.  

The Convention is also pointed as a “Eurocentric” convention, as it was written at first 

to deal with the situation in Europe, which has been applied worldwide with a very few 

modifications. This explains for some scholars why the countries which provide the 

main havens for asylum in Middle East or Asia have not signed it. These countries often 

                                                 
24 UNHCR (2011). Safe At Last? Law And Practice In Selected Eu Member States With 

Respect To Asylum-Seekers Fleeing Indiscriminate Violence. Unhcr Research Project. 
25  CJEU - C-199/12, C-200/12 and C-201/12, Minister voor Immigratie en Asiel v X, Y and Z. 
26 Goodwill-Gill, G. (2016) The International Law of Refugee Protection in The Oxford 

Handbook Of Refugee And Forced Migration. Oxford University Press 
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argue that it would not reflect the realities of their regions27 as a result they largely 

prefer to rely on their own regional conventions and charters.  

 

2.3 Defining Asylum 

The lack of general criteria for granting asylum and the determination of refugee status 

lead to divergences in the practice of states and to the existence of numerous cases of 

refugees without an asylum country28.  

Asylum is a protection granted to aliens who cannot, because of fear of persecution, 

return to their homeland. Most commonly, the difference between a refugee and an 

asylum seeker is that the alien who wishes to emigrate to another country is granted the 

refugee status before leaving her/his country. In contrast; the asylum seeker seeks 

protection once they have arrived in the new country. Eventually, not every asylum 

seeker will be recognised as a refugee, but every refugee is initially an asylum seeker. 

Asylum, according to the Art. 1 of the Resolutions adopted at its Bath Session in 1950, 

is understood as the following:  

Art. 1. The term “asylum” means the protection which a State 

grants on its territory or in some other place under the control of 

certain of its organs to a person who comes to seek it29 

In this sense, asylum constitutes the institution for protection when refugee is a category 

of individual who benefits from this protection.30 Also, the refugee status is an 

international regulation while asylum is usually based on domestic provisions. They do 

not need to interplay together. 

To become a refugee, an asylum-seeker must go through the legal process named 

Refugee Status Determination (or RSD).This is a process in which the government of 

the state where the claim for international protection is being made, has to determine 

whether the claim is in accordance with international, national or refugee and whether 

the asylum-seeker can be recognized a refugee.  

 

                                                 
27 Bettes, A., Collier, P. (2017) Refuge, Transforming A Broken Refugee System. Penguin 

Books. 
28 Schlochauer, H. (2000) Arbitration, In: R. Bernhardt (Ed.), Encyclopedia Of Public 

International Law, Vol. 1. 
29 Asylum in Public International Law, Institute of International Law (5th Commission), 

Resolutions Adopted at its Bath Session, September 1950, Article 1.  
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The 1951 Convention stated that asylum seekers must be given access to fair and 

efficient asylum procedures and the contractory state dealing with their application must 

ensure they can live in dignity and safety until their claims are processed. In practice, 

however, this is often not the case as most of the asylum-seekers in the world, even in 

Europe, live in temporary camps or shelters with poor living conditions, waiting for 

their application to be processed.   

Internationally, there is no unified system for RSD and the process can be long and 

complicated as asylum claims are dealt with only by states individually. However, some 

states have adopted a uniformed asylum system such as the members of the European 

Union with the Dublin regulation and the CEAS.  

In the European Union, the difference between refugee status and asylum was illustrated 

by the Court of Justice of the European Union (CJEU) in response to a request for a 

preliminary ruling by the German Federal Administrative Court. The German Court 

asked if granting asylum to individuals excluded from the refugee status according to 

the 1951 Refugee Convention was compatible with the obligations imposed by 

European law. The CJEU stated that “Member States may grant a right of asylum under 

their national law to a person who is excluded from refugee status [according to the 

1951 the Convention relating to the status of refugee]31.  

 

2.4 Refuge and Asylum in Regional Law 

The 1951 Refugee Convention is not self-applying: it recognizes the status of refugees 

but lets nations make the final decision. The definition of the Refugee Convention is 

sometimes qualified as too narrow by scholars. This criticism is shared by some 

countries that have a preference for referring  to their regional laws, arguing that this 

better fits the realities in their respective regions.  

In the final part of this chapter concerning asylum and refuge, I will first present the 

scholars challenging the definition of the 1951 Convention before introducing the 

current practices under this definition. I will then discuss the need for a different 

definition  at the regional level.  

 

                                                                                                                                               
30 Gil-Bazo, M. (2015). Asylum as a General Principle of International Law, International 

Journal of Refugee Law, Volume 27, Issue 1, 1 March 2015, Pages 3–28 
31 Joined Cases C 57/09 and C 101/09 Bundesrepublik Deutschland v B. & D [2010] ECR I-

10979 para 121 
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Theoretically, scholars of international law have different visions when it comes 

defining a refugee. This is especially true when considering  what categories to exclude 

from the definition, often accusing the definition of the 1951 Refugee Convention as 

being too narrow or arbitrary. 

Liberal scholars of international relations, most notably J. Carens or P. Cole, argued that 

liberal principles of equality and freedoms implies that states should allow the free 

movement of individuals between states32, 33. In this situation, defining a refugee would 

not make sense as all individuals regardless of their status would be able to move freely 

as a migrant, between societies with open borders.  

A. Shacknove, in 1986, was already proposing a more suitable definition in which a 

refugee would be defined as a ‘person whose basic needs are unprotected by their 

country of origin, who have no remaining recourse other than to seek international 

restitution of their needs’34. This de lege ferenda definition highlights the failure of the 

relationship between the individual and the state which cannot fulfil its duty to protect 

the individual. Hence the duty of the international community to provide asylum. A. 

Shacknove`s definition includes Internally Displaced Persons as refugees but also 

victims of generalized violence, poverty, famine and environmental catastrophes. 

However, this definition could be criticized as being too broad, and thus involve 

individuals whose right to life is not threatened. 

M. Walzer, emphasises the principle of non-refoulement – the principle of not sending 

back refugees in the territory where they could face serious threats to their lives. A 

principle considered as the basis of legal refugee protection. M. Walzer argues that it 

would be morally unacceptable35 to use force against desperate and hopeless people 

fleeing a neglecting state they already escaped.  

 

Moreover, the universal definition of refugee may not fit situations on the ground. 

Protection is needed for people who needed urgent humanitarian protection but did not 

fall inside the scope of the 1951 Refugee Convention, such as, the victims of ethnic 

violence, gender-based persecutions or people facing the threat of terrorism and 

organized crime. Thus, several regional charters, protocols and conventions were 

                                                 
32 Carens J. (1992). Migration and Morality: A Liberal Egalitarian Perceptive. Pp. 27-47 in B. 

Barry and R. Goodin (eds), Free Movements. London: Harvester Wheatsheaf 
33 Cole, P. (2000). Philosophy of Exclusion: Liberal Political Theory and Immigration. 

Edinburgh University Press 
34 Shacknove, A. (1985). Who is a Refugee? Ethics 95(2): 274-284. Quote, pp.277. 
35 Walzer, M. (1983). Spheres of Justice. New York: Basic Books. 
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accepted at a regional level to cope with the regions’ situations. I will now present the 

legal regulation of a few (chosen) regions.  

  

2.4.1 Africa  

On September 10, 1969, 41 African states concluded a convention under the auspices of 

the Organization for African Unity (OAU) named The Organization of African Unity 

Convention Governing the Specific Aspects of Refugee Problems in Africa to deal with 

the refugee problem in the region and reflect upon the social and political realities of 

contemporary refugee movement. This refugee definition retained the general definition 

of the 1951 convention but provided in addition that a refugee is also:  

Every person who, owing to external aggression, occupation, foreign 

domination or events seriously disturbing public order in either part or the 

whole of her/his country of origin or nationality, is compelled to leave 

her/his place of habitual residence in order to seek refuge in another place 

outside her/his country of origin or nationality 36 

The definition is wider that the 1951 Refugee Convention and combines classic refugee 

preoccupation with the reality of the developing world.37 This convention also 

recognizes non-state groups as perpetrators of persecution and do not require the asylum 

seeker to show a direct link between herself/himself  and the well-founded fear 

discussed earlier. Instead, it is sufficient that the refugees consider the harm sufficient to 

force her/him to abandon their home38. Moreover, as the convention talks about internal 

disturbances but not persecution as such, it could covers the people fleeing sinking 

states.  

The most important contribution to refugee jurisprudence made be that the convention is 

considered by many scholars39 to be the second article of the convention, as it is not 

only prohibiting non-refoulement but also the rejections at the borders: 

                                                 
36 Organization of African Unity Convention Governing the Specific Aspects of Refugee 

Problems in Africa, 10 September 1969, 1001 U.N.T.S. 45, No.14691, (entered into force on 20 

June 1974). ART I(2) 
37 Okoth-Obbo, G. (2001). Conference papers. Thirty years on: a legal review of the 1969 OAU 

Refugee Convention governing the specific aspects of refugee problems in Africa. Refugee 

Survey Quarterly, 20(1), pp.79-138. 
38 Human Rights Education Association Study Guide: The Rights Of Refugees, 2003 
39 Onyango, J. (1986), Plugging the Holes: Refugees, OAU Policy and the 

Practices of Member States, USC Issue Brief, Washington DC, October 1986. 
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Art 2. No person shall be subjected by a Member State to measures such 

as rejection at the frontier, return or expulsion which would compel him to 

return to or remain in a territory where her/his life, physical integrity or 

liberty would be threatened for the reasons set out in Article I. 

The Organization of African Unity Convention Governing the Specific Aspects of 

Refugee Problems in Africa also enhanced and created mechanism for regional 

solidarity and cooperation between the OAU countries in matter of asylum and burden 

sharing. 

 

2.4.2 Asia 

In Asia, the revised text of the 1966 Bangkok Principles on the Status and Treatment of 

Refugees adopted by the Asian-African Legal Consultative Organization (formerly 

Committee)40 in 2001 incorporates a refugee definition similar to that of the OAU 

Refugee Convention. 

The Bangkok Principles currently has 47 members, but not only Asian nations, the 

signatory states are also located in Africa and in the Middle East. Half of which are not 

party of the 1951 Convention relating to the Status of Refugees and its protocols, mostly 

because they did not believe the 1951 Convention made sense for the realities of their 

country (Bahrain, Bangladesh, Brunei, India, Indonesia, Jordan, Kuwait, Lebanon, 

Libya, Malaysia, Mongolia, Myanmar, Nepal, North Korea, Oman, Pakistan, Qatar, 

Saudi Arabia, Singapore, Sri Lanka, Syria, Thailand and the United Arab Emirates). 

Despite the reluctance of most Asian countries to establish a regional legal framework 

to protect refugees and asylum-seekers, there are many examples of countries offering 

refuge to specific non-citizens’ groups, such as India.  

However, the region is wide and the situation for refugees, asylum seekers, internally 

displaced persons and stateless persons is highly problematic and requires more regional 

cooperation and solidarity mechanisms to be resolved. 

 

                                                 
40 Asian-African Legal Consultative Organization (AALCO), Bangkok Principles on the Status 

and Treatment of Refugees (“Bangkok Principles”), 31 December 1966.  
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2.4.3 Latin America 

Latin America has a long-standing tradition of refugee protection. Already  in 1889 The 

Montevideo Treaty deals with territorial and diplomatic asylum and contained a 

rudimentary article on non-refoulement41  

The Cartagena Declaration, is a non-binding declaration adopted by the Colloquium on 

the International Protection of Refugees in Central America, Mexico and Panama, held 

at Cartagena, Colombia in November 1984, which emphasize the importance of the 

right to asylum, the principle of non-refoulement and the need of finding durable 

solutions42. As stated in the conclusion of the Colloqium:  

In view of the experience gained from the massive flows of refugees 

in the Central American area, it is necessary to consider enlarging 

the concept of a refugee, bearing in mind, as far as appropriate and 

in the light of the situation prevailing in the region, the precedent of 

the OAU Convention and the doctrine employed in the reports of 

the Inter-American Commission on Human Rights. Hence the 

definition or concept of a refugee to be recommended for use in the 

region is one which, in addition to containing the elements of the 

1951 Convention and the 1967 Protocol, includes among refugees 

persons who have fled their country because their lives, safety or 

freedom have been threatened by generalized violence, foreign 

aggression, internal conflicts, massive violation of human rights or 

other circumstances which have seriously disturbed public order.43 

The definition here implies that protection will be granted to those fulfilling two 

characteristics: first the threat to life, safety or freedom exists and second the threat 

must come from one ground on the list (generalized violence, foreign aggression, 

internal conflicts, massive violation of human rights or other disturbing circumstances). 

This declaration adopted a pragmatic and humanitarian conception, rejecting the 

                                                 
41 Piovesan, F. and Jubilut, L.L. (2009) Regional Development: Americas. In: A. Zimermann 

(ed.), The 1951 Convention Relating to the Status of Refugees and its 1967 Protocol: A 

commentary. Oxford: Oxford University Press 
42 UNHCR, UNHCR - Summary Conclusions on the interpretation of the extended refugee 

definition in the 1984 Cartagena Declaration.  unhcr.org. 
43 Regional Refugee Instruments & Related, Cartagena Declaration on Refugees, Colloquium on 

the International Protection of Refugees in Central America, Mexico and Panama, 22 November 

1984.  
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concept of individual persecution to focus on objective criteria44 and deepen the refugee 

definition built in the OAU. However, asylum-seekers must here prove the risks of 

persecutions, following the 1951 Convention in this matter. 

 The Declaration, intended to be more inspirational than binding when written, has 

achieved a significant persuasive force throughout the years due to its wide acceptance 

and application by the signatory states. The Declaration is nowadays reflected in 

national laws and state practice of 14 Latin American countries.  

 

2.4.4 Europe 

There are three institutions in Europe which impact the regional refugee protection: The 

Council of Europe (CoE), The European Union (EU) and the Organization for Security 

and Cooperation in Europe (OSCE). The CoE and the EU only have the instruments to 

develop legal standards for the protection of refugees, the OSCE mainly focuses on 

preventives actions such as work in post-conflict societies or even work with minorities.  

The next chapter will develop the regional legal regulation in Europe.  

                                                 
44 Gros Espiel, H. et al. (1990) Principles and Criteria for the Protection of and Assistance to 
Central American Refugees, Returnees, and Diplaced Persons in Latin America. International 

Journal of Refugee Law2: 83-117 



   

 

25 

  

 

 

CHAPTER 3.  

LEGAL REGULATIONS FOR REFUGEES AND ASYLUM 

SEEKERS AT THE EUROPEAN LEVEL 

 

Every nation in the world have significant freedom when it comes to determining the 

asylum claim and the refugee status. 

When the 1951 refugee Convention was drafted in the 1950s, it was believed that the 

five pillars of this convention (the persecution for reasons of 1. race, 2. religion, 3. 

nationality, 4. membership of a particular social group or 5. political opinion) would 

cover all the needs for international protection. Yet, many need international protection 

but do not fit within these categories. Thus they are at risk of expulsion when 

deportation could make them face serious harm such as torture or inhuman and 

degrading treatment or punishment45.  

International law does not fit all situations and sometimes regional protection is needed. 

I will now focus on the dual situation in Europe: between the European Convention on 

Human Rights and the EU Charter on Fundamental Freedom. 

This third chapter will begin with the ECHR, its connection with the 1951 Convention 

and the way it is implemented by the ECtHR. We will then present the legal regulations 

in the EU: how asylum works and how the status of refugee is granted, the evolution of 

asylum claim through the years and the deepening of the regional cooperation between 

the MS. We will present the legal instruments to control and implement the common 

asylum policy in the union and finish with an introduction of the Court of European 

Justice (CJEU). 

 

3.1 Council of Europe and the European Convention on Human 

Rights 

One of the most important and legally binding document in Europe is the Council of 

Europe’s Convention for the Protection of Human Rights and Fundamental Freedom, 

                                                 
45 Mole, N. and Meredith, C. (2017). Asylum and the European Convention on Human Rights. 

Human rights files, 9. 
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also called the European Convention on Human Rights (ECHR) which is applicable to 

refugees and asylum seekers46.  

The council of Europe is an international organization aiming to uphold human rights, 

democracy, rule of law in Europe. Forty-seven countries are members of the Council of 

Europe: the 28 member states of the European Union and Albania, Andorra, Armenia, 

Azerbaijan, Bosnia and Herzegovina, Georgia, Iceland, Liechtenstein, Monaco, 

Montenegro, Norway, Moldova, Russia, San Marino, Serbia, Switzerland, Macedonia, 

Turkey and Ukraine.  

At the regional level, the legal and political landscape is divided between the countries 

that are also members of the European Union and therefore taking part in the Common 

European Asylum System and those you are not part of the Union, even if they may also 

participate in the Council of Europe.  

 

The Council of Europe was formed after WWII to bring together states of Europe to 

promote the rule of law, democracy, human rights and social development47. It was the 

first institution in Europe to deal with refugee policy at a regional level and is involved 

in European refugee policy on three different level with:  

- The adoption of policy recommendation by the committee of ministers and the 

parliamentary assembly 

- the negotiation of legally binding instruments addressing specific aspect of 

refugee law 

- the jurisprudence of the European Court of Human Rights48 

 

The European Court of Human Rights was created under the article 19 of the European 

Convention of Human Rights, to ensure that member states of the Council of Europe 

will observe their obligations under the Convention.  

3.1.1 The 1951 Convention and the ECHR 

Under the ECHR, there is no right to asylum as such. It is however forbidden to turn 

away an individual if that would put her/his life at risk of torture or degrading treatment 

                                                 
46 Zimmermann, A., Dörschner, J. and Machts, F. (2011). The 1951 Convention Relating to the 

Status of Refugees and its 1967 Protocol: A Commentary. Oxford: Oxford University Press. 
47 Council of Europe and European Union Agency for Fundamental Rights (2016). Handbook 

on European law relating to asylum, borders and immigration. Luxembourg: Publications 

Office. 
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(prohibited by the Article 3 of the Convention). The extradition, expulsion or 

deportation to a country outside of the jurisdiction of the contracting states where an 

individual would be likely to be subjected to torture of inhuman or degrading treatment 

or punishment is contrary to the Article 3 of the ECHR and to the Article 33 of the 1951 

Convention.  

The ECtHR examined the question of its applicability for the first time with the case 

Soering v United Kingdom, 1989. This case is a case of human rights part of 

international law, interconnected with refugee law and illustrating article 33 of the 1951 

Convention.  

 In a nutshell, Mr Soering, a german national living in the United States was arrested in 

the UK and the US asked to extract him as he was charged with capital charges in the 

US state of Virginia. Prisoners of Virginia where at that time waiting for their execution 

on death row for between six and eight years. This was considered as inhuman and 

degrading treatment, in contradiction with article 3.  

The Article 33 of the 1951 Refugee Convention on prohibition of expulsion or return 

states that: 

No Contracting State shall expel or return ('refouler’) a refugee in any 

manner whatsoever to the frontiers of territories where her/his life or 

freedom would be threatened on account of her/his race, religion, 

nationality, membership of a particular social group or political 

opinion. 

The article 3 of the European Convention of Human Rights stipulate that “no one shall 

be subjected to torture or to inhuman or degrading treatment or punishment”.  

To obtain a similar interpretation of the Art 3 of the UCHR and the 1951 Refugee 

Convention, the European Court of Human Rights refers to the judgment of the Soering 

v United Kingdom case in 1989. The judgment stated that: 

The extradition of a person to a country "where it is certain or where 

there is a serious risk that the person will be subjected to torture or 

inhuman treatment the deportation or extradition would, in itself, 

under such circumstances constitute inhuman treatment."49 

                                                                                                                                               
48 Zimmermann, A., Dörschner, J. and Machts, F. (2011). The 1951 Convention Relating to the 
Status of Refugees and its 1967 Protocol: A Commentary. Oxford: Oxford University Press. 
49 Soering v. the United Kingdom, application no. 14038/88, judgment of 7 July 1989. §88 
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The court stated that “the object and purpose of the Convention as an instrument for the 

protection of individual human beings require that its provisions be interpreted and 

applied so as to make its safeguards practical and effective”50  

Two years after this judgment, the case of Cruz Varas v. Sweden was the first case 

about a refused asylum seeker51 and the ECtHR used the principles enunciated in the 

Soering case and applied the decisions to expel as well as to extradite.  

To sum up, even though the ECHR does not contain a right to asylum and refugee 

protection as such, it does protect the rights of both citizens of contracting states and 

third countries nationals leaving under the jurisdiction of the ECHR, thanks to the 

principle of universality of human rights and the states duty to secure everyone freedom 

and safety. 

 

Moreover, the signatory or contracting states of the 1951 Convention as recognized by 

the ECHR must protect and respect the rights of the refugees within their jurisdiction 

and not only within the national territory. For example, in the case Loizidou v. Turkey 

about whether the acts of Turkish troops outside of Turkey were falling within Turkish 

jurisdiction, the ECtHR stated that  

The concept of ‘jurisdiction’ under [article 1 of the European Convention 

on Human Rights] is not restricted to the national territory of the High 

Contracting Parties. According to its established case law, for example, 

the Court has held that the extradition or expulsion of a person by a 

Contracting State may give rise to an issue under Article 3, and hence 

engage the responsibility of that State under the Convention . . . In 

addition, the responsibility of Contracting Parties can be involved because 

of acts of their authorities, whether performed within or outside national 

boundaries, which produce effects outside their own territory. 

Bearing in mind the object and purpose of the Convention, the 

responsibility of a Contracting Party may also arise when as a 

consequence of military action – whether lawful or unlawful – it exercises 

effective control outside its national territory. The obligation to secure, in 

such an area, the rights and freedoms set out in the Convention, derives 

                                                 
50 Soering v. the United Kingdom, application no. 14038/88, judgment of 7 July 1989. §90 

51 Cruz Varas and others v. Sweden, application no. 15576/89, judgment of 20 March 1991, §70. 
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from the fact of such control whether it be exercised directly, through its 

armed forces, or through a subordinate local administration52 

 

Many individuals face a situation which falls outside the scope of the 1951 Refugee 

Convention but are protected the ECHR. In theory, the ECHR is not as limited as the 

1951 Convention is supposed to protect without distinction. The ECHR in its 

interpretation by the ECtHR is a stronghold in the human rights of forced migrants and 

asylum seekers in Europe53.  

 

3.1.2 The European Court of Human Rights (ECtHR) 

The Council of Europe is the organization responsible for negotiating over 200 binding 

international treaties and has the power to enforce international agreements. The 

enforcement body of the Council of Europe is the European Court of Human Rights, 

which enforces the European Convention on Human Rights. 

Based in Strasbourg (France) and created in 1959, the ECtHR was established under the 

Article 19 of the ECHR to ensure the contracting States compliance with their 

obligations toward the convention.  

The ECHR is an international treaty and the signatory states of the Council of Europe 

promised to “secure fundamental civil and political rights not only to their own citizens 

but also to everyone within their jurisdiction”54. When signing the convention which 

prohibits torture, death penalty, slavery and secures the right to life, freedom of thought, 

conscience and religion and freedom of expression.  

The ECHR is not bounded to EU member-states, and 47 countries signed the 

convention.  

The ECtHR is thus an international court ruling individual or state application when a  

violation of the rights set in the ECHR might have occurred.55 The court’s judgments are 

binding in the countries concerned and already led to change of legislative and 

administrative practiced in those countries.  

                                                 
52Loizidou v. Turkey (Preliminary Objections), European Court of Human Rights, Judgment of 

23 Feb. 1995, Series A, No. 310, 103 ILR 622, at paras. 62–3. 
53 Bank R. Forced Migration in Europe (2016), in The Oxford Handbook Of Refugee And 

Forced Migration. Oxford University Press.  
54 The Court in Brief, European Court of Human Rights Public Relations. Online at echr.coe.int. 
55 Ibid. 
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Article 13 of the European Convention of Human Rights requires states to comply with 

their obligations under the ECHR, leaving recourse to the ECtHR as last resort. Indeed, 

every signatory state of the ECHR has now incorporated or given effects to the 

convention in their national law, meaning that their judges and officials should act in 

accordance with the convention.  

 

The main functions of the European Court of Human Rights are: 

- To examine individual, non-governmental organization or group of individuals’ 

applications claiming a violation of the ECHR in a contracting state. 

- To examine inter-state cases when a violating has occurred in one contracting 

state and is refer by another one. 

- To give advisory opinions at the request of the committee of ministers of the 

Council of Europe concerning various legal questions about the convention, its 

content or scope of rights and freedoms.  

 

3.2 The Legal Regulation in the European Union56 

In the European Union, there are several regimes for the protection of asylum seekers 

and refugees, many of which overlap. In this section I will focus mainly on the 1951 

Convention relating to the status of refugees as well as the convention’s 1967 protocol. 

In addition, this section will explore the Charter of Fundamental Rights and the case-

laws of the European Court of Human Rights, both inspired by the 1951 Convention 

when it comes to the defining of refugee status. 

These two conventions complement on another at the EU level. For example, under the 

ECHR, States do not have to provide legal status and to issue travel document to 

asylum-seekers and refugee. However, the Qualification Directive does. 

 

I will from now on focus only on countries that are both member states of the European 

Union and members of the Council of Europe. 

 

                                                 
56 Borchardt, K. (2015) The ABC of the European Law, European Union Publication. Bruxelles. 
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3.2.1 Right to asylum in the EU 

The dismantlement of borders within the countries members of the Schengen 

Agreement in the European Union made a common policy on asylum necessary. The 

European Union received an increase in asylum application when it expanded, even 

though significant disparities remained between the 15 “old” and the 12 “new” member 

states. This was with some exceptions, with some of the new MS, such as Malta seeing 

a proliferation in asylum applications since they joined the Union57.  

The Charter of Fundamental Rights in the European Union (EU Charter) was made to 

ensure that the rights of all EU citizens, as well as third country nationals living in the 

European Union, remained respected. The article 1 indicates that states are required to 

“secure the rights of everyone within their jurisdiction”. 

 

Under the European Union Law, several conventions and charters are directly 

providing the right for asylum including: 

- EU Charter of Fundamental rights:  

o Article 18 on the right to asylum,  

o Article 19 on the right of non-refoulement. 

- Article 78 of the Treaty on the Functioning of the European Union (TFEU) 

relating to the creation of a CEAS. 

 

The Article 18 of the EU Charter (entered into force in 2009) contain a right to asylum: 

The right to asylum shall be guaranteed with due respect for the rules of 

the [1951 Refugee Convention] and in accordance with the Treaty on 

European Union and the Treaty on the Functioning of the European 

Union [...]”  

The surprising thing about this article is that it refers to the rules of the 1951 Convention 

relating to the status of refugees for a right to asylum… but there is no right to asylum 

in the 1951 Convention!  

This affirmation of a right to asylum within a supranational framework has been 

criticized due to its unclear wording and differences in official languages. Moreover, it 

guarantees a right to asylum in Europe, despite European law not providing a way to 

facilitate the arrival of third country nationals seeking asylum. Individuals require a visa 

to enter the Union. With this in mind, individuals who do not qualify for an ordinary 

                                                 
57 UNHCR Asylum levels and Trends Report 2008. 
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visa may have to cross the border illegally. However, European Union legislation 

prohibits the expulsion of an asylum seeker until a decision on the asylum application 

has been made. 

Furthermore, the CJEU has been reluctant to address the Art. 18 of the Charter so far. 

Among many other cases, we can mention the Qurbani58 case where an asylum-seeker 

illegally entered the EU to seek asylum. The CJEU ruled out that it did not have the 

jurisdiction to interpret article 31 of the 1951 Convention. In the Halaf case59, the 

sovereignty of a member state was recognized as prevailing over the art. 18. 

 It is indeed to the discretion of every MS to accept or decline the refugee claim, but it 

seems anomalous that art. 18 is not enforced strongly by the CJEU. 

 

The Article 19 of the EU Charter includes a right to non-refoulement –a prohibition to 

return a person to a situation where he or she has a well-founded fear of being 

persecuted or runs a serious risk of treatment contrary to Art. 2 (death penalty) or Art. 3 

(torture or other inhuman or degrading treatment or punishment):  

Art. 19(1). Collective expulsions are prohibited. 

Art. 19(2). No one may be removed, expelled or extradited to a State 

where there is a serious risk that he or she would be subjected to the 

death penalty, torture or other inhuman or degrading treatment or 

punishment. 

The principle of non-refoulement as stated in the art. 19 is supposed to uniform the 

interpretation of non-refoulement in European Union law, in treaties and in secondary 

legislation (Return Directive, Qualification Directive, etc.). According to the ruling of 

the ECtHR in the case Chahal v. UK60, the right to non-refoulement should be 

universally interpreted regardless of the legal context of EU law in which it appears. 61 

As the art. 19 of the EU Charter correspond to the Art. 3 of the ECHR, the CJEU has 

recognized this equivalence in its judgment in the case Aranyosi and Caldaruru.62  

 

The right to asylum and non-refoulement in the European Union is granted by both the 

EU Charter and the ECHR, in practice the CJEU and the ECtHR complete each other.  

                                                 
58 CJEU - C‑481/13, Mohammad Ferooz Qurbani 
59 CJEU Judgment in case C-528/11, Halaf, 30 May 2013 

60 Case Of Chahal V. The United Kingdom (Application no. 22414/93) 
61 Kees Wouters, International Legal Standards for the Protection from Refoulement, 

Intersentia, 2009, p. 307 – 314. 
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3.2.2 Asylum in the EU: Evolution 

The European Union’s asylum policy is determined by a supranational framework 

which aims to provide guarantees for asylum seekers and refugees reaching the EU.  

For the last several years, the European Union has been facing an unprecedented rise in 

the number of people seeking asylum in its territory.  

In 2015, there were 328% more first-time applicants for asylum in the European Union 

than in 201163. In 2016 and 2017, this tendency has slowed down: during the 2 first 

quarter of 2017, 314 000 first-time asylum application, in 2016 same period: 593 00064.  

This sudden rise in the number of asylum applications to the European Union led to the 

main institutions of the Union responsible for dealing with asylum and refugees to 

revolutionize the wat they deal with people seeking international protection.  

 

Figure 1: Evolution in the number of first-time applications in the European Union 

 

Source: Eurostat, 2017.  

 

According to the European Court of Human Rights, these refugees and asylum seekers 

fall within the European Convention on Human Rights scope, but it also obliges 

member states (here of both the CoE and of the EU) to grant refoulement protection 

                                                                                                                                               
62 Aranyosi and Caldaruru case, CJEU 2016 In Joined Cases C‑404/15 and C‑659/15 PPU  
63 2011: 309.040, 2015: 1.322.825 
64 Source : Eurostats, Asylum quarterly report, first and second quarter 2017, first and second 

quarter 2016. 



   

 

34 

  

against risks refugees and asylum seekers may face in their country of origin, and to 

defend their rights.  

 

The asylum system in the EU has been developed in a supranational way during the last 

twenty years. Three different treaties of the European Union have been consolidated 

into the common asylum policy of the modern Union. 

With the treaty of Maastricht in 1993, an intergovernmental cooperation within the 

Union for asylum matter became a priority. In 1999, the treaty of Amsterdam brought 

the harmonization of all the most important areas of refugee protection (conditions, 

procedures, criteria of eligibility, rights to be granted)65 and the transfer of asylum, 

migration and refuge matters into the European community law. In 2009, with the treaty 

of Lisbon the asylum policies of the Union have become a fully-fledged international 

framework. The status for third country nationals looking for international protection in 

Europe become uniformed, with  common systems of protection being created. 

 

Figure 2: Deepening of cooperation in the matter of asylum and refugees in the EU 

in respect of the treaties of the European Union. 

 

EU Treaties Changes in the EU member state cooperation in 

the matter of asylum and refugees. 

1993 – Treaty of Maastricht - Three new pillars of the EU: Economic 

cooperation, Common foreign and security policy, 

Cooperation in Justice and home affairs. 

- intergovernmental cooperation between the 

member states for asylum matter 

 

1999 – Treaty of Amsterdam - Defined the EU as an “area of freedom, security 

and justice” 

transfer of asylum polices into European community 

law  

- harmonization of the most important areas of 

refugee protection and asylum seeking (conditions, 

procedures, criteria of eligibility, rights to be 

granted) 

                                                 
65 Bank R. Forced Migration in Europe (2016), in The Oxford Handbook Of Refugee And 

Forced Migration. Oxford University Press. 
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2009 – Treaty of Lisbon - Make the EU Charter of Fundamental Rights 

legally binding 

-Asylum policy in the Union become a supranational 

matter. 

-a uniform status of asylum for third countries 

nationals, valid throughout the Union 

- a common system of temporary protection for 

displaced persons in the event of a massive inflow 

 

3.3 Legal instruments to Control Asylum in the EU 

 

Since the 1990’s, the flow of persons seeking asylum in the EU has been so significant 

that the MS decided to find common solutions to face this challenge. The EU law 

controls various aspects of asylum in the MS through legal instruments and secondary 

legislation, such as: 

-  the Dublin regulation (2003) which establish the criteria and mechanism for the 

determination of the responsibility of a MS in the examination of an asylum 

application by a third country national;  

- the Reception Condition Directive (2003) which obliged a state to provide basic 

support to asylum seekers waiting for the determination of their status 

- The Qualification Directive (2004) providing a legally binding criteria for the 

identification of the refugees  

- The asylum procedures directives (2005)66 which include provisions on first 

asylum country, safe third country and safe country of origin and setting clear 

rules for the applications.  

- The Return Directive67 (2008), setting out common standards and procedures in 

MS to return irregular third-country nationals 

 

I will now discuss the Dublin regulation and the harmonized Common European 

Asylum System. I will explore how it regulates and protects the rights and dignity of 

asylum-seekers and harmonizes the refugee status determination procedure and its 

criterion at the EU’s level.  

                                                 
66 UNHCR (2015), The Asylum Procedures Directives, Asylum in Europe. European Council 

On Refugees and Exiles.  
67 Common standards and procedures for returning illegal immigrants, European Union Law 

Website. Access: http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=LEGISSUM:jl0014 
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3.3.1 Dublin Regulation 

In 1986, an informal meeting of ministers met in London to examine “the measures 

to achieve a common policy to eliminate asylum abuse, in consultation with the Council 

of Europe and the UNHCR”68. Assisted by the Palma document (European Council of 

Madrid, 1989) about the harmonization of immigration policy within the European 

Union69, the work of the group led to the draft of a convention which become in 1990 

the Dublin Convention. This was a convention determining the responsibility of States 

in the examination of applications for asylum lodge in one of the member states of the 

European Union. The Dublin Convention came in affect in 1997.  

With the treaty of Maastricht (1993), the treaty of Amsterdam and the treaty of Lisbon 

the issue of asylum has become a supranational matter70. 

The Dublin system in a nutshell, examined which countries would be responsible to 

welcome asylum seekers. It is based on several criteria for establishing this 

responsibility, such as the applicant’s entry or residence in the EU, family 

considerations, the possession of a visa and the regularity or irregularity of the applicant 

when entering the European Union71 as stated in the Article 3(1) of the Dublin 

Regulation, “EU Member States examine any application for international protection 

lodged by a third-country national or a stateless person and that such an application be 

examined by one single Member State”. The time to process the application is also 

controlled as part of the procedure in order to respond to the claim of asylum as soon as 

possible. This is to ensure that the individual in need of international protection is not 

without an outcome for too long. Article 43 of the Asylum Procedures Directive permits 

the processing of asylum applications at the border. The same article stipulates that a 

decision must be taken within four weeks from the submission; otherwise the applicant 

must be granted access to the territory.  Within the time the application is processed, the 

asylum-seekers cannot be removed from the territory.  

 

The Dublin System also stipulates that a EU member state is allowed to return asylum 

seekers to their country of first entry in the European Union to process the claim of 

                                                 
68 Conclusions of the President of the European Council, London, 5-6 December 1986, Bulletin 

of the European Communities. No. 12/1986. P.7 
69 Martiniello, M. (2008). The new migratory Europe: Towards a proactive immigration 
policy?. Human Rights Review, pp.298-321. 
70 Cherubini, F. (2016). Asylum law in the European union. Routledge. 
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asylum. However, this can only occur if the country in question possesses an effective 

asylum processing system. 

The Dublin system has sometimes been seen as a way for northern EU member-states, 

often the desired destination of asylum seekers, to offload the burden to southern 

member states. This is due to Southern member states usually being the first place of 

arrival and thus the place of the asylum claim. However, deficiencies of the asylum 

system in first entry countries such as Greece has led domestic and European courts 

ruling against the return of some asylum seekers to their first country of entry in the 

European Union.  

An illustration of this can be found in the 2011ECtHR case named M.S.S. v Belgium 

and Greece72, where the Court stated that 

“The Court also found in relation to Belgium that there was a violation of 

Article 3 [prohibition of inhuman or degrading treatment or punishment] 

by sending the applicant back to Greece and exposing him to risks linked 

to the deficiencies in the asylum procedure in that State, also held against 

Belgium a violation of Article 3 for sending him to Greece and exposing 

him to detention and living conditions there that were in breach of that 

ECHR article” 

This illustrates how the systems of human rights and asylum / refugee protection may be 

different. Under the regional Dublin regulations, the person should have been returned 

but the law of human rights, here the ECHR, prevented it. They operate independently 

on each other. 

3.3.2 Common European Asylum System (CEAS) 

 

In 1999, the Tampere Conclusions announced that “The European Council reaffirms 

the importance the Union and Member States attach to absolute respect of the right to 

seek asylum. It has agreed to work towards establishing a Common European Asylum 

System, based on the full and inclusive application of the Geneva Convention, thus 

                                                                                                                                               
71 European Union (2014). A Common European Asylum System, Home Affairs, Luxembourg: 

Publications Office of the European Union. Available online at https://ec.europa.eu/home-

affairs/sites/homeaffairs/files/e-library/docs/ceas-fact-sheets/ceas_factsheet_en.pdf 
72ECtHR - M.S.S. v Belgium and Greece [GC], Application No. 30696/09  
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ensuring that nobody is sent back to persecution, i.e. maintaining the principle of non-

refoulement.”73 

Member-states showed a strong desire to maintain sovereignty but recognized in the 

meantime the need for harmonization. A few Member-States were not operating a fair 

and effective system for asylum support and asylum decision-making resulting in a 

patchwork of 28 different asylum system through the Union.  

The lack of consistency in the approach for the determination of the refugee status was a 

problem identified by the European Commission. Consequently, the Qualification 

Directive was made and transposed in EU Member-state’s national law. The directive 

announces in its preamble that the CEAS should include the rule or recognition of 

refugees and of refugee status; and states its main objective as “on the one hand, to 

ensure that member states apply common criteria for the identification of persons 

genuinely in need of international protection, and, on the other hand, to ensure that a 

minimum level of benefits is available for these persons in all member states”. 

The implementation of the Common European Asylum System (CEAS) has been 

completed in 2005.  It is composed by a set of EU laws here to ensure that every 

European Union member-state protects the rights of asylum seekers and refuges. The 

Common European Asylum System sets minimum standards and procedures for both 

the process and the decision of the asylum application and for the treatments of refugees 

and asylum seekers.  

 

3.4 Court Justice of the European Union (CJEU) 

The role of the CJEU is to make sure the European Union law is interpreted, applied 

and respected in the same way in every member-state and European institutions abide 

by EU law. Located in Luxembourg and established in 1952, it is formed by a judge 

from each Member-State and comprise three courts: the Court of Justice, the General 

Court and a specialized court  

The CJEU may be used by individuals, companies or organizations under certain 

circumstances to take actions against some EU institutions when they might have 

infringed their rights. 

 

                                                 
73 Europarl.europa.eu. (2017). European Council, Tampere European Council 15-16.10.1999: 

Conclusions of the Presidency. 
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The main actions of the CJEU are: 

- To interpret the law or ‘preliminary ruling’. Court of member states might 

interpret the EU law differently. In case of a doubt about the interpretation or the 

validity of a law, the member state can ask the court for clarification. Or to 

determine if a national law is compatible with the EU law 

- To enforce the law or ‘infringement procedures’ when a national government fail 

to comply with the EU law. This action can be started by any member state or by 

the European Commission. The country, is guilty of charge, might have a fine. 

Usually, the infringement procedures are initiated when a MS does not follow a 

directive or when national law or administrative practice conflicts with the laws of 

the European Union74.  

As an example, the last infringement procedures about asylum are directed toward 

Czech Republic, Hungary and Poland75 as they failed to implement correctly 

Council Decisions and for their non-compliance with their legal obligations on 

relocation. 

 

The ECHR and the CJEU inspire each other as the court of justice looks to the 

ECHR when determining the scope of human rights protection under the laws of the 

European Union. However, both are independent and separate bodies.  

 

                                                 
74 UN High Commissioner for Refugees (2015), UNHCR Manual on the Case Law of the 
European Regional Courts, June 2015. 
75 Infringement number 2017/2092, 2017/2093 and 2017/2094.  
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CHAPTER 4.  

DETAILED EXAMPLES OF VIOLATIONS OF THE ECHR 

AND THE EU CHARTER OF FUNDAMENTAL RIGHTS BY 

EUROPEAN UNION’S MEMBER STATES 

 

The European Court of Justice (ECtHR) and the Court of the European Union 

(CJEU), implementing respectively the European convention on Human Rights and the 

EU Charter of Fundamental freedom have both play an important role in the 

development of European asylum and refugee law.  

Under EU law, asylum seekers are defined as applicants for international protection. 

Their situation is regulated by the EU asylum acquis (a group of texts including the 

Dublin regulation, the Eurodac regulation, the Reception Conditions Directive, the 

Asylum Procedures Directive, the Qualification Directive). Through the last chapter, I 

have shown the pluralities and complexities of the right to asylum and the status of the 

refugee in the European Union. This fourth chapter is aimed at comparing the European 

law and its application by the member-states through the examination of judicial 

decision-making in order to see how countries dis/respect the European refugee laws 

and what (or if there) are sanctions taken about it.  

4.1 Relocation: a breach in their legal obligations from a few EU’s 

Member States 

 

In June 2017, the European commission (EC) launched a legal case against Poland, 

Hungary and Czech Republic as they did not cooperate with the relocation agreement. 

In this subpart, we will present the relocation agreement, explain the challenges it 

provides for EU’s member states and why the EC had to launch a legal case against the 

reluctant countries. 

 

In 2015, the European Commission presented an emergency relocation scheme to deal 

with the unprecedented asylum seekers influx on the southern borders of the union. This 
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emergency mechanism aimed at relocating 160 000 people seeking international 

protection in Italy, Hungary and Greece. 76  

This mechanism was use under the Article 78 (3) of the treaty of Lisbon or TFEU.  

Article 78 TFEU77 

1.The Union shall develop a common policy on asylum, subsidiary 

protection and temporary protection with a view to offering appropriate 

status to any third-country national requiring international protection 

and ensuring compliance with the principle of non-refoulement. This 

policy must be in accordance with the Geneva Convention of 28 July 

1951 and the Protocol of 31 January 1967 relating to the status of 

refugees, and other relevant treaties. 

2. For the purposes of paragraph 1, the European Parliament and the 

Council, acting in accordance with the ordinary legislative procedure, 

shall adopt measures for a common European asylum system 

comprising: 

(a) a uniform status of asylum for nationals of third countries, valid 

throughout the Union; 

(b) a uniform status of subsidiary protection for nationals of third 

countries who, without obtaining European asylum, are in need of 

international protection; 

(c) a common system of temporary protection for displaced persons in 

the event of a massive inflow; 

(d) common procedures for the granting and withdrawing of uniform 

asylum or subsidiary protection status; 

(e) criteria and mechanisms for determining which Member State is 

responsible for considering an application for asylum or subsidiary 

protection; 

(f) standards concerning the conditions for the reception of applicants 

for asylum or subsidiary protection; 

(g) partnership and cooperation with third countries for the purpose of 

managing inflows of people applying for asylum or subsidiary or 

temporary protection. 

3. In the event of one or more Member States being confronted with 

an emergency situation characterised by a sudden inflow of nationals 

of third countries, the Council, on a proposal from the Commission, 

may adopt provisional measures for the benefit of the Member State(s) 

concerned. It shall act after consulting the European Parliament. 

 

                                                 
76 Council Decision (EU) 2015/1523 of 14 September 2015 establishing provisional measures in 

the area of international protection for the benefit of Italy and of Greece. 

Report From The Commission To The European Parliament, The European Council And The 

Council  Fifteenth report on relocation and resettlement; 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32015D1523
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32015D1523


   

 

42 

  

The emergency mechanism was supposed to end in September 2017 but has been 

extended as only two countries have so far relocated their full allocation. 

 

The relocation scheme is made to redistribute the persons in need of international 

protection from Italy and Greece to other member states, to equally share the burdens 

between the member states of the European Union.  

The number of asylum seekers each country has to welcome and relocate is based on 

several criteria. 

 The size of the population (40%). It reflects the capacity of the country to 

integrate the upcoming refugees 

 The total GDP of the country (40%). It reflects the wealth of the country and 

indicate the capacity of the economy to take care of the refugees 

 To reflect the efforts made by the country, the average number of spontaneous 

asylum applications and the number of resettled refugees per 1 million 

inhabitants over the period 2010-2014 (10%) will also be taken into 

consideration. 

 The unemployment rate (10%) as it is also an indicator revealing the capacity of 

integration for the future refugees of the country.  

 

When resettlement is granted, and to avoid any risk of spontaneous secondary 

movement of resettled persons, the resettled person must remain in the state which 

granted asylum for at least 5 years. During this period it is not possible to acquire legal 

status in another MS or to gain access to social rights.  

 

Figure 3 Relocation in EU countries 

MEMBER STATES   Relocation   

  
Places committed 

by each country 

Already relocated 

(10.2017) 

% of asylum 

seekers already 

relocated  

Hungary 1,294 0 0% 

Poland  6,182 0 0% 

Czech Republic 2,691 12 0.5% 

Austria 1,953 15 1% 

Slovakia 902 16 2% 

                                                                                                                                               
77European Union, Treaty of Lisbon Amending the Treaty on European Union and the Treaty 

Establishing the European Community, 13 December 2007, 2007/C 306/01 
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Bulgaria 1,302 50 4% 

Croatia 968 78 8% 

Spain 9,323 1,286 14% 

Romania 4,180 728 17% 

France 19,714 4,468 23% 

Belgium 3,813 1,027 27% 

Germany 27,536 8,722 32% 

Slovenia 567 217 38% 

Netherlands 5,947 2,487 42% 

Estonia 329 141 43% 

Cyprus 320 143 45% 

Portugal 2,951 1,532 52% 

Latvia 481 321 67% 

Sweden 3,777 2,561 68% 

Lithuania 971 682 70% 

Luxembourg 557 430 77% 

Finland 2,078 1,979 95% 

Ireland 600 600 100% 

Malta 131 131 100% 

Total 98567 27,626 28% 

Source: Eurostat. 

 

Two years after the launch of the emergency mechanism for the relocation of asylum 

seekers, Hungary and Poland remain the only EU states that have not relocated a single 

asylum seeker. Austria, Bulgaria, Czech Republic and Slovakia have relocated less than 

5% of asylum seekers in their country. In contrast, some other member states (Malta, 

Ireland) have already completely fulfilled their obligations.  

The European Commission often condemns this behaviour as it is a breach of their legal 

obligations and a lack of commitment to a fair share of responsibilities78. 

 

Denmark, one of the MS which receives the most asylum applications (number 2016) 

declined to be part of the relocation scheme, arguing that they already had enough 

applications to deal with. 

4.2 Non-Refoulement  

 

The majority of the cases about non-refoulement are claimed with the Article 3 

(prohibition of torture and degrading treatments) of the ECHR but this is not exclusive: 

                                                 
78 European Commission, press release, 16.05.2017 
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Article 1 (on death penalty), Article 2 (right to life), Article 3 (against human 

trafficking) Article 4 (prohibition of slavery) and Article 5 (on detention) can also be 

invoked; but also with the Article 19 of the EU Charter. 

As already explained in Chapter 3 section 3.2.1 of this thesis, the right of non-

refoulement according to the ECHR and the EU Charter has been recognized as a right 

which should be universally interpreted regardless of the legal context of EU law in 

which it appears by the ECtHR and the CJEU.  

A few cases of refoulement has been in the spotlight lately as some EU’s MS do not 

respect their legal obligations. 

4.2.1 Refugees at Sea: illegal refoulement 

Violations of the law: ECHR Art 3, CJEU Art 19. 

 

The last years, Europe has face an unprecedented wave of migrations and thousands of 

people are seeking international protection by crossing the Mediterranean Sea to reach 

the southern countries of Europe (Spain, Italy, Greece and Malta). However, this 

journey is perilous and many lose their life. Amnesty International qualified 2017 as the 

“deadliest year for refugees crossing the Mediterranean” and indicated that the mortality 

rate tripled since 201579. 

The activities on the Mediterranean and on high seas more generally are regulated by 

the UN Convention on the Law of the Sea (UNCLOS)80 as well as by the Safety of Life 

at Sea (SOLAS)81 and Search and Rescue (SAR)82 Conventions. The SAR convention 

increase the cooperation between states during rescue operations at sea and to ensure a 

fast response after a maritime incident. Those three conventions contain a duty of 

assistance and rescue for distress persons at sea83 as stated in the art. 98 (1) of the 

UNCLOS, every state shall “render assistance to any person found at sea in danger of 

                                                 
79 Amnesty International (2017), Europe: A Perfect Storm: The Failure of European Policies In 

The Central Mediterranean. 
80 UN General Assembly, Convention on the Law of the Sea, 10 December 1982, available at: 

http://www.refworld.org/docid/3dd8fd1b4.html 
81 International Maritime Organization (IMO), International Convention for the Safety of Life 

At Sea, 1 November 1974, 1184 UNTS 3, available at: 

http://www.refworld.org/docid/46920bf32.html  
82 International Maritime Organization (IMO), International Convention on Maritime Search 

and Rescue, 27 April 1979, 1403 UNTS, available at: 

http://www.refworld.org/docid/469224c82.html 
83O’Brien, K, (2011) Refugees on the High Seas: International Refugee Law Solutions to a Law 

of the Sea Problem, Goettingen Journal of International Law 2. Pp. 715-732.  
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being lost” and “proceed with all possible speed to the rescue of persons in distress, if 

informed of their need of assistance”. The assistance must be given “regardless of the 

circumstances in which that person is found” meaning that both asylum seekers and 

economic migrants have the right to be rescued and protected. A potential solution 

might be to review international law of Sea to better reflect the contemporary reality of 

distresses persons at sea.  

The conventions do not only state a duty to rescue, it also formulates a duty to bring 

them to a place of safety.  Under the SAR Convention, there is no specific definition of 

a ‘place of safety’ and the term is understood as the next port of call. The executive 

committee of the UNHCR however considered that it should be the nearest port 

geographically84. According to the art. 11 of the 1951 Convention, the disembarkation 

from the assisting ship and delivery to a place of safety must be done as quickly as 

reasonably practicable85 

There were allegations of more violations: such as not bringing the people to safe refuge 

as well as bringing them to a safe refuge but not the closest port, rather the port of 

choice. Another complex issue is that the more NGOs operate around Libyan coast, the 

more the human smugglers send the people on rafts to the high seas, thus creating a 

higher danger to their lives. 

 

In the case Hirsi Jamaa and Others v. Italy (ECtHR, 2012) 86, a group of 200 individuals 

crossing from Libya to Italy were intercepted by the Italian Revenue Police then 

transferred onto Italian military ships and returned to Tripoli without being informed of 

their destination and with no record taken of their names and nationalities. 

The situation in Libya being well known, the ECtHR noted that the return of those 

irregular migrants and without any given protection. would expose them to treatments in 

breach of the European Convention on Human Rights. The Court affirmed that “the 

Italian authorities should have had particular regard to the lack of any asylum procedure 

and the impossibility of making the Libyan authorities recognise the refugee status 

granted by UNHCR”. The Court then continue saying that Italy did not fulfil its 

                                                                                                                                               
 
84 UNHCR, Conclusions Adopted by the Executive Committee on the International Protection 

of Refugees, 1975-2009, No. 23 (XXXII), 31.  

85 R. Bank, Article 11, in A. Zimmermann (ed.), The 1951 Convention Relating to the Status of 

Refugees and its 1967 Protocol: A Commentary, para. 37. 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international obligation to protection refugees and asylum seekers and failed to comply 

with the Article 3 of the ECHR which stipulated that: 

No one shall be subjected to torture or to inhuman or degrading treatment 

or punishment. 

It also exposed the applicants to the risk of refoulement.  

 

In 2016 was created the European Border and Coast Guard Agency, named 

FRONTEX87. The agency was a response to the growing number reaching the European 

Union through the Mediterranean Sea.   

 

4.2.2 Detention and Deportation of Asylum Seekers 

Violation of the law: ECHR Art3, 1951 Convention Art. 31, EU Charter Art. 5(1)(F). 

EU law forbids the removal of an asylum seeker until a decision on the asylum 

application has been taken, however it does not forbid the detention of asylum seekers 

during processing. The article 5.1.f of the EU Charter permits the: 

the lawful arrest or detention of a person to prevent her/his effecting an 

unauthorised entry into the country or of a person against whom action is 

being taken with a view to deportation or extradition. 

The Art. 5 of the ECHR is often used by MS under the ECHR jurisdiction to deal with 

asylum-seekers crossing their border illegally.  

In the case Ilias and Ahmed v. Hungary, for example, two asylum seekers have been 

detained at the border for 23 days before being removed from Hungary to Serbia. The 

ECtHR found multiple violations of their rights, including the Art. 5.1 as the 

confinement in the Röszke border-zone has deprived the two asylum seekers “of their 

liberty without any formal, reasoned decision and without appropriate judicial review”88 

The Return Directive89, which set out common standards and procedures in EU’s MS to 

                                                                                                                                               
86 ECtHR, Hirsi Jamaa and Others v. Italy [GC], No. 27765/09, 23 February 2012. 
87 Frontex (2016) A year in review, First 12 months of the European Border and Coast Guard 

Agency. 
88 Ilias and Ahmed v. Hungary (application no. 47287/15)  
89 Directive 2008/115/EC of 16 December 2008 on common standards and procedures in 

member states for returning illegally staying third-country nationals (The Return Directive) 



   

 

47 

  

return irregular third-country nationals, fix the detention period at 18 months (6 months 

extendable to 12 if the individual does not cooperate with the authorities).  

In front of the CJEU, the case Saïd Shamilovich Kadzoev v. Direktsia “Migratsia” pri 

Ministerstvo na vatreshnite raboti90 has been examined. The case is about a Chechen 

asylum seeker detained by Bulgarian authorities who was supposed to be deported after 

a six month detention time while the asylum-application was still pending. The court 

stated that individuals must be released when the maximum time of detention has been 

reached.   

Finally, in the case Amuur v. France91, the court recalled the importance of the 

distinction between asylum-seekers and economic migrants, arguing that fleeing fear 

and persecution, asylum-seekers must enjoy a wide range of safeguards going beyond 

those applicable to irregular migrants in case of detention. 

 

The European Union Law contains many conventions, treaties, directives and articles 

protecting the rights and safety of asylum-seekers and refugees. Most of the member 

states of the Union tend to act accordingly, however some violations are reported and 

judge by the ECtHR and the CJEU.  

 

 

                                                 
90 Saïd Shamilovich Kadzoev v. Direktsia ‘Migratsia’ pri Ministerstvo na vatreshnite raboti, 

Case C-357/09, 30 November 2009. 

 
91 Amuur v. France, application no. 19776/92, judgment of 25 June 1996. 
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CHAPTER 5.  

POSSIBLE AND DURABLES SOLUTIONS TO 

HANDLE REFUGEES AND ASYLUM-SEEKERS IN 

EUROPE 

 

When conflicts, natural disasters or repressions strike in a country, the displaced 

people are expected to be helped by neighbouring governments or by the international 

community, according to humanitarian international laws.  

The refugees, asylum-seekers and other IDP’s are thus dependant on states and NGOs. 

This reliance on international support often deprives those people from their autonomy 

and long-term humanitarian strategies can be costly.  

In the European Union, while waiting for an answer on their future status, asylum-

seekers are not able to work and often struggle to keep their accommodation. According 

to the Asylum Procedure Directive, the maximal length to process an asylum-claim in 

the EU should be six months, and with several possible extensions it should not exceed 

21 months. The Asylum Information Database for Europe, in its 2016 report shows that 

in Spain or Cyprus, for example, it takes on average 2 years to deal with an asylum-

claim92. 

The problem is that asylum-seekers are not allowed to work or study, until they are 

granted the status of refugee. Once granted this status, they still suffer from 

discrimination and often occupy low income jobs.  

Refugees are often seen as a burden by member state governments, instead of being 

seen as opportunities and benefits for the host-communities. For K. Kleinschmidt, a 

humanitarian aid expert, “The whole aid conversation is about victims, which is why so 

many Europeans think these people are a burden, and not in fact an opportunity for 

change or development” 93. 

                                                 
92 AIDA (2016) Country Report Spain, April 2016.  

93 Easton-Calabria, E. (2015) From Bottom-Up to Top-Down : the ‘pre-history’ of refugee 

livelihoods assistance from 1919 to 1979, Journal of Refugee Studies.  
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The UNHCR, among others, has played a growing role in the care and maintenance of 

refugees and tries to change the way refugees and asylum-seekers are treated, through 

research and innovation. For example, in 2012, the UNHCR created UNHCR Innovation 

to develop and pilot “prototype and iterate alternative responses to refugee protection”. 

 

In this last chapter, we will present several approaches and initiatives which empower 

the refugees and profit their host-communities.  

 

5.1  Development-based Approaches 

In the 1920’s, after the collapse of the Ottoman Empire, Greece had to welcome 1.2 

million refugees when the host population was only 5.5 million at this time. The country 

borrowed money from the League of Nations to manage the mass influx but did not 

construct camps to host the refugees. Instead, they established new settlements in small 

towns and in underdeveloped areas, and identified ways to make the refugees self-

sufficient but contribute to the community and the economy of the country at the same 

time. Vocational and micro-finance training, skill-matching projects were often offered 

to support the refugees. The result was a remarkably positive one for the refugees, the 

local communities, and the Greek national-development strategy94. Those people did not 

suffer of any language barrier or any cultural differences as they were from a greek 

heritage. However, this example shows that local integration and empowerment of 

refugees can bring more benefits to the host-community rather than just supporting 

refugees and treating them as not self-sufficient people. 

Public-private partnerships are also often used, as these combine the practices of 

humanitarian organizations with those of private actors driven by profit, to pilot new 

alternative solutions95. UNHCR Innovation involves practices of the organization and 

outsides private actors to pilot new alternative solutions, it invests in innovative projects 

–often directly driven by refugees and linked with new technologies or new ways to 

perceived their work.  

 

                                                 
94 Betts, A., Collier, P (2017) Refuge: transforming a broken refugee system, Allen Lane, 

Penguin Books  

95 Ramalingam, B et al. (2009) Innovations In International Humanitarian Action, in 

Ramalingam, B et al. 8th Review of Humanitarian Action. UK: ALNAP  
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Another way a development-based approach could be applicable to the refugee problem 

is a greater intervention and sponsorship of refugee camps in neighbouring counties in 

conflict. Most of Syrian refugees, for example, do not come to Europe but stay in 

neighbouring countries: most of them escaped the war, and are now living in camps in 

Jordan or Lebanon. If Europe feels that its duty is to help the ones fleeing war and 

atrocities, it could be more efficient by re-designing the refugee camps in the 

neighbouring countries, rather than letting a few risking their lives on their way to 

Europe, through the sea especially.  

One of the most effective solution could be to be financially more involved in refugee 

camps abroad.  

The most viable solution would be to help migration and refugee’s camps closer to the 

border of the countries of origin. It is more effectives in many ways: it would save the 

migrants and asylum-seekers the dangerous trip through Mediterranean sea, every euro 

spent in a camp in Jordan (for example) would achieved more than a euro spent in 

Europe where it is more expensive. If this was combined with invitations to countries 

based on skills, the integration in European countries is much more likely and less likely 

to create new style “ghettos”.  

 

The refugee camps are moreover designed as a short-term solution, but their inhabitants 

can spend a long time there. Children are born there, then grow up in the middle of an 

ephemeral city. The solution could be to design those camps to be actual cities where 

people are involved politically, can take care of their community, work, have access to 

education and can run businesses.  

 

5.2  Empowerment  

Refugees are not economic migrants. Even when they are looking for a safe place to 

seek asylum, they tend to choose a country either close to their home country, or with a 

strong diaspora in which they can easily be integrated, maintain cultural connections 

and network and find a job. However, if the diaspora is not integrated in the local 

society, it may also keep the new refugees from integration in the host society.  

We need to enhance the autonomy and the dignity of these refugees; so they are 

equipped to be independent and contribute to the society. They then have more chance 

of contributing to their own society once they go back home. Empowered people are 

better able to engage in political mobilization and challenge authoritarian power once 
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back home. They are also more likely to contribute to peace and development when 

their return with skills96.  

Empowered and skilled refugees are also more likely to be integrated on the long term 

in their host society, if/when they do not go home. Self-reliance is the pathway to long-

term integration.  

Moreover, once a conflict has been settled or waned, refugees become ‘returnees’ if 

they decide to return to their country. For example, since 2002, more than 5 million 

Afghan refugees returned to Afghanistan, and since conflicts in Aleppo have decreased, 

half a million Syrian refugees returned to Syria97. 

 

A trend has emerged during the last decade in refugee camps in Africa and in the 

Middle-East: professional training. Here are some example of big western companies 

training and hiring refugees.   

The US-based social company named Samasource trains refugees in camps in Africa, 

Asia and the Caribbean with basic computer skills so as to enable them to do digitally 

based work for big companies in the Silicon Valley98. The remuneration of the refugees 

for their work contributes to local business and development. This business model, 

named virtual-work (the projects are broken down into small tasks and outsourced) 

connect refugees with market-based opportunities. In the same category, the company 

ReBootKamp offers IT training for Syrian aiming of turning them into high quality 

software engineers.  

In 2016, the Swedish company Ikea opened a production centre in Amman, a Jordanian 

refugee camp, aiming at providing employment for 200,000 refugees and disadvantages 

people of the area99. Instead of a promotional activity or donation, this approach offers a 

long-term, sustainable model of support.  

In Uganda, refugees are free to work, travel and mix with surrounding communities. 

The families are also given a piece of land to build a house and farm. In Kampala the 

capital, 21% of refugees run a business that employ at least one person, and among 

                                                 
96 Betts, A., Bloom, L., Omata, N. (2012). Humanitarian innovation and refugee protection. 

Refugee Studies Center, Humanitarian Innovation Project, Oxford Department of International 

Development. University of Oxford.   
97 UNHCR. (2017). Returnees and Refugees. [online] UNHCR. Available at: 

http://www.unhcr.org/returnees.html 

 
98 Hegarty, S., (2011). How Silicon Valley outsources work to African refugees, Bbc.com 
99 England R. (2017) How Ikea helped to change attitudes on helping refugees. 

Independent.co.uk 
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those they employ, 40% are citizens of the host country100. The presence of refugees 

benefit local economy and provides an economic boot instead of a burden. A study 

conducted by the University of California Davis with the United Nation World Food 

Program in 2016 about several refugee camps in Rwanda showed that “when refugees in 

these camps are given the opportunity to interact with the economy around them, they 

can create positive income spillovers for the host-country households and businesses”101 

 

Of course, the situations in refugee camp are different than the situation in Europe 

should be thought as a long-time process which can benefit both the communities and 

the forced migrants instead of only replying to emergency solutions.  

 

 

                                                 
100 Omata, N. (2012). Refugee livelihoods and the private sector: Ugandan case study. Refugee 

Studies Centre, , November 2012, Working Paper Series No. 86 
101 Edward, T., Filipski, M., Alloush, M., Gupta, A., Rojas, I, and Gonzalez, E. (2016). 

Economic Impact of Refugees. PNAS—Proceedings of the National Academy of Sciences, vol. 

113 no. 27, 7449–7453  
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Conclusion 

  

The European Union has been facing a security and identity challenge with the 

Refugee Crisis which struck Europe in recent years. This challenged the legal protection 

granted by the EU as several countries decided not to follow the law of the Union as 

well as international law about refugees and asylum-seekers. In this thesis, I have 

provided an overview of the European and International legal regulation about refugees 

and asylum-seekers, and showed how the Council of Europe and the European Union 

legal protection are different yet interconnected.  

 

The first part of the thesis showed the differences between asylum, asylum-seekers and 

the refugee status: the refugee status is granted to an asylum-seeker once his/her asylum 

claim has been approved and is granted rights accordingly. The second chapter defined 

the regulation at the international and regional level. International law defines the main 

guideline for the refugee status but states do decide on their policy of asylum. The 

chapter showed different regional examples of how the international law has been 

changed to fit the regional realities. The 1951 Convention Related to The Refugee 

Status is a comprehensive yet criticized convention granted rights and protection to 

refugees but also setting the rules for the status to be recognized. Individuals are not 

recognized as refugees if they do not fit the established categories in the convention:  

being persecuted for reasons of race, religion, nationality, membership of a particular 

social group or political opinion. The third chapter focuses on the European legal 

regulation and more particularly around the countries members of the Council of Europe 

and the European Union. I showed the complexity of Union Law in matter of asylum 

and how the different tribunals protection human rights in Europe were fighting against 

those violations. The Common European Asylum System is setting for the member 
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states of the European Union standardized procedures and refugees treatments and 

rights. This includes international principles of refugee and asylum-seeker protection, 

being the non-refoulement and right to asylum. Through examples, I showed that the 

system was not perfect nor entirely respected yet. Continuing my argumentation, the 

fourth chapter showed complex and detailed examples of non-respect of European 

regulations and politics in matter of asylum: from the non-respect of the relocation 

quota to the illegal detention of asylum-seekers or the refoulement at sea. Finally, our 

last chapter explained that different visions of dealing with refugees were possible. 

Refugees do not have to be a burden, it can be a strength but only if dealt accordingly. A 

development based-approach, or an empowerment of refugees could have beneficial 

impact on host communities on short and long-term.  

 

This thesis presented the main violations of European Law by European member states, 

the interconnections between international and regional law, the importance of the 

regional courts to defend the rights of both member states and individuals but also for 

creating new norms.  

Refugees and asylum-seekers are one of the biggest challenge the European Union has 

face to date. More than a political crisis, Europe and the European Union might have to 

deal with an identity crisis if the million refugee already in Europe do not successfully 

integrate themselves into society or be accepted in their host-communities.  
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Appendices 

Appendix 1:  International and regional convention/protocol/charter related to 

refugees and asylum 

 

- International  

1948 Universal Declaration of Human Rights (art. 14) 

1949 Geneva Convention relative to the protection of Civilian Persons in Time of War 

(arts. 44,70) 

1951 Convention relating to the Status of Refugees 

1966 International Covenant on Civil and political rights (arts. 2,12,13) 

1967 Optional Protocol relating to the Status of Refugees 

1967 United Nation Declaration on Territorial Asylum  

1989 Convention on the Rights of the Child (art. 22) 

1985 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment (art. 3) 

1994 Declaration on the Elimination of Violence against Women 

 

- North and South America 

1948 American Declaration on the Rights and Duties of Man (art. 27) 

1978 American Convention on Human Rights (art. 22) 

1984 Cartagena Declaration on Refugees, Colloquium on the International Protection of 

Refugees in Central America, Mexico and Panama (Cartagena Declaration) 

1994 Inter-American Convention on the Prevention, Punishment and Eradication of 

Violence Against Women, Convention of Belem do Para (art. 9) 

 

- Africa  

1990 African [Banjul] Charter on Human and Peoples’ Rights (art. 12) 

1990 African Charter on the Rights and Welfare of the Child (art. 13) 

1969 OAU Convention Governing the Specific Aspects of the Refugee Problem in 

Africa 

2004 Arab Charter on Human Rights (art. 28) 

1990 Cairo Declaration on Human Rights in Islam (art. 12) 

1996 African Union Convention for the Protection and Assistance of Internally 

Displaced Persons in Africa (or Kampala Convention) 

 

- Asia  

1966 Bangkok Principles on the Status and Treatment of Refugees 

- Europe  

1977 Council of Europe Declaration on Territorial Asylum  

1949 The Convention for the Protection of Human Rights and Fundamental Freedom 

(or European Convention on Human Rights) (arts. 3, 4, 5, 6, 8, 9, 10, 13, 14, 16) 

Dublin Convention 

Treaty of Maastricht, Amsterdam, Lisbon. 

2004 Council Regulation EC No 343/2003 of 18 February 2003  

2005 Council Directive 2004/83/EC of 29 April 2004  

2006 EU charter of fundamental rights  
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Appendix 2: EU countries receiving the most asylum applications in 2016 

 

 

 
Source: Eurostat, 2017. 
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Appendix 3: Relocation Table 

 

MEMBER 

STATES 
 Relocation   

 Places 

committed by 

each country 

Already relocated 

(10.2017) 
Remaining Places 

from commitment 
% of asylum seekers 

already relocated  

Austria 1,953 15 1,938 0.77 
Belgium 3,813 1,027 2,786 26.93 
Bulgaria 1,302 50 1,252 3.84 
Croatia 968 78 890 8.06 
Cyprus 320 143 177 44.69 
Czech Republic 2,691 12 2,679 0.45 
Estonia 329 141 188 42.86 
Finland 2,078 1,979 99 95.24 
France 19,714 4,468 15,246 22.66 
Germany 27,536 8,722 18,814 31.67 
Hungary 1,294 0 1,294 0.00 
Ireland 600 600 0 100.00 
Latvia 481 321 160 66.74 
Lithuania 971 682 289 70.24 
Luxembourg 557 430 127 77.20 
Malta 131 131 0 100.00 
Netherlands 5,947 2,487 3,460 41.82 
Poland  6,182 0 6,182 0.00 
Portugal 2,951 1,532 1,419 51.91 
Romania 4,180 728 3,452 17.42 
Slovakia 902 16 886 1.77 
Slovenia 567 217 350 38.27 
Spain 9,323 1,286 8,037 13.79 
Sweden 3,777 2,561 1,216 67.81 
Total 98567 27626 70941 28.03 

Source: Eurostat, 2017.  
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Appendix 4: Table of The First-time applications in the European Union and 

Partner Countries 
Source: Eurostat, 2017.  

       
Countries Years 

2008 2009 2010 2011 2012 2013 2014 2015 2016 

EU (28 countries) 225150 263835 259400 309040 335290 43109

0 
62696

0 
132282

5 
1260910 

Germany 26845 32910 48475 53235 77485 12670

5 
20264

5 
476510 745155 

Italy 30140 17640 10000 40315 17335 26620 64625 83540 122960 

France 41840 47620 52725 57330 61440 66265 64310 76165 84270 

Greece 19885 15925 10275 9310 9575 8225 9430 13205 51110 
Austria 12715 15780 11045 14420 17415 17500 28035 88160 42255 

United Kingdom  31665 24335 26915 28800 30585 32785 40160 39735 

Hungary 3175 4665 2095 1690 2155 18895 42775 177135 29430 

Sweden 24785 24175 31850 29650 43855 54270 81180 162450 28790 

Switzerland 16520 15900 15425 23615 28400 21305 23555 39445 27140 

Netherlands 15250 16135 15100 14590 13095 13060 24495 44970 20945 

Bulgaria 745 855 1025 890 1385 7145 11080 20365 19420 

Belgium 15165 21615 26080 31910 28075 21030 22710 44660 18280 

Spain 4515 3005 2740 3420 2565 4485 5615 14780 15755 
Poland 8515 10590 6540 6885 10750 15240 8020 12190 12305 

Denmark 2350 3720 5065 3945 6045 7170 14680 20935 6180 

Finland 3670 4910 3085 2915 3095 3210 3620 32345 5605 
Norway 14395 17125 10015 8990 9675 11930 11415 31110 3485 

Cyprus 3920 3200 2875 1770 1635 1255 1745 2265 2940 
Ireland 3855 2680 1935 1290 955 945 1450 3275 2245 
Croatia      1075 450 210 2225 

Luxembourg 455 480 780 2150 2050 1070 1150 2505 2160 
Malta 2605 2385 175 1890 2080 2245 1350 1845 1930 
Romania 1175 960 885 1720 2510 1495 1545 1260 1880 
Czech Republic 1645 1235 775 750 740 695 1145 1515 1475 

Portugal 160 140 155 275 295 500 440 895 1460 
Slovenia 255 190 240 355 295 270 385 275 1310 
Iceland 70 35 40 75 115 125 170 345 1125 
Lithuania 520 450 495 525 645 400 440 315 430 
Latvia 55 60 65 340 205 195 375 330 350 
Estonia 15 40 35 65 75 95 155 230 175 
Slovakia 895 805 540 490 730 440 330 330 145 
Liechtenstein 20 280 105 75 70 55 65 150 80 
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