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The year is 2060. It has been a long time since the ICSID appellate body, founded in 2025 

with fanfares after some acidic criticism of the ISDS had become utterly unbearable, ceased to 

exist. Annoyingly, notwithstanding several substantial amendments of the arbitration rules of 

practically all important arbitration institutions, including ICSID or UNCITRAL, an unusual 

decrease in application of the amended arbitration rules by international investment tribunals 

finally led to the considerable reduction of arbitrated cases in international investment arbitration.  

 

In addition, it was widely suggested in international legal writings - and subsequently gulped 

down by the whole international legal community - that the ICSID appellate body was strongly tied 

with its umbilical cord to the World Bank anyway. Obviously, the much criticised ISDS 

mechanism was sent to a solitary confinement, as all international investment disputes are 

nowadays solved by the fully fledged world investment and trade court, finally established 

according to the original proposal of the European Commission, which had to be slightly modified 

/just paying the lip service to several ideas and concepts of the DSM put forward by the ICC and 

the ICSID/ before being successfully founded in 2045 with great expectations.  

 

Besides, although the idea of adopting a global comprehensive treaty of foreign investment 

treaty still has not substantiated itself in any acceptable form under the auspices of the UN, the 

World Bank or WTO, most of investment contracts have become thoroughly revised according to 

the UN Guiding Principles on Business and Human Rights. In addition, reflecting on fruitful 

innovative ideas of the most respected international academics, the governments were enabled to 

sue companies in order to become reasonably propped up with a possibility to seek redress against 

MNEs. 

 

At the end, disequilibrium with inequality of arms, that existed under the ISDS mechanism, 

in which only foreign investors used to be permitted to sue states for various infringements of 

BITs, or RTAs came to abrupt end. Equally, importance of BITs and RTAs almost diminished, 

going hand in hand with the sharp increase of significance of national investment laws and a long 

awaited /and predicted/ revival of the Calvo doctrine.  

 

The whole process of responsible meeting of the challenges in current international 

investment law was successfully finished with enabling civil society organizations and individuals 

to sue foreign investors. On the other hand, it seems rather unfortunate that the level of foreign 

investment, streaming into developing countries - and above all Latin American countries - if not at 

all dwindled, then at least fell down by many dozen percent. No one has explained yet what might 
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be the cause of such a disappointing outcome, when considering a high altitude of tremendous 

success of the world investment and trade court.         

 

For those, who might be intrigued, a famous Ruggie museum at the World Economic Forum 

in Davos has recently opened a new exhibition of ancient international investment agreements, 

investment contracts, a relevant diplomatic exchange etc. When visiting the museum, every visitor 

simply cannot overlook especially one document, displayed in a glass vitrine near the main 

entrance as an obscure relic from the Golden Age of the Queen Elizabeth. The letters are barely 

visible, the print being faded seemingly for ages now, but a sensitive observer will certainly notice 

a small “Zettel”, as German visitors like to say, placed unobtrusively on the left side of the bottom 

of vitrine. There is only one word printed on the tag, composed of three block letters and the 

definite article - it is “the BIT.”          

 

Naturally, the aforementioned legal science fiction exaggerates a lot intentionally in order to 

ease the situation, but perhaps it is not going very far with its scepticism and irony, when we 

consider an undeniable fact, that there really does exist at the moment a new turn in international 

investment law. It is evidenced not only by gradual rejection of the ISDS, now being opposed by 

public, but also by loss of belief in it, which is also a consequence of imbalanced BITs with 

numerous loops, inserted by inventive lawyers surprisingly always to the detriment of the 

economically weaker party to the BIT.  

 

Thus we may notice today an emergence of various attempts - some good and other silly - to 

reconcile mutually competing principles of the current international investment law and dispense 

with its weaknesses and flaws.  Accordingly, there is perhaps no coincidence, but a clear author’s 

intent present in the third edition of probably the most popular textbook of international investment 

law in our times, which has been the essential reading for international PG students since its first 

edition was released in 2008 in London.  

 

As a matter of fact, when concluding a thick chapter on BITs, the whole first section of its 

last part was removed perhaps also because of the amount of controversy, sufficiently accumulated 

by imbalanced BITs over the last three decades. And it is exactly the BIT and its protection for 

“covered” investments of “covered” investors from the Czech Republic and Thailand, which has 

been determined by Mgr. Tanchinwuttanakul /hereinafter referred to as “the author”/ as the leading 

topic in his dissertation thesis, for which the following opponent review is being submitted.   

 

The reviewed broadly perceived dissertation thesis has been drafted in the English language 

of acceptable standard and consists of three hundred and seven pages, divided into six chapters 

/with the useful short summary at the end of each chapter included/, with additional introduction, 

the content and a list of abbreviations used, a finishing conclusion, and a long list of bibliography 

/books, articles, analysed and cited cases/ relied on. The thesis also contains several appendices, 

including the English and Czech summary, as well as an abstract and a brief author’s CV. The goal 

of the opponent’s review is to provide a responsible evaluation of the dissertation thesis, focusing 

both on substantial as well as the formal necessities and niceties /if any/ included in the evaluated 

work. 

 

From the substantial point of view, I have already evaluated the contemporary relevance of 

the thesis topic at the beginning of the review. Consequently, on the following pages, firstly the 

thesis content is going to be annotated. An issue of attaining the goal determined by the author, 

together with the scientific methods the author applied in her thesis are going to be reviewed 

subsequently.  In addition, the outcomes reached as well as the contribution of the thesis to the 

continuing development of the subject of international law will be commented on at the end of the 

opponent’s review.  

 

Simultaneously, I am also going to evaluate the submitted thesis from the formal point of 

view in the following categories: the range of vocabulary used and its accuracy, followed by 
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evaluating the appropriateness of register and the thesis format. Equally, the organization and 

cohesion of the whole volume and an impact on the target reader are going to be reviewed too. 

Starting immediately with evaluation of the thesis content, it is necessary to comment shortly on its 

every component.  

 

The object /instead of the subject/ of the thesis has been laid down clearly together with the 

hypothesis and methodology of the research in its first part /as well as in the introduction/, being 

described firstly as the analysis of the investments’ protection under the Thai - Czech BIT 1994, 

which should be later complemented with relevant proposals of new provisions, contemplated as 

an improvement of the BIT’s older 1994 version and drafted for a new Thai-Czech BIT. I could 

hardly have some objections, it has looked /and still does/ impressive.  The scope of dissertation is 

going to be annotated in turn.  

 

Chapter I. ‘Introduction of the Dissertation’ starts with introducing the background of the 

author’s research. Overall, I can go along with it, as it has been tailored in a space efficient way, 

but due to linguistic mischief it has been a bit difficult to deduce some comprehension especially in 

classification of the foreign investment as one category of international investment law. The author 

then continued logically with short narrative about the evolution of protection of investment and I 

cannot suppress some dissatisfaction with the amount of author’s attention, drawn to diplomatic 

protection, namely the famous Hull formula of lawful expropriation, excellently laid down by 

Cordell Hull in his exchange with the Mexican Minister of Foreign Affairs.  

 

When browsing through the subchapter 1.1.2.4. “After World War II”, I missed mentioning 

not only the Havana Charter - as it was in fact just for the starter - but also several significant 

attempts, made in the same direction by the UN. Similarly, the author might expand his short 

description of the BITs, entered into in 1990s by brief reasoning, explaining the reasons, which 

were behind the scenes of the mostly pro- investors BITs, concluded in this rosy decade of 

liberalism. What I found interesting was a sketchy description of the first Thai FCN, as well as a 

pleasing story about amicable relations of the CR and Thailand in the area of foreign investment 

and trade.  

 

When reviewing the hypothesis, justification and methodology of the research, in spite of 

evaluating their substantial content positively, I was distracted many times / and not only in 

Chapter I./ by some linguistic flaws and grammatical deficiencies such as e.g. missing letters in 

words, incorrectly used tenses, missing words /e.g. the BIT is typical of the early 1990s…typical 

what? Example or evidence? Sheesh! The meaning might be blurred when the proper noun is 

missing..   

 

I also noticed a repetitive use of the same expression “the vague wording and large gaps.” 

What about a superfluous or ambiguous wording ? Or considerable and immense gaps of even 

crevasses?  In addition, articles from the Model Czech BIT are always introduced by the same 

sentence on p.25 and 26, starting with “Also following…” Following what? A short explanation 

/including at least a definition of “both points of view”/ would certainly complement all stated 

articles quite nicely.  Methodology of the research, as well as setting up of the scope of dissertation 

thesis was short, but to the point and I had nothing to comment on in this subchapter. Now I would 

like to consider Chapter 2 “Definitions and Related Provisions in the BIT between Thailand and 

the Czech republic.” Author dealt firstly with the issue of admission and establishment of 

investment in the host country.  

 

He made later several relevant points and suggestions for the new Thai-CR BIT /e.g. 

exclusion of the portfolio investments from the definition of investments in the BIT, or dwelling on 

the head office criterion instead of in practice a slightly perverted criterion of the place of 

incorporation, specification of the duration of the BIT etc./, all of which were fully approved by the 

reviewer of his thesis /especially an accent put on sustainable development - one of the buzz words 

- or phrases with huge content of utmost importance for every newly drafted modern BIT/.  
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Moving to Chapter 3 “Standards of Treatment of Protection of Investments under the BIT 

between Thailand and the Czech Republic,” I appreciated a neatly combed introduction, but did not 

like the author’s plastering of the Calvo doctrine or the Hull formula with inappropriate 

“significant events and agreements,” as well embellished words such as “uncertainly” instead of 

uncertainty or a bit imprecise formulation “The reduction of risk…refers to” instead of explaining 

that reduction of risk has been secured by basic standards of foreign investments protection, or 

“that like as mix” on p.97.  

 

On the other hand, I was pleased to see many relevant cases, decided by international 

investment tribunals, which suitably complemented the author’s explanation of MFN and NT, 

including the Methanex case /but definitely not “Methalnex”/, which could be used also in the 

author’s chapter on expropriation. Considering subchapter 3.3., its component, dedicated to 

international minimum standard was well written and not exceedingly long. In addition, it 

contained a few careful suggestions for the new Thai-Czech BIT, all of which were appealing and 

understandable.  

 

In contrast, the author generously spread subchapter 3.3.2 on the FET and its various 

elements on no less than forty pages and stuffed it orderly with numerous well known cases, but 

this approach of the author cannot be objected to when considering the plastic nature of the FET 

and various intricacies, regarding its true meaning. Nevertheless, I found recitals from CETA or 

EU-Singapore BIT and EVFTA a little bit daunting. When citing Sornarajah on p.103 /fn.271/, the 

author included two contradicting possibilities, regarding the contribution of the FET to the IMS, 

which was hardly intent of the cited author.  As for the definition of the FET, a good one - and very 

realistic - was provided by Subedi in the 2016 ballooned version of his excellent volume on the 

foreign investment law. 

 

I especially enjoyed the fact that I did not discover AAPL v Sri Lanka case in the author’s 

subchapter, confined to the full protection and security, but was not able to find the due diligence 

level of care, which is also casually mentioned in international legal writings. I absolutely agree 

with the author that there is no need to insert an umbrella clause into the new Thai-CR BIT.  In the 

following Chapter 4 “Protection of the Properties of Investors form Expropriation under the BIT 

between Thailand and the Czech Republic” I would perhaps replace “properties” with a more usual 

“property” and was wondering a bit, whether the author provided no comment on the payment of 

compensation without qualification, included in his “home” BIT form 1994 on purpose, or by 

accident, as this unqualified formulation maybe deserved some attention. 

 

With regard to the Chorzow case,   the author might include in his short briefing also an 

enunciation of the basic principle of compensation in case of expropriation – especially the 

sequence, defining the purpose of reparation.   Furthermore, I would include also the regulatory 

and consequential expropriation on the list of expropriations, characterised by the author and added 

a short explanation of going concern value in subchapter, dedicated to payment of compensation as 

well.  

 

Unfortunately, I regard the last sentence on p.178 /just after the narrative on payment of 

compensation has started/ as desperately chaotic and confusing. Simultaneously, I have evaluated 

the subchapter 4.7.3. highly and could not go along more with the author’s suggestion of broad 

application of the doctrine of police power in the new Thai-Czech BIT. The same applies to 

subchapter 4.7.5., inserting the NPM clause into the BIT should not be forgotten or prevented. 

Continuing with the evaluation of the thesis, the opponent clearly distinguished a finely drafted 

Chapter 5 “Settlement of disputes under the BIT between Thailand and the Czech Republic” from 

the rest of the thesis due to its special character, concerning the very procedure of solving disputes 

between the parties to the analysed BIT, as well as disputes between covered investors and parties 

to the BIT.  
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After mentioning some inevitable cases, the author firstly analysed the settlement of disputes 

between states, before delving into analysis of the really complicated provision for the settlement 

of disputes between investors and states in the still valid Thai-Czech BIT 1994. Apparently, being 

prepared for both alternatives - either as a member of the ICSID or not being a member - is 

unavoidable for drafters of the new BIT - one simply cannot escape the reality.  Regarding the 

author’s suggestion to solve the disputes between the CR and Thailand only by tender means of 

negotiation and consultation, the author of this review would in contrast quickly move to 

reconsider.   

 

Contemplating an exclusion of exhausting exhaustion of the local remedies and perceiving 

the fork in the road as an apposite tool for the BIT parties and their covered investors, I have no 

objection. As everything in this world moves to the end, so does the author’s dissertation thesis 

with its Chapter 6 “Conclusion”, which serves as a nice recap of the whole content of the thesis 

and summarizes again every notable and pragmatic author’s suggestion and recommendation, that 

the thesis has incorporated, and the author of this review enjoyed.  

 

Overall, on account of the dissertation thesis content, I approve of its visible acceptability, 

and I challenge its quality only from the linguistic point of view. The author attained all goals 

determined in the thesis and acquired the knack for a very realistic outcome, to the pure joy of 

opponent. Actually, what may be perceived as the author’s contribution to the continuing 

development of the subject of international law is undeniably his /almost all/ realistic suggestions, 

which confirmed a good grasp of the whole analysed issue by the author. The opponent also 

noticed /without any necessity to harping on this issue anymore/ that all scientific methods the 

author announced as destined to be applied in her thesis, were in truth applied in the thesis. 

 

The author worked with a sufficient amount of various resources, which were selected 

carefully and on purpose. Quotations were mostly in order, and properly stated, without any visible 

flaws. The range of the vocabulary used is acceptable, but sometimes its concrete choice causes 

distraction and confusion; the author uses many times rudimentary grammatical structures in the 

whole body of thesis. The accuracy of the vocabulary used is not always correct and I have noted 

many small mistakes. The format of the thesis is correct and acceptable.  

 

The register is sufficiently formal and neutral, except for repetitive use of the verb “must”, 

which sounds a bit rude in the English legal writing. The dissertation thesis has been well 

organized and, on average, legible; its paragraphs in all parts are divided clearly and logically, but 

sometimes without the use of appropriate linking words and phrases – they were sorely missed. 

From the viewpoint of target reader, I conclude that the thesis is making its points clearly, which is 

apparently good for the reader with a lesser knowledge of various BITs related issues.  

 

 

 

CONCLUSION 
 

Despite some mistakes and inefficiencies indicated above in this review, I regard the 

dissertation thesis of Mgr. Kamol Tanchinwuttanakul as straightforward and stimulating. I fully 

approve of its content and recommend the dissertation thesis of Mgr. Tanchinwuttanakul for the 

upcoming defence before the relevant commission, appointed for the defence of dissertation thesis. 

For the purpose of discussion during the defence of the dissertation thesis, I pose three questions 

for the author’s consideration: 

 

1. Is the institutional infrastructure of the current regime of regulation and protection of 

foreign investment satisfactory? If not, is it really desirable to multilateralise the investment 

regime? Answer this with reference to the smouldering dissatisfaction with the current 

regime of ISDS mechanism. 
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2.  “Nationalizations may be lawful or unlawful, but the test can never be whether they are 

confiscatory or not, because by virtue of their inherent power, they always are.” 

 

Judge Fitzmaurice in Aminoil v Kuwait, 1982 

 

 

Contradict. Support your answer with reference to the relevant cases and international 

treaties. 

 

 

3.  “Stabilization clauses generally…turn out to give some protection, but not to overcome 

the truth that nothing is permanent except change.” 

 

Prof. A.F.Lowenfeld, 2008 

 

 

Discuss. Support your answer with reference to the relevant cases, decided in international 

investment and commercial arbitration. 

 

 

 

 

 

 

Doc. JUDr.Katarína Chovancová, PhD.,LL.M.,MCIArb 
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th

 of October 2017 


