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Chapter 1 Introduction of the Dissertation 

1.1. Background of the Research 

1.1.1. The definition of Foreign Investment and International Investment Agreements 

(IIAs) 

        The growth of international investment, particularly foreign direct investment (FDI), is 

fast in a globalizing world. There are numerous cross-border or overseas transfers of capital 

for investment purposes every day. Foreign investment involves the transfer of tangible or 

intangible assets from one country to another to gain partial or total control of assets in the 

recipient country.
1
 Foreign investment in other countries comes under international law, in 

particular international law for the protection of investments, which appears in international 

customary law, to meet the minimum standards for the protection of investments. 

International law for the protection of investments may also appear in the form of 

International Investment Agreements (IIAs). The IIAs have guaranties from the risks of 

investment with clauses of protection. Recently, in relation to investment, IIAs have become 

popular for the purpose of the promotion and the protection of investment. 

         IIAs for the purpose of promotion and the protection of investment can be classified as 

Bilateral Investment Treaties (BITs), signed by two countries, for example the Agreement 

between the Government of the Kingdom of Thailand and the Government of the Czech 

Republic for the Promotion and Protection of Investments (1994) or regional investment 

treaties signed by groups of states within a single region, for example the ASEAN 

Comprehensive Investment Agreement (2009), and the agreements which are integrated trade 

and investment agreements that can be signed at the bilateral or regional level, for example 

the North American Free Trade Agreement (NAFTA).
2
 

        For the background of this research, the protection of investment under international 

investment law has evolved from the Middle Ages until now.  

                                                           
1

 SONARAJAH.,M.,The International Law on Foreign Investment. Cambridge: Cambridge University Press, 

2010. p.8. 

2 MANN.,H.,International Investment Agreements, Business and Human Rights: Key Issues and Opportunities. 

Manitoba, Canada: the International Institute for Sustainable Development,2008.p.3.Available at: 

http://www.iisd.org/pdf/2008/iia_business_human_rights.pdf[Accessed 31 January 2017] 
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1.1.2. The Evolution of the Protection of Investments 

1.1.2.1. The Middle Ages 

        In the early Middle Ages, investment protection instruments started to develop. Some 

initial examples of investment protection emerged in the 10th century.
3
 At this time, the 

Byzantine emperor Basil II, who ruled with his brother Constantine VIII, issued the 

Chrysobull
4
 “in the year 992 to Venetian merchants, who were granted concessions to enter 

Byzantine Ports without paying duties. Similarly, Genoese traders similarly negotiated 

concessions at Byzantine Ports.”
5
  

       Then in the 12th century, English Kings used similar concessions. These concessions 

usually granted merchants the right to trade in trading cities under their home jurisdiction 

laws.
6
 For example, in 1175/76 King Henry II provided protection for German traders from 

Cologne who traded in London.
7
 In the medieval period, an agreement dated 4 April 1358 

was made for Czech traders by the emperor Charles IV stating "et sacri Romani imperii ac 

regni corone Boemia benignam protectionem" which meant that burghers of Venice could 

freely and safely walk in his territories for business purposes. The contract was founded on 

the principle of reciprocity and the same commitment was adopted in Venice with the Reich 

and the Czech bourgeoisie.
8
 Charles IV also ordered on 1st of February 1361, that 

                                                           
3

 TIEJE., C.,SIPIORSKI, E., The evolution of investment protection base on public international law treaties : 

lesson to be learned ,BJORKLUND,A,K.,REINISCH,A.(ed).International Investment Law and Soft 

La.Cheltwnham, UK,Northamton,MA,USA: Edward Elgar,2012,pp.194-195. 

4
BALAŠ., V., Soumrak BIT v EU.ACTA UNIVERSITATIS CAROLINAE-IURIDICA,2016.Vol.62.issue2.,p.106. 

5
 TIEJE., C.,SIPIORSKI, E., op.cit.,footnote. 3,pp.194-195. 

6
 Ibid,p.195. 

7
 BALAŠ.,V., op.cit.,footnote. 4, p.107. 

8
 Ibid,p.108. 



12 
 

Augsburg´s merchants may trade without any obstacles in Bohemia and Moravia and Poland 

as his loyal citizens of Nuremberg.
9
 

        From 13th – 17th centuries, the Hanseatic League merged trading cities on the Baltic Sea. 

The Hanseatic League offered particular commercial rights and monopolies and 

consequently, the League provided protection for traders encouraging trade associations 

inside the League.
10

 

1.1.2.2. Diplomatic Protection 

        The evolution of the protection of properties of foreigners was diplomatic protection 

following the concepts of Francisco de Vitoria and Hugo Grotius, whose concept was an 

attempt to justify the treatment of foreigners.
11

  Emer de Vattel (1714-1767) also indicated 

that the sovereign ought to revenge the injuries of the state, and to protect the citizens. If its 

nationals were damaged by the infringement of another state, the basis for diplomatic 

protection can be found at its core.
12

 Vettel formulated a way to protect the interests of its 

own citizens by stating that damaging the interests of nationals was akin to damaging the 

interests of the state itself. The system relied on the fact that in such cases, either the natural 

persons or the juristic persons as the victims can claim against the state or the country which 

violated their rights and enforce them to pursue the international legal obligations.
13

 

        The home state is the real master of these issues and it is obvious that any waiver of the 

right to diplomatic protection, to make it truly effective, requires the expression of the will of 

the state. The state may refuse to provide such protection if there are no incidents for the state 

to protect a person or it is unnecessary for the state to protect a person. 

                                                           
9

 Ibid,p.109. 

10
TIEJE., C.,SIPIORSKI, E., op.cit.,footnote.3,p.195. 

11
BALAŠ.,V., op.cit.,footnote 4, p.110. 

12
 Ibid,p.111. 

13
 Ibid,p.112. 
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        Likewise, it may provide political, economic or other forms of protection. Exercising the 

right to diplomatic protection may play a role largely as an effective de facto instrument for 

the protection of interests of individuals or legal persons as the state usually provides 

protection in its own interests. (For comparison, see Barcelona Traction and the attitude of 

Canada)
14

 Diplomatic protection was at first found in the Treaties of Friendship, Commerce 

and Navigation (FCNs).
15

 Diplomatic protection has been successfully used in a number of 

disputes concerning the expropriation or nationalization of the assets of aliens. Among the 

most famous are the disputes between the United States and Mexico regarding compensation 

for expropriated assets of American owners resulting from extensive land reform in Mexico. 

This was followed in 1938 by a written communication between the Minister of Foreign 

Diplomatic Affairs of the United States, Cordell Hull, and his Mexican ministry counterpart, 

in which the US Secretary of State formulated the basic conditions of legal expropriation, 

known as Hull's formula, which proclaimed that the compensation for expropriated property 

must be prompt, adequate and effective.
16

 

 

1.1.2.3. Modern Times 

       Simultaneously with diplomatic protection, during the 17th and 18th centuries, the 

structure and value of the investment between states and trade protection agreements were 

transformed tremendously. With the emergence of the nation state, and commercial and 

trading rights, two sovereign states strived to negotiate with each other in order to reduce 

trade restrictions and to develop to become modernized states. Eventually, these agreements 

were written and performed as an approach for the sovereign to manipulate and manage the 

state’s economic activity. The treaties drafted during this time affected many European 

bilateral agreements, which offered protection for foreign-owned property in various states. 

Thus, investment protection emerged.
17

 

                                                           
14

 Ibid,p.113. 

15
 Ibid,p.112. 

16
 Ibid,p.114. 

17
  TIEJE., C.,SIPIORSKI, E., op.cit.,footnote.3,pp.195-196. 
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        It is remarkable that the basic protection was similar, “when considering that these 

treaties were the predecessors of modern investment protection. These international 

agreements protected some particular areas including the following:  

(1) Protection and security of foreigners and their property. 

(2) Special ways of protection for asset recovery and financial transfers. 

(3) Most Favoured Nation (MFN) treatment 

(4) National Treatment (NT) and guarantees of entry to legitimacy and protection 

against its denial.”
18

 

        “With the changes at the end of the eighteenth century in the international context, states 

without colonial holdings began to develop new instruments to protect their economic 

interests abroad. In particular, in the early days of the United States, while Thomas Jefferson 

was working on the Declaration of Independence, John Adams was drafting a model treaty of 

alliance and commerce. The first such treaty was signed between the United States and 

France in 1778, called the Treaty of Amity and Commerce, later referred to as the Treaties of 

Friendship, Commerce and Navigation (FCNs), and included the concept of diplomatic 

protection and the idea of the most-favored nation standard of treatment between two state 

parties. It further developed the idea in a way that closely resembles modern BIT language. 

The United States developed these legal instruments both to form stronger relationships with 

the European powers for the promotion of national security and commerce and to ‘create new 

commercial relations with other emerging nations’.”
19

 

 

 1.1.2.4. After World War II 

       After World War II, attempts were made to codify the protection of foreigners and 

properties and there were also attempts to set up protection of investors in the Havana Charter 

(1948), which included a proposal about the efficient protection of investments which 

referred to the Abs-Shawcross Convention (1959)
 20

 In 1957, there was a proposal entitled 

“The International Convention for the Mutual Protection of Private Property Rights in 

                                                           
18

 Ibid,p.196. 

19
 Ibid,pp.196-197. 

20
 BALAŠ.,V., op.cit.,footnote 4, p.114. 
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Foreign Countries” which was published by a German trader group under title “The Society 

to Advance the Protection of Foreign Investments”. The proposal of this convention tried to 

set up clauses of protection as minimum standards of treatment which can be referred to as 

Fair and Equitable Treatment (FET), meaning protection against unreasonable and 

discriminatory measures, the observation of undertakings and just and effective compensation 

for expropriation. It is also significant that the Abs-Shawcross draft convention was the first 

instrument which was explicitly anchored by direct arbitration between the investor and the 

host state.
21

 In 1961, Louis Sohn and Richard Baxter proposed the International 

Responsibility of States for Injuries to Aliens (1961) at the request of the UN Secretariat. The 

proposal was intended to codify international law on state responsibility. The Harvard draft of 

1961 was complete and updated the version of the Harvard draft from 1929 (1929 Harvard 

Draft). Initial suggestions from Harvard in 1961 were forwarded to the United Nations 

Commission for International Law and became the basis for several decades. Its final version 

was the Draft Articles on the International Responsibility of States for International Wrongful 

Acts adopted in 2001. These early proposals were repeatedly cited at a number of 

international investment arbitration tribunals as an authoritative statement on the minimum 

standards of treatment.
 22

 The proposal was cited, among others, in the case of Saluka v 

Czech Republic which stated that “nearly forty-five years ago, the Harvard Draft Convention 

on the International Responsibility of States for Injuries to Aliens (“Harvard Draft 

Convention”), an instrument which is relied upon by the Czech Republic, recognized the 

following categories of non-compensable takings: an uncompensated taking of an alien 

property or a deprivation of the use or enjoyment of property of an alien which results from 

the execution of tax laws; from a general change in the value of currency; from the action of 

the competent authorities of the State in the maintenance of public order, health or morality; 

or from the valid exercise of belligerent rights or otherwise incidental to the normal operation 

of the laws of the State shall not be considered wrongful.”
23

 “As Saluka correctly reminded 

the tribunal, the above-quoted passage in the Harvard Draft Convention is subject to four 

                                                           
21

 Ibid,p.114. 

22
 Ibid,p.115. 

23
Saluka v Czech Republic. Partial Award.17 March 2006.UNCITRAL.para.256.Available at: 

http://www.italaw.com/sites/default/files/case-documents/ita0740.pdf[Accessed 31 January 2017] 
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important exceptions. An uncompensated taking of the sort referred to shall not be considered 

unlawful provided that: 

(a) it is not a clear and discriminatory violation of the law of the State concerned;  

(b) it is not the result of a violation of any provision of Articles 6 to 8 [of the draft 

Convention];  

(c) it is not an unreasonable departure from the principles of justice recognized by the 

principal legal systems of the world; 

(d) it is not an abuse of the powers specified in this paragraph for the purpose of depriving an 

alien of his property.”
24

 

        Likewise, the arbitrators cited the example: OECD Draft Convention on the Protection 

of Foreign Property 1967.
25

 

 

 1.1.2.5. BITs and post 1959 

        The pre-1959 treaties functioned as prototypes for other treaties 50 years later. 

Regarding the earliest treaties, alien concessions were initially proposed to the FCNs, in 

which further particular protections were provided for foreign investors. These protections 

became more amplified and developed in a way to support changing economic relationships, 

offering more competent methods for resolving arguments and treatment protections in 

response to world needs. Not only does this development show rising global economic 

integration, but also describes a developing idea towards the preferences for investment 

protection. The treaties supported wider functions and permitted the countries to sustain 

friendly relations in FCN programmes. After 1959, the protections resembled objectives and 

developed further especially in the area of investor-state relationships.
26

 

         Post-1959, in the period of the above-mentioned Bilateral Investment Treaty (BIT), the 

international economic context changed due to investment in the late 1950s. The Federal 

Republic of Germany started to negotiate treaties with the particular purpose of investment 

protection. In this regard, other Western European countries pursued Germany’s direction. 

                                                           
24

 Ibid,para.257. 

25
 BALAŠ.,V., op.cit.,footnote .4, p.117. 

26
  TIEJE., C.,SIPIORSKI, E., op.cit.,footnote.3,p.202. 
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All treaties accomplished investment and capital protection goals even though they came with 

various titles. In 1959, Germany and Pakistan completed their first treaty entitled “Treaty for 

the Promotion and Protection of Investments.” 
27

 

        There were many advantages in applying BITs over FCNs. These agreements were 

better able to reach the target of particular investment protections than the general FCN 

treaties, which had previously provided protection with a scope that was too broad. 

Specifically, the BITs were useful in ensuring protection. The remarkable characteristics of 

the earliest BITs were their short form. Also the terms used were broad definitions. Some 

countries have used similar BITs to negotiate more recently. On the other hand, these US and 

Canadian BITs appeared in only some parts of the post North American Free Trade 

Agreement (NAFTA). The protection focused on the expropriation of investments. Dispute 

settlement was focused on inter-state issue resolution. Compensation rather depended on the 

expropriated investor’s currency, but not on a freely transferable currency. In addition, these 

early treaties’ procedural elements restricted the cause of claims. There were no international 

mechanisms in place to solve disputes. The treaties thus needed a more elaborate clarification 

of procedure in dispute resolution procedures.
28

 

        During this early period, a later development was the formation of the ICSID under the 

World Bank. ICSID attended to a crucial part in the form of a mechanism for the settlement 

of disputes - an option to go to the International Court of Justice (ICJ). As one of the more 

accessible dispute settlement mechanisms, incorporating arbitration under ICSID was an 

alternative for negotiation. The creation of this dispute resolution system provided an 

opportunity for the investor to submit disputes directly. Therefore, the BIT system was able 

to develop from its earlier form as a state-to-state dispute resolution mechanism.
29

  

         BITs on investment protection complement multilateral regulations. The key provisions 

state that in the event of a dispute between a state and a foreign investor from another 

                                                           
27

 Ibid,p.204. 

28
 Ibid,p.205. 

29
 Ibid,p.205. 
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contracting state, the arbitral tribunal shall be established and empowered to consider 

judgments of the disputes either under the ICSID, or in ad hoc arbitration.
30

 

       At this time, since countries began to use the systems more broadly and entered into 

treaties more often, model treaties thus were increasingly used. Consequently, it led to a 

demand for a suitable model to facilitate initial negotiation. These BIT templates included 

language to serve relatively general standards of protection. Moreover, the negotiation of 

treaties was extended to a limited number of Western European countries, which began the 

investment protection instruments.
31

 

        Starting in the early 1990s, the treaties included more inclusive arbitration clauses and 

developed harmony in the essential protections provided to investors, comprising fair and 

equitable treatment, national treatment, most-favored-nation treatment and expropriation 

protections.
32

 

         More recently, parties have continued to use model BITs by taking part in negotiations 

in order to finalize treaties. However, the most noticeable change is the incorporation of 

investment chapters in the Agreements of Free Trade Area (FTAs).
33

 

        BITs on investment protection were added slowly in the 1980s. European and 

developing countries introduced 150 BITs in the 1990s and currently their number is about 

3800. Standard BIT content includes substantive standards for the treatment of investors and 

a set of process provisions.
34

 

  

1.1.2.6. Thailand and BITs 

        Thailand had the first experience of investment treaties when Thailand signed the Treaty 

of Friendship, Navigation and Commerce, with the USA in 1937. This treaty was replaced by 

                                                           
30

 BALAŠ.,V. op.cit.,footnote. 4, p.117. 

31
 TIEJE., C.,SIPIORSKI, E. op.cit.,footnote.3,p.206. 

32
 Ibid,p.207. 

33
 Ibid,p.209. 

34
 BALAŠ.,V. op.cit.,footnote. 4, p.117. 
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the Treaty of Amity and Economic Relations between the Kingdom of Thailand and the USA 

(AER) in 1966.
35

 This treaty aimed to promote friendly relations between Thailand and the 

US to encourage mutually beneficial trade and closer economic and cultural intercourse 

between their peoples.
36

 This treaty also emphasized the principle of Fair and Equitable 

Treatment (FET), National Treatment, Most Favoured-Nation Treatment (MFN Clause).
37

 

Moreover this treaty included processes for the settlement of disputes between contracting 

states, stating that “any dispute between the Parties as to the interpretation or application of 

the present Treaty, act satisfactorily adjusted by diplomacy or other pacific means, shall be 

submitted, at the request of either Party, to a panel of arbitrators for settlement in accordance 

with applicable principles of international law. The panel shall be composed of three 

members, one selected by each Party and the third chosen by the members selected by the 

Parties. In the event the members selected by the Parties are unable to agree upon the third 

member within one month, the third member shall be one who is designated by the Secretary-

General of the United Nations at the request of either Party.”
38

 

       After the experience of the investment treaty with US, Thailand planned to encourage 

international direct investment of foreign capital by employing Bilateral Investment Treaties 

(BIT). As of this date, Thailand has BITs with 41 countries
39

  as shown in the following table 

in annex 1.  
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       Thailand’s BIT models particularly define the mode of investments and investors 

including their respective protection under the ‘Fair and Equitable’ principle and National 

Treatment and Most-Favoured-Nation Treatment (MFN Clauses). These clauses include 

protection from expropriation and provisions for the settlement of disputes between the 

contracting parties and investors. These disputes must be settled through consultation, 

negotiation, reconciliation, and arbitration.
40

  

1.1.2.7. The Relation of Investments and Commerce between Thailand and the Czech 

Republic    

         The commercial and investment relations between Thailand and the Czech Republic are 

longstanding. After World War II, Czechoslovak products were sold in Siam’s market. In 

Bangkok, Czechoslovak companies were represented such as Škoda and Baťa and Siam 

imported Czechoslovak machinery, tools, paper, enamel goods, glass, porcelain, textiles and 

footwear. Siam offered Czechoslovakian businesses raw materials such as rice, rubber, tin, 

tropical wood for furniture, spices, certain types of oleaginous plants and raw materials for 

textiles. The biggest success was to build a sugar factory in Lampang for the Škoda 

company.
41

 During the communist regime, relations between Czechoslovakia and Thailand 

were still good. For example, in 1958 the semi-official Czechoslovak sales department with 

the formal title of the Delegation of the Czechoslovak Foreign Trade Corporation was 

established in Thailand 
42

 

         Currently, the Czech Republic imports a number of agricultural products and food from 

Thailand and Thailand imports industrial technology from the Czech Republic. As a result, 

there are opportunities for Czech companies to invest and establish business cooperation with 

Thai businesses with agreements to guarantee stable commercial investment relations 

between Thailand and the Czech Republic. Hence the Bilateral Investment Treaty (BIT) 

between both countries facilitates development. 
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        The first BIT between Thailand and the Czech Republic was the ‘Agreement between 

the Government of the Czech and Slovak Federal Republic and the Government of the 

Kingdom of Thailand For the Promotion and Protection of Investment (1991)’
43

 and this 

treaty was replaced by the ‘Agreement Between The Government of The Kingdom of 

Thailand and The Government of The Czech Republic For The Promotion and Protection of 

Investments (1994) (BIT between Thailand and the Czech Republic (1994))
44

 and this BIT is 

still in force and has not been modified or amended. This BIT between Thailand and the 

Czech Republic (1994) in this dissertation is the object of research. 

 

1.2. The Object of Research  

         In general, the objective is not only to outline the set of standards of protection, but also 

to include the settlement of disputes as a substantive incentive that offers real protection for 

foreign investors.
45

 The object of the research is the analysis of the protection of investments 

under the Agreement Between The Government of The Kingdom of Thailand and The 

Government of The Czech Republic For The Promotion and Protection of Investments (1994) 

(Call summary, BIT Between Thailand and the Czech Republic 1994). This research analyses 

the preamble, definitions and provisions, standards of treatment in the protection of 

investments, the protection of investments from expropriation and the settlement of disputes 

under the BIT between Thailand and the Czech Republic (1994).  

        The framework of this dissertation will include the analysis of the language and 

meanings of wordings in the preamble, the definitions and provisions and the standards of 

treatment in the protection of investments, the protection from expropriation and the 

settlement of disputes under the BIT between Thailand and the Czech Republic (1994). 

         The object of the research is to make suggestions for a new BIT between Thailand and 

the Czech Republic by revising and clarifying the vague wordings in the current BIT. 
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1.3. The Hypothesis of the Research  

        This BIT between Thailand and the Czech Republic (1994) is typical of the early 

1990s
46

 which was a neo-liberal period which focused on the liberalization of capital markets 

and free movement of multinational corporations.
47

 

       In general, most BITs in this period defined the mode of investments and investors 

including their respective protections under the principles of National Treatment and Most-

Favoured-Nation Treatment (MFN Clauses), and Fair and Equitable Treatment (FET). These 

clauses include protection from expropriation and the settlement of disputes between states 

and also the settlement of disputes between the state and foreign investors. These disputes 

must be settled through consultation, negotiation, conciliation, and arbitration.  

        The form of BITs in the early 1990s as a neo-liberal period caused problems with the 

interpretation of wordings in BITs by arbitral tribunals when contracting parties in BITs 

attempted to settle disputes by arbitration. The awards of arbitral tribunals had have global 

impacts on BITs and also the awards of arbitral tribunals have also indicated the large gaps 

and resulting chaos in BITs in the model period of the early 1990s and impede the 

development of poorer states.
48

 

        The hypothesis of this dissertation is that the BIT between Thailand and the Czech 

Republic (1994) is out-of-date and imbalanced with an absence of sustainable development in 

investment relations between Thailand and the Czech Republic. This may lead to poor 

investment relations between Thailand and the Czech Republic because this BIT has vague 

meanings and the large gaps may cause problems in the interpretation of this BIT. 

       Hence this BIT between Thailand and the Czech Republic must be revised and the 

justification for this is presented below. 
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1.4. The Justification 

        In the hypothesis of this research, the problems of the BIT between Thailand and the 

Czech Republic (1994) indicate the need for modernization and revisions in the wordings of 

the preamble, definitions and provisions, the standards of treatment in protection of 

investment, the protection from expropriation and the settlement of disputes. This dissertation 

aims to suggest amendments for new a BIT between Thailand and the Czech Republic as 

follows: the vague meanings and large gaps in the wording of this BIT between Thailand and 

the Czech Republic can be solved by an ex ante perspective with the use of more accurate 

and precise terminology because it would be less open to ambiguity and misinterpretation and 

may have resulted in unsatisfactory outcomes for contracting parties.
49

For example, most 

decisions on jurisdiction extended the MFN clause for submission to the arbitral process. The 

new BIT must include exceptions to the MFN clause in arbitral processes. However, the 

flexible wording may come in the form of an ex post perspective e.g. written as an exception, 

or may be interpreted as bona fide from the viewpoint of human rights, the international 

protection of environment and social rights, the customs of international law and the general 

principles of public international law. 

         Secondly, this dissertation states that the wordings in a new BIT between Thailand and 

the Czech Republic should be interpreted to achieve a balance with sustainable development 

in investment relations between Thailand and the Czech Republic.  

        Wordings in the BIT must be interpreted based on amicable investment relations 

between Thailand and the Czech Republic with balanced rights and obligations in the 

standards of treatment in the protection of investments and between the protection of 

investments and regulations. It should also encourage balance in the economic and public 

interest of society, for example human rights, the environment and social rights
50

 and the 

wordings of the IT should also be interpreted for sustainable development as a win–win 
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objective for both Thailand and the Czech Republic as it focuses on economic and social 

development
51

 

       Thirdly, in this dissertation, the author would like to make the suggestion that the 

governments of both countries should renegotiate and amend the wording to develop a new 

BIT between Thailand and the Czech Republic because the vague wording and large gaps in 

the existing BIT between Thailand and the Czech Republic (1994) are likely to cause 

problems when applied and interpreted by an arbitral tribunal. Hence both countries’ 

willingness to amend and modernize the BIT to be a new generation model BIT to facilitate 

amicable investment relations for both countries needs to be determined
52

 

          In developing a new BIT, the author suggests that, in regard to Thailand, the concept of 

balance, sustainable development, the consideration of human rights, and the international 

standards on the protection of the environment and social rights should be included. In regard 

to the Czech Republic, some details, following Articles 64, 66, and 75 of the Treaty on the 

Functioning of the European Union (TFEU)
53

which refer to “the exception to free transfer of 

payments, allowing the Czech Republic to implement the measures of the council, restricting 

the capital movements between the EU and the third countries”
54

 It is necessary to state 

“without prejudice to measures adopted by the European Community…” in the BIT article 

on transfers. This particular sentence allows the implementation of measures on the basis of 

Article 215 TFEU
55

, with which the EU could set the procedure for intervention or economic 

decline and financial concerns with a third country in the scope of the EU’s Common Foreign 
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and Security Policy.
56

 Also following the BIT model of the Czech Republic of 28 November 

2016 in article 3 (5): 

      “The treatment granted under this Article shall not apply to advantages accorded by a 

Contracting Party pursuant to its obligations as a member of a customs, economic, or 

monetary union, a common market, a free trade area, or other form of regional economic 

integration.”
57

 

       In article 13 of the provision about essential security interests: 

       “1. Nothing in this Agreement shall be construed to prevent any Contracting Party from 

taking any actions that it considers necessary for the protection of its essential security 

interests, 

(a) relating to criminal or penal offences, 

(b)  relating to traffic in arms, ammunition and implements of war and transactions in 

other goods, materials, services and technology undertaken directly or indirectly for 

the purpose of supplying a military or other security establishment, 

(c) taken in time of war or other emergency in international relations, 

(d)  relating to the implementation of national policies or international agreements 

respecting the non-proliferation of nuclear weapons or other nuclear explosive devices 

or 

(e)  in pursuance of its obligations under the United Nations Charter for the maintenance 

of international peace and security. 

       2.  A Contracting Party’s essential security interests may include interests deriving from 

its membership in a customs, economic, or monetary union, a common market, a free trade 

area, or other form of regional economic integration.”
58
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       Also following article 14 about the applicability of this agreement: 

      “1. This Agreement shall apply to to investments made by investors of one Contracting 

Party in the territory of the other Contracting Party in accordance with laws and regulations 

of the latter Contracting Party, whether made before or after the entry into force of this 

Agreement. However, the provisions of this Agreement shall not apply to claims arising out 

of events which occurred, or to claims which had been settled, prior to its entry into force. 

       2. This Agreement shall apply without prejudice to the obligations of the Contracting 

Parties deriving from their membership or participation in any existing or future customs 

unions, economic union, monetary union, a common market, a free trade area, regional 

economic integration agreement or similar international agreement such as the European 

Union. 

       3. Nothing in this Agreement shall prevent the Contracting Parties from adopting or 

maintaining reasonable measures for prudential reasons, including:  

(a) the protection of investors, depositors, policy holders, policy claimants, as well as 

financial market participants, or persons to whom a fiduciary duty is owed by 

a financial institution; 

(b) the maintenance of the safety, soundness, integrity or financial responsibility of 

financial institutions; 

(c)  ensuring the integrity and stability of the Contracting Party’s financial system”
59

 

        Hence in regard to the willingness to produce a new BIT between Thailand and the 

Czech Republic, the governments of both countries should try to renegotiate and consider 

both points of view to develop amicable investment relations. 

        After considering the justification of this research, the methodology is presented below. 

 

1.5. The Methodology of the Research 

       Legal method is an expression that describes the practice of law at all levels and in all 

legal research a methodology is required whereby each participant in the process must 

conduct appropriate research, Legal method has a more general meaning in research, analysis 
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and communication for the interpretation of law, and explains the law to others and modifies, 

revokes or extends legal texts and wordings.
60

 

        The objective of the research is to propose amendments to the BIT between Thailand 

and the Czech Republic (1994), and to produce a new BIT between Thailand and the Czech 

Republic by revising and clarifying the vague wordings and gaps. This research will involve 

legal documentary research on the primary source of wordings in the BIT between Thailand 

and the Czech Republic (1994), including BITs of other countries or models of BITs, the 

agreements of Free Trade Area (FTAs) of other countries or other models of International 

Investment Agreement (IIA), the Vienna Convention on the Law of Treaties (1969) (VCLT), 

the awards and decisions of International Arbitral Tribunals, the decisions of the International 

Court of Justice and other courts in regard to international affairs. The secondary sources in 

this research will include academic books on legal theory, public international law, 

international investment law, international economic law, international arbitration and articles 

in academic journals, commentaries and reports. This research will use various methods of 

analysis and apply deductive and comparative methods. 

 

1.5.1. Method of Analysis and Application  

        Primary and secondary sources in this research will be used in the methodology for 

analysis and application to understand the wording of the BIT between Thailand and the 

Czech Republic (1994) and also to amend the wordings to produce a new BIT between 

Thailand and the Czech Republic. 

 

1.5.2. Deductive Methods  

        Deductive methods will be employed to analyze the sources of the research in this 

dissertation for systematic understanding of the principles of law relating to this research and 

to amend the wording in the BIT between Thailand and the Czech Republic (1994) to 

produce a new BIT between Thailand and the Czech Republic. 

 

1.5.3. Comparative methods   

         For comprehensive understanding and clarity, comparative methods will be employed 

to compare the wordings in BITs of other countries and models of BITs, agreements of Free 
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Trade Area (FTAs) of other countries and other models of International Investment 

Agreement (IIA). In addition, this research will compare scholarly doctrines and opinions in 

the awards and decisions of international arbitral tribunals and the International Court of 

Justice and other courts in regard to international affairs. 

 

1.6. Scope of the Dissertation 

        The scope of this dissertation is limited to the definitions and related provisions in the 

BIT between Thailand and the Czech Republic in regard to the standards of treatment of 

protection of investments under the BIT between Thailand and the Czech Republic, the 

protection of properties of investors from expropriation under the BIT between Thailand and 

the Czech Republic, the settlement of disputes under the BIT between Thailand and the 

Czech Republic and suggestions for a new Model BIT between Thailand and the Czech 

Republic.        
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Chapter 2   

Definitions and Related Provisions in the BIT between Thailand and the 

Czech Republic 

2.1. Introduction 

        This chapter aims to explain and analyze the definitions of related provisions in the BIT 

between Thailand and the Czech Republic (1994). This comprises the preamble in regard to 

the purpose of the BIT, the scope of the application of the BIT, which refers to the admission, 

establishment and application for the approval of investors, the terms for investment and 

investors as a natural person or a juridical person, the denial of benefits clause, the term 

‘territory’, the terms ‘home state’ and ‘host state’, and the terms ‘transfer of investment’ and 

‘returns’ and ‘the entry into force’, ‘duration’ and ‘termination’. All of the above require 

finding ways to solve problems about the wording in the definitions and the provisions of 

concern in this BIT in order to amend the wording of a new BIT between Thailand and the 

Czech Republic. 

2.2. Purpose of the BIT between Thailand and the Czech Republic 

        The preamble of most BITs includes the intentions and objectives when concluding the 

agreement of the contracting parties
61

 and also states the purpose of the BIT which is mainly 

to protect investments and promote foreign investment62. In the preamble of the BIT between 

Thailand and the Czech Republic (1994) it is stated that: 

         “the promotion and protection of investment will be greatly conducive to the 

stimulation of mutual economic relations to promote economic cooperation by creating 

favourable conditions for investments by the investors of one Contracting Party in the 

territory of the other Contracting Party,”
63
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        The BIT between Thailand and the Czech Republic (1994) established an international 

investment regime in the form of a treaty for the protection of investment with efficiency and 

fairness to eliminate the risk factors of investment for both states.
64

 The importance of the 

aim in the preamble is as a tool for the interpretation of BIT, which consists of article 31 of 

the Vienna Convention on the Law of Treaty (VCLT)
65

. In addition, the research study of 

UNCTAD explained that the “preamble is consistent with the substantive provisions of the 

BIT. Given the substantial increase in investor–state disputes, the specific language used in 

the preamble might play a more significant role in the interpretation of BITs in the future.”
66

 

       In regard to the method of interpretation in BITs, in general, most tribunals invoke article 

31 VCLT to interpret the investment treaty, which often focuses on the objective and purpose 

in the preamble
67

 and may include preparatory work in terms of article 32 VCLT and the 

circumstances to confirm the meaning
68

 Moreover, in practice, interpretation is made with 

reference to decisions in previous cases. 

        In the preamble of the BIT between Thailand and the Czech Republic (1994), the author 

notes that almost all awards by arbitral tribunals have been based on commercial investment 

without an understanding of international law or public law and with no consideration of 

human rights, the environment, public health and social rights. The author assumes that the 

purpose expressed in the preamble of the BIT is short and focuses only on commercial 

investment. Hence, in subsequent BITs between Thailand and the Czech Republic, it is 

necessary to renegotiate and amend the agreement to include a revised purpose in the 

preamble. 
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       The protection of human rights and the concept of sustainable economic and social 

development should be taken into account and included in investment agreements.
69

 The 

author suggests that the amendment of the purpose stated in the preamble of BITs should be 

based on the protection of investment, human rights, the environment, public health, 

protection for consumers and social rights, including the concept of sustainable development. 

It means that, when interpreting BITs, arbitral tribunals will consider human rights, the 

environment, public health, consumer and social rights as parts of sustainable development.   

        In comparative studies of other International Investment Agreements (IIAs) or models of 

IIAs, the author found that in the preamble of new IIAs, human rights, the environment, 

public health and labor rights are included, for example: 

       The Norway model BIT 2007 states “Desiring to achieve these objectives in a manner 

consistent with the protection of health, safety, and the environment, and the promotion of 

internationally recognized labour rights; 

        Recognizing that the development of economic and business ties can promote respect for 

internationally-recognized  labour rights,  

        Reaffirms the commitment to democracy, the rule of law, human rights and fundamental 

freedoms in accordance with their obligations under international law, including the 

principles set out in the United Nations Charter and the Universal Declaration of Human 

Rights;  

        Recognizing that the promotion of sustainable investments is critical for the further 

development of national and global economies as well as for the pursuit of national and 

global objectives for sustainable development, and understanding that the promotion of such 

investments requires cooperative efforts of investors, host governments and home 

governments; 
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        Recognizing that the provisions of this agreement and provisions of international 

agreements related to the environment shall be interpreted in a mutually supportive manner; 

….”
70

 

         The Consolidated text of Canada-European Union Comprehensive Economic and Trade 

Agreement (CETA) states “RECOGNIZING the importance of international security, 

democracy, human rights and the rule of law for the development of international trade and 

economic cooperation;  

        RECOGNISING that the provisions of this Agreement preserve the right of the Parties 

to regulate within their territories and the Parties’ flexibility to achieve legitimate policy 

objectives, such as public health, safety, environment, public morals and the promotion and 

protection of cultural diversity;… 

       AFFIRMING their commitments as parties to the UNESCO Convention on the 

Protection and Promotion of the Diversity of Cultural Expressions, done at Paris on 20 

October 2005, and recognizing that states have the right to preserve, develop and implement 

their cultural policies, to support their cultural industries for the purpose of strengthening the 

diversity of cultural expressions, and to preserve their cultural identity, including through the 

use of regulatory measures and financial support; 

        REAFFIRMING their commitment to promote sustainable development and the 

development of international trade in such a way as to contribute to sustainable development 

in its economic, social and environmental dimensions; 

         IMPLEMENTING this Agreement in a manner consistent with the enforcement of their 

respective labour and environmental laws and that enhances their levels of labour and 

environmental protection, and building upon their international commitments on labour and 

environmental matters;”
71
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       The research of The International Institute for Sustainable development (IISD) has 

described human rights, the environment, public health and labor rights in preamble in a 

suitable way as follows:  

         “Understanding sustainable development as being development that meets the needs of 

the present without compromising the ability of future generations to meet their own needs, 

and recognizing the contribution of the 1992 Rio Declaration on Environment and 

Development, the 2002 World Summit on Sustainable Development and the Millennium 

Development Goals to our understanding of sustainable development;… 

        … Affirming the progressive development of international law and policy on the 

relationships between multinational enterprises and host governments as seen in such 

international instruments as the ILO Tripartite Declaration on Multinational Enterprises and 

Social Policy; the OECD Guidelines for Multinational Enterprises; and the United Nations’ 

Norms and Responsibilities of Transnational Corporations and Other Business Enterprises 

with Regard to Human Rights;….”
72

 

        Agreements include the erga omnes obligations
73

 of investors and host states to protect 

human rights, environment and social rights without complicity among investors and host 

states to abuse human rights, protection of environment and social rights.
74

 Investors and 

host states under a BIT must respect the Bona fide principle when investing in the host state. 

It means that it cannot violate Bona fide to destroy human rights, the environment or social 

rights when investing in the host state.
75

 The author suggests that if the protection of human 
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rights, the environment, public health and social rights are included in the preamble of a new 

BIT between Thailand and the Czech Republic, arbitral tribunals will consider them when 

interpreting this new BIT because article 31 (3) (e), VCLT is related to the rules of 

international law applicable between parties.
76

 The relevant rules can be integrated with 

international good conduct as per the Universal Declaration of Human Rights (UDHR) of the 

United Nations in December 1948
77

, the Norms on the Responsibilities of Transnational 

Corporations and Other Business Enterprises with regard to Human Rights, U.N. Doc. 

E/CN.4/Sub.2/2003/12/Rev.2 (2003) (UN Norms)
78

, the Organization for Economic Co-

operation and Development (OECD)’s guidelines for multinational enterprises (MNEs),
79

  

the International Labour Organization has the ILO Declaration on Fundamental Principles 

and Rights at Work of 1998 (the 1998 Declaration)
80

 and the ILO Tripartite Declaration on 

Multinational Enterprises and Social Policy.
81

         

        In regard to the legal nature of the UDHR, UN Norms, and OECD’s guidelines for 

multinational enterprises (MNEs), the ILO 1998 Declaration and ILO Tripartite Declaration 

on Multinational Enterprises and Social Policy are soft law. However, in relation to police 
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power, where states have sovereignty to intervene in the protection of human rights, the 

environment, public health, the protection for consumers and social rights, if a new BIT 

between Thailand and the Czech Republic embraces these aspects in the preamble, it is clear 

for interpretation. Further details in regard to police power will be provided in chapter 4 

concerning the expropriation on the topic of the protection of human rights, the environment 

and social rights under the doctrine of police power in the new BIT between Thailand and the 

Czech Republic. 

2.3. Scope of Application of the BIT between Thailand and Czech Republic (1994) 

2.3.1. Admission and Establishment 

        The concept of liberalism in IIAs caused imbalances in international investment 

relations. After the economic crisis in Argentina in 2000, developing countries in Asia have 

lost in arbitral tribunal cases on numerous occasions and Thailand and the Czech Republic 

have also lost arbitral tribunal cases. 

        Using state sovereignty to control foreign investment as in the Calvo doctrine is not a 

good situation for Thailand and the Czech Republic because it means there is less chance to 

develop investment relations. Hence a new BIT between Thailand and the Czech Republic 

should consider good conditions for admission and establishment.   

        According to UNCTAD, admission and establishment refer to the idea that “states have 

sought to control the entry and establishment of foreign investors as the means of preserving 

national economic policy goals, national security, public health and safety, public morals and 

serve other important issues of public policy. Such controls represent an expression of 

sovereignty and of economic self-determination, whereby Governments judge foreign direct 

investment (FDI) in the light of the developmental priorities of their countries rather than on 

the basis of the perceived interests of foreign investors.”
82

 Currently almost all BITs have 2 

models. The first model is called the “admission clause” model which refers to admission and 

the establishment of foreign investment, subject to the domestic laws of the host country. The 
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second model is called the “right of establishment” model, which refers to foreign investors 

being granted the right of establishment, although it is not in an absolute manner.
83

 

        In article 2 of the BIT between Thailand and Czech Republic (1994), it states that: 

         “1. The benefit of this Agreement shall apply only in case where the investment by the 

investors of one Contracting Party in the territory of the other Contracting Party has been 

admitted or otherwise approved in writing, if necessary, by the competent authority in 

accordance with the law and regulations of the Contracting Party in whose territory the 

investment is made.”
84

 

        This paragraph indicates that admission and establishment investments under the BIT 

between Thailand and the Czech Republic (1994) use the model “admission clause”. Both 

countries must allow investment in accordance with the law and regulations of the host state 

as per the admission clause. It means that investment must have an admission process and 

authorization, a license, a permit or a relevant procedure. If investment is admitted in 

accordance with the law and regulations, this investment will benefit from the protection of 

investments in this BIT.
85

  The way admission clauses are used in practice is demonstrated in 

the case of Fraport v Philippines  where the arbitral tribunal found violations by foreign 

investor of the laws and regulations of the Philippines because the law of the Philippines 

contained restrictions on shareholding and management by foreigners in public 

enterprises.
86

: 

        “Fraport knowingly and intentionally circumvented the ADL by means of secret 

shareholder agreements. As a consequence, it cannot claim to have made an investment "in 

accordance with law". Nor can it claim that high officials of the Respondent subsequently 

waived the legal requirements and validated Fraport's investment, for the Respondent's 
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officials could not have known of the violation. Because there is no "investment in 

accordance with law", the Tribunal lacks jurisdiction ratione materiae”
87

 

         In order to amend the agreement to produce a new BIT between Thailand and the Czech 

Republic, comparison could be made with other BITs, for instance, the latest BIT between 

Thailand and Myanmar (2008) entitled the ‘Agreement between the Government of the 

Kingdom of Thailand and The Government of the Union of Myanmar for the Promotion and 

Protection of Investment 2008
88

, which includes the “Scope of Application” in article 2  

        “1.The benefit of this Agreement shall apply only in case where the investment by 

investor of one Contracting Party in the territory of the other Contracting Party has been 

specifically approved in writing, if so required, by the competent authorities of the latter 

Contracting Party. Such Competent Authority of the Government of the Kingdom of 

Thailand shall be as ANNEX (A) and Competent Authority of the Government of the Union 

of Myanmar shall be as ANNEX (B).” 

       In article 3 “Promotion and Protection of Investments”: 

       “1. Each Contracting Party shall encourage and create favourable condition in its 

territory for investment of the investors of the other Contracting Party and shall admit such 

investments in accordance with its laws and regulations. 

         2. Investment of investors of either Contracting Party shall at all times be accorded fair 

and equitable treatment and shall enjoy full protection and security in the territory of the 

other Contracting Party. Neither Contracting Party shall in any way be impaired by 

unreasonable or discriminatory measures the management, maintenance, use, enjoyment or 

disposal of investments in its territory of investors of the other Contracting Party. 

         3. The Contracting Parties shall within the framework of their national legislation give 

sympathetic consideration to applications for the entry and sojourn of nationals of either 

Contracting Party who wish to enter the territory of the other Contracting Party in connection 

with an investment: the same shall apply to employ persons of either Contracting Party who 

in connection with an investment wish to enter the territory of the other Contracting Party and 
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sojourn there to take up employment. Application for permit shall also be given sympathetic 

consideration.” 

       This can be compared with the Agreement (BIT) between The Czech Republic and 

Canada for the Promotion and Protection of Investments (2009)
89

 article 2, “Promotion of 

Investment”: 

        “1.Each Contracting Party shall encourage the creation of Favourable conditions for 

investors of the other Contracting Party to make investments in its territory. 

         2. Subject to its laws and regulations each Contracting Party shall admit investments of 

investors of the other Contracting Party. 

         3. This Agreement shall not preclude either Contracting Party from prescribing laws 

and regulations in connection with the establishment of a new business enterprise or the 

acquisition or sale of a business enterprise in its territory, provided that such laws and 

regulations are applied equally to all foreign investors. Decisions taken in conformity with 

such laws and regulations shall not be subject to the provisions of Articles X (Settlement of 

Disputes between an Investor and the Host Contracting Party) or XII (Disputes between the 

Contracting Parties) of this Agreement.  

         4. The Contracting Parties recognize that it is inappropriate to encourage investment by 

relaxing domestic health, safety or environmental measures. Accordingly, a Contracting Party 

should not waive or otherwise derogate from, or offer to waive or otherwise derogate from, 

such measures as an encouragement for the establishment, acquisition, expansion or retention 

in its territory of an investment of an investor. If a Contracting Party considers that the other 

Contracting Party has offered such an encouragement, it may request consultations with the 

other Contracting Party and the two Contracting Parties shall consult with a view to avoid 

any such encouragement.” 

        Article 2 and 3 of the BIT between Thailand and Myanmar (2008) and article 2 of the 

BIT between the Czech Republic and Canada 2009 are models that refer to laws and 

regulations of the host state to admit and to join with the substantive specific standard of 
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treatment.
90

 When compared with article 2 of the BIT between Thailand and the Czech 

Republic (1994), the author has the opinion that article 2 and 3 of the BIT between Thailand 

and Myanmar (2008) and article 2 of the BIT between the Czech Republic and Canada 

(2009) are more flexible and liberal. However, to change the provision of admission and 

establishment in the new BIT between Thailand and the Czech Republic, the author suggests 

that the idea of admission and establishment in the new BIT must be based on the sovereignty 

of the host state to control foreign investment by employing an admission clause, which acts 

as a filter to protect the host state and makes sure that no investment contravenes the laws and 

regulations of the host state.
91

 In addition, it must be able to encourage the creation of 

favorable conditions for investors. It also has to be ensured that admission and establishment 

processes are non-discriminatory and do not have unreasonable restrictions for foreign 

investors to encourage investment.
92

  Eventually, the author suggests that, as in the case of 

Fraport v Philippines, investors shall have the benefit of the protection of investment if the 

investment is made in accordance with the law of admission. 

 2.3.2. Application for approval of investors 

         In the BIT between Thailand and the Czech Republic (1994) article 2(2) states that “the 

investors of either Contracting Party shall apply for such approval in respect of any 

investment made after the first of January 1950”
93

 

        The author suggests that it will be fair for both countries if a new BIT between Thailand 

and the Czech Republic includes the approval of investments prior to its entry into force by 

investors of either Contracting Party. It will be resemble the BIT between the Czech Republic 

and Canada (2009) which states in article 14 that “ this Agreement shall apply to any 

investment made by investor of one Contracting Party in the territory of the other Contracting 
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Party on or after January 1st 1955”
94

 In the same way, we can also compare it with the treaty 

between the Kingdom of Thailand and the Federal Republic of Germany concerning the 

Encouragement and Reciprocal Protection of Investment in the BIT between Thailand and 

Germany (2002)
95

 which states in the Scope of Application in article 8 that “this Treaty shall 

also apply to approve investments made prior to its entry into force by investors of either 

Contracting Party in the territory of other Contracting Party consistent with the latter’s laws 

and regulation.” 

         In a new BIT between Thailand and the Czech Republic, there should be a provision to 

approve investment made prior to its entry into force. This is similar to the case of Walter 

Bau AG v Thailand:  

         “The Mavrommatis dictum cited earlier in paragraph 1, may have led to many treaties 

(including many of the Respondent’s) containing an express provision against retrospective 

temporal operation. However, such practice can be seen as states acting under an abundance 

of caution. The practice is not a helpful guide to interpretation of this particular Treaty. This 

is particularly so when the Treaty replaced had no provision for investor-state claims.  

       As said by the Tribunal in MCI Power Group LLC and New Turbine Inc. v Ecuador: “the 

silence of the text of the BIT with respect to its scope in relation to disputes prior to its entry 

into force does not alter the effects of the principle of the non-retroactivity of treaties”. The 

temporal clause in that case was: “[This Treaty] shall apply to existing at the time of entry 

into force as well as to investments made or acquired thereafter” 
96

 

         However, to approve investment before the enforcement of a new BIT between 

Thailand and the Czech Republic, there must be measures adopted or maintained by a party 

in the annex as a measurement to adopt investments made before the enforcement of the new 
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BIT. In addition, the annex also acts as a measurement of the way of settlement in a dispute 

in the case of investment made before the enforcement of a new BIT too.
97

 

 

2.4. The Term ‘Investment’ 

       The BIT between Thailand and the Czech Republic (1994) states in article 1 “For the 

purpose of this Agreement: 

         1. The term ‘investment’ means every asset invested by the investors of one Contracting 

Party in the territory of the other Contracting Party under the law in force of the latter 

Contracting Party, especially: 

        (a) movable and immovable property and any other property rights recognized by the 

law in force in the territory of Contracting Party in which the investment is made, 

        (b) share, stock and debenture of companies wherever incorporated, 

        (c) claims to money or to any performance under contract having financial value, 

        (d) intellectual property right, knowhow and goodwill as recognized by the law of the 

contracting Party in which the investment is made, 

         (e) business concessions conferred by law or under contract, including concessions to 

search for cultivate extract or exploit natural resources;”
98

 

        Recently, the BIT between Thailand and the Czech Republic (1994) has developed 

language to clarify the scope of the definition of investment in a non-exhaustive form.
99

 The 

non-exhaustive asset-based definition of investments is typical of most BITs, in which 

investment is described as “every kind of asset,” or “any kind of asset” with the listed 

categories only serving as examples of the types of assets covered. It follows the definition in 
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the German Model Treaty
100

 and the BIT between Thailand and the Czech Republic (1994) 

which use the phrase “every asset” in the same way. To understand the non-exhaustive form 

of the German model BIT, as an example, the BIT between Singapore and Germany (1973) is 

as follows: 

         “Article 1. For the purpose of this Treaty:  

      (1) The term "investment" shall comprise every kind of asset and more particularly 

though not exclusively:  

      (a) movable and immovable property as well as any other rights in rem, such as mortgage, 

lien, pledge, usufruct and similar rights;  

      (b) shares or other kinds of interest in companies,  

      (c) title to money or to any performance having an economic value; 

      (d) copyright, industrial property rights, technical processes, trade names, and goodwill; 

and  

      (e) such business concessions under public law, including concessions regarding the 

prospecting for, or the extraction or winning of, natural resources, as give their holder a legal 

position of some duration.”
101

          

      “Traditionally, investments have been categorized as either direct or portfolio 

investments. The increase of direct investment in several sectors led to the steady evolution 

of new forms of investment, when the investor enters a country and markets a product or 

service but does not own the asset. A great variety of assets are included today in the 

definition of investment and broad definitions appeared in national investment codes and 

international instruments.”
102

 However, this BIT is based only on investments under Foreign 
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Direct Investment (FDI) with the form of non - exhaustive assets but does not include 

portfolio investments because the international investment relations of Thailand have not 

expanded into portfolio investments. 

        The OECD defines direct investment as follows: “direct investment is a category of 

cross-border investment made by a resident in one economy (the direct investor) with the 

objective of establishing a lasting interest in an enterprise resident in an economy other than 

that of the investor (the direct investment enterprise). The motivation of the direct investor is 

a strategic long-term relationship between the direct investment and the enterprise which 

allows a significant degree of influence by the direct investor in the management of the direct 

investment enterprise. The lasting interest’ is evidenced where the director investor owns at 

least 10 percent of the voting power of the direct investment enterprise”
103

. The definition of 

investment in the BIT of Thailand and the Czech Republic (1994) includes the key elements 

determining the scope of application of rights and obligations under international investment 

agreements
104

and it defines ratio materiae when in arbitral process
105

 because an arbitral 

tribunal must interpret jurisdiction as to whether the proclamation of the claimant is 

investment under the definition of the BIT or not such as in the case of Saipem S.p.A. v. 

Bangladesh: 

        “Article 1(1) of the BIT gives a general definition of investment as “any kind of 

property”. On its face, this general definition is very broad. In the light of the conclusion 

reached above, according to which Saipem made an investment within the meaning of Article 

25 of the ICSID Convention, the Tribunal fails to see how the operation at issue could not be 

considered as a kind of property protected by the BIT.”
106
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         The case Saipem S.p.A. v. Bangladesh shows how to interpret the wording “any kind of 

property” as it is the same as the interpretation of the wording “every asset” in the BIT 

between Thailand and the Czech Republic (1994). The form of the non-exhaustive list was 

confirmed by arbitral tribunal following the introductory phrase.
107

 Moreover, it is possible 

to be extended by interpretation. 

         If the arbitration is managed under the ICSID Convention, then the investment not only 

qualifies as an investment under the BIT, but also satisfies the requirements of being an 

“investment” under the ICSID Convention. The investor must persuade the tribunal that the 

definition of investment is met under both the BIT and Article 25 of the ICSID Convention. 

The tribunal of ICSID has the jurisdiction to hear the “investment dispute.” The challenge for 

arbitrators has been the fact that the ICSID Convention does not actually define investment, 

which has more different interpretative approaches. The majority of known investment treaty 

arbitrations are filed at ICSID.108 Article 25 (1) of the ICSID Convention limits the Centre’s 

jurisdiction to legal disputes arising “directly out of an investment.”109 The ICSID 

Convention has not defined the term ‘investment’ but the tribunals of ICSID have the 

discretion to interpret it. The beginning of investor-state arbitration has revealed a diverse 

range of assets that have satisfied the test of being an “investment” under the BIT and the 

ICSID Convention.110  

        See the example summary case of Fedax v Venezuela: 

        “The Tribunal shall first examine the meaning of the term "investment" under Article 25 

(1) of the Convention. It is well established that numerous attempts to define investments 

were made during the negotiations of the Convention, but none were generally acceptable. 

        Within this broad framework for the definition of investment under the ICSID 

Convention, the Tribunal also notes that a number of transactions have been identified as 

qualifying as investments in given circumstances. It has also been noted by commentators of 
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the Convention, and during the history of its negotiation, that jurisdiction over loans, IS 

suppliers' credits, outstanding payments, ownership of shares and construction contracts, 

among other aspects, was left to the discretion of the parties. 

        The Tribunal turns now to a consideration of the relevant terms and provisions of the 

Agreement between the Kingdom of the Netherlands and the Republic of Venezuela. 

         It follows that, as contemplated by the Convention, the definition of "investment" is 

controlled by the consent of the Contracting Parties. 

         The nature of the transactions involved in this case, and the fact that they qualified as a 

foreign investment for the purposes of the Convention and the Agreement, serves to 

distinguish them from an ordinary commercial transaction. In this connection, however, there 

is one additional element that the Tribunal has to take into consideration. 

         While it is true that in some kinds of investment, such as the acquisition of interests in 

immovable property, companies and the like, a transfer of funds or value will be made into 

the territory of the host country. This does not necessarily happen in a number of other types 

of investments, particularly those of a financial nature. It is a standard feature of many 

international financial transactions that the funds involved are not physically transferred to 

the territory of the beneficiary, but put at its disposal elsewhere. 

        The basic features of an investment have been described as involving a certain duration, 

a certain regularity of profit and return, assumption of risk, a substantial commitment and a 

significance for the host State's development”
111

 

       Case CSOB v Slovakia: 

        “The Tribunal agrees with the interpretation adopted in the Fedax case. An investment is 

frequently a rather complex operation, composed of various interrelated transactions, each 

element of which, standing alone, might not in all cases qualify as an investment. Hence, a 

dispute that is brought before the Centre must be deemed to arise directly out of an 

investment even when it is based on a transaction which, standing alone, would not qualify as 
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an investment under the Convention, provided that the particular transaction forms an integral 

part of an overall operation that qualifies as an investment.”
112

 

        In the case Phoenix Action v Czech Republic: 

        “To summarize all the requirements for an investment to benefit from the international 

protection of ICSID, the Tribunal considers that the following six elements have to be taken 

into account: 

 1. a contribution in money or other assets;  

 2 . a certain duration;  

3.  an element of risk; 

 4. an operation made in order to develop an economic activity in the host State;  

 5. assets invested in accordance with the laws of the host State;  

 6. assets invested bona fide… 

           It is the duty of the Tribunal not to protect such an abusive manipulation of the system 

of international investment protection under the ICSID Convention and the BITs. It is indeed 

the Tribunal’s view that to accept jurisdiction in this case would go against the basic 

objectives underlying the ICSID Convention as well as those of bilateral investment 

treaties.”
113

 

         After studying the case law, the author has the opinion that in the BIT between Thailand 

and the Czech Republic (1994) in the terms of investment using the non-exhaustive model, 

the character of non-exhaustive model is clear. However, if coupled with Article 25(1) of the 

ICSID Convention, the term “investment” is not defined and will be interpreted case by case, 

and arbitral tribunal may then lead to a widening of the types of transactions and to a possible 

blurring of the distinction between investments and other types of commercial transactions, 
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which has significant implications.
114

 Only in the decision of the case of Tokios Toklés v 

Ukraine, did the arbitral tribunal hold the definition of investments with the discretion of 

parties in the BIT that they could not read in additional requirements if not expressly stated in 

the BIT and the arbitral tribunal did not extend the intention to be binding on parties in the 

BIT: 

       “In our view, however, neither the text of the definition of “investment,” nor the context 

in which the term is defined, nor the object and purpose of the Treaty allow such an origin-of-

capital requirement to be implied. The requirement is plainly absent from the text. In 

addition, the context in which the term “investment” is defined, namely, “every kind of asset 

invested by an investor,” does not support the restriction advocated by the Respondent. 

Finally, the origin-of-capital requirement is inconsistent with the object and purpose of the 

Treaty, which, as discussed above, is to provide broad protection to investors and their 

investments in the territory of either party. Accordingly, the Tribunal finds no basis on which 

to impose the restriction proposed by the Respondent on the scope of covered 

investments.”
115

 

        Hence, in practice, Thailand has still not ratified the ICSID convention and is not 

interested in using the terms of the additional facility of the ICSID because the arbitral 

awards of ICSID extend the definition under Article 25(1) so that Thailand cannot predict the 

results or impacts. It is therefore impossible to settle a dispute by arbitration under ICSID. 

However, Thailand accepts the use of the term “ad hoc” arbitration with applicable law in 

terms of the Arbitration Rules of the United Nations Commission on International Trade Law 

(“the UNCITRAL Rules”).116 

        The definition of investment in the BIT between Thailand and the Czech Republic 

(1994) is related to the form of admitted investment in accordance with the law and 
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regulations of the host state so that investments must be in accordance with the law of 

admission as in the case of Fraport v Philippines and the case of Salini v Marocco: 

        “The Tribunal cannot follow the Kingdom of Morocco in its view that paragraph 1 of 

Article 1 refers to the law of the host state for the definition of "investment". In focusing on 

"the categories of invested assets ( ... ) in accordance with the laws and regulations of the 

aforementioned party," this provision refers to the validity of the investment and not to its 

definition. More specifically, it seeks to prevent the Bilateral Treaty from protecting 

investments that should not be protected, particularly because they would be illegal.” 
117

  

        However, the author found that in the definition of investments in the BIT between 

Thailand and the Czech Republic (1994) in article 1, the wording must be amended because 

this definition is unclear about direct investment and does not cover portfolio investments. 

Hence, the author suggests in the new wording of the definition of investments in the new 

BIT between Thailand and the Czech Republic, every asset by direct investment and such 

investments does not include portfolio investments. 

        In regard to the idea of sustainable development, in the case of Salvors v Malaysia, the 

decision was as follows: 

        “Finally, the Tribunal has to consider whether the Contract contributed to the economic 

development of Malaysia. There appears to be a difference in ICSID jurisprudence as to 

whether there is a need for a contract to make a significant contribution to the economic 

development of the host State.”
118

 

        Based on this decision, the author believes in the wording of the definition of 

investments, that investments must be based on sustainable development if contracting parties 

want protection under the new BIT between Thailand and the Czech Republic. 
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2.5. The Term ‘Investor’ 

        The BIT between Thailand and the Czech Republic (1994) defines the term ‘investor’ in 

article 1 as follows: 

         “2. the term “investor” means any natural or juridical person of one Contracting Party 

who invests in the territory of other Contracting Party: 

          (a.) the term “natural person” means any natural person having the nationality of either 

Contracting Party in accordance with its law, 

        (b.) the term “juridical person” mean, with respect to either Contracting Party, any entity 

incorporated or constituted in accordance with, and recognized as juridical person by its 

law;”
119

 

        The definition of investor in this BIT indicates the scope of the term investor, who will 

have rights and obligations under the BIT as the scope of rationae personae will establish the 

jurisdiction of the BIT.
120

 

 

 2.5.1. Natural Person 

       The BIT between Thailand and the Czech Republic is determined by the national law of 

the states whose nationality is claimed.
121

 In general, investors are natural persons who have 

Thai nationality or Czech nationality and in this BIT residency or domicile is not required. 

        An investor, as a natural person who has Thai nationality or Czech nationality, will be 

considered in accordance with the law of both countries and in practice investors as a natural 

person of either country, before investing, must show a certificate of nationality, issued by 

competent authorities of the state.
122

 The investor as a natural person who has nationality of 

Thailand or the Czech Republic will have additional rights or privileges for the protection of 

investments under the circumstances of the BIT between Thailand and the Czech Republic, 

for example, the right to be able to refer an investment dispute to an international arbitration 
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tribunal.
123

 However, the point of real connection is between the state and the nationality of 

the investor under this BIT as real nationality links must be analyzed because the purpose of 

this BIT is to protect only real Thai and Czech investors and if there is a settlement at an 

arbitral tribunal under This BIT, the arbitral tribunal will consider the relevant criteria for 

determining of the real nationality of investors.
124

 

        The ICSID convention requires nationality to be established on two important dates: the 

date of consent to arbitration and the date of registration. However, the ICSID convention 

does not cover dual nationals when one of the nationalities is the one of the contracting 

states.
125

 It refers to article 25(2) of ICSID convention as follows: 

        “National of another Contracting State means:  

         (a) any natural person who, had the nationality of a Contracting State other than the 

State party to the dispute on the date on which, the parties consented to submit such dispute 

to conciliation or arbitration as well as on the date on which the request was registered 

pursuant to paragraph (3) of Article 28 or paragraph (3) of Article 36, but does not include 

any person who on either date also had the nationality of the Contracting State party to the 

dispute;”
126

 

        Under the customs of international law, in the case of Nottebohm, if a person has a 

genuine link with the state of asserted nationality, the state may require to recognize the 

nationality.
127

 

         “Nationality is a legal bond having as its basis a social fact of attachment, a genuine 

connection of existence, interests and sentiments, together with the existence of reciprocal 

rights and duties. It may be said to constitute the juridical expression of the fact that the 
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individual upon whom it is conferred, either directly by the law or as the result of an act of 

the authorities, is in fact more closely connected with the population of the State conferring 

nationality than with that of any other State. Conferred by a State, it only entitles that State to 

exercise protection vis-à-vis another State, if it constitutes a translation into juridical terms 

of the individual’s connection with the State which has made him its national.”
128

 

        The case of Nottebohm is used for consideration when the claimant has dual or multi 

nationality
129 and Article 7 of the International Law Commission (ILC )’s Draft Articles on 

Diplomatic Protection states: 

         “A State of nationality may not exercise diplomatic protection in respect of a person 

against a State of which that person is also a national unless the nationality of the former 

State is predominant, both at the time of the injury and the date of the official presentation of 

the claim.”
130

 In this case, the International Court of Justice held that state may decide to 

grant nationality to a specific person. It must be a real connection between the state providing 

the protection and the national in need of protection.
131

 

         In the case of Soufraki v UAE, the claimant allegedly had a certificate of nationality but 

the claimant had lost that nationality as a consequence of the acquisition of Canadian 

nationality. The claimant did not have Italian nationality by Italian law. Additionally, it was 

not an effective genuine link of nationality.
132

 

        “It is accepted in international law that nationality is within the domestic jurisdiction of 

the State, which settles, by its own legislation, the rules relating to the acquisition (and loss) 

of its nationality… But, it is no less accepted that when, in international arbitral or judicial 

proceedings, the nationality of a person is challenged, the international tribunal is competent 

to pass upon that challenge. It will accord great weight to the nationality law of the State in 

question and to the interpretation and application of that law by its authorities. But, it will be 
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in the end decide for itself whether, on the facts and law before it, the person whose 

nationality is at issue was or was not a national of the State in question and when, and what 

follows from that finding. Where, as in the instant case, the jurisdiction of an international 

tribunal turns on an issue of nationality, the international tribunal is empowered, indeed 

bound, to decide that issue.”
133

 

        In the case of Olguin v Paraguay there was a dual nationality dispute under the BIT 

between Paraguay and Peru: 

         “The Respondent’s thinking is that, since Mr. Olguín is a Peruvian national, and at the 

same time, a national of the United States of America, and since the Peruvian legal system 

supposedly establishes that in cases of dual nationality, the person’s registered address will 

determine the exercise of specific rights by that person, Mr. Olguín, who resides in the United 

States, may not claim the protection under the BIT.”
134

 “…There is no doubt on this point. 

There was no dispute regarding the fact that Mr. Olguín has dual nationality, and that both are 

effective. What one, or the other, or even both of his mother countries understand regarding, 

for example, the person’s exercise of political rights, civil rights, the responsibility for his 

diplomatic protection and the importance of his registered address for determining any such 

rights has no bearing on the legitimate legal fact that Mr. Olguín effectively has dual 

nationality. To this Tribunal, the effectiveness of his Peruvian nationality is enough to 

determine that he cannot be excluded from the provisions for protection under the BIT.”135  

        In the case of Champion Trading v Egypt, three of claimants had effective dual USA and 

Egyptian nationality
136

: 

        “The mere fact that this investment in Egypt by the three individual Claimants was done 

by using, for whatever reason and purpose, exclusively their Egyptian nationality clearly 

qualifies them as dual nationals within the meaning of the Convention and thereby based on 
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Article 25 (2)(a) excludes them from invoking the Convention. The Tribunal therefore holds 

that it does not have jurisdiction over the claims of the three individual Claimants”
137

 

        After analyzing the case law and the wording in the BIT between Thailand and the 

Czech Republic (1994), the author found that the wording of the definition of investor in the 

case of natural persons faces problems about the dual nationality of a natural person as an 

investor, where the investor possesses nationality of both the home state and the host state of 

this BIT or the investor has effective nationality of a third-party state. The purpose of this 

BIT is only to protect investors with the nationality of Thailand or the Czech Republic and 

the BIT does not offer protection if the foreign investor is a natural person who has 

nationality of both the home state and the host state. 

        New model BITs try to solve this problem by employing appropriate wording, for 

example in the BIT between the USA and Uruguay (2005):  

        “Article 1: Definitions 

        “investor of a Party” means a Party or state enterprise thereof, or a national or an 

enterprise of a Party, that attempts to make, is making, or has made an investment in the 

territory of the other Party; provided, however, that a natural person who is a dual citizen 

shall be deemed to be exclusively a citizen of the State of his or her dominant and effective 

citizenship.”
138

 

        The BIT between Rwanda and the USA (2008) states: 

        “Article 1: Definitions 

         “investor of a Party” means a Party or state enterprise thereof, or a national or an 

enterprise of a Party, that attempts to make, is making, or has made an investment in the 

territory of the other Party; provided, however, that a natural person who is a dual national 
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shall be deemed to be exclusively a national of the State of his or her dominant and effective 

nationality.”
139

 

        The BIT between the USA and Uruguay (2005) and the BIT between Rwanda and the 

USA (2008) indicate how to deal with or include the dominant effective dual nationality of an 

investor who is natural person. However, the author has the opinion that considering the 

purpose of BIT is only for the protection of investors from Thailand or the Czech Republic. 

The definition of investor who is natural person in the new BIT between Thailand and the 

Czech Republic must have the following wording: a natural person as an investor excludes 

those who possesses nationality of both the home state and the host state of this BIT and also 

excludes investors who have effective nationality of a third-party state. 

        2.5.2. Juridical Person 

        The term “juridical person” means, with respect to either Contracting Party, any entity 

incorporated or constituted in accordance with, and recognized as a juridical person by its 

law. The wording in this definition refers to the model of place of constitution and 

corporation in accordance with the law.
140

 It therefore refers to a Thai juridical person 

incorporated or constituted in accordance with Thai law as a corporate national of Thailand 

and a Czech juridical person incorporated or constituted in accordance with Czech law as a 

corporate national of the Czech Republic. Juridical person may be interpreted to mean 

companies, any corporations, firms, organizations or nonprofit entities etc. if they have 

investment in the territory of another Contracting party under a BIT.
141

 

        In regard to the definition of investor in BIT, the corporate nationality of an investor as a 

juridical person must refer to customary international law as confirmed in the case of 

Barcelona Traction. The international Court of Justice (ICJ) had to consider an application by 

Belgium accepting a claim of Belgian nationals who were the majority shareholders in a 
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Canadian incorporated company, who held shares and assets including Spanish subsidiaries. 

The Court held that Belgium was unqualified to pursue claims against Spain for damage done 

to the company.
142

 The exclusion of shareholder rights against a host state about the damage 

to a company is considered as a general principle
143

and a corporation has the nationality of 

the state in which it is incorporated, and only the latter state has the rights of diplomatic 

intervention on behalf of the corporation.
144

 Article 25 of ICSID Convention states that: 

       “(2) “National of another Contracting State” means:  

       (b) any juridical person which had the nationality of a Contracting State other than the 

State party to the dispute on the date on which the parties consented to submit such dispute to 

conciliation or arbitration and any juridical person which had the nationality of the 

Contracting State party to the dispute on that date and which, because of foreign control, the 

parties have agreed should be treated as a national of another Contracting State for the 

purposes of this Convention.”
145

  

         The relevant cases as a criterion for an investor as a juridical person in BITs mostly cite 

the case of Tokios Toklés v Ukraine. The claimant was a corporate enterprise under the laws 

of Lithuania but a Ukrainian shareholder owned 99 percent of its shares. The claimant 

company qualified as a Lithuanian investor under the Lithuania-Ukraine BIT. 

        “According to the ordinary meaning of the terms of the Treaty, the Claimant is an 

‘investor’ of Lithuania if it is a thing of real legal existence that was founded on a secure 

basis in the territory of Lithuania in conformity with its laws and regulations. The Treaty 

contains no additional requirements for an entity to qualify as an ‘investor’ of Lithuania.”
146

 

        “These investment agreements confirm that state parties are capable of excluding from 

the scope of the agreement entities of the other party that are controlled by nationals of third 
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countries or by nationals of the host country. The Ukraine-Lithuania BIT, by contrast, 

includes no such “denial of benefits” provision with respect to entities controlled by third-

country nationals or by nationals of the denying party. We regard the absence of such a 

provision as a deliberate choice of the Contracting Parties. In our view, it is not for tribunals 

to impose limits on the scope of BITs not found in the text, much less limits nowhere evident 

from the negotiating history. An international tribunal of defined jurisdiction should not reach 

out to exercise a jurisdiction beyond the borders of the definition. But equally an international 

tribunal should exercise, and indeed is bound to exercise, the measure of jurisdiction with 

which it is endowed”
147

 

        The case Tokios Toklés v Ukraine has been criticized by the President of the Tribunal, 

Professor P. Weil, who issued a strong dissenting opinion that the object and purpose of the 

ICSID mechanism provides opportunity for investments made in the State by its own citizens 

through a foreign entity. He stated: “When it comes to mechanisms and procedures involving 

States and implying thereby, issues of public international law, economic and political reality 

are to prevail over legal structures. So much that the application of the basic principles rules 

of public international law should not be frustrated by legal concepts and rules prevailing in 

the relations between private economies and juridical players”
148

 In this regard, Schreuer and 

his collective stated  that “the better approach would appear to be a realistic look at the true 

controllers hereby blocking access to the Centre for juridical persons that are controlled 

directly or indirectly by nationals of non-Contracting States or nationals of the host State.”
149

 

        The same result as the case of Tokios Toklés v Ukraine occurred in the case of Saluka v 

Czech Republic where the owner of the company was Japanese as a claimant (investor) but 

had corporate nationality of the Netherlands under the BIT between the Czech Republic and 

the Netherlands. The arbitral tribunal decided that: 

       “The Tribunal has some sympathy for the argument that a company which, has no real 

connection with a State party to a BIT, and which is in reality a mere shell company 

                                                           
147

 Ibid,para.36. 

148
 OECD.,op.cit.note.102,p.22. 

149
 SCHREUER.,CH. ,MALINTOPPI.,L .,REINISCH.,A. ,SINCLAIR.,A., The ICSID Covention : A 

Commentary. Cambridge, : Cambridge University Press, 2009. p. 323. 



57 
 

controlled by another company which is not constituted under the laws of that State, should 

not be entitled to invoke the provisions of that treaty.”
150

 

       The arbitral tribunal had reason to decide that the claimant had corporate nationality of 

the Netherlands stating that: 

       “The Tribunal cannot in effect impose upon the parties a definition of “investor” other 

than that which they themselves agreed. That agreed definition required only that the 

claimant-investor should be constituted under the laws of (in the present case) The 

Netherlands, and it is not open to the Tribunal to add other requirements which the parties 

could themselves have added but which they omitted to add.”
151

 

        In the case of Vacuum salt v Ghana, the criterion of foreign control in article 25(2)(b) 

was stated as follows: 

        “The reference in Article 25(2)(b) to "foreign control" necessarily sets an objective 

Convention limit beyond which ICSID jurisdiction cannot exist and parties therefore, lack 

power to invoke same no matter how devoutly they may have desired to do so.”
152

 The 

Greek shareholder’s “technical advice generally was heeded and even proved to be 

indispensable, (but) does not fuse with his 20 percent shareholding to render him capable of 

strongly influencing critical decisions on important corporate matters”
153

and in fact 80 

percent of management was controlled by Ghanaian holders. 

        In the case of TSA Spectrum de Argentina S.A.v Argentina Republic, it can be 

summarized that the arbitral tribunal did not have jurisdiction under Article 25(2)(b) of 

ICSID Convention because the claimant was a Dutch company but it had been controlled by 

an Argentinean.
154
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       “The only conclusion that can be drawn from the information and evidence available to 

the Tribunal is thus that the ultimate owner of TSA on and around the date of consent was the 

Argentinean citizen….It therefore follows that, whatever 46 interpretation is given to the BIT 

between Argentina and the Netherlands, including the Protocol to the BIT, TSA cannot be 

treated, for the purposes of Article 25(2)(b) of the ICSID Convention, as a national of the 

Netherlands because of absence of “foreign control” and that the Arbitral Tribunal therefore 

lacks jurisdiction to examine TSA’s claims.”
155

 

      In the BIT between Thailand and the Czech Republic (1994) in the wording of its 

definition of juridical person, the author assumes that it will be similar to the case of Tokios 

Toklés v Ukraine and the case of Saluka v Czech Republic. These two cases addressed 

problems about citizenship through a foreign entity and were the origin of the concept of 

“treaty shopping”. Nikièma explained that treaty shopping refers to “the practice of investors 

who specifically seek to benefit from the most advantageous protection of a BIT that has 

been signed between the host state in which they have invested and another State of which 

they do not hold the nationality. As such, the benefits of a BIT between States A and B may 

be “stretched” to investors from State C who acquire the nationality of A or B for the purpose 

of benefitting from the protection of the BIT. The acquisition of a “useful” nationality by 

companies is possible through various means and for a variety of reasons.” 
156

 

         The main problem about “treaty shopping” and mail box companies may be extended to 

the BIT between Thailand and the Czech Republic (1994). Strange investments may exist that 

abuse the principles of BIT, which is intended to protect only investors with Thai or Czech 

nationality. There are several strange investments for example, the first strange investment 

refers to investment by an investor from a non-Contracting Party (for example, the USA) 

through an intermediate company established in the home state (for example, the Czech 

Republic) who afterwards establishes a local subsidiary company in the home state (for 
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example, Thailand). The second strange investment refers to investment by an investor from 

the host state (for example, Thailand) through an intermediate company established in the 

Contracting Party (for example the Czech Republic) an intermediate company with Czech 

nationality, but a Thai owner who establishes a local subsidiary company in Thailand. The 

third strange investment refers to a parent company in the home state (for example, the Czech 

Republic), an incorporated intermediate holding company in a state which is non-Contracting 

(for example, the USA) and a USA intermediate holding a company as a Czech owner who 

established a local subsidiary company in the host state (for example, Thailand) but, under 

the BIT between Thailand and the Czech Republic, it is possible for the USA intermediate 

holding company with a Czech owner to claim protection of investment under the BIT 

between Thailand and the Czech Republic (1994). 

         The case of Tokios Toklés v Ukraine and the case of Saluka v Czech Republic revealed 

problems about own citizens through a foreign entity and the problem of “treaty shopping” 

and mail box companies, and this impacted the wording of the definition of investor as a 

juridical person in the BIT between Thailand and the Czech Republic (1994) The author 

suggests amending this definition. 

        It is necessary to establish how the criteria can be amended to determine the nationality 

of a juridical person in the new BIT between Thailand and the Czech Republic. The author 

believes that models of criteria to determine the nationality of juridical persons must be 

studied. In the BIT between Thailand and the Czech Republic (1994), the place of 

incorporation criterion was employed. This criterion decides the nationality of a juridical 

person by the place where the juridical person is incorporated. 
157

 However, it should not be 

forgotten that the model of the place of incorporation caused the problem of “treaty 

shopping”. 

         The head office criterion or company seat refers to the place where the juridical person 

is actually based and/or conducts the effective management of the company, and is not only 

constituted or incorporated in the host country in order to acquire the nationality of the 

state.
158

An example of a treaty to use as a model of the head office criterion or company seat 

is the BIT between Germany and China (2003): 
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      “2. the term "investor" means 

      (a) in respect of the Federal Republic of Germany: 

      - any juridical person as well as any commercial or other company or association with or 

without legal personality having its seat in the territory of the Federal Republic of Germany, 

irrespective of whether or not its activities are directed at profit; 

     (b) in respect of the People’s Republic of China: 

    - economic entities, including companies, corporations, associations, partnerships and 

other organizations, incorporated and constituted under the laws and regulations of and with 

their seats in the People’s Republic of China, irrespective of whether or not for profit and 

whether their liabilities are limited or not;”
159

 

       The BIT between Germany and Bangladesh 1981:  

        “(4) The term "companies" shall mean 

        (a) in respect of the Federal Republic of Germany any juridical person as well as any 

commercial or other company or association with or without legal personality having its seat 

in the German area of application of the present Agreement and lawfully existing consistent 

with legal provisions, irrespective of whether the liability of its partners. associates or 

members is limited or unlimited and whether or not its activities are directed at profit;  

         (b) in respect of the People's Republic of Bangladesh: any partnership constituted under 

the Partnership Act. 1932 and any company formed and registered under the Companies Act. 

1913 either private or public, irrespective of whether the liability of its members is limited by 

shares or by guarantee or is unlimited, having its seat in the territory of the People's 

Republic of Bangladesh and lawfully existing consistent with legal provisions and whether 

or not its activities are directed at profit.”
160

 

         The model of the head office criterion or company seat aims to reduce the problem of 

“treaty shopping”. This model shows that the company has a real business activity with 

contracting parties under the BIT. However this model does not reduce the problem of “treaty 
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shopping” efficiently because juridical persons are able to transfer their head offices to 

another state easily.
161

 

        The next model criterion to determine the nationality of a juridical person for 

consideration is the model of the control criterion. This model applies the criterion of 

juridical persons who are established in accordance with the laws of contracting parties and 

which are controlled, directly or indirectly by nationals of a contracting party. However, in 

this model, it is not easy to identify the real shareholder of companies in case where 

mutability of control means mutability of nationality in companies.
162

As an example, 

according to the Foreign Business Act, B.E. 2542 (1999) of Thailand, section 4,
163

if Mr.A. 

who is of Czech nationality wants to establish a limited company in Thailand, supposing that 

his company is called the “Ceskothajsko Company”, if this company wants to have the 

nationality of Thailand, Mr.A. must have shares in the company of 49 percent and other Thai 

shareholders have shares in the company of 51 percent. Then the “Ceskothajsko Company” 

can assume Thai nationality under the Foreign Business Act, B.E. 2542. Mr. B and Mr. C are 

Czech businessmen who want to establish a new company “Novycesko company” and the 

Ceskothajsko Company with Thai nationality has shares in the “Novycesko company” of 60 
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percent and Mr. B and Mr. C have shares of only 40 percent. This example shows that it is 

not easy to determine who has real control, directly or indirectly, of the company.  

       The BIT between Thailand and Myanmar (2008) is an interesting example of a definition 

of juridical person in real economic activities, in the same territory at the Contracting Party. 

       “b) juridical persons, including companies, corporations, business, associations and other 

organizations, which are constituted or otherwise duly organised under the law of that 

Contracting Party and have their seat, together with real economic activities, in the 

territory of that same Contracting Party.”
164

 

        in CETA, it states that: 

        “investor means a Party, a natural person or an enterprise of a Party, other than a branch 

or a representative office, that seeks to make, is making or has made an investment in the 

territory of the other Party; 

For the purposes of this definition, an enterprise of a Party is:  

(a) an enterprise that is constituted or organised under the laws of that Party and has 

substantial business activities in the territory of that Party; or  

(b) an enterprise that is constituted or organised under the laws of that Party and is 

directly or indirectly owned or controlled by a natural person of that Party or by an 

enterprise mentioned under paragraph (a); 

       locally established enterprise means a juridical person that is constituted or 

organised under the laws of the respondent and that an investor of the other Party owns 

or controls directly or indirectly;”
165

 

        In the BIT between Thailand and Myanmar (2008) and from the text about investors in 

CETA, there have been attempts to reduce the problem of “treaty shopping”. However, this 

problem still remains and is not easy to solve it. It can only be achieved through the 

amendment of the wording of the definition of investor as a juridical person. Hence, in the 

new BIT between Thailand and the Czech Republic, there must be a measure about the denial 

of benefits.  

                                                           
164

BIT between Thailand and Myanmar 2008., op.cit.footnote. 88.  

165
 Canada-European Union Comprehensive Economic and Trade Agreement (CETA). , op.cit.,footnote. 71. 



63 
 

  2.6. Denial of Benefits Clause 

        Problems of “treaty shopping” will arise in investment relations between Thailand and 

the Czech Republic because the wording in the definition of investor as a juridical person in 

the BIT between Thailand and the Czech Republic (1994) will cause this problem if it is not 

amended. The author suggests law cases of arbitral tribunals and also suggests some models 

of BITs or IIAs are used to solve this problem for the amendment of the definition of investor 

as a juridical person for new the BIT between Thailand and the Czech Republic; however, it 

is not enough and must include another measure regarding the ‘denial of benefit’ clause. 

         The denial of benefit clause is of benefit to the host state. The authority effectively 

removes from the definition of “investor” shell companies as a juridical person owned by 

nationals of a third-country or the host state and companies as juridical persons owned by 

certain third-country aliens,
166

just as a denial to consent jurisdiction for the settlement of 

disputes.
167

  

The BIT between Austria and Libya (2002) provides an example as follows: 

       “Article 9 Denial of Benefits 

        A Contracting Party may deny the benefits of this Agreement to an investor of the other 

Contracting Party and to its investments, if investors of a Non-Contracting Party own or 

control the first mentioned investor and that investor has no substantial business activity in 

the territory of the Contracting Party under whose law it is constituted or organized.”
168

 

        The next example is the ASEAN Comprehensive Investment Agreement 2009 (ACIA 

2009). This agreement raise to allow investments in the countries of the ASEAN Community 

for the purpose of creating a conducive investment environment that allows a freer flow of 

capital, goods and services, technology and human resources and overall economic and social 

development in ASEAN. However, member countries in the ASEAN Community still have  

apprehensions about foreign enterprises from third states, non-member states of ASEAN 
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Community and the problem of “Treaty shopping”. In the case of Yaung Chi Oo Trading Pte 

Ltd. v. Government of the Union of Myanmar, it was decided that : 

         “Where the investment is made over a period of time, as in the present case, effective 

management of the investing company at the place of incorporation may be required 

throughout this period. On the other hand, although the legal requirements of the State of 

incorporation will not necessarily be sufficient, there is no reason to ignore those 

requirements in assessing whether there was effective management. Moreover, a tribunal 

should be slow to hold that a company which was effectively managed from the place of 

incorporation at the time an investment was made has subsequently lost treaty protection 

precisely because key personnel have been engaged in giving effect to the investment in 

accordance with the terms of the joint venture agreement. This could lead to arbitrary results 

and would disfavour small investors who may play a significant role in intra-ASEAN 

investment.”
169

  

        In regard to the case of Yaung Chi Oo Trading Pte Ltd. v. Government of the Union of 

Myanmar, the author hypothesizes that countries in the ASEAN Community are apprehensive 

about third party, non-member states and the problem of treaty shopping. In addition, 

Thailand still limits foreign investment from some foreign countries as does Myanmar, Laos, 

and Cambodia. These countries are not ready to be open to foreign investment. However, 

Singapore, Malaysia, Indonesia, the Philippines, Vietnam and Brunei are open to foreign 

investment from non-member states. Hence, this situation requires the Denial of Benefits in 

ACIA (2009) to resolve such problems as follows. 

       “ASEAN Comprehensive Investment Agreement 2009 

        Article 19 

          Denial of Benefits 

       1. A Member State may deny the benefits of this Agreement to: 

       (a) an investor of another Member State that is a juridical person of such other Member 

State and to investments of such investor if an investor of a non-Member State owns or 

controls the juridical person and the juridical person has no substantive business operations in 

the territory of such other Member State;  
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        (b) an investor of another Member State that is a juridical person of such other Member 

State and to investments of such investor if an investor of the denying Member State owns or 

controls the juridical person and the juridical person has no substantive business operations in 

the territory of such other Member State; and 

        (c)   an investor of another Member State that is a juridical person of such other Member 

State and to an investment of such investor if investors of a non-Member State  own or 

control the juridical person, and the denying Member State does not maintain diplomatic 

relations with the non-Member State. 

         2. Following notification to the Member State of the investor, and without prejudice to 

paragraph 1, a Member State may deny the benefits of this Agreement to investors of another 

Member State and to investments of that investor, where it establishes that such investor has 

made an investment in breach of the domestic laws of the denying Member State by 

misrepresenting its ownership in those areas of investment which are reserved for natural or 

juridical persons of the denying Member State.  

        3.  A juridical person is: 

       (a) “owned” by an investor in accordance with the laws, regulations and national policies 

of each Member States;  

       (b) “controlled” by an investor if the investor has the power to name a majority of its 

directors or otherwise to legally direct its actions.”170 

        An interesting case for the study of the denial benefits clause is the case of Energy 

Charter Treaty (ECT) in article 17 (1) “Each Contracting Party reserves the right to deny the 

advantages of this Part to: 

 (1) a legal entity if citizens or nationals of a third state own or control such entity and if that 

entity has no substantial business activities in the Area of the Contracting Party in which it is 

organised;”
171
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        The case Plama v Bulgaria is also relevant to the denial of benefits. The arbitral tribunal 

decided that: 

        “…Claimant's Request for Arbitration on 24 December 2002, the Respondent, in a letter 

to ICSID dated 18 February 2003, exercised its right in accordance with Article 17(1) ECT to 

deny the advantages of the ECT to the Claimant, citing the lack of evidence as to ownership 

and control. It did so on the basis that the Claimant is a "mailbox company" which has no 

substantial business activities in the Republic of Cyprus, where it is incorporated; and it has 

failed to establish that it is owned or controlled by nationals of an ECT Contracting State.”
172

 

         Dolzer and Schreuer summarized paragraphs 152-158 and paragraphs 159-165 in this 

case stating that: “The tribunal found that the denial of benefits clause was drafted in 

permissive terms and did not operate automatically but required the actual exercise of the 

home state’s rights. The exercise of that right could only be made prospectively and not 

retroactively after the investment had been made.”
173

 

        After studying the comparative model of IIA about the denial of benefits clause and case 

law relevant to the development of a new BIT between Thailand and the Czech Republic, the 

author thinks that it is necessary to have a denial of benefits clause to protect the investments 

of only Thai and Czech nationals under the BIT between Thailand and the Czech Republic. A 

new BIT between Thailand and the Czech Republic cannot allow “treaty shopping”. A denial 

of benefits clause is suitable for the new BIT. Hence, the author suggests that in the new BIT 

between Thailand and the Czech Republic, there must be a denial of benefits clause following 

the wording of the denial of benefits in ACIA (2009) because this agreement has cautious 

language in the detail of the denial of benefits. However, it is not enough if considering the 

case of Plama v Bulgaria. The author, therefore, also suggests that the denial of benefits in 
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the new BIT shall also include investments made prior to entry into the new BIT so that the 

denial of benefits would then be automatic and comprehensive. 

  2.7. The Term ‘Territory’ 

         The BIT between Thailand and the Czech Republic (1994) states that the term 

‘territory’ means territory over which the Contracting Party has sovereignty or jurisdiction” 

         In this provision, for those who study international law, it is easy to understand the 

interpretation but for others it may lack detail. A comparison can be drawn with the BIT 

between Lebanon and Republic of Korea (20060 which states that: 

         “ "territory" means the territory of the Contracting Parties, including the territorial sea 

as well as the maritime areas including the exclusive economic zone, its seabed and subsoil 

adjacent to the outer limit of the territorial sea over which the State concerned exercises, in 

accordance with national and international law, jurisdiction and sovereign rights.”
174

 

          In the new BIT between Thailand and the Czech Republic, the author believes that it is 

advisable to extend the detail of territory to enhance clarity when applying the BIT. The 

extension of the term ‘territory’ has meaning when contracting parties have investments 

under the BIT. It has to follow the provision of the scope of application of the BIT for 

investments in the territory of the other contracting party. This contracting party must be 

admitted or otherwise approved in accordance with the law and regulations of the contracting 

party in whose territory the investment is made. For example, the investment of intellectual 

property rights, know-how and goodwill have to be recognized by the law of the contracting 

party in which the investment is made. This means if the trademark M. was not invented in 

Thailand and recognized by the law of intellectual property rights of Thailand, the result is 

that the owner of this trademark M. as a claimant is not able to claim under BIT in arbitration 

because arbitral tribunal does not have jurisdiction. 

 2.8. The Terms ‘Home State’ and ‘Host state’ 

        The BIT between Thailand and the Czech Republic (1994) does not define home state 

and host state. It is therefore advisable to define home state and host state in the new BIT 

between Thailand and the Czech Republic to add clarity about the rights and obligations of 

the home state and host state under the new BIT. 
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         ‘Home state’ means the state as declared by the investor that is accepted by the host 

state.
175

 The host state means the state where the investment is located.
176

 The home state 

and the investors shall respect the promotion of investment of the host state under the rule of 

law within regard to sustainable development, specifically to protect human rights, the 

environment and labor rights of the host state and the home state. The investors have the 

rights to request information from the host state.
177

 The host state shall ensure fair 

administrative, legislative and judicial processes under the rule of law and the host state also 

has the right to request foreign investors to respect the protection of human rights, the 

environment and labor rights and the right to request investment information from foreign 

investors.
178

 

2.9. The Terms ‘Transfer of Investment’ and ‘Returns’ 

         The BIT between Thailand and the Czech Republic (1994) provides in “article 1(3) that: 

the term of  “returns” means the amounts yielded by an investment and, in particular, though 

not exclusively, includes profit, interest, capital gains, dividends, royalties and free; and in 

article 8 about transfers of investments and Returns provides that 1. Either Contracting Party 

guarantees to investors of the other Contracting Party free transfer of investments and returns 

without undue delay in freely convertible currencies, especially: 

        (a) capital and additional amount to maintain or increase the investment; 

        (b) profits, interest, dividends and other current income; 

        (c) funds in repayment of loans; 

        (d)  royalties or frees; 

        (e) proceeds of sale or liquidation of the investment. 
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2. Transfers referred to in paragraph 1 shall be effected at the market rate of exchange 

prevailing on the date of Transfer.”
179

 

         The article about Transfer of Investment and Returns is based on the liberal movement 

of capital. Moreover, the host state must guarantee it. Nevertheless, when considering the 

financial problems in Thailand in 1997, the new BIT between Thailand and the Czech 

Republic should include some measure for prevention. It means that the transfers and returns 

would still be based on the liberal movement of capital, but a contracting party may prevent a 

transfer and a return though the equitable, non-discriminatory and good faith application of 

its laws relating to bankruptcy, insolvency or the protection of the rights of creditors, issuing, 

trading or dealing in securities, and in the case of criminal or penal offenses, and in 

particular, terrorism. Investors shall report about transfers of currency or other monetary 

instruments in the case of money laundering.   

2.10. Entry into Force, Duration and Termination 

        Article 12 of the BIT between Thailand and the Czech Republic (1994) provided that: 

        “ (1) Each Contracting Party in writing of the completion of the constitutional 

formalities requires in its territory for the entry into force of this Agreement. This Agreement 

shall enter to force on date of the letter of the two notifications for an initial period of ten 

years.  

      (2) This Agreement shall remain in force unless either Contracting Party notifies the other 

Contracting Party in writing of its intention to terminate it. The notice of termination of this 

agreement shall become effective one year after it has been received by the other Contracting 

Party. In respect of investments or commitments to invest made prior to the date when the 

notice of termination of this agreement become effective, the provisions of Article 1 to 11 

inclusive of this Agreement shall remain in force for a period of fifteen years.”
180

 

       This article indicates how entry into force of this BIT depends on the constitutional 

formalities of Thailand and the Czech Republic, and in particular, on ratification and 

approval by Parliament.  
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        The creation of a new BIT between Thailand and the Czech Republic depends on 

renegotiation between the governments of both states and the termination of the old BIT 

between Thailand and the Czech Republic (1994). However, in practice, the problem of 

vague wording and obstacles to the application in this BIT have not been talked about and 

renegotiated. Hence, following article 12, the author suggests that both states should 

renegotiate it to solve the problems of the existing BIT to amend the subsequent BIT. 

        The new entry into force, duration and termination provisions in the new BIT between 

Thailand and the Czech Republic must indicate its duration. For example, the BIT shall 

remain in force for a period of ten years. Thereafter, it shall remain in force until the 

expiration of a twelve month period from the date either Contracting Party notifies the other 

in writing that it terminates this BIT and also in respect of investments made prior to the 

termination of this BIT. The provisions of this BIT shall continue to be effective for a period 

of ten years from the date of termination.
181

  The author suggests that the indication of the 

duration into force will make both states renegotiate if both states have interest or if not, it 

will mean to will be terminated automatically. 

2.11. Summary of this Chapter 

        The BIT between Thailand and the Czech Republic (1994) including the definitions and 

related provisions have gaps that will cause problems in application and interpretation, so for 

a revised BIT between Thailand and the Czech Republic, the author suggests including the 

protection of human rights, the environment, public health, protection for consumers and 

social rights in the preamble. In the admission clause for a new BIT, investors must admit 

investment in accordance with the laws and regulations of the host state. The new BIT shall 

approve investments made prior to its entry into force but the measure to adopt or maintain 

must be indicated in the annex. 

        The definition of investments for a new BIT between Thailand and the Czech Republic 

must include every asset by direct investment but not cover portfolio investments and be 

based on sustainable development. With reference to the definition of an investor as a natural 

person, the new BIT shall exclude those who possess nationality of both the home state and 

the host state and shall also exclude investors who have effective nationality of a third-party 
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state. The juridical persons must have their seat, together with real economic activities in the 

territory of the same contracting party in the new BIT. Also, the new BIT must have a ‘denial 

of benefits’ clause to indicate that a contracting party may deny the benefits of this BIT to an 

investor of other contracting party and to its investments if the investor of a non-contracting 

party owns or controls the first mentioned investor and that investor has no substantial 

business activity in the territory of the contracting party under whose law it is constituted or 

organized. The denial of benefits shall also be applied to cover investments made prior to 

entry into force of the new BIT. The definition of territory must cover and extend to the 

maritime areas and in addition also shall define the terms ‘home state’ and ‘host state’. 

        Transfer and return in the new BIT must be based on the liberal movement of capital  

and may be prevented by equitable, non-discriminatory and good faith measures which are 

related to bankruptcy, insolvency or the protection of rights of creditors and also may prevent 

threats to  security for example, measures to prevent terrorism, crime etc. 

        The new BIT shall have a particular duration in force but termination, however, must 

allow continued protection of investments made prior to the termination.   
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Chapter 3   

Standards of Treatment of Protection of Investments under the BIT 

between Thailand and the Czech Republic  

3.1.Introduction 

         Investment relations between both countries under a BIT include international 

investment involving the transfer of tangible or intangible assets from one country to another 

country for the purpose of their use in that country to generate wealth under the total or 

partial control of the owner of the assets.
182

 The BIT between Thailand and the Czech 

Republic (1994) regulates international investments between both countries under 

international investment law. 

        International investment law attempts to regulate international investment to reduce the 

risk for foreign investment because there is uncertainly when investors from one country 

invest in another country. The uncertainly of foreign investment includes political risk, the 

risk of poor domestic law or its application, etc. 

        The Treaties of Friendship, Commerce and Navigation (FCNs) and the first BIT 

between Germany and Pakistan (1959), the Calvo doctrine, the Hull formula, and the case of 

Barcelona Traction, etc., are all significant events and agreements in the field of international 

investment law for the reduction of foreign investment risks in IIAs. The reduction of risks in 

the standards of treatment for the protection of investment refers to the national treatment, the 

Most-Favoured Nation Treatment (MFN Clause), Fair and Equitable Treatment (FET), and 

protection for expropriation. 

       The BIT between Thailand and the Czech Republic (1994) includes obligations to 

provide standards of treatment.
183

 The first standards are relative standards such as national 

treatment and Most-Favoured Nation Treatment (MFN Clause). The host state will grant 

these treatments to investments with reference to other investments i.e. comparisons of 
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investments.
184

 The second standards are absolute standards of treatment such as non-

contingent treatments. Examples of absolute standards are the provisions on fair and 

equitable treatment, and expropriation.
185

 

        With reference to the BIT between Thailand and the Czech Republic (1994), the author 

will explain and analyse the standards of treatment about the protection of investment in 

regard to national treatment, Most-Favoured Nation Treatment (MFN Clause), Fair and 

Equitable Treatment (FET), full protection and security and the Umbrella Clause. Protection 

for expropriation will also be explained and analysed in the next chapter.  The author aims to 

clarify meanings and solve problems of wording in the standards of treatment for the 

protection of investments for the creation of a new BIT between Thailand and the Czech 

Republic. 

 3.2. National Treatment and Most-Favoured Nation Treatment (MFN Clause) 

       The BIT between Thailand and the Czech Republic (1994) includes standards of 

treatment for the protection of investments in article 3 “Promotion and Protection of 

Investment : 

        1. Each Contracting Party shall, having regard to its programmes and policies, 

encourage and facilitate the investment in its territory by the investors of the other 

Contracting Party. 

        2. Investment of the investors of one Contracting Party in the territory of the other 

Contracting Party shall enjoy the most constant protection and security under the law of the 

latter Contracting Party.”
186

 

       Article 4 about “Investment Treatment” states:  

         “1. (a) Investment made by investors of one Contracting Party in the territory of the 

other Contracting Party, and the returns therefrom, shall receive treatment which is fair and 
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equitable and not less favourable than that accorded in respect of the investment and returns 

of the investors of the latter Contracting Party or of any third State. 

        (b) Each Contracting Party shall in its territory accord to the investor of the other 

Contracting Party as regards the management, use, enjoyment or disposal of their 

investments, treatment which is fair and equitable and not less favourable than that which it 

accords to its own investors or the investors of any third State.”
187

 

        Article 3 binds Thailand and the Czech Republic to have programmes and policies to 

encourage and facilitate investment by the laws of Thailand and Czech Republic. However 

article 4 extends the protection of investments to standards of treatment under the concept of 

international investment law. It refers to national treatment, Most-Favoured-Nation 

Treatment (MFN Clause), and Fair and Equitable Treatment (FET). However for this topic, 

the author would like to explain and analyse the principles of national treatment, and Most-

Favoured-Nation Treatment (MFN Clause). 

        The MFN Clause in the BIT between Thailand and the Czech Republic (1994) is applied 

in article 7 about compensation “where investment made by investors of one Contracting 

Party in the territory of the other Contracting Party suffer loss owing to war or other armed 

conflict, revolution, a state of national emergency, revolt, insurrection or riot in the territory 

of the other Contracting Party, the investor concerned shall be accorded treatment, as regards 

restitution, indemnification, compensation or other settlement, in conformity with 

international law and, in any event, not less favourable than would be accorded in the same 

circumstances to and investor of the other Contracting Party or to an investor of any third 

State. The compensation paid under this Article shall be freely transferable in freely 

convertible currencies.” 

        Article 4 combines the national treatment and MFN Clause
 188

 but can be separated into 

the subtopics of national treatment and the MFN Clause as presented below.   
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3.2.1. National Treatment  

        In relation to foreign direct investment (FDI) between Thailand and the Czech Republic, 

national treatment involves an economic aim not dissimilar to that which has motivated its 

adoption in trade agreements: Thai and Czech investors should be subject to the same 

competitive conditions in the markets of both countries, and therefore no government 

measure should unduly favour domestic investors.
189

 Hence the BIT between Thailand and 

the Czech Republic must have provisions about national treatment. 

       Regarding human rights, a person is prohibited from discriminating against others. The 

principle of national treatment therefore has been developed and applied in the field of 

international investment law for investment protection.  National treatment is a standard of 

investment protection which requires the host state to treat foreign investment or foreign 

investors in the same way as national investors
190

. It means that there are no differences in 

the investment situation for Thai and Czech investors. The sentence in article 4(b) “regards 

the management, use, enjoyment or disposal of their investments, treatment which is fair and 

equitable and not less favourable than that which it accords to its own investors or the 

investors” states that there can be no discrimination between investors of Thailand and the 

Czech Republic. National treatment provides protection for foreign investors in both the de 

jure and de facto aspects. In de jure, national treatment provides protection for foreign 

investors in terms of laws and regulations. In the same way, in de facto, if in fact the national 

treatment has been violated, foreign investors are protected as well.
191

 

        In the case Thunderbird v Mexico it was decided that:  

        “It is not expected from Thunderbird that it show separately that the less favourable 

treatment was motivated because of nationality. The text of Article 1102 of NAFTA does not 

require such showing. Rather, the text contemplates the case where a foreign investor is 
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treated less favourably than a national investor. That case is to be proven by a foreign 

investor, to determine the reason why there was less favourable treatment.”
192

 

In the case of ADF v USA it was decided that: 

        “The question may be raised whether the equality of treatment accorded by the 

Respondent to the Investor and to U.S. steel manufacturers and steel fabricators was more 

apparent than real, and whether less favorable treatment was de facto (though not de jure)… 

It appears to us that the Investor was trying to raise these questions, albeit obliquely or 

indirectly, when it argued, as was noted earlier, that the only difference between the ADF 

Group and U.S. steel fabricators is “the physical location of their facilities” was “irrelevant.” 

Evidence of discrimination, however, is required. For instance, it appears to the Tribunal that 

specific evidence concerning the comparative economics of the situation would be relevant, 

This scant evidence is, however, not sufficient to show what the relevant competitive 

situation of Canadian fabricators and U.S. fabricators was in general, nor was it evidence of 

the comparative costs of steel fabrication in the U.S. and Canadian facilities, in particular. 

The Investor did not sustain its burden of proving that the U.S. measures imposed (de jure or 

de facto) upon ADF International, or the steel to be supplied by it in the U.S., less favorable 

treatment vis-à-vis similarly situated domestic (U.S.) fabricators or the steel to be supplied by 

them in the U.S.”
193

 

        The phrase “not less favourable  than” is used in most BITs and means that the treatment 

is the same as that received by national investors of a host country, which allows the 

possibility of the host state’s actions to have measures in accordance with standards of 

treatment that may be in practice more favourable to foreign, as compared to national, 

investors. This may happen where standards of treatment accorded to national investors who 

are in situations comparable to those of foreign investors fall below international minimum 

standards. Again any resultant discrimination suffered by national investors would be beyond 

the scope of the BIT, though it may be subject to the same remedies under national law for 

national investors as mentioned in relation to the issue of “as favourable as” treatment, with  
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the possibility of more favourable treatment for foreign investors.
194

 However under the 

model of the BIT between Thailand and the Czech Republic (1994) or the new BIT in the 

future, this national treatment is followed with a provision of law that accords national 

treatment to investments so admitted. 

        Nevertheless, it is possible that a foreign investor is treated badly in the same way as a 

national investor. The author suggests that Thailand and the Czech Republic should be 

consistent with the need to maintain public order, to protect their essential security interests 

and to fulfill commitments relating to international peace and security, and accord to 

investors operating in their territories and owned or controlled directly or indirectly the 

principle of national treatment under their laws, regulations and administrative practices, 

which are consistent with international law and no less favourable than that accorded in like 

situations to domestic investors
195

 

        The principle of national treatment in the BIT is interpreted as “like circumstances” even 

if in the BIT between Thailand and the Czech Republic the phrase “not less favourable than” 

is used. For the comparison of circumstances, most cases depend on whether the more 

favourable treatment was accorded to an entity ‘in like circumstances’. If it is not ‘in like 

circumstances’,  it is not possible to claim under national treatment, and the inquiry ends.
196

  

       In the case of Pope & Talbot v Canada, it was decided that:  

       “..the meaning of "like circumstances." It goes without saying that the meaning of the 

term will vary according to the facts. By their very nature, "circumstances" are context 

dependent and have no unalterable meaning across the spectrum of fact situations and the 

concept of "like" can have a range of meanings, from "similar" all the way to identical…”
197

 

        In the case of Methalnex v USA, Methalnex, it was  alleged  California forbade the use 

of methyl tertiary-butyl ether (MTBE) because MTBE added gasoline to help it burn more 
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cleanly, but in the USA oxygenate gasoline is required to improve air quality due to 

environmental and public health reasons. Methalnex stated that this helped ethanol, which 

was a competitor, and claimed it was a like circumstance with ethanol, which got more 

favourable treatment than methanol. 

        The arbitral tribunal decided that “the key question is: who is the proper comparator? 

Simply to assume that the ethanol industry or a particular ethanol producer is the comparator 

here would beg that question…and the flexibility which the provision provides in its adoption 

of “like circumstances”, it would be as perverse to ignore identical comparators if they were 

available and to use comparators that were less “like”, as it would be perverse to refuse to 

find and to apply less “like” comparators when no identical comparators existed. The 

difficulty which Methalnex encounters in this regard is that there are comparators which are 

identical to it.”
198

 

        “The incontrovertible fact is that Methalnex produced methanol as a feedstock for 

MTBE and not as a gasoline additive in its own right. Aside from the federal prohibition of 

the use of methanol as anoxygenate, methanol has been tried as a fuel in only limited 

experiments, but would require, if it were to be used, significant and expensive retro-

adjustments in gasoline engines. As a result, the ethanol and methanol products cannot be 

said to be in competition, even assuming that this trade law criterion were to apply. Insofar as 

there is a binary choice, it is between MTBE and other lawful and practicable oxygenates. 

Methalnex’s alternative theory of like products fails on the facts.”
199

. 

        “The California MTBE ban did not differentiate between foreign and domestic MTBE 

producers; nor, if it is relevant, did it differentiate between foreign and domestic methanol 

producers.”
200

 Finally, the arbitral tribunal rejected the claim that ethanol and methanol 

(MTBE) were like products stating that “…the theoretical possibility of construing a 

provision of NAFTA by reference to another treaty of the parties, for example the GATT; 
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international law directs this Tribunal, first and foremost, to the text; here, the text and the 

drafters’ intentions, which it manifests, show that trade provisions were not to be transported 

to investment provisions. Accordingly, the Tribunal holds that Article 1102 NAFTA is to be 

read on its own terms and not as if the words “any like, directly competitive or substitutable 

goods” appeared in it.”
201

 

         The tribunal summarized that Methalnex did not receive less favourable treatment than 

the domestic methanol and the measure of California was not discrimination against methanol 

products. The case Methalnex v USA determined “like circumstance” and “no less 

favourable” and this case also confirmed that the definition of “like products” of 

GATT/WTO does not apply in “like circumstance” for this case. The author assumes that 

national treatment about like circumstance in the field of international trade law has different 

meanings from international investment law because in the field of international investment 

law the meanings of ‘like circumstance’ or ‘no less favourable’ depend on economically and 

politically sensitive issues. However UNCTAD’s report tried to make criterion so that: 

“National treatment can be defined as a principle whereby a host country extends to foreign 

investors treatment that is at least as favourable as the treatment that it accords to national 

investors in like circumstances. In this way the national treatment standard seeks to ensure a 

degree of competitive equality between national and foreign investors. This raises difficult 

questions concerning the factual situations in which national treatment applies and the precise 

standard of comparison by which the treatment of national and foreign investors is to be 

compared.  

        National treatment typically extends to the post-entry treatment of foreign investors. 

However, some bilateral investment treaties (BITs) and other IIAs also extend the standard to 

pre-entry situations. This has raised the question of the proper limits of national treatment, in 

that such an extension is normally accompanied by a “negative list” of excepted areas of 

investment activity to which national treatment does not apply, or a “positive list” of areas of 

investment activity to which national treatment is granted. In addition, several types of 

general exceptions to national treatment exist concerning public health, safety and morals, 
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and national security, although these may not be present in all agreements, particularly not in 

BITs.”
202

 

        According to the aforementioned report of UNCTAD, UNCTAD attempts to find a 

balance and provide sustainable development for the host states, especially the host states 

which are developing countries. However, it is difficult for UNCTAD to define the balance 

for the wording of “like circumstance” in cases where an arbitral tribunal needs to interpret 

national treatment under the BIT. 

         A comparison can be made with the wording in the Canada-European Union 

Comprehensive Economic and Trade Agreement (CETA) in article 8.6, which states “1. Each 

Party shall accord to an investor of the other Party and to a covered investment, treatment no 

less favourable than the treatment it accords, in like situations to its own investors and to their 

investments with respect to the establishment, acquisition, expansion, conduct, operation, 

management, maintenance, use, enjoyment and sale or disposal of their investments in its 

territory.”203  

       The Free Trade Agreement between the European Union and the Socialist Republic of 

Vietnam (EVFTA) also states in article 3 about national treatment that: “1. In the sectors 

inscribed in the schedule of specific commitments in Annexes […] (lists of commitments on 

liberalisation of investments of both Parties) and subject to any conditions and qualifications 

set out therein, each Party shall accord to investors of the other Party and to their investments, 

with respect to establishment in its territory, treatment no less favourable than that accorded, 

in like situations, to its own investors and to their investments.  

        2. A Party shall accord, to investors of the other Party referred to in Article 13.1. (i) 

[(Section 2- Investment Protection, Art. Scope] and to their investments referred to in Article 

13.1 (ii) [(Section 2- Investment Protection, Art. Scope], with respect to the operation of the 

investments, treatment no less favourable than that accorded in like situations to its own 

investors and to their investments.  

        3. Notwithstanding paragraph 2, and subject to the Annex X (Annex on National 

Treatment) in the case of Viet Nam, a Party may adopt or maintain any measure with respect 

to the operation, management, conduct, maintenance, use, enjoyment and sale or other 

disposal of an investment referred to Article 13.1. (ii) [(Section 2- Investment Protection, Art. 
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Scope] that is not inconsistent with the commitments inscribed in Annexes […] (lists of 

commitments on liberalisation of investments of both Parties), where such measure is:  

(a) a measure that is adopted on or before the entry into force of this Agreement;  

(b) a measure referred to in sub-paragraph (a) that is being continued, replaced or amended 

after the entry into force of this Agreement, provided the measure is no less consistent with 

paragraph 2 after being continued, replaced or amended than the measure as it existed prior to 

its continuation, replacement or amendment; or  

(c) a measure not falling within sub-paragraph (a) or (b), provided it is not applied in respect 

of, or in a way that causes loss or damage13 to, investments made in the territory of the Party 

before the entry into force of such measure.”204 

       The language in CETA attempts to limit the boundary of ‘like circumstance’; however, 

the text of EVFTA tries to limit national treatment in the annex as a “negative list” of 

excepted areas of investment activity to which national treatment does not apply, or a 

“positive list” of areas of investment activity to which national treatment is granted.  

        The text of EVFTA is similar to the BIT between Thailand and Canada (1997) which 

states in the annex that Thailand’s investment law lists the sectors into which foreigners are 

not permitted and also the sectors which are open to foreign investors and also has measures 

for entry to force. 

       The BIT between Thailand and Canada 1997 provides that: 

        “ARTICLE 4 National Treatment after Establishment and Exceptions to National 

Treatment 

        (1) Each Contracting Party shall, subject to paragraphs (2) and (3) below, grant to 

investments or returns of investors of the other Contracting Party treatment no less favourable 

than that which, in like circumstances, it grants to investments or returns of its own investors 

with respect to the expansion, management, conduct, operation and sale or disposition of 

investments.  
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       (2) A Contracting Party may maintain, within its territory, measures that are inconsistent 

with the provisions of subparagraph (3)(a) of Article II, paragraph (1) above, and paragraphs 

(1) and (2) of Article V if such measures are In accordance with the following:  

       (a) such measures are existing measures; or 

       (b) such measures are maintained or adopted after the date of entry into force of this 

Agreement at the time of sale or other disposition of a government's equity interests in, or the 

assets of, an existing state enterprise or an existing governmental entity, and which prohibit 

or impose limitations on the ownership of equity interests or assets or impose nationality 

requirements relating to senior management or members of the board of directors; 

      (c) such measures result from the continuation or prompt renewal of any existing 

measures; or  

      (d) such measures are an amendment to any existing measures, to the extent that the 

amendment does not decrease the conformity of the measures, as they existed immediately 

before the amendment, with the obligations in paragraphs (a), (b) and (c) above and 

paragraphs (1) and (2) of Article V. 

     (3) Each Contracting Party may make or maintain measures that are inconsistent with 

subparagraph (3)(a) of Article II, paragraph (1) above and paragraphs (1) and (2) of Anicle V 

within the sectors or matters listed in Annex I to this Agreement.”
205

 

        Wordings about ‘like circumstance’ in regard to national treatment in CETA, EVFTA 

or the BIT between Thailand and Canada when compared with the BIT between Thailand and 

the Czech Republic (1994), when interpreted by arbitral tribunal, are similar because in 

practice, when there is a dispute about national treatment about ‘like circumstance’ or ‘no 

less favourable’, the tribunal will follow precedent. However, it is very difficult to predict 

because the wording of the terms ‘like circumstance’ and ‘no less favourable’ is not clear and 

depends on the opinion of the tribunal. In the case Methalnex v USA, the criteria to determine 

“like circumstance” and “no less favourable” are evident. However, the awards in this case 

make a difference in international economic law although the world of economics attempts to 

establish a global standard. This award shows the trend to make decisions very general, such 
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as: are they both investors? or are they in the same product sector? However, the author 

thinks that is not true and will cause inappropriate impacts and results. Investments are very 

varied and numerous, for example, in different nations, and at state and local government 

levels. If considering only simple cross-border products or the same sectors, it is not true and 

is unsustainable. So in the new BIT between Thailand and the Czech Republic, the author 

suggests laying down the scope of ‘no less favourable’ and ‘in like circumstances’ and will 

consider it effects on a third person and the local community, its effects upon the local, 

regional or national environment, investors, and proportional and appropriate 

measurement.
206

 Nevertheless, the method to limit the scope of the wording of ‘no less 

favourable’ or ‘like circumstance’ is still difficult. Hence, in the provisions of national 

treatment, there must be an annex or appendix with a “negative list” of excepted areas of 

investment activity to which national treatment does not apply, and a “positive list” of areas 

of investment activity to which national treatment is granted. In some cases, Thailand 

protects and supports folk products from local communities for example the Support Arts and 

Crafts International Centre for the development and promotion of local arts and crafts 

products in terms of quality standards as well as the image and design of such products and 

their packaging 207 and this field is reserved only for those of Thai nationality and there are 

limitations for foreigners.208 However, the Czech Republic is a country that is expert about 
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machinery for heavy industry so it is a good situation to negotiate the terms of national 

treatment under the new BIT in the future. National treatment must stand alone as a provision 

that is isolated from other standards of treatment, and national treatment must have 

exceptions in, for example, public health, safety, public service or public procurement as an 

administrative contract, national security or moral.     

 

3.2.2. Most-Favoured Nation Treatment (MFN Clause) 

         Schwarzenberger’s definition of the MFN clause cited in Surya P Subedi’s book states 

that MFN “consists of an agency formation of equality. It prevents discrimination and 

establishes equality to opportunities on the highest possible plane: the minimum 

discrimination and maximum favours conceded to any third State…It is clear that MFN 

clauses serve as insurance against incompetent draftsmanship and lack of imagination on the 

part of those who are responsible for the conclusion of international treaties. While the 

standard of MFN treatment has the effect of putting the services of the shrewdest negotiator 

of a third country gratuitously at the disposal of one’s country, another aspect of the matter is 

more significant… As long as a country is content to enjoy treatment of equality to that of 

most-favoured third country, and that subject matter of the treaty lends itself to such 

treatment, that use of the MFN standard leads to the constant self-adaptation of such treaties 

greatly contributes to rationalization of international affairs.”209 

         The purpose of an MFN clause is to ensure the equality of competitive conditions 

between foreign investors and national investors of the host state and it is sufficient assurance 

that the host state will not employ discrimination. Discrimination gives the advantage of more 

favourable treatment only to national investors. The MFN standard thus helps to establish 

equality of competitive opportunities between foreign investors and national investors.
210

 

        The legal basis for an MFN treatment clause is a specific treaty which contains the MFN 

treatment clause. The MFN clause may take the form of a specific provision or a combination 

of various provisions of the treaty.
211

 The MFN clause is a relative standard which ensures 
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that foreign investors are treated like nation investors under the same conditions.
212

 A 

comparative test of an MFN clause is the principle of Ejusdem Generis in that it may only 

apply to issues belonging to the same subject matter or the same category of subjects to 

which the clause relates.
213

 Ejusdem Generis has a dynamic from like situations and like 

circumstances that form the principle of national treatment.
214

 Andreas R. Ziegler explained 

that “it is normally understood to mean that the third party treatment must, in principle, 

regulate the same subject-matter as the basic treaty, otherwise the specific treatment standard 

would be taken out of its context and thus not be accorded in like circumstances or like 

situations. No other rights can be claimed under an MFN clause. Furthermore, one can extend 

this principle to the persons and things covered by the standard which must be in the same 

category.”
215

 Ejusdem Generis still requires a legitimate basis of comparison in order to 

compare subject matters that are reasonably and objectively comparable and the MFN 

treatment clause requires that the host State does not discriminate –de jure or de facto – on 

the basis of nationality.
216

The MFN clause prevents discrimination for reasons of, or on the 

grounds of, nationality, after a reasonable comparison has been made amongst appropriate 

comparisons as legitimate measures that do not distinguish between foreign investors and 

national investors.
217

 The MFN Clause also requires a finding of less favourable treatment 

without prejudice.
218

 

        Nevertheless, MFN clauses in the field of international investment law are different 

from MFN clauses in the field of international trade law because in international trade law the 
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MFN clause is applied to “like products or like services” whereas MFN in international 

investment law is applied in treating investors/investments in “like circumstances”.
219

  

        The MFN clause has to be interpreted in the light of general principles of treaty, in 

particular the Vienna Convention on the Law of Treaties (1969) (VCLT) in article 31 and 32 

and also on the customs of international law on the interpretation of treaties too (220). Thus 

this is the primary interpretation of the MFN clause in the context of BIT (221). However in 

practice, arbitral tribunal mostly cite the former case law as the basis of interpretation. 

         Article 4 of the BIT between Thailand and the Czech Republic includes the following 

sentences “…not less favourable than that accorded in respect of the investment and returns 

of the investors of the latter Contracting Party or of any third State” and “… not less 

favourable than that which it accords to its own investors or the investors of any third State” , 

which indicate that the MFN clause concerns how to invest in a host state under the post-

admission phase in article 2 of this BIT.
222

 

        The objectives of MFN clause are to compare subject matters, which the states will 

extend to the 3rd state. However, this is only in cases where the beneficiaries are classified in 

the same category. Furthermore, the extension to the 3rd state must have the same 

relationship. The explanations and cases studies below are examples which enhance 

understanding as to how to apply an MFN clause in the BIT between Thailand and the Czech 

Republic. 

         In the case MTD v Chile, “the Claimants have based in part their claims on provisions 

of other bilateral investment treaties and have alleged that these provisions apply by 

operation of the MFN clause of the BIT. The Respondent has not argued against the 

application of these provisions but, in the case of Article 3(1) of the Denmark BIT and 
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Article 3(3) and (4) of the bilateral investment treaty between Chile and Croatia (“the Croatia 

BIT”).The question for the Tribunal is whether the provisions of the Croatia BIT and the 

Denmark BIT which deal with the obligation to award permits subsequent to approval of an 

investment and to fulfillment of contractual obligations, respectively, can be considered to be 

part of fair and equitable treatment. The Tribunal considers the meaning of fair and equitable 

treatment below and refers to that discussion. The Tribunal has concluded that, under the 

BIT, the fair and equitable standard of treatment has to be interpreted in the manner most 

conducive to fulfill the objective of the BIT to protect investments and create conditions 

favorable to investments. The Tribunal considers that to include as part of the protections of 

the BIT those included in Article 3(1) of the Denmark BIT and Article 3(3) and (4) of the 

Croatia BIT is in consonance with this purpose. The Tribunal is further convinced of this 

conclusion by the fact that the exclusions in the MFN clause relate to tax treatment and 

regional cooperation, matters alien to the BIT but that, because of the general nature of the 

MFN clause, the Contracting Parties considered it prudent to exclude. A contrario sensu, 

other matters that can be construed to be part of the fair and equitable treatment of investors 

would be covered by the clause.”
223

 

        In the case CME v Czech Republic, “the determination of compensation under the Treaty 

between the Netherlands and the Czech Republic on basis of the “fair market value” finds 

support in the most favored nation provision of the Treaty. The bilateral investment treaties 

between the USA and the Czech Republic provide that compensation shall be equivalent to 

fair market value of the expropriated investment immediately before the expropriatory action 

was taken. The Czech Republic therefore is obligated  to provide no less than fair market 

value to claimant in the respect of its investment, should (in contrast to this Tribunal’s 

opinion) just compensation representing the genuine value be interpreted to be less than fair 

market value.”
224

 

        In the case MTD v Chile and the case CME v Czech Republic, how to deal with the 

subject matter as ejusdem generis is indicated because in the comparison of fair and equitable 
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treatments or comparative value is cherry picking. However, in the text of article 4 in the BIT 

between Thailand and the Czech Republic, in regard to the intention of the MFN clause, only 

the claim in the subject matter has to be understood, but the extension of the MFN clause can 

be invoked for a more favourable dispute settlement provision for the third state. 

        Under the principle of expression unius est exclusion alterius, the MFN clause may 

cover jurisdictional matters too.
225

 Thus in the case Maffezini v Spain, Maffezini (claimant) 

is able to allege most favoured nation treatment in the BIT between Argentina and Spain to 

allow him to invoke Spain’s acceptance of ICSID arbitration in the BIT between Chile and 

Spain to be applied in the settlement provision. The tribunal decided that “the argument based 

on the most favored nation clause raises a number of legal issues with which international 

tribunals are confronted from time to time. As is true of many treaties of this kind, Article IV 

of the BIT between Argentina and Spain, after guaranteeing a fair and equitable treatment for 

investors, provides the following in paragraph 2: “In all matters subject to this Agreement, 

this treatment shall not be less favorable than that extended by each Party to the investments 

made in its territory by investors of a third country.””
226

 “As noted above, the Argentine-

Spain BIT provides domestic courts with the opportunity to deal with a dispute for a period of 

eighteen months before it may be submitted to arbitration. However, Article 10(2) of the 

Chile-Spain Bilateral Investment Treaty imposes no such condition. It provides merely that 

the investor can opt for arbitration after the six month period allowed for negotiations has 

expired.”
227

 “From the above considerations it can be concluded that if a third party treaty 

contains provisions for the settlement of disputes that are more favorable to the protection of 

the investor’s rights and interests than those in the basic treaty, such provisions may be 

extended to the beneficiary of the most favored nation clause as they are fully compatible 

with the ejusdem generis principle. Of course, the third-party treaty has to relate to the same 

subject matter as the basic treaty, be it the protection of foreign investments or the promotion 
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of trade, since the dispute settlement provisions will operate in the context of these matters; 

otherwise there would be a contravention of that principle. This operation of the most favored 

nation clause does, however, have some important limits arising from public policy 

considerations that will be discussed further below.”
228

 

         This case Maffezini v Spain had reason to follow and refer to ejusdem generis as in the 

case of Ambatielos, where the MFN clause was applied in regard to the provision of the 

administration of justice. In the case of Ambatielos, it was decided “in its Award of 6 March 

1956, the Commission of Arbitration set up for the arbitration of the Ambatielos claim 

affirmed the ejusdem generis rule; the Commission held that: 

        "the most-favoured-nation clause can only attract matters belonging to the same 

category of subject as that to which the clause itself relates".73 As regards the definition of 

the genus in question, however, the Award held that: . . . "the administration of justice", when 

viewed in isolation, is a subject-matter other than "commerce and navigation", but this is not 

necessarily so when it is viewed in connection with the protection of the rights of traders. 

Protection of the rights of traders naturally finds a place among the matters dealt with by 

Treaties of commerce and navigation. Therefore it cannot be said that the administration of 

justice, in so far as it is concerned with the protection of these rights, must necessarily be 

excluded from the field of application of the most favoured-nation clause, when the latter 

includes "all matters relating to commerce and navigation"
229

 

         The case Gas Natural SDG, S.A. v Argentina followed the case Maffezini v Spain. In 

this case, the arbitral tribunal decided that:  

         “Claimant asserts that the dispute settlement provisions of the Argentina-Spain BIT, 

and indeed of all BITs concluded in the last quarter century, are an essential element of 

investor protection, which cannot be carved out of a BIT. Thus, in Claimant’s submission, the 

most-favored-nation clause of the Argentina-Spain BIT must be read as entitling a national of 

Spain to all of the investment protections of other BITs concluded by Argentina, including in 

particular, the right to resort to international arbitration without prior to resort to national 
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courts. Claimant asserts further that the fact that the large majority of BITs concluded by 

Argentina in the 1990s do not require prior resort to national courts demonstrates that there is 

no “public policy” reason not to give effect to the most-favored nation provision with respect 

to the right to proceed directly to international arbitration once the six-month negotiation 

period has expired.”
230

 

         The same result in the application of the MFN clause was extended to settle the dispute 

in the case Siemens A.G. v Argentina. The arbitral tribunal decided that:  

         “This understanding of the operation of the MFN clause would defeat the intended 

result of the clause which is to harmonize benefits agreed with a party with those considered 

more favorable granted to another party. It would oblige the party claiming a benefit under a 

treaty to consider the advantages and disadvantages of that treaty as a whole rather than just 

the benefits. The Tribunal recognizes that there may be merit in the proposition that, since a 

treaty has been negotiated as a package, for other parties to benefit from it, they also should 

be subject to its disadvantages. The disadvantages may have been a trade-off for the claimed 

advantages. However, this is not the meaning of an MFN clause. As its own name indicates, 

it relates only to more favorable treatment. There is also no correlation between the generality 

of the application of a particular clause and the generality of benefits and disadvantages that 

the treaty concerned may include. Even if the MFN clause is of a general nature, its 

application will be related only to the benefits that the treaty of reference may grant and to 

the extent that benefits are perceived to be such. As already noted, there may be public policy 

considerations that limit the benefits that may be claimed by the operation of an MFN clause, 

but those pleaded by the Respondent have not been considered by the Tribunal to be 

applicable in this case.”
231

 “On the first issue, the Tribunal concludes that the Claimant may 

limit the application of the Chile BIT to direct access to international arbitration. Therefore, 

there is no further need to consider the allegations of the parties on the fork-in-the-road 
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provision of the Chile BIT or the nature of the jurisdictions referred to in the Treaty and the 

Chile BIT.”
232

 

         However some cases are different from the case Maffezini v Spain. In the case Tecmed v 

Mexico, the tribunal said: 

        “The Arbitral Tribunal is aware that the Claimant, relying on the decision in the case 

Emilio Agustín Mafezzini v. Kingdom of Spain, refers in its closing statement to the most 

favored nation treatment provided for in Article 8(1) of the Agreement in order to enable 

retroactive application in view of the more favorable treatment in connection with that matter 

which would be afforded to an Austrian investor under the bilateral treaty on investment 

protection between the United Mexican States and Austria of June 29, 1998. The Arbitral 

Tribunal will not examine the provisions of such Treaty in detail in light of such principle, 

because it deems that matters relating to the application over time of the Agreement, which 

involve more the time dimension of application of its substantive provisions rather than 

matters of procedure or jurisdiction, due to their significance and importance, go to the core 

of matters that must be deemed to be specifically negotiated by the Contracting Parties. These 

are determining factors for their acceptance of the Agreement, as they are directly linked to 

the identification of the substantive protection regime applicable to the foreign investor and, 

particularly, to the general (national or international) legal context within which such regime 

operates, as well as to the access of the foreign investor to the substantive provisions of such 

regime. Their application cannot therefore be impaired by the principle contained in the most 

favored nation clause.”
233

 “The Arbitral Tribunal does not deem it appropriate to establish 

the meaning, in abstract or general terms, of “retroactive application”
234

 

        The case Tecmed v Mexico indicated against the case Maffezini v Spain, and in the case 

Plama Consortium Ltd v Bulgaria, the tribunal decided: 

                                                           
232

 Ibid,para.121. 

233
 Tecmed v Mexico.Award.29 May 2003.ICSID. CASE No. ARB (AF)/00/2.para.69.Available at: 

http://www.italaw.com/documents/Tecnicas_001.pdf[Accessed 31 January 2017] 

234
 Ibid,para.55. 



92 
 

        “The decision in Maffezini is perhaps understandable. The case concerned a curious 

requirement that during the first 18 months the dispute be tried in the local courts. The 

present Tribunal sympathizes with a tribunal that attempts to neutralize such a provision that 

is nonsensical from a practical point of view. However, such exceptional circumstances 

should not be treated as a statement of general principle guiding future tribunals in other 

cases where exceptional circumstances are not present.”
235

 “For the foregoing reasons, the 

Tribunal concludes that the MFN provision of the Bulgaria-Cyprus BIT cannot be interpreted 

as providing consent to submit a dispute under the Bulgaria-Cyprus BIT to ICSID arbitration 

and that the Claimant cannot rely on dispute settlement provisions in other BITs to which 

Bulgaria is a Contracting Party in the present case.”
236

 

         In the case Salini v Jordan, the tribunal denied MFN clause access to a more favourable 

dispute settlement because: 

         “The Claimants however invoke MFN clause as establishing a subsidiary or alternative 

ground for ICSID jurisdiction over contractual claims.”
237

 “The Respondent submits that the 

most favoured-nation clause invoked cannot apply to procedural obligations; it refers in this 

respect to judgments rendered by the International Court of Justice and explains that the 

decision taken in the Maffezini case does not bind the Tribunal and should not be followed; it 

adds that “even assuming that the most favoured nation clause could, in theory, apply to 

dispute settlement provisions, it is subject to overriding public policy considerations” 

recognized by the ICSID Tribunal itself in the Maffezini case”
238

 “The Arbitral Tribunal in 

the Maffezini case was probably aware of the risks entailed by such an extension because the 

Tribunal itself stated clearly that the beneficiary of the Most-Favoured-Nation clause “should 

not be able to override public policy considerations that the contracting parties might have 
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envisaged as fundamental conditions for their acceptance of the agreement”
239

 “The current 

Tribunal shares the concerns that have been expressed in numerous quarters with regard to 

the solution adopted in the Maffezini case. Its fear is that the precautions taken by authors of 

the award may in practice prove difficult to apply, thereby adding more uncertainties to the 

risk of “treaty shopping.”
240

 “The Tribunal observes that the circumstances of this case are 

different. It does not envisage “all rights or all matters covered by the agreement. Lastly, the 

Claimants have not cited any practice in Jordan or Italy in support of their claims.”241 

        After conducting the study of cases, in regard to the MFN clause in the BIT between 

Thailand and the Czech Republic, article 4 has the purpose of protection in substantive 

matters. It may be interpreted in a narrow way as “like products or like services” or be 

extended to more substantive matters in protection clauses as in the cases MTD v Chile and 

CME v Czech Republic. This BIT clearly separates two agreements; the first is the 

substantive principles for the protection of investments, and the second is an agreement on 

the settlement of disputes.
242

 

          In considering article 31 of the VCLT when interpreting the BIT between Thailand and 

the Czech Republic, the ordinary meaning of the text is interpreted with the consideration of 

the subject and purpose.
243

 The wording of the text in article 4 of this BIT assumes only 

subject matter: “as regards the management, use, enjoyment or disposal of their investments, 

treatment which is fair and equitable and not less favourable than that which it accords to its 

own investors or the investors of any third State.” In the narrow sense, it may cover only 
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subject matter but not cover settlement disputes
244

because when this BIT  was negotiated, 

the representatives of Thailand and the Czech Republic did not know about the case Maffezini 

v Spain because this BIT was agreed in 1994 and the representatives of Thailand and the 

Czech Republic had only a model of the BIT and the drafts for negotiation, and it possibly 

considered the case Ambatielos, but the award stated that Mr. Ambatielos failed 

to exhaust local remedies.
245

  

         However, the case Maffezini v Spain shows that the ordinary meaning of the text 

considers the subject and purpose of the MFN clause in article 4 of the BIT between Thailand 

and the Czech Republic (1994) which may be deemed to extend the MFN clause to include 

dispute settlement. The author assumes that it is absurd that Thailand and the Czech Republic 

do not want it because it may damage investment relations, and the extension of the MFN 

clause to settle disputes has impacts on public policies, for example, the admission model of 

post establishment, the exhausting of local remedies, and the fork in the road. If there are 

reasons in the cases Maffezini v Spain and Siemens A.G. v Argentina, the respondents could 

not allege that public policies break the MFN clause and also in the case Salini v Jordan, with 

the extension of the MFN clause for the settlement of the dispute, it is difficult to solve the 

problem of “treaty shopping” 

        Thailand was not ratified as a member of the ICSID and if considering the text of article 

4 in the BIT between Thailand and the Czech Republic in regard to the MFN clause in the 

case Garanti Koza LLP v Turkmenistan, it is possible to apply the MFN clause to import 

consent to ICSID arbitration as in case Garanti Koza LLP v Turkmenistan 

        “The majority of the Tribunals conclude that, where Turkmenistan: (a) has expressly 

consented in the basic U.K.-Turkmenistan BIT to submit investment disputes with U.K. 

investors to international arbitration, (b) has provided in the same BIT that U.K. investors and 
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their investments will not be subjected to treatment less favorable than that accorded to 

investors of other States or their investments, (c) has expressly provided that the MFN 

treatment so accorded “shall apply” to the dispute resolution provision of the BIT, and (d) has 

provided investors of third States, specifically Switzerland, with an unrestricted choice 

between ICSID Arbitration and UNCITRAL Arbitration, there is no reason why 

Turkmenistan’s consent to ICSID Arbitration in its BIT with Switzerland may not be relied 

upon by a U.K. investor, if the provision for ICSID Arbitration or an unrestricted choice 

between ICSID Arbitration and UNCITRAL Arbitration provides treatment more favorable 

to the investor than the treatment provided by the base treaty.”
246

 

         However, the author would like to support the dissenting opinion of arbitrator Laurence 

Boisson de Chazournes that the ICSID Convention particularly needs to express consent in 

writing in article 25 of the ICSID Convention. The MFN clause does not remedy the absence 

of consent
247

and Thailand was not ratified as a member of the ICSID. Hence the MFN clause 

cannot be interpreted to force Thailand to consent to the ICSID. 

         The problem of extending the MFN clause to the settlement of disputes and importing 

consent to ICSID are absurd problems in the BIT between Thailand and the Czech Republic 

(1994) owing to article 4 of this BIT. Article 4 must be amended in regard to the MFN clause 

and the way to amend it, the author suggests, is to compare it with other IIAs.  

        In the Canada-European Union Comprehensive Economic and Trade Agreement 

(CETA) in article 8.7, most-favoured-nation treatment means: 

        “1. Each Party shall accord to an investor of the other Party and to a covered investment, 

treatment no less favourable than the treatment it accords in like situations, to investors of a 

third country and to their investments with respect to the establishment, acquisition, 
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expansion, conduct, operation, management, maintenance, use, enjoyment and sale or 

disposal of their investments in its territory.  

         2. For greater certainty, the treatment accorded by a Party under paragraph 1 means, 

with respect to a government in Canada other than at the federal level, or, with respect to a 

government of or in a Member State of the European Union, treatment accorded, in like 

situations, by that government to investors in its territory, and to investments of such 

investors, of a third country. 

… 4. For greater certainty, the "treatment" referred to in paragraphs 1 and 2 does not 

include procedures for the resolution of investment disputes between investors and 

states provided for in other international investment treaties and other trade 

agreements. Substantive obligations in other international investment treaties and other trade 

agreements do not in themselves constitute "treatment", and thus cannot give rise to a breach 

of this Article, absent measures adopted or maintained by a Party pursuant to those 

obligations.”
248

 

         In the same way, in the Free Trade Agreement between the European Union and the 

Socialist Republic of Vietnam (EVFTA) in article 4, Most Favoured Treatment was as 

follows: 

         “1. Each Party shall accord to investors of the other Party and to their investments as 

regards the establishment of an enterprise in its territory, treatment no less favourable than 

the treatment it accords, in like situations, to investors and their investments under free trade 

agreement the former Party is negotiating on [17 July 2015].  

          2. Each Party shall accord to investors of the other Party and to their investments as 

regards their operation in its territory, treatment no less favourable than the treatment it 

accords, in like situations, to investors and investments of any non-Party 

… 6. For greater certainty, the 'treatment' referred to in paragraphs 1 and 2 does not 

include international dispute resolution procedures or mechanism, such as those 

included in Section 3, provided for in any other bilateral, regional and/or international 

agreements. Substantive obligations in such agreements do not in themselves constitute 

'treatment' and thus cannot be taken into account when assessing a breach of this Article. 
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Measures by a Party pursuant to those substantive obligations shall be considered treatment. 

This Article shall be interpreted in accordance with Annex XX (MFN)”
249

 

         In the annex, which is the protocol of the BIT between Columbia and Switzerland 

(2006) it is stated that: “For greater certainty, it is further understood that the most favourable 

nation treatment referred to in the said paragraph does not encompass mechanisms for the 

settlement of investment disputes provided for in other international agreements concluded 

by the Party concerned.”
250

 

        After making comparisons of IIAs in regard to the problem about the extension of the 

MFN clause to settlement dispute and importing the MFN clause consent to the ICSID in 

article 4 of the BIT between Thailand and the Czech Republic (1994), the protocol in the 

annex  may be amended as an exception, but the author suggests that a good way is to include 

text in the provision of exceptions in the new BIT between Thailand and the Czech Republic 

that “The Most-Favoured Nation shall not apply to investor-State or State-State dispute 

settlement procedures that are available in other Agreements, Treaties and Conventions” 

         It was stated in article 4 of the BIT between Thailand and the Czech Republic (1994) 

that like as mix with all standards of treatments so is complicacy exactly complicacy 

language in MFN clause and complicacy apply in principle “like circumstance” or esjusdem 

generis. It looks like the MFN clause has unlimited scope.. Hence, the author suggests that in 

a new BIT between Thailand and the Czech Republic, there must be a non-exhaustive list for 

the applicable scope of MFN cause
251

 as in article 3(2) of the BIT between Thailand and 

Germany (2002) which provides that: “Neither Contracting Party shall subject investors of 

the other Contracting Party, as regards their activities such as the management, maintenance, 

use, enjoyment and disposal of their investments in its territory, to treatment less favourable 

than it accords to its own investors or to investors of any third State. The following shall, in 

particular, be deemed "treatment less favourable" within the meaning of this Article: 
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unequal treatment in the case of restrictions on the purchase of raw or auxiliary 

materials, of energy or fuel or of means of production or operation of any kind, unequal 

treatment in the case of impeding the marketing of products inside or outside the 

country, as well as any other measures having similar effects. Measures that have to be 

taken for reasons of public security and order, public health or morality shall not be deemed 

"treatment less favourable" within the meaning of this Article.”
252

 

        In the same way as national treatment, the MFN clause in the new BIT between 

Thailand and the Czech Republic must stand alone and be separate as an isolated provision 

from other standards of treatment and the MFN clause not only must have the exception of 

extension to settlement dispute or importing consent to ICSID, but  must also have exceptions 

for dangerous goods, public health, safety, public service or public procurement as an 

administrative contract, national security, morality, customs union, free trade areas, common 

market or other international economic agreements and not be extended to any international 

agreement or arrangement or any domestic legislation, relating wholly or mainly to taxation. 

3.3. Minimum Standards and the Principle of Fair and Equitable Treatment (FET) 

3.3.1. Minimum Standard 

        The BIT between Thailand and the Czech Republic (1994) included the principle of FET 

in articles 4 and 6 about expropriation with FET, but these articles did not explain the 

minimum standards. However, it may extend to minimum standards for the protection of 

foreign investors by the interpretation of an arbitral tribunal too because Neer’s case 

confirmed the establishment of minimum standards stating that “the propriety of 

governmental acts should be put to the test of international standards, and (second) that the 

treatment of an alien, in order to constitute an international delinquency, should amount to an 

outrage, to bad faith, to willful neglect of duty, or to an insufficiency of governmental action 

so far short of international standards that every reasonable and impartial man would readily 

recognize its insufficiency. Whether the insufficiency proceeds from deficient execution of an 
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intelligent law or from the fact that the laws of the country do not empower the authorities to 

measure up to international standards is immaterial.”
253

 

        From the beginning of the evolution of minimum standards in the 20th century until 

now, minimum standards have developed from basic human rights, i.e. non-discrimination or 

right of property. The formations extend to protection when the host state denies due process 

in expropriation or expropriation without fair compensation.
254

 The majority of IIAs refer to 

minimum standards to link it with legal customs. Doctrinal evidence to confirm the existence 

of minimum standard in the context of customary of law
255

 is for example in article 1105 of 

NAFTA which states that “1. Each Party shall accord to investments of investors of another 

Party treatment in accordance with international law, including fair and equitable treatment 

and full protection and security.” 
256

 This article presents and confirms customary 

international law as the minimum standard.
257

 In the case Waste Management v Mexico, the 

existence of customary international law as a minimum standard was explained. 

         “..that the minimum standard of treatment of fair and equitable treatment is infringed by 

conduct attributable to the State and harmful to the claimant if the conduct is arbitrary, 

grossly unfair, unjust or idiosyncratic, is discriminatory and exposes the claimant to sectional 

or racial prejudice, or involves a lack of due process leading to an outcome which offends 

judicial propriety—as might be the case with a manifest failure of natural justice in judicial 

proceedings or a complete lack of transparency and candour in an administrative process. In 
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applying this standard it is relevant that the treatment is in breach of representations made by 

the host State which were reasonably relied on by the claimant.”
258

 

        The next example is article 1105 of NAFTA. This is article 3 (B) of the BIT between the 

Czech Republic and Canada (2009).  

        “The concepts of “fair and equitable treatment” and “full protection and security” in 

subparagraph (a) do not require treatment in addition to or beyond that which is required by 

the customary international law minimum standard of treatment of aliens.”
259

 

         However, the author is still doubtful about the elements of customary international law, 

and in particular, opinion juris and state practice, as to whether the minimum standard is 

customary international law because it is asserted by only developed countries and only in the 

context of the IIAs of developed countries, but there are no examined elements of  opinion 

juris in the state practice of customary international law. It can be said that most investment 

treaties recognize minimum standards and refer to the standards as they exist in customary 

international law. As reference to customary international law will affect the meaning of 

minimum standards, which is embodied in the treaties, it provides opportunities for arbitral 

tribunals to interpret these provisions and support the idea of the existence of a customary 

standard in international law. 
260

 

        In the BIT between Thailand and the Czech Republic (1994), articles 4 and 6 are 

possible links to minimum standards when contracting parties attempt to settle disputes by 

arbitration and the arbitral tribunal will apply this article and interpret the law following the 

jurisprudence constant. It means that an arbitral tribunal will create and confirm the existence 

of minimum standards as customary law. The argumentation about minimum standards was 

recognized by developed countries when they had cases and arbitral tribunals in problematic 

cases, for example in NAFTA.
261

The author believes that in the new BIT between Thailand 
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and the Czech Republic, minimum standards cannot be avoided but they should negotiate the 

scope and limitations of minimum standards. Nevertheless the scope of minimum standards 

in the new BIT between Thailand and the Czech Republic may be linked with customary law 

only in the aspects of good faith, non-discrimination and arbitrary, non-denial justice etc.  

3.3.2. Principle of Fair and Equitable Treatment (FET) 

3.3.2.1. Definition of Fair and Equitable Treatment (FET) 

        Previously the author stated in subtopic 3.3.1. that FET is contained in articles 4 and 6 

about expropriation in the  BIT between Thailand and the Czech Republic (1994). This BIT 

shows that the trend of most BITs in the world must include the protection of investment with 

FET.
262

 The concept of FET is a feature of investment between Thailand and the Czech 

Republic and refers to the standard of treatment in the protection of investment. The BIT 

refers to the fair and equitable protection of investments of foreign investors granted by the 

host state, including guaranteed benefits to meet minimum international standards.
263

  

         In practice for BITs, the original purpose behind FET clauses was to protect against 

situations of unfairness and the denial of justice such as, for example, an arbitrary 

cancellation of  licences, harassment of an investor through unjustified fines and penalties or 

creating other hurdles with a view to disrupting a business.
264

 

        The definition of FET is still unclear and vague but UNCTAD cited Schill to explain 

that: “Fair and equitable treatment does not have a consolidated and conventional core 

meaning as such, nor is there a definition of the standard that can be applied easily. So far it 

is only settled that fair and equitable treatment constitutes a standard that is independent from 

national legal order and is not limited to restricting bad faith conduct of host States. Apart 

from this very minimal concept, however, its exact normative content is contested, hardly 
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substantiated by State practice, and impossible to narrow down by traditional means of 

interpretative syllogism.”
265

 

         At the same time, the case Tecmed v Mexico tried to explain the scope of FET as 

follows: “The Arbitral Tribunal considers that this provision of the Agreement, in light of the 

good faith principle established by international law, requires the Contracting Parties to 

provide to international investments treatment that does not affect the basic expectations that 

were taken into account by the foreign investor to make the investment. The foreign investor 

expects the host State to act in a consistent manner, free from ambiguity and totally 

transparently in its relations with the foreign investor, so that it may know beforehand any 

and all rules and regulations that will govern its investments, as well as the goals of the 

relevant policies and administrative practices or directives, to be able to plan its investment 

and comply with such regulations. Any and all State actions conforming to such criteria 

should relate not only to the guidelines, directives or requirements issued, or the resolutions 

approved thereunder, but also to the goals underlying such regulations. The foreign investor 

also expects the host State to act consistently, i.e. without arbitrarily revoking any pre-

existing decisions or permits issued by the State that were relied upon by the investor to 

assume its commitments as well as to plan and launch its commercial and business activities. 

The investor also expects the State to use the legal instruments that govern the actions of the 

investor or the investment in conformity with the function usually assigned to such 

instruments, and not to deprive the investor of its investment without the required 

compensation.”
266

 

        Also in Genin v Estonia, it was explained that: “…BIT requires the signatory 

governments to treat foreign investment in a “fair and equitable” way. Under international 

law, this requirement is generally understood to “provide a basic and general standard which 

is detached from the host State’s domestic law.” While the exact content of this standard is 

not clear, the Tribunal understands it to require an “international minimum standard” that is 

separate from domestic law, but that is, indeed, a minimum standard. Acts that would violate 
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this minimum standard would include acts showing a willful neglect of duty, an insufficiency 

of action falling far below international standards, or even subjective bad faith.”
267

 

        FET is a flexible, elastic standard, whose normative content is an absolute non-

contingent standard of treatment; FET is being constantly expanded to include new 

elements.
268

 Hence, FET‘s wording in this BIT is similar to jus aecuum, which creates the 

opportunity to interpret justice in cases. Most scholars strive to explain the meaning and the 

interpreting of the term “fair and equitable treatment” in investment relations by considering 

the international minimum standard.
269

  

3.3.2.2. Relationship between Fair and Equitable Treatment (FET) and Customary 

International Law 

         Dolzer and Scheuer explained that “the FET standard merely reflects the international 

minimum standard as contained in customary international law, or offers an autonomous 

standard that is additional to general international law. As a matter of textual interpretation, it 

seems implausible that a treaty would refer to a well-known concept like the minimum 

standard of treatment in customary international law by using the expression fair and 

equitable treatment.”
270

 A FET standard may do not add anything more than international 

minimum standards but it is possible that FET will expand the scope of minimum standards 

by interpretational method of arbitral tribunal.
271

 Moreover language in other IIAs, for 

example NAFTA in article 1105, include minimum standards to refer to ‘fair and equitable’ 
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treatment, and in the case S.D. Myers v Canada under NAFTA, it was confirmed that 

violating fair and equitable treatment  breaches international law.
272

  

       In practice, most arbitral tribunals interpreted FET in treaties related to customary 

international law because the relevant provisions in treaties have autonomously extended 

wordings.
273

 The following cases studies demonstrate this point: 

        In the case Occidental v Ecuador, it was decided that: “The issue that arises is whether 

the fair and equitable treatment mandated by the Treaty is a more demanding standard than 

that prescribed by customary international law. The Tribunal is of the opinion that in the 

instant case the Treaty standard is not different from that required under international law 

concerning both the stability and predictability of the legal and business framework of the 

investment. To this extent the Treaty standard can be equated with that under international 

law as evidenced by the opinions of the various tribunals cited above. It is also quite evident 

that the Respondent's treatment of the investment falls below such standards.”
274

 

        The same way, in the case CMS v Argentina, it was found that: “while the choice 

between requiring a higher treaty standard and that of equating it with the international 

minimum standard might have relevance in the context of some disputes, the Tribunal is not 

persuaded that it is relevant in this case. In fact, the Treaty standard of fair and equitable 

treatment and its connection with the required stability and predictability of the business 

environment, founded on solemn legal and contractual commitments, is not different from the 

international law minimum standard and its evolution under customary law”
275

 

        However, some cases result in interpretation with the application of the ordinary 

meaning of article 31 Vienna Convention on the law of treaties (VCLT).  The arbitral tribunal 

employed only the ordinary meaning and evolutionary context. 
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         In the case Siemens A.G. v Argentina, it was decided that: “The specific provision of the 

Treaty on fair and equitable treatment is found also in Article 2(1) after the commitment to 

promote and admit investments in accordance with the law and regulations and as an 

independent sentence: “In any case [the parties to the Treaty] shall treat investments justly 

and fairly.” There is no reference to international law or to a minimum standard. However, in 

applying the Treaty, the Tribunal is bound to find the meaning of these terms under 

international law bearing in mind their ordinary meaning, the evolution of international law 

and the specific context in which they are used.”
276

 

        In the case Enron v Argentina it was decided that: “The evolution that has taken place is 

for the most part the outcome of a case by case determination by courts and tribunals, as 

evidenced in many other investment treaties. This explains that, like with the international 

minimum standard, there is a fragmentary and gradual development. Such development 

however partly hinges on the gradual formulation – both in cases and legal writings – of 

‘general principles of law’ (as understood under Article 38(1)(c) of the ICJ Statute) able to 

guide and discipline the evaluation of state conduct under investment treaty standards. It 

might well be that in some circumstances where the international minimum standard is 

sufficiently elaborate and clear, fair and equitable treatment might be equated with it. But in 

other more vague circumstances, the fair and equitable standard may be more precise than its 

customary international law forefathers.”
277

  

        Whether FET is customary international law or not depends on its elements which 

include opinion juris and state practice. There are few customs in the field of foreign 

investment. Developed and developing countries do not doubt that all states have sovereignty 

to control economic activity in their territory.
278

 FET is proclaimed by only developed states 

and scholars from developed states who allege FET is linked with minimum standards such 

as article 1105 of NAFTA. Moreover, it is necessary for the arbitral tribunals to examine the 
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elements (opinion juris and state practice) of FET. However arbitral tribunals often state that 

FET is linked to customary international law without examining the elements (opino juris and 

state practice).
279

 The debate about the character of FET under customary international law 

has little impact on the interpretation in the actual application of FET in specific cases 

because most arbitral tribunals use it as a yardstick to consider case-by-case in regard to the 

conduct of the national legislator, of domestic administrations, and of domestic courts.
280

 

However, it has been indicated that the clarification of uncertain meanings and the substance 

of FET may be de lege ferenda in international investment law because to discuss the 

minimum standard of “FET incorporation”, it may be necessary to determine if the protection 

principle for investors has become adequately agreed on the international level to have an 

internationally regulated or related trait. In regard to international public relations, 

considering the evidence including treaty practice, arbitral tribunal decisions and 

commentary, FET can be regarded at least as a “lex ferenda” of investment law. This idea 

suggests that the aspect of the modern international order and the development nature of the 

minimum standards are yet to be discussed.
281

 

       The BIT between Thailand and the Czech Republic (1994) may be an autonomous 

concept
282

and can be linked with minimum standards through the interpretations of arbitral 

tribunals. In this regard, if Thailand and the Czech Republic settle disputes by arbitration, in 

practice, the interpretation of arbitral tribunals and arbitration will explain the reasons for the 

existence of minimum standards as customary international law. 

        However, the author believes that the wording of FET in this BIT has the characteristics 

of ius aequum, so it can be interpreted under article 31 VCLT with its ordinary meaning and 
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evolution of context with ex aequo et bono. It does not mean FET is customary international 

law and it does not mean the context of FET in this BIT is linked to minimum standards; 

scholars from developed countries claim that minimum standards are the same as customary 

international law. Jurisprudence constante in the content of FET and scholarly writings are 

only instruments for interpreting the sense of article 38(1) (d) of The Statute of the 

International Court of Justice (ICJ)
283

 

3.3.2.3. Specific Applications Referring to Principle of Fair and Equitable Treatment 

(FET) 

         To apply the FET context in the BIT between Thailand and Czech Republic (1994), the  

case law of arbitral tribunals must be studied. Overarching cases law mostly indicate specific 

application of FET in good faith (bona fide), the legality of state acts in the area of 

investment, stability of investment, the legal predictability and consistency of investment, 

transparency, legitimate expectation, protection against arbitrariness and discrimination, 

freedom from coercion and harassment, due process and denial of justice, and 

proportionality. Indeed, the principle of fair and equitable is not different from the principle 

of the rule of law (Rechtsstaat in German or état de droit in French). In common sense, the 

rule of law is inspiration for good quality public power and legal control of contracting states 
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in a BIT.
284

 This means that to exercise public legal control of investors and investment 

under a BIT, the rule of law must be respected, and if the host state breaches the rule of law 

and makes trouble for foreign investment under a BIT, it is also a breach of FET. Hence in 

this dissertation, the author needs to explain the specific applications of FET because it is 

important in understanding how to apply FET in the BIT between Thailand and the Czech 

Republic and also look for the way to develop the good wording of FET in the new BIT 

between Thailand and the Czech Republic. 

AA. Good Faith (bona fide) 

         Black’s Law Dictionary 9th Edition provides the meaning of good faith (bona fide) as 

follows: “A state of mind consisting in (1) honesty in believe or purpose (2) faithfulness to 

one’s duty or obligation (3) observance of reasonable commercial standard of fair dealing in a 

given trade or business, or business, or (4) absence of intent to defraud or to seek 

unconscionable advantage.”
285

 

         In general, the principle of good faith is a general principle of international law as a part 

of the legal architecture of international law
286

 under article 38 article 38(1) (d) of The 

Statute of the International Court of Justice (ICJ)
287

 and under article 31 VCLT, BIT as a 

treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given 

to the terms of the treaty in their context and in the light of its object and purpose. Good faith 

“permeates the whole approach” and is as the heart of concept of the FET.
288

 All specific 
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applications of FET must be satisfied and considered with good faith, for example, legitimate 

expectation can be interpreted to comply with the element of good faith (bona fide)289 

       Good faith is a general principle in ordering the relations between states. Todd J 

Gerierson-Weiler and Ian A Laird cited the case Anglo-Norwegian Fisheries to explain good 

faith in international relations that “the principle of good faith requires that every right be 

exercised honestly and loyally. Any fictitious exercise of a right for the purpose of evading 

either a rule of law or a contractual obligation will not be tolerated. Such and exercise 

constitutes and abuse of the right, prohibited by law.”
290

  

        FET is recognized in the interpretations of most arbitral tribunals. For example, in the 

case Tecmed v Mexico, good faith was described as follows: “The Arbitral Tribunal finds that 

the commitment of fair and equitable treatment included in Article 4(1) of the Agreement is 

an expression and part of the bona fide principle recognized in international law, although 

bad faith from the State is not required for its violation… The Arbitral Tribunal considers that 

this provision of the Agreement, in light of the good faith principle established by 

international law, requires the Contracting Parties to provide to international investments 

treatment that does not affect the basic expectations that were taken into account by the 

foreign investor to make the investment.”
291

 

        In the case Waste Management v Mexico, the arbitral tribunal decided that “the Tribunal 

has no doubt that a deliberate conspiracy—that is to say, a conscious combination of various 

agencies of government without justification to defeat the purposes of an investment 

agreement—would constitute a breach of Article 1105(1). A basic obligation of the State 
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under Article 1105(1) is to act in good faith and form, and not deliberately to set out to 

destroy or frustrate the investment by improper means.”
292

 

         In the case Saluka v Czech Republic it was decided that: “a foreign investor protected 

by the Treaty may in any case properly expect that the Czech Republic implements its 

policies bona fide by conduct that is, as far as it affects the investors’ investment, reasonably 

justifiable by public policies and that such conduct does not manifestly violate the 

requirements of consistency, transparency, even-handedness and non-discrimination. In 

particular, any differential treatment of a foreign investor must not be based on unreasonable 

distinctions and demands, and must be justified by showing that it bears a reasonable 

relationship to rational policies not motivated by a preference for other investments over the 

foreign-owned investment.”
293

 

        In the case Bayindir v Pakistan, the arbitral tribunal said “Bayindir's “central allegation” 

concerning the fair and equitable treatment claim is that the expulsion was motivated by 

“local favouritism” and that the alleged delays in completion were merely a pretext. In this 

respect, Bayindir’s fair and equitable treatment claim coincides with its most favoured nation 

claim. Besides the allegation of local favouritism, Bayindir contends that “[t]he 

circumstances of Bayindir's expulsion and the awarding of the contract to Pakistani 

contractors further indicates inequity and bad faith” Having considered that the allegedly 

unfair motives of expulsion, if proven, are capable of founding a fair and equitable treatment 

claim under the BIT, the Tribunal concludes that it has jurisdiction to hear Bayindir’s claims 

based on Pakistan’s obligation to accord fair and equitable treatment to foreign 

investment.”
294

 

        The author has previously stated that all specific applications of FET must be satisfied 

and considered based on good faith. However, the bad faith of state action may violate FET 

but in the practice of arbitral tribunals it indicates that state action without mala fide or bad 
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faith may violate FET
295

. The case Mondev v USA indicated that: “in the light of these 

developments, it is unconvincing to confine the meaning of “fair and equitable treatment” and 

“full protection and security” of foreign investments to what those terms – had they been 

current at the time – might have meant in the 1920s when applied to the physical security of 

an alien. To the modern eye, what is unfair or inequitable need not equate with the outrageous 

or the egregious. In particular, a State may treat foreign investment unfairly and 

inequitably without necessarily acting in bad faith.”
296

 

         In the same way, the case Loewen v USA stressed that: “Neither State practice, the 

decisions of international tribunals nor the opinion of commentators support the view 

that bad faith or malicious intention is an essential element of unfair and inequitable 

treatment or denial of justice amounting to a breach of international justice. Manifest 

injustice in the sense of a lack of due process leading to an outcome which offends a sense of 

judicial propriety is enough, even if one applies the Interpretation according to its terms.”
297

 

        The case Occidental v Ecuador is expressed in the same way that in the context of FET 

transparency and consistency are not required.
298

 It means: “this is an objective requirement 

that does not depend on whether the Respondent has proceeded in good faith or not.”
299

 

        For the application of the principle of good faith in the context of FET, in the BIT 

between Thailand and the Czech Republic (1994), to interpret it depends on article 31 VCLT 

and moreover, an understanding of case law. It shows that protection of investments under 

FET is considered based on good faith, but the host state must ensure that state action must be 

legal because in practice. Some case law states that to breach FET does not always require 
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bad faith or mala fide as in the cases Mondev v USA, Loewen v USA and Occidental v 

Ecuador. 

BB.  Legality of State Acts in the Area of Investment  

        Thailand and the Czech Republic have the same origin of public law, which is from 

continental European Law. State acts refer to obeyed legal provisions and administrative 

orders.  It is necessary to follow the state acts of the host state, for example about permits or 

licenses for foreign investors who invest in the territory of the host state, where the 

administrative organs of the host state will decide the administrative order in the area of 

investment. The administrative organs of the host state must make decisions for foreign 

investors in accordance of the law and based on legality. The state act must be based on the 

principle of legality. It means, under the rule of law, state acts in the area of investment must 

be in accordance with the law.
300

 The relation between the state acts in the area of 

investment and FET is in situations where the state acts in the area of investment lack 

legality, so it breaches and violates FET under the BIT.  

         In the case Lauder v Czech Republic, legality is indicated as follows: “there cannot be 

any inconsistent conduct in a regulatory body taking the necessary actions to enforce the law, 

absent any specific undertaking that it will refrain from doing so.”
301

 

        The case Metalclad v Mexico refers to the legality of administrative acts under local 

municipality law stating that: “the Town Council denied the permit for reasons which 

included, but may not have been limited to, the opposition of the local population, the fact 

that construction had already begun when the application was submitted, the denial of the 

permit to COTERIN in December 1991 and January 1992, and the ecological concerns 

regarding the environmental effect and impact on the site and surrounding communities. 
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None of the reasons included a reference to any problems associated with the physical 

construction of the landfill or to any physical defects therein.”
302

 

        “The Tribunal therefore finds that the construction permit was denied without any 

consideration of, or specific reference to, construction aspects or flaws of the physical 

facility.”
303

 “Moreover, the Tribunal cannot disregard the fact that immediately after the 

Municipality’s denial of the permit it filed an administrative complaint with SEMARNAP 

challenging the Convenio. The Tribunal infers from this that the Municipality lacked 

confidence in its right to deny permission for the landfill solely on the basis of the absence of 

a municipal construction permit.”
304

 

        In Pope & Talbot v Canada, it was stated that “as noted, the Investment was initially 

willing to undergo a verification review in Portland; however, in correspondence after the 

SID rejected that approach, the Investment began to ask whether the SLD had the authority to 

require verifications in the first place. The SLD refused to provide any kind of legal 

justification, relying instead on naked assertions of authority and on threats that the 

Investment's allocation could be canceled, reduced or suspended for failure to accept 

verification.”
305

 

        In the case Noble Ventures v Romania the rule of law too was the focus. It was stated 

that   “such proceedings are provided for in all legal systems and for much the same reasons. 

One therefore cannot say that they were “opposed to the rule of law.” Moreover, they were 

initiated and conducted according to the law and not against it. CSR was in a situation that 
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would have justified the initiation of comparable proceedings in most other countries. 

Arbitrariness is therefore excluded.”
306

 

        The case Tecmed v Mexico also stressed that state action is not only a guideline, but is a 

regulation with legality based on the fair and equitable principle:  “any and all State actions 

conforming to such criteria should relate not only to the guidelines, directives or requirements 

issued, or the resolutions approved there under, but also to the goals underlying such 

regulations. The foreign investor also expects the host State to act consistently, i.e. without 

arbitrarily revoking any pre-existing decisions or permits issued by the State that were relied 

upon by the investor to assume its commitments as well as to plan and launch its commercial 

and business activities. The investor also expects the State to use the legal instruments that 

govern the actions of the investor or the investment in conformity with the function usually 

assigned to such instruments, and not to deprive the investor of its investment without the 

required compensation. In fact, failure by the host State to comply with such pattern of 

conduct with respect to the foreign investor or its investments affects the investor’s ability to 

measure the treatment and protection awarded by the host State and to determine whether the 

actions of the host State conform to the fair and equitable treatment principle.”
307

 

       The case Gami v Mexico indicated that failing in the obligation to apply law means to 

violate the fair and equitable principle: “This contention misconceives the role of 

international law in the context of the protection of foreign investment. International law does 

not appraise the content of a regulatory program extant before an investor decides to commit. 

The inquiry is whether the state abided by or implemented that program. It is in this sense 

that a government's failure to implement or abide by its own law in a manner adversely 

affecting a foreign investor may but will not necessarily lead to a violation of Article 1105. 

Much depends on context. The imposition of a new license requirement may for example be 
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viewed quite differently if it appears on a blank slate or if it is an arbitrary repudiation of a 

pre-existing licensing regime upon which a foreign investor has demonstrably relied.”
308

 

       Some cases about the legality of state acts in the area of investment are types of state 

contract, which in Thailand refer to administrative contracts for the management of state-

public services
309

or in Czech Republic are linked with the Concession Act,
310

 which refers 

to public procurement orders and concession, for example, supplies of goods and services and 

construction work. The state contract is under the principle pacta sunt servanda in the area of 

international investment law and investment relations under the BIT between Thailand and 

the Czech Republic. It will mean that to breach the legality of a state contract, in particular 

obligations under a state contract for BIT, means a breach of FET. 

        The case SGS v Philippines shows a breach in contractual obligations that violate 

FET.
311

 “..Turning to Article IV (fair and equitable treatment), the position is less clear-cut. 

Whatever the scope of the Article IV standard may turn out to be—and that is a matter for the 

merits—an unjustified refusal to pay sums admittedly payable under an award or a contract at 

least raises arguable issues under Article IV…. the Philippines did appear to acknowledge 

that a large proportion of the amount claimed was payable. In the circumstances, the Tribunal 
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reaches the same conclusion on Article IV as it does on Article X(2). At the level of 

jurisdiction, a claim has in its view been stated by SGS under both provisions.”
312

 

CC. Stability, Consistency, and Predictability of Investment 

        In investment relations between Thailand and the Czech Republic under the BIT 

between Thailand and the Czech Republic (1994), the principle of FET is a guarantee for 

investment providing stability, consistency, and predictability because if the host state has 

stability, consistency, predictability of investment, the investor will have confidence to 

invest. Under the rule of law, the principle of legality may be interpreted to include stability, 

consistency, and predictability, which means that everybody in the state must have 

confidence in the law. The law of state must be stable and consistent, so that everybody can 

protect his rights through state protection by law and everybody can foresee or predict 

sanctions under the law and the law cannot have retroactive disastrous effects on the rights of 

everybody in the state.
313

Hence, in the area of investment under the rule of law, every 

investor from Thailand and the Czech Republic must have stability of investment and threats 

to the stability, consistency, predictability of investment means that FET is violated in the 

BIT between Thailand and the Czech Republic (1994). 

       To understand the stability of investment in the area of FET, case law where arbitral 

tribunals have made decisions must be studied as follows: 

        In the case Metalclad v Mexico, predictability was discussed and it was decided that: 

“Mexico failed to ensure a transparent and predictable framework for Metalclad’s business 

planning and investment. The totality of these circumstances demonstrates a lack of orderly 

process and timely disposition in relation to an investor of a Party acting in the expectation 

that it would be treated fairly and justly in accordance with the NAFTA.”
314
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        In the case Tecmed v Mexico it was stated that: “the foreign investor also expects the 

host State to act consistently…”
315

 if the host state does not act consistently, it will breach 

the fair and equitable principle. 

         The case MTD v Chile focused on consistency stating that: “Chile claims that it had no 

obligation to inform the Claimants and that the Claimants should have found out by 

themselves what the regulations and policies of the country were. The Tribunal agrees with 

this statement as a matter of principle, but Chile also has an obligation to act coherently and 

apply its policies consistently, independently of how diligent an investor is. Under 

international law (the law that this Tribunal has to apply to a dispute under the BIT), the State 

of Chile needs to be considered by the Tribunal as a unit.”
316

 “The Tribunal is satisfied, 

based on the evidence presented to it, that approval of an investment by the FIC for a project 

that is against the urban policy of the Government is a breach of the obligation to treat an 

investor fairly and equitably.”
317

 

        In the case CMS v Argentina it was stated that: “..one principal objective of the 

protection envisaged is that fair and equitable treatment is desirable “to maintain a stable 

framework for investments and maximum effective use of economic resources.” There can be 

no doubt, therefore, that a stable legal and business environment is an essential element of 

fair and equitable treatment.”
318

  

         In the case Occidental v Ecuador, it was said that: “although fair and equitable 

treatment is not defined in the Treaty, the Preamble clearly records the agreement of the 

parties that such treatment "is desirable in order to maintain a stable framework for 

investment and maximum effective utilization of economic resources". The stability of the 

legal and business framework is thus an essential element of fair and equitable treatment.”
319
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         In the case Enron v Argentina it was said that: “thus, the Tribunal concludes that a key 

element of fair and equitable treatment is the requirement of a ‘stable framework for the 

investment’, which has been prescribed by a number of decisions. Indeed, this interpretation 

has been considered ‘an emerging standard of fair and equitable treatment in international 

law’ ”
320

 

       The case LG&E v Argentina provided that “in considering the context within which 

Argentina and the United States included the fair and equitable treatment standard, and its 

object and purpose, the Tribunal observes in the Preamble of the Treaty that the two countries 

agreed that “fair and equitable treatment of investment is desirable in order to maintain a 

stable framework for investment and maximum effective use of economic resources.” In 

entering the Bilateral Treaty as a whole, the parties desired to “promote greater economic 

cooperation” and “stimulate the flow of private capital and the economic development of the 

parties”. In light of these stated objectives, this Tribunal must conclude that stability of the 

legal and business framework is an essential element of fair and equitable treatment in this 

case, provided that they do not pose any danger for the existence of the host State itself.”
321

 

 DD. Transparency of Investment 

         Dolzer and Schreuer defined transparency by following UNCTAD’s report of FET in 

the area of international investment law which stated that “transparency means that the legal 

framework for the investor’s operation is readily apparent and that any decisions affecting the 

investor can be traced to that legal framework.”322 UNCTAD also described the concept of 

transparency stating that: “the concept of transparency overlaps with fair and equitable 

treatment in at least two significant ways. First, transparency may be required, as a matter of 

course, by the concept of fair and equitable treatment. If laws, administrative decisions and 

other binding decisions are to be imposed upon a foreign investor by a host State, then 

fairness requires that the investor is informed about such decisions before they are imposed. 

This interpretation suggests that where an investment treaty does not expressly provide for 
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transparency, but does for fair and equitable treatment, then transparency is implicitly 

included in the treaty. Secondly, where a foreign investor wishes to establish whether or not a 

particular State action is fair and equitable, as a practical matter, the investor will need to 

ascertain the pertinent rules concerning the State action; the degree of transparency in the 

regulatory environment will therefore affect the ability of the investor to assess whether or 

not fair and equitable treatment has been made available in any given case.”
323

 

         In the framework of the rule of law, state acts depend on transparency and every act of 

the state which has an impact on foreign investors must be transparent for the protection of 

investment under the BIT. The BIT between Thailand and the Czech Republic (1994) also 

has protection of investments with FET too. Hence, if the act of state of Thailand or the 

Czech Republic violates transparency, it will breach FET in the BIT between Thailand and 

Thailand and the Czech Republic (1994).  

        To understand the transparency of investment and FET, case law must be studied. In the 

case Tecmed v Mexico it was said that legitimate expectation requires transparency without 

ambiguity too.324 This case arbitral tribunal explained that: “the Claimant was entitled to 

expect that the government’s actions would be free from any ambiguity that might affect the 

early assessment made by the foreign investor of its real legal situation or the situation 

affecting its investment and the actions the investor should take to act accordingly.”
325

  The 

case Waste Management v Mexico indicated that there was “a complete lack of transparency 

and candour in an administrative process. It will bring host state to breach the standard of 

treatment”
326

 Also in the case Metalclad v Mexico in the same way, a breach of transparency 

meant a breach of FET.
327
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        In the case Maffezini v Spain, the arbitral tribunal found the transaction did not accord 

with transparency and decided that: “…the lack of transparency with which this loan 

transaction was conducted is incompatible with Spain’s commitment to ensure the investor a 

fair and equitable treatment in accordance with Article 4(1) of the same treaty. Accordingly, 

the Tribunal finds that, with regard to this contention, the Claimant has substantiated his 

claim and is entitled to compensation in the manner spelled out below.”
328

 

 

FF. Legitimate Expectations of Investment 

         In regard to the concept of legitimate expectation, UNCTAD stated that: “the concept of 

legitimate expectations is connected to the phenomenon of “change”. Investments are not 

one-off transactions; they typically involve economic projects of significant duration, such as 

business concessions, and many do not have any time limitation at all, for example, foreign-

owned manufacturing enterprises and service providers. With the long duration of a project 

there comes a risk that the conditions of the investment’s operation will change, producing a 

negative impact on the investment concerned.”
329

 

         Investors under the BIT between Thailand and the Czech Republic when deciding to 

invest must take into account the law of the host state as Thailand or Czech Republic may or 

may not allow the opportunity for his investment.
330

 Investors can foresee the long–term 

benefits of investment and expect that the host state will give stable and consistent guarantees 

of investment. So the light of the law of the host state depends on principle of the rule of law 

and legitimate expectation in the area of investment which has been recognized by all most 

arbitral tribunals.
331

 Legitimate expectation is achieved by administrative conduct and cannot 
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be violated.
332

 Most arbitral tribunals recognize that if the host state violates the legitimate 

expectations of foreign investment, it will breach international investment agreements. 

        In regard to legitimate expectation, Thailand had experience in the case Walter Bau 

A.G.v Thailand. Walter Bau A.G. as a shareholding in company had made a concession 

agreement with the respondent to construct and operate a toll highway in Bangkok. Claims 

arose out of the failure of Thai authorities to approve toll hikes as contemplated in the 

concession contract, which allegedly prevented the investor from making a reasonable rate of 

return on its investment. The arbitral tribunal said that: “Walter Bau AG as Claimant has the 

right of legitimate expectations in his investment and Thailand could not breach the principle 

of FET to limit the right of legitimate expectations.”
333

 “There was no expropriation of the 

Claimant’s contractual right as a shareholder in Don Muang Tollway co.Limited (DMT). The 

tollway is still operating and will continue to operate for many years to come with DMT as 

concessionaire. The respondent’s argument that “creeping expropriation” only, and not 

breaches of FET, can be defined by a series of acts is not correct. The tribunal sees no reason 

why a breach of a FET obligation cannot be a series of cumulative acts and omissions. One of 

these may not on its own be enough, but taken together, they can constitute a breach of FET 

obligations. Accordingly, the Tribunal considers a breach of FET obligations by the 

Respondent based on the following reasons: (1) the lengthy refusal to raise tolls as required 

by MoA2. ; (2) charges to the road network which went well beyond what can be considered 

as “Traffic management” and (3) the short-term total closure of Don Muang Airport.”
334

 

        The Czech Republic also had the same experience about legitimate expectation in the 

case Saluka v Czech Republic. This case arbitral tribunal explained the relationship between 

the legitimate expectations of the investor and the host state’s right to regulate 
335

 stating that 

“the “fair and equitable treatment” standard in …the Treaty is an autonomous Treaty standard 

and must be interpreted, in light of the object and purpose of the Treaty, so as to avoid 
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conduct of the Czech Republic that clearly provides disincentives to foreign investors. The 

Czech Republic, without undermining its legitimate right to take measures for the protection 

of the public interest, has therefore assumed an obligation to treat a foreign investor’s 

investment in a way that does not frustrate the investor’s underlying  legitimate and 

reasonable expectations. A foreign investor whose interests are protected under the Treaty is 

entitled to expect that the Czech Republic will not act in a way that is manifestly inconsistent, 

non-transparent, unreasonable (i.e. unrelated to some rational policy), or discriminatory (i.e. 

based on unjustifiable distinctions). In applying this standard, the Tribunal will have due 

regard to all relevant circumstances. ”
336

 

        These two cases of Thailand and the Czech Republic have the same impact on the 

provision in the BIT, which is the principle of FET. Investors from Thailand and the Czech 

Republic have legitimate expectation of investments in the long-term because they calculate 

the opportunity before investing and they made sure through research that the BIT between 

Thailand and the Czech Republic (1994) guarantees the investment with the provisions in this 

BIT in common with FET, because it means under the rule of law of the host state, legitimate 

expectation will have protection under this BIT. Moreover to enhance understanding about 

legitimate expectations of investment under FET in this BIT for investment relations between 

Thailand and the Czech Republic case needs to be studied. 

        In regard to the jurisprudence constant, to understand the standard of legitimate 

expectation in FET
337

, in the case Tecmed v Mexico, it was decided that FET is protection of 

investment under the treaty and the state cannot affect legitimate expectation.
338

 In the case 

Occidental v Ecuador, it was stated that the legitimacy of investors under FET cannot be 

violated.
339

 In the case LG& E v Argentina, it was stated that: the state must give guarantees 

for the legitimate expectations of investors.
340

 In Thunderbird v Mexico, it was also stated 
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that the State conduct must be based on the creation of reasonable and justifiable 

expectations.
341

 In the case National Grid v Argentina, the arbitral tribunal indicated that 

FET covers the reasonable, legitimate expectation of investment for the protection of 

investors.
342

 

        Moreover, the arbitral tribunal interpreted legitimate expectation to cover investors’ 

expectations from laws and regulations too. The author assumes that the case Lemire v 

Ukraine is an original idea. In this case, the arbitral tribunal said that “these legitimate 

expectations were not based on an individual negotiation between Mr. Lemire and the 

Ukrainian State; they represent the common level of legal comfort which any protected 

foreign investor in the radio sector could expect.”
343

 

        Also  in the case Suez v Argentina, the arbitral tribunal confirmed that “in examining the 

various cases that have justifiably considered the legitimate expectations of investors and the 

extent to which the host government has frustrated them, this Tribunal finds that an important 

element of such cases has not been sufficiently emphasized: that investors, deriving their 

expectations from the laws and regulations adopted by the host country, acted in reliance 

upon those laws and regulations and changed their economic position as a result. Thus it was 

not the investor’s legitimate expectations alone that led tribunals to find a denial of fair and 

equitable treatment. It was the existence of such expectations created by host country laws, 

coupled with the act of investing their capital in reliance on them, and a subsequent, sudden 

change in those laws that led to a determination that the host country had not treated the 

investors fair and equitably.”
344

 

        In the case El Paso v Argentina, the arbitral tribunal combined expectation with good 

faith as follows: “However, the legitimate expectations of the investors have generally been 

                                                           
341

Thunderbird v Mexico.Award.,op.cit.,footnote.192.para.147. 

342
National Grid v Argentina.Award.3 November 2008.UNCITRAL.para.175.Available at: 

http://www.italaw.com/sites/default/files/case-documents/ita0555.pdf[Accessed 31 January 2017] 

343
Lemire v Ukraine.Award.28 Mars 2001. ICSID CASE NO. ARB/06/18.para.70.Available at: 

http://www.italaw.com/sites/default/files/case-documents/ita0454.pdf[Accessed 31 January 2017] 

344
 Suez v Argentina.Decision on Liability.30 July 2010. ICSID Case No. ARB/03/19.para.226. Available at: 

http://www.italaw.com/sites/default/files/case-documents/ita0826.pdf[Accessed 31 January 2017] 



124 
 

considered central in the definition of FET, whatever its scope. There is an overwhelming 

trend to consider the touchstone of fair and equitable treatment to be found in the legitimate 

and reasonable expectations of the Parties, which derive from the obligation of good 

faith.”
345

 

        The case El Paso v Argentina also indicated that the legitimate expectations of investors 

depend on the stability and consistency of legal orders of the host state because investors can 

foresee and calculate the benefits of investment. New law of the host state must pursue the 

interests of foreign investors which cannot be ignored. 
346

 In this case, it was said that: “As a 

consequence, the legitimate expectations of a foreign investor can only be examined by 

having due regard to the general proposition that the State should not unreasonably modify 

the legal framework or modify it in contradiction with a specific commitment not to do so, as 

will be shown below.”
347

 

         In the case Total S.A.v Argentina, it was stated that the expectation is based on the legal 

orders of the host state and defining the laws, which should be considered as prospective in 

nature.
348

   The arbitral tribunal said that: “Indeed, the most difficult case is (as in part in the 

present dispute) when the basis of an investor’s invocation of entitlement to stability under a 

fair and equitable treatment clause relies on legislation or regulation of a unilateral and 

general character. In such instances, investor’s expectations are rooted in regulation of a 

normative and administrative nature that is not specifically addressed to the relevant investor. 

This type of regulation is not shielded from subsequent changes under the applicable law. 

This notwithstanding, a claim to stability can be based on the inherently prospective nature of 

the regulation at issue aimed at providing a defined framework for future operations. This is 

the case for regimes, which are applicable to long-term investments and operations, and/or 

providing for “fall backs” or contingent rights in case the relevant framework would be 
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changed in unforeseen circumstances or in case certain listed events materialize. In such 

cases, reference to commonly recognized and applied financial and economic principles to be 

followed for the regular operation of investments of that type (be they domestic or foreign) 

may provide a yardstick. This is the case for capital intensive and long term investments and 

operation of utilities under a license, natural resources exploration and exploitation, project 

financing or Build Operate and Transfer schemes. The concept of “regulatory fairness” or 

“regulatory certainty” has been used in this respect. In the light of these criteria when a State 

is empowered to fix the tariffs of a public utility it must do so in such a way that the 

concessionaire is able to recover its operations costs, amortize its investments and make a 

reasonable return over time, as indeed Argentina’s gas regime provided.”
349

 

        The case Electrabel S.A. v Hungary showed that the expectation of investors is based on 

representations or that the investor can be assumed in all circumstances to have legitimate 

expectations.
350

The arbitral tribunal decided that “fairness and consistency must be assessed 

against the background of information that the investor knew and should reasonably have 

known at the time of the investment and of the conduct of the host State. While specific 

assurances given by the host State may reinforce the investor’s expectations, such an 

assurance is not always indispensable.”
351

 

       In the case Rumeli Telekom A.S. v Kazakhstan, the legitimate expectation of investors 

was based on the commitment of the host state when investors have a contract with the host 

state.
352

 The arbitral tribunal decided that “in deciding to terminate the Contract without 

prior suspension, the Republic breached the Investment Contract. This was admitted by the 

Republic in two letters sent to the Ministry of Industry and Trade on May 14, 2003 by 

officials of the Ministry of Finance and the Ministry of Economy and Budget planning. Since 
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the Investment Committee is an organ of the State, and in the particular circumstances of this 

case discussed above, this breach amounts to a breach of the BIT by the Republic. The 

decision was arbitrary, unfair, unjust, lacking in due process and did not respect the investor’s 

reasonable and legitimate expectations.”
353

 

 GG. Protection Against Arbitrariness and Discrimination  

        Arbitrariness refers to an unreasonable act or non-good sense and is founded on 

prejudice or preference more than reason or fact
354

and discrimination may have a number of 

forms, and may be based on race, religion, political affiliation etc. In practice, it depends on 

the possible comparisons, such as the same business, the same activity or the same 

circumstances.
355

 The arbitrariness and discrimination of the host state may indicate a lack of 

respect for the rule of law and legality, and good faith may be absent.   

        In investment relations between Thailand and the Czech Republic under the BIT 

between Thailand and the Czech Republic (1994), protection can be included against 

arbitrariness and discrimination in the general principles of both countries, which employ the 

principle of the rule of law and the legality of state act to provide protection against 

arbitrariness and discrimination, which is a part of FET. The act of the host state without 

protection against arbitrariness and discriminatory means the host state will breach FET. 

Hence, to understand and apply protection against arbitrariness and discrimination, it is 

necessary to study the relevant case law  

        In the case ELSI, the International Court of Justice defined arbitrariness as “not so much 

something opposed to a rule of law, as something opposed to the rule of law. This idea was 

expressed by the Court in the Asylum case, when it spoke of "arbitrary action" being 
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‘substituted’ for the rule of law. It is a willful disregard of due process of law, an act which 

shocks, or at least surprises, a sense of juridical propriety.”
356

 

        The case CME v Czech Republic created a legal situation that enabled the investor’s 

local partner to terminate the investment contract. The arbitral tribunal decided that: “the 

same considerations set out under the expropriation claim govern the claim for unfair and 

inequitable treatment as well. On the face of it, the Media Council’s actions and inactions in 

1996 and 1999 were unreasonable as the clear intention of the 1996 actions was to deprive 

the foreign investor of the exclusive use of the Licence under the MOA and the clear 

intention of the 1999 actions and inactions was collude with the foreign investor’s Czech 

business partner to deprive the foreign investor of its investment. The behaviour of the Media 

Council also smacks of discrimination against the foreign investor. ”
357

  

        The case Lauder v Czech Republic also indicated that arbitrary measures lead to 

breaches of FET in the BIT. The arbitral tribunal stated that: “the Treaty does not define an 

arbitrary measure. According to Black’s Law Dictionary, arbitrary means "depending on 

individual discretion; (...) founded on prejudice or preference rather than on reason or fact” 

(Black’s Law Dictionary 100 (7th ed. 1999)).”
358

 “The Arbitral Tribunal holds that the 

Czech Republic took a discriminatory and arbitrary measure against Mr. Lauder in violation 

of Article II(2)(b) of the Treaty when the Media Council, after having accepted the idea of a 

direct investment in CET 21 by CEDC , a company which Mr. Lauder controlled, eventually 

did not allow such investment, and required that a third company, CNTS, be created.”
359

 

        In the case Saluka v Czech Republic, the arbitral tribunal said “State conduct is 

discriminatory, if (i) similar cases are (ii) treated differently (iii) and without reasonable 
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justification. “
360

 “According to the Claimant, the Big Four banks were in a comparable 

position in terms of their macroeconomic significance in the transitional period of the Czech 

Republic and their resulting share of the systemic bad debt problem.”
361

 “The Tribunal 

therefore finds that the Respondent has not offered a reasonable justification for IPB’s 

differential treatment. Consequently, the Czech Republic is found to have given a 

discriminatory response to the bad debt problem in the Czech banking sector, especially by 

providing state financial assistance to three of the Big Four banks to the exclusion of IPB, 

and thereby created an environment impossible for the survival of IPB.”
362

 “The Czech 

Republic has failed to ensure a predictable and transparent framework for Saluka’s 

investment, if it has frustrated Saluka’s legitimate expectations regarding the treatment of 

IPB without reasonable justifications.”
363

  

       In the case Eastern Sugar v Czech Republic, the arbitral tribunal stressed that “in sum, 

with the Third Sugar Decree the Czech Republic penalized a foreign company that had done 

nothing illegal in the previous years, while Czech newcomers who had exceeded their quota 

within the previous years were now rewarded for having done so.” 
364

 “Even if the intent was 

not to punish Eastern Sugar specifically but more generally to favor newcomers and to 

preserve the jobs of sugar beet growers, the result is still that a violation of the BIT occurred. 

Accordingly, the Arbitral Tribunal is of the view that the effect of the Third Sugar Decree 

was a discriminatory and unreasonable measure in the sense of Art. 3 (1) of the BIT.”
365
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 HH. Freedom from Coercion and Harassment 

         Foreign investors under the BIT between Thailand and the Czech Republic (1994) must 

have freedom of investment in the territory of the host state without coercion and harassment 

and in particular, the host state must protect investors with good faith within the legality of 

state acts under the rule of law. If the host state coerces and harasses foreign investors so that 

they are not free to invest in the territory of the host state, the host state breaches FET in the 

BIT. It is therefore necessary to study the case law.  

         In the case Pope & Talbot v Canada, the arbitral tribunal said that “Canada's Softwood 

Lumber Division ("SLD") changed its previous relationship with the Investor and the 

Investment from one of cooperation in running the Softwood Lumber Regime to one of 

threats and misrepresentation. Figuring in this new attitude were assertions of non-existent 

policy reasons for forcing them to comply with very burdensome demands for documents, 

refusals to provide them with promised information, threats of reductions and even 

termination of the Investment's export quotas, serious misrepresentations of fact in 

memoranda to the Minister concerning the Investor's and the Investment's actions and even 

suggestions of criminal investigation of the Investment's conduct. The Tribunal also 

concluded that these actions were not caused by any behavior of the Investor or the 

Investment, which remained cooperative until the overreaching of the SLD became too 

burdensome and confrontational.”
366

 

        In the case Tecmed v Mexico, the arbitral tribunal decided that: “Under such 

circumstances, such pressure involves forms of coercion that may be considered inconsistent 

with the fair and equitable treatment to be given to international investments under Article 

4(1) of the Agreement and objectionable from the perspective of international law.”
367

 

II. Due Process and Denial of Justice 

       Due process or procedural process is an element of the rule of law and the arbitral 

tribunal can interpret that due process belongs to FET, while denial of justice is delinquency 
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of international investment law.
368

 Lack of due process and denial of justice will result in 

conflicts in FET in the BIT between Thailand and the Czech Republic (1994). Articles 4 and 

6., and in particular, expropriation with fair and equitable treatment and legality of 

expropriation or nationalization shall be subject to review by the due process of law. To 

understand due process and the denial of justice, which are elements of FET under 

investment relations in the BIT between Thailand and the Czech Republic (1994), case law 

needs to be studied. 

        Denial of justice is the main idea in the concept of international minimum standards of 

customary international law
369

which is cited in Neer’s case and applied in the interpretation 

of the arbitral tribunal in the case Waste Management v Mexico where failure and lack of due 

process led to injustice, like a denial of justice.
370

 In the case Loewen v USA, the arbitral 

tribunal said that without good faith and with such injustice in the sense of a lack of due 

process, leads to conflict in FET
371

 

        In the case Middle East Cement v Egypt, the arbitral tribunal confirmed that for due 

process that “BIT requires that "Investments by investors of a Contracting Party shall, at all 

times, be accorded fair and equitable treatment and shall enjoy full protection and security, in 

the territory of the other Contracting Party." This BIT provision must be given particular 

relevance in view of the special protection against measures "tantamount to expropriation," 

and in the requirement for "due process of law". Therefore, a matter as important as the 

seizure and auctioning of a ship of the Claimant should have been notified directly 

irrespective of whether there was a legal duty or practice to do so by registered mail with 

return receipt requested as argued by Claimant. The Tribunal finds that the procedure in fact 
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applied here does not fulfill the Fair and Equitable and full protection with security standard 

of the BIT.”
372

 

        In the case Genin v Estonia, the arbitral tribunal provided that: “in order to amount to a 

violation of the BIT, any procedural irregularity that may have been present would have to 

amount to bad faith, a wilful disregard of due process of law or an extreme insufficiency of 

action.”
373

 

        In the case Mondev v USA, the arbitral tribunal decided that denial of justice will breach 

FET stating that “The Tribunal is thus concerned only with that aspect of the Article 1105(1) 

which concerns what is commonly called denial of justice, that is to say, with the standard of 

treatment of aliens applicable to decisions of the host State’s courts or tribunals.” 
374

  

        In the case Thunderbird v Mexico, the arbitral tribunal said that denial of justice may 

breach minimum standards.  In this decision, the arbitral tribunal stated that: “acts that would 

give rise to a breach of the minimum standard of treatment prescribed by the NAFTA and 

customary international law as those that, weighed against the given factual context, amount 

to a gross denial of justice or manifest arbitrariness falling below acceptable international 

standards.”
375

 

 JJ. Proportionality 

        In investment relations under the BIT between Thailand and the Czech Republic, 

proportionality is the way to make a balance between the investor, who is the claimant, and 
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the host state. In addition, proportionality is related with business risks of an investor in 

social, economic and political environments too.
 376

 Examples of case law are as follows: 

        In the case MCI v Ecuador, the arbitral tribunal decided that “the investor’s expectations 

of fair and equitable treatment and good faith, in accordance with the BIT, must be paired 

with a legitimate objective. The legitimacy of the expectations for proper treatment 

entertained by a foreign investor protected by the BIT does not depend solely on the intent of 

the parties, but on certainty about the contents of the enforceable obligations.”
377

 

        In the case MTD v Chile, the arbitral tribunal considered proportionality and decided 

that: “The BITs are not an insurance against business risk and the Tribunal considers that the 

Claimants should bear the consequences of their own actions as experienced businessmen. 

Their choice of partner, the acceptance of a land valuation based on future assumptions 

without protecting themselves contractually in case the assumptions would not materialize, 

including the issuance of the required development permits, are risks that the Claimants took 

irrespective of Chile’s actions. ”
378

 “The Tribunal considers therefore that the Claimants 

should bear part of the damages suffered and the Tribunal estimates that share to be 50% after 

deduction of the residual value of their investment calculated on the basis of the following 

considerations.”
379

 

        In the case Parkerings v Lithuania, the arbitral tribunal decided to share proportional 

responsibility between the host state and the legitimate expectations of the investor stating 

that: “It is each State’s undeniable right and privilege to exercise its sovereign legislative 

power. A State has the right to enact, modify or cancel a law at its own discretion. Save for 
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the existence of an agreement, in the form of a stabilisation clause or otherwise, there is 

nothing objectionable about the amendment brought to the regulatory framework existing at 

the time an investor made its investment. As a matter of fact, any businessman or investor 

knows that laws will evolve over time. What is prohibited however is for a State to act 

unfairly, unreasonably or inequitably in the exercise of its legislative power.”
380

 “In 

principle, an investor has a right to a certain stability and predictability of the legal 

environment of the investment The investor will have a right of protection of its legitimate 

expectations provided it exercised due diligence and that its legitimate expectations were 

reasonable in light of the circumstances. Consequently, an investor must anticipate that the 

circumstances could change, and thus structure its investment in order to adapt it to the 

potential changes of legal environment.”
381

 “In the present case, various modifications of 

laws occurred in Lithuania. It is not contested that these amendments had an impact on the 

investment expectations of the Claimant, as it was deprived of its right to receive part of its 

expected income. Neither is it contested that the Republic of Lithuania gave no specific 

assurance or guarantee to Parkerings that no modification of law, with possible incidence on 

the investment, would occur. The legitimate expectations of the Claimant that the legal 

regime would remain unchanged are not based on or reinforced by a particular behaviour of 

the Respondent. In other words, the Republic of Lithuania did not give any explicit or 

implicit promise that the legal framework of the Agreement would remain unchanged.”
382

 

 3.3.2.4. Comparison of FET in other IIAs.  

        After studying the literature and awards of arbitral tribunals, the meaning of the wording 

of FET has been extended by the interpretation of scholars and arbitrators because the 

wording of FET has the character of jus aequum, which is open to interpretation for justice. 

However, the new trends of IIA try to determine the scope of FET. Also, in the process of 

amendment of the BIT between Thailand and the Czech Republic (1994) comparisons must 

be made with three other IIAs. 
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       AA. Canada-European Union Comprehensive Economic and Trade Agreement (CETA) 

in article 8.10. Treatment of investors and of covered investments: 

 “1. Each Party shall accord in its territory to covered investments of the other Party and to 

investors with respect to their covered investments fair and equitable treatment and full 

protection and security in accordance with paragraphs 2 through 7.  

2. A Party breaches the obligation of fair and equitable treatment referenced in paragraph 1 if 

a measure or series of measures constitutes:  

(a) denial of justice in criminal, civil or administrative proceedings;  

(b) fundamental breach of due process, including a fundamental breach of transparency, in 

judicial and administrative proceedings;  

(c) manifest arbitrariness;  

(d) targeted discrimination on manifestly wrongful grounds, such as gender, race or religious 

belief;  

(e) abusive treatment of investors, such as coercion, duress and harassment; or  

(f) a breach of any further elements of the fair and equitable treatment obligation adopted by 

the Parties in accordance with paragraph 3 of this Article.  

3. The Parties shall regularly, or upon request of a Party, review the content of the obligation 

to provide fair and equitable treatment. The Committee on Services and Investment, 

established under Article 26.2.1(b) (Specialised committees), may develop recommendations 

in this regard and submit them to the CETA Joint Committee for decision.  

4. When applying the above fair and equitable treatment obligation, the Tribunal may take 

into account whether a Party made a specific representation to an investor to induce a covered 

investment, that created a legitimate expectation, and upon which the investor relied in 

deciding to make or maintain the covered investment, but that the Party subsequently 

frustrated.  

5. For greater certainty, "full protection and security" refers to the Party's obligations relating 

to the physical security of investors and covered investments.  

6. For greater certainty, a breach of another provision of this Agreement, or of a separate 

international agreement does not establish a breach of this Article.  

7. For greater certainty, the fact that a measure breaches domestic law does not, in and of 

itself, establish a breach of this Article. In order to ascertain whether the measure breaches 
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this Article, the Tribunal must consider whether a Party has acted inconsistently with the 

obligations in paragraph 1”
383

 

         BB. EU-Singapore Free Trade Agreement, Authentic text as of May 2015 (EU-Singapore FTA), 

Article 9.4, Standard of Treatment : 

“1. Each Party shall accord in its territory to covered investments of the other Party fair and 

equitable treatment and full protection and security.  

2. To comply with the obligation to accord fair and equitable treatment set out in paragraph 1, 

neither Party shall adopt measures that constitute:  

(a) denial of justice in criminal, civil and administrative proceedings;  

(b) a fundamental breach of due process;  

(c) manifestly arbitrary conduct;  

(d) harassment, coercion, abuse of power or similar bad faith conduct; or 

 (e) a breach of the legitimate expectations of a covered investor arising from specific or 

unambiguous representations14 from a Party so as to induce the investment and which are 

reasonably relied upon by the covered investor. 

3. The Parties may, by decision in the Trade Committee, agree that treatment other than those 

listed in paragraph 2 can also constitute a breach of fair and equitable treatment.  

4. For greater certainty, “full protection and security” only refers to a Party’s obligation 

relating to physical security of covered investors and investments.  

5. Where a Party, itself or through any entity mentioned in paragraph 5 of Article 9.1 

(Definitions), had given a specific and clearly spelt out commitment in a contractual written 

obligation towards a covered investor of the other Party with respect to the covered investor’s 

investment or towards such covered investment, that Party shall not frustrate or undermine 

the said commitment through the exercise of its governmental authority either: (a) 

deliberately; or (b) in a way which substantially alters the balance of rights and obligation in 

the contractual written obligation unless the Party provides reasonable compensation to 
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restore the covered investor or investment to a position which it would have been in had the 

frustration or undermining not occurred.  

6. A breach of another provision of this Agreement, or of a separate international agreement, 

does not establish that there has been a breach of this Article.”
384

 

       CC. Free Trade Agreement between the European Union and the Socialist Republic of 

Vietnam (EVFTA). Article 14 Treatment of Investment: 

 “1. Each Party shall accord fair and equitable treatment and full protection and security to 

investments and investors of the other Party in its territory in accordance with paragraphs 2 to 

7.  

2. A Party breaches the obligation of fair and equitable treatment referenced in paragraph 1 

where a measure or series of measures constitutes:  

a. Denial of justice in criminal, civil or administrative proceedings; or  

b. Fundamental breach of due process in judicial and administrative proceedings;  

c. Manifest arbitrariness; or  

d. Targeted discrimination on manifestly wrongful grounds, such as gender, race or religious 

belief; or  

e. abusive treatment such as coercion, abuse of power or similar bad faith conduct. or  

f. A breach of any further elements of the fair and equitable treatment obligation adopted by 

the Parties in accordance with paragraph 3 of this Article.  

3. Treatment not listed in paragraph 2 can also constitute a breach of fair and equitable 

treatment where the Parties have so agreed in accordance with the procedures provided in 

Article X.6 (Amendments).  

4. For greater certainty, ‘full protection and security’ refers to the Party’s obligations to act as 

may be reasonably necessary to protect physical security of investors and covered 

investments.  

5. Where a Party has entered into a written agreement with investors of the other Party or 

their investments referred to in Article 13 [Scope of section II Investment Protection] that 

satisfies all of the following conditions, that Party shall not breach the said agreement 

through the exercise of governmental authority. The conditions are:  
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(i) the written agreement is concluded and takes effect after the date of entry into force of this 

Agreement;  

(ii) the investor relies on that written agreement in deciding to make or maintain an 

investment referred to in article in Article 13. 1 (i) [Scope of section II Investment Protection] 

other than the written agreement itself and the breach causes actual damages to that 

investment;  

(iii) the written agreement creates an exchange of rights and obligations in connection to the 

said investment, binding on both parties; and  

(iv) the written agreement does not contain a clause on the settlement of disputes between the 

parties to that agreement by international arbitration.  

6. When applying the above fair and equitable provisions, a Tribunal will take into account 

whether a Party made a specific representation to an investor to induce an investment referred 

to in Article 13. 1 (i) [Scope of section II Investment Protection], that created a legitimate 

expectation, and upon which the investor relied in deciding to make or maintain that 

investment, but that Party subsequently frustrated.  

7. A breach of another provision of this Agreement, or of a separate international agreement, 

does not in itself establish that there has been a breach of this Article.”
385

 

        The models of CETA, EU-Singapore FTA and EVFTA can be employed in the wording of 

FET for both countries, Thailand and the Czech Republic and will be used for the 

renegotiation of amendments for the new BIT. All examples of IIAs have determined the 

scope of FET, in particular, that the scope of  FET, for example, refers to the denial justice in 

criminal, civil and administrative proceedings, breaches in  due process, protection from 

arbitrariness and discrimination, protection from harassment and coercion, abuse of power or 

similar bad faith conduct, and legitimate expectation. The author assumes that because the 

wording of FET is extensive and appears to be open to the discretion of arbitrators. in 

consensus,  FET is jus aequum for arbitrators when interpreting for justice, but the claimant 

or respondent (host state) are still not sure about the result of the award because they cannot 

foresee it. Most awards tend to extend the meaning of FET too much to be over the 

limitations. For example, the host state is not able to know or expect the point of limitation, 
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or how much the investors under IIAs expect. As a result, the host state is not confident to 

issue the regulation to protect the state in the public interest. These are questions that need to 

be addressed in the new BIT between Thailand and the Czech Republic.  

3.3.2.5. The Role of FET in the New BIT between Thailand and the Czech Republic 

       After reviewing scholarly literature on the awards of arbitration, it is clear that the 

wording of the FET in the BIT between Thailand and the Czech Republic (1994) has 

weaknesses and must be amended in the new BIT between Thailand and the Czech Republic. 

        The text of FET combines the principle of national treatment and the MFN Clause, 

which is very risky for interpretation because it is possible that the arbitrators will interpret a 

breach of the principle of national treatment and the MFN Clause, so in article 4 of the BIT 

between Thailand and the Czech Republic (1994) it may breach FET too. Hence the author 

suggests that the provision of FET in the new BIT between Thailand and the Czech Republic 

must stand alone and not be combined with the principle of protection of investments in the 

same article because a stand-alone provision is easy to understand for contracting parties such 

as Thailand and the Czech Republic. Also in the provision about FET in the new BIT, there 

must be a sentence about the scope, like the provisions in CETA, EU-Singapore FTA or 

EVFTA,  which states that a breach of another provision of this Agreement, or of a separate 

international agreement, does not in itself establish that there has been a breach of this article 

of FET. 

        Previously, the author assumed that the wording of FET in the BIT between Thailand 

and the Czech Republic (1994) was extensive and unlimited, so the arbitral tribunal will have 

occasion to interpret the meaning of FET so that the host state and investors cannot predict 

the result of the award in other IIAs. In particular CETA, EU-Singapore FTA and EVFTA 

include wording about the scope of FET for the denial justice in criminal, civil and 

administrative proceedings, breaches of due process, protection from arbitrariness and 

discrimination, protection from harassment and coercion, abuse of power or similar bad faith 

conduct, and legitimate expectation. It is advisable to limit the scope of application of FET in 
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the new BIT between Thailand and the Czech Republic because the arbitral tribunal may 

preserve only the text in the BIT and not extend FET to be unlimited.
386

 

       The main issue of FET in the BIT between Thailand and the Czech (1994) is legitimate 

expectation because after studying the arbitral tribunal cases, the host state cannot know and 

cannot predict the scope of the investor’s expectations. In addition, the arbitrators tend to 

extend investors’ expectations in commercial activities rather than the public interest of the 

host state. 

       It seems that the host state loses sovereign to rule the law and loses state power to 

manage public services and the sovereignty to control concessions and to protect the 

environment. When the host state tries to legislate, or when the host state issues new 

measures for the protection of public interest, public health or the environment, it may cause 

conflict with foreign investors under this BIT, and foreign investors may allege that the host 

breaches FET under this BIT. In particular, sometimes the host state has a change of 

government and the new government will issue a new policy in regard to the public interest, 

public health or environment, and this may impact investors. Investors may also allege that 

the host state breaches FET in regard to stability and legitimate expectation and investors 

mostly have confidence that an arbitral tribunal will decide to extend the meaning of FET 

because the trend of awards seem to be  unlimited in the interpretation of expectation. 

        At the same time, the host state tries to cite permanent sovereignty of state over 

resources and has the power to manage public services and investment as  concessions or as 

investments in public services, which is an administrative contract where the host state has 

sovereignty of unilateral action to change or adjust the investment contracts for public 

services.
387

 However the concept of administrative contract or in French “le contrat 

administratif ” is a principle of administrative law in some states which have influence of law 

from France and the concept of administrative contract is also not a principle of international 

law. In the case of the Texaco Overseas Petroleum Company and California Asiatic Oil 
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Company v The Government of the Libyan Arab Republic, the award refers to the contract for 

oil concessions. The nationalization of the Government of Libya breached the principle of 

pacta sunt sevanda under the general principle of international law.
388

 Hence in the forum of 

arbitral tribunals under BITs, the host state cannot cite the concept of administrative contract 

to fight a law suit. The contract of concession may cite the doctrine of rebus sic stantibus for 

termination, modification or adjustment for the public interest of the host state because the 

circumstances of host state are changed.
389

 However, to prove the situation to be rebus sic 

stantibus is very difficult. 

        Unlimited interpretation of legitimate expectations causes the host state to lose 

sovereignty to control resources under this BIT and lose the right to regulate law to manage 

in the public interest and, public health, and the case Walter Bau A.G. v Thailand, indicated 

that Thailand and Czech Republic must negotiate a new BIT to include the legitimate 

expectations of investors. However, in the new BIT between Thailand and the Czech 

Republic, to solve the problem about unlimited interpretation in the meaning of legitimate 

expectation of investors, the author suggests that there must be a provision in regard to the 

duty of investors under the principle of fair and equitable treatment. 

        The classical form of FET in the BIT between Thailand and the Czech Republic (1994) 

has an unlimited scope in its meaning. In particular, there is a problem with the meaning of 

‘legitimate expectation of investors’. In practice it appears that the host state has a one- sided 

obligation to protect investments, but the investors do not have duties under FET. The author 

believes that there is an imbalance in the BIT between Thailand and the Czech Republic 

(1994) which may cause conflict in investment relations. Hence, the author suggests that 

investors must have duties under FET. 
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        The first duty under FET is the duty to refrain from unconscionable conduct, which 

refers to good commercial practice without fraud, misrepresentation, undue influence or 

abuse of power or right.
390

 The second is the duty to invest with adequate knowledge of risk, 

which refers to the investor being bound by the investment risk like a normal commercial 

risk. The investor must have good faith to foresee the benefits and the normal commercial 

risk in the host state.
391

 The third duty is the duty to conduct business in a reasonable way
392

 

and all investments must be in accordance with the laws, regulations and national policy of 

the host state.
393

  

         For the comparison of the duties of investors, in the text of EVFTA, a balance is made 

between the duty of investors and the measures of the host state and this is a good example 

for the amendment of the BIT between Thailand and the Czech Republic.  The text of 

EVFTA states:  

        “Article 13bis,  

         Investment and regulatory measures/objectives  

         1. The Parties reaffirm the right to regulate within their territories to achieve legitimate 

policy objectives, such as the protection of public health, safety, environment or public 

morals, social or consumer protection or promotion and protection of cultural diversity  

        2. For greater certainty, the provisions of this section shall not be interpreted as a 

commitment from a Party that it will not change the legal and regulatory framework, 

including in a manner that may negatively affect the operation of covered investments or the 

investor’s expectations of profits.  

         3. For greater certainty, nothing in this Section shall be construed as preventing a Party 

from discontinuing the granting of a subsidy and/or requesting its reimbursement, or as 
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requiring that Party to compensate the investor therefor, where such action has been ordered 

by one of its competent authorities listed in Annex x.”
394

 

 3.4. Full Protection and Security 

         In the BIT between Thailand and the Czech Republic (1994) there is no clear provision 

about full protection and security. However, the new BIT between Thailand and the Czech 

Republic should have provisions about full protection and security because the host state will 

take active measures such as the obligation to protect investments.
395

 

        ‘Full protection and security’ has never been defined, but the case Saluka v Czech 

Republic is a good example of setting up provisions for full protection and security in a BIT. 

In this case, it was decided that: “the “full protection and security” standard applies 

essentially when the foreign investment has been affected by civil strife and physical 

violence. In the AMT arbitration, it was held that the host State “must show that it has taken 

all measures of precaution to protect the investments of [the investor] in its territory”.”
396

 

        However, it includes the wording “full protection and security” but its meaning is 

unclear in terms of its scope. Hence, if compared with other model IIAs, for example the text 

of CETA, Article 8.10 (5.) “For greater certainty, "full protection and security" refers to the 

Party's obligations relating to the physical security of investors and covered 

investments.”
397

Hence, in the new BIT between Thailand and the Czech Republic ‘full 

protection and security’ will refer only to the physical security of investors. 
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 3.5. Umbrella Clause 

       In article 4(2) of the BIT, it is stated that “Each Contracting Party shall observe any 

obligation, additional to those specified in this agreement, into which it may have entered 

with regard to investments of the other Contracting Party.” 

       The text of this article refers to an “Umbrella Clause” which is a provision in a BIT that 

guarantees the observation of obligations by the host state and the investors.
398

 The umbrella 

clause was seen as a link between private contractual arrangements, the internal law of the 

host state, and a guarantee and security of investor protection.
399

 Yannaca-Small also cited 

the opinion of Schreuer, who stated that “umbrella clauses have been added to some BITs to 

provide additional protection to investors beyond the traditional international standards. They 

are often referred to as ‘umbrella clauses’ because they put contractual commitments under 

the BIT’s protective umbrella. They add the compliance with investment contracts, or other 

undertakings of the host State, to the BIT’s substantive standards. In this way, a violation of 

such a contract becomes a violation of the BIT”
400

 and the meaning of the umbrella clause is 

explained as “the extent of subject matter (rationae materiae) jurisdiction is not uniform 

under Bilateral Investment Treaties (BITs). Some BITs cover only disputes relating to an 

“obligation under this agreement”, i.e. only for claims of BIT violations. Others extend the 

jurisdiction to “any dispute relating to investments”. Others create an international law 

obligation that a host state shall, for example, “observe any obligation it may have entered 

to”; “constantly guarantee the observance of the commitments it has entered into”; “observe 

any obligation it has assumed”, and other formulations, in respect to investments. These 

provisions are commonly called “umbrella clauses”, although other formulations have also 

been used: “mirror effect”, “elevator”, “parallel effect”, “sanctity of contract”, “respect 

clause” and “pacta sunt servanda”. Clauses of this kind have been added to provide additional 
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protection to investors and are directed at covering investment agreements that host countries 

frequently conclude with foreign investors.”
401

 

       The problems of interpretation are exemplified in 2 cases: SGS v Pakistan and SGS v 

Philippines. 

       The case SGS v Pakistan provided that “the Government of Pakistan entered into a 

contract with SGS whereby SGS agreed to provide “pre-shipment inspection” services with 

respect to goods to be exported from certain countries to Pakistan. The contract refers to the 

“Pre-Shipment Inspection Agreement” or the “PSI Agreement”.
402

 “The Government of 

Pakistan notified SGS that the PSI Agreement was terminated with effect.”
403

 

       The BIT between Pakistan and Switzerland provided an umbrella clause stating that: 

“either Contracting Party shall constantly guarantee the observance of the commitments it has 

entered into with respect to the investments of the investors of the other Contracting 

Party.”
404

 

        In this case the “tribunal has no jurisdiction with respect to claims submitted by SGS 

and based on alleged breaches of the PSI Agreement which do not also constitute or amount 

to breaches of the substantive standards of the BIT.”
405

 “The text itself of Article 11 does not 

purport to state that breaches of contract alleged by an investor in relation to a contract it has 

concluded with a State (widely considered to be a matter of municipal rather than 

international law) are automatically “elevated” to the level of breaches of international treaty 

law.”
406

 “…the legal consequences that the Claimant would have us attribute to Article 11 of 
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the BIT are so far-reaching in scope, and so automatic and unqualified and sweeping in their 

operation, so burdensome in their potential impact upon a Contracting Party.”
407

 “The 

Tribunal is not saying that States may not agree with each other in a BIT that henceforth, all 

breaches of each State’s contracts with investors of the other State are forthwith converted 

into and to be treated as breaches of the BIT. What the Tribunal is stressing is that in this 

case, there is no clear and persuasive evidence that such was in fact the intention of both 

Switzerland and Pakistan in adopting Article 11 of the BIT. Pakistan for its part in effect 

denies that, in concluding the BIT, it had any such intention. SGS, of course, does not speak 

for Switzerland. But it has not submitted evidence of the necessary level of specificity and 

explicitness of text.”
408

 The arbitral tribunal found that “The legal consequence were so far-

reaching in scope and so burdensome in their potential impact on the state and the 

consequence would be that an investor may, at will, nullify any freely negotiated dispute 

settlement clause in a State contract.”
409

 In the summary of the case SGS v Pakistan, the 

umbrella clause is not applied in regard to obligations arising under investor-State contracts 

as resulting from a sovereign act of the host state.
410

  

        In contrast, in the case SGS v Philippines, the text of the umbrella cause provides that 

“in BIT , Article X(2) it reads: “Each Contracting Party shall observe any obligation it has 

assumed with regard to specific investments in its territory by investors of the other 

Contracting Party.”
411

 “To summarize the Tribunal’s conclusions on this point, Article X(2) 

makes it a breach of the BIT for the host State to fail to observe binding commitments, 

including contractual commitments, which it has assumed with regard to specific 

investments, but it does not convert the issue of the extent or content of such obligations into 
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an issue of international law.”
412

. In the summary of the case SGS v Philippines, the 

umbrella clause is the cause where the breach of contract, either a commercial contract 

breach or an investor-State contract, leads to a breach of the BIT. 
413

 

        The wording of the umbrella clause in the case SGS v Pakistan “Either Contracting Party 

shall constantly guarantee the observance of the commitments it has entered into with 

respect to the investments of the investors of the other Contracting Party.” This sentence is a 

narrow interpretation. However, in the case SGS v Philippines the wording stated that “Each 

Contracting Party shall observe any obligation it has assumed with regard to specific 

investments in its territory by investors of the other Contracting Party.” It may be a broad 

interpretation.
414

 Nevertheless, some believe that these cases are under the umbrella clause 

but the results are different.
415

 Furthermore, the text of the umbrella clause in the BIT 

between Thailand and the Czech Republic (1994) includes the wording that is similar to the 

case of SGS v Philippines with a broad interpretation, and it means that a breach in the 

contract, in particular an investor-State contract, both for commercial affairs or administrative 

contracts for public service, will breach the BIT too. 

       The author believes that the umbrella clauses aims to ensure that breach clauses of 

investment protection in the BIT will lead to the international forum for the settlement of 

disputes. However, the umbrella clause is still ambiguous and inappropriate, because, it is not 

possible to predict decision with certainty where the text of such a clause might appear.
416

 

        Hence for the new BIT between Thailand and the Czech Republic not will include an 

umbrella clause. 
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3.6. Summary of this Chapter 

          In regard to the protection of investments clauses in the BIT between Thailand and the 

Czech Republic (1994) the provisions and standards are similar to most BITs in the world 

which include the principle of national treatment, Most-Favoured-Nation Treatments (MFN 

Clause), Fair and Equitable Treatment (FET) and the author also suggests to include full 

protection and security in the amendment of the BIT between Thailand and the Czech 

Republic. However, having analyzed the wording of protection of investment clauses in 

awards of arbitral tribunals, and by considering scholarly literature and legal opinions and 

comparing these with new trends in other International Investment Agreements (IIAs), the 

author found that BIT between Thailand and the Czech Republic (1994) must be amended 

and modernized. The amendment of the BIT between Thailand and the Czech Republic must 

have a new stand-alone structure for the protection of investment clauses because in the 

existing BIT between Thailand and the Czech Republic (1994), the protection of investment 

clauses are mixed as in article 4  and are very complex to understand and apply. In addition, 

the wording of the protection of investment clauses and the analysis of the awards of arbitral 

tribunals and comparisons with other IIAs, the author believes that protection of investment 

clauses in the new BIT between Thailand and the Czech Republic must include clear wording 

and the weaknesses must be removed. For example, the MFN clause needs to be adjusted so 

that it will not be applied in the process of dispute settlement and the FET must definite the 

scope of FET and so on. The author also suggests that an umbrella clause will not be included 

in the new BIT between Thailand and the Czech Republic.       
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Chapter 4 Protection of the Properties of Investors from Expropriation 

under the BIT between Thailand and the Czech Republic 

4.1. Introduction 

        The BIT between Thailand and the Czech Republic (1994) defined the investment 

relations between Thailand and the Czech Republic and under the BIT there must be 

protection of the properties of investors from illegal confiscation, nationalization or 

expropriation. The expropriation of foreign properties of investors is a governmental 

interference of the host state.
417

 

        Investments under the BIT between Thailand and the Czech Republic (1994) may be 

business between private investors as individuals, for example, the establishment of 

companies for trade, hire of property or services etc. in private relations under private law. 

Moreover, most businesses in which foreign investors invest in Thailand or in the Czech 

Republic are in the form of state contracts. UNCTAD defined ‘state contract’ as follows: “a 

contract made between the State, or an entity of the State, which, for present purposes, may 

be defined as any organization created by statute within a state that is given control over 

economic activity, and a foreign national or a legal person of foreign nationality. State 

contracts can cover a wide range of issues, including loan agreement, purchase contracts for 

supplies or services, contracts of employment, or large infrastructure projects such as the 

construction of highways, ports or dams. One of the commonest forms of state contracts is for 

natural resource exploitation, sometimes referred to as a “concession agreement”, though this 

is not a strict term. Such agreements feature prominently in the natural resource sectors of 

developing countries. Historically, these sectors have provided the most important source of 

income for the domestic economy and are often state controlled so that foreign entrants into 

the sector have to make contracts with the state entity in control.”
418

 

        However, state contracts have a hybrid character which coexists with private law and 

public law elements. One side of the state contract concerns commercial aspects of the 

contracts such as the consent of the parties, repudiation, breaches, and damages, and the 
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norms with regard to commercial contents such as, inter alia, taxes, royalties, expenditure, 

costs of exploration, and rate of recovery of costs are governed by private law but another 

side of state contract refers to public law as the sovereignty of the state to serve the public 

interest and for the management of public services.
419

 

        In Thailand administrative contract is defined in the same way as follows: “an 

“administrative contract” includes a contract which, at least one of the parties is an 

administrative agency or a person acting on behalf of the State and which exhibits the 

characteristic of a concession contract, contract providing public service or contract for the 

construction of public works or for the exploitation of natural resources.”
420

 

         In the Czech Republic there is also a Concession Act
421

 which refers to the conditions 

and procedure of the granting authority when concluding concession contracts within the 

framework of cooperation between such granting authorities and other entities, unless such 

conditions and procedure are provided for otherwise under separate legal regulations. For the 

purposes of this Act, a ‘concession procedure’ shall be understood as an award procedure, a 

‘concession contract’ a contract on the basis of which the public contract is performed.
422

 

       The host state has sovereignty to control business under private law and the state can also 

control state contracts or natural resources in the interests of the public interest of nation such 

as expropriation. However, under the rule of law, the governmental interference of the host 

state must also be based on the legality of administrative action when the host state decides to 

expropriate the properties of foreign investors. 

        The area of international investment law also offers protection against expropriation in 

customary international law.
423

 The protection of the properties of foreign investors may not 
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be expropriation, but an expropriation must be for a public purpose, non-discriminatory, and 

done in accordance with due process with full compensation.
424

 

        In the BIT between Thailand and the Czech Republic (1994) there is also a provision 

about the protection of investments from expropriation in article 6 which states that:  

“1. In any case where investments made by investors of one Contracting Party are subjected, 

directly or indirectly, to any measure of expropriation or nationalization, the investors 

concerned shall be accorded in the territory of the other Contracting Party fair and equitable 

treatment in relation to any such measure. No such measure shall be taken except for public 

purposes and against payment of compensation. Such compensation shall be adequate, taking 

into account, inter alia, the market value, effectively realizable, made without delay and 

freely transferable, in freely convertible currencies.” 

“2.The legality of any expropriation or nationalization, and the amount and method of 

payment of compensation shall be subject to review by due process of law.” 

         Hence in this chapter, the author will analyse protection against expropriation under the 

BIT between Thailand and the Czech Republic (1994) by referring to scholarly literature, the 

awards of arbitral tribunal and comparison with other IIAs. the aim of all of the above is to 

adjust and amend the provisions about protection of investments from expropriation. 

4.2. Scope of Property Rights  

       In the BIT between Thailand and the Czech Republic (1994) article 1 states “For the 

purpose of this Agreement: 

         1. The term “investments” means every asset invested by the investors of one 

Contracting Party in the territory of the other Contracting Party under the law in force of the 

latter Contracting Party, especially: 

        (a) movable and immovable property and any other property rights recognized by the 

law in force in the territory of Contracting Party in which the investment is made, 

        (b) share, stock and debenture of companies wherever incorporated, 

        (c) claims to money or to any performance under contract having financial value, 
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        (d) intellectual property right, knowhow and goodwill as recognized by the law of the 

contracting Party in which the investment is made, 

         (e) business concessions conferred by law or under contract, including concessions to 

search for cultivate extract or exploit natural resources;”  

         In this article, the properties of foreign investors are not only tangible property, but also 

include intangible property or assets of economic value or intellectual properties. Contractual 

right may also be expropriated
425

 because this article uses the wording “every asset invested” 

which covers jus in rem and contractual rights. 

         In the case Oscar Chinn (UK v Belgium), Mr. Oscar Chinn, a UK citizen had a fluvial 

transport company in the Belgian Congo. In 1930, there were economic problems in the 

Congo and in 1931 the Belgian Government implemented a program that forced Unatra, 

which was the company of Oscar with significant ties to the Belgian Government, to offer 

discounted transportation services in the Belgian Congo but the reduced rate was under the 

assurance of government reimbursement and lost profits. In this claim, the UK government 

alleged that it amounted to the creation of a de facto monopoly
426

 but the Permanent Court of 

International Justice (PCIJ) rejected this idea stating that: “no enterprise-least of al1 a 

commercial or transport enterprise, the success of which is dependent on the fluctuating level 

of prices and rates-can escape from the chances and hazards resulting from general economic 

conditions. Some industries may be able to make large profits during a period of general 

prosperity, or else by taking advantage of a treaty of commerce or of an alteration in customs 

duties; but they are also exposed to the danger of ruin or extinction if circumstances change. 

Where this is the case, no vested rights are violated by the State.”
427

   

         In the case of Norwegian ship owners claims (Norway v USA) during World War I, the 

USA requisitioned all Norwegian ships, and Norway claimed for just compensation in respect 

                                                           
425

 REINISCH.,A., Expropriation, MUCHLINSKI, P., ORTINO, F., SCHREUER, CH.(ed). The Oxford 

Handbook of International Investment Law. New York: Oxford University Press, 2008, p.410. 

426
 Ibid,p.413. 

427
 Case Oscar Chinn (UK v Belgium).Judgment.12 December 1934.PCIJ series A/B, No.63.p.88.Available at:  

http://www.icj-cij.org/pcij/serie_AB/AB_63/01_Oscar_Chinn_Arret.pdf[Accessed 31 January 2017] 



152 
 

of the requisitioned ships. A United States company sought to obtain payment of monies 

owed under a construction contract which had not been paid due to the requisition.
428

 The 

tribunal said that: “whatever the intentions may have been, the United States took, both in 

fact and in law, the contracts under which the ships in question were being or were to be 

constructed.”
429

In the summary of this case it was stated that cancellation of contract had 

amounted to de facto expropriation.
430

  

        In the case Polish Upper Silesia (Chorzów Factory), in World War I, Germany and 

Poland had a bipartite agreement and Germany transferred Upper Silesia to Poland and in the 

agreement, Poland could not forfeit the properties of Germany. However, the measure of 

Poland on the German company (Bayerische), which had the contractual rights to manage 

and operate a nitrate plant in the Chorzów Factory owned by another German company 

(Oberschlesische), the court decided that the contractual right was expropriated.
431

 The court 

stated that: “moreover it is clear that the rights of the Bayerische to the exploitation of the 

factory and to the remuneration fixed by the contract for the management of the exploitation 

and for the use of its patents, licences, experiments, etc., have been directly prejudiced by the 

taking over of the factory by Poland. As these rights related to the Chorzów factory and were, 

so to speak, concentrated in that factory, the prohibition contained in the last sentence of 

Article 6 of the Geneva Convention applies in respect of them. Poland should have respected 

the rights held by the Bayerische under its contracts with the Oberschlesische and the 

Treuhand; and the attitude of Poland in regard to the Bayerische has therefore, like its attitude 

in regard to the Oberschlesische, been contrary to Article 6 and the following articles of the 

Geneva Convention.”
432
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         In the case SPP v Egypt, or the so called Pyramids Case, the expropriation was not only 

Jus in rem but covered contractual right too. The arbitral tribunal said that “nor can the 

Tribunal accept the argument that the term "expropriation" applies only to jus in rem. The 

Respondent's cancellation of the project had the effect of taking certain important rights and 

interests of the Claimants. What was expropriated was not the land nor the right of usufruct, 

but the rights that SPP (ME), as a shareholder of ETDC, derived from EGOTH'S right of 

usufruct, which had been "irrevocably" transferred to ETDC by the State. Clearly, those 

rights and interests were of a contractual rather than in rem nature. However, there is 

considerable authority for the proposition that contract rights are entitled to the protection of 

international law and that the taking of such rights involves an obligation to make 

compensation therefore.”
433

 

       In the area of NAFTA, the case SD Myers v Canada also confirmed that intangible 

property can be expropriated. The arbitral tribunal said that: “the Tribunal accepts that, in 

legal theory, rights other than property rights may be “expropriated” and that international 

law makes it appropriate for tribunals to examine the purpose and effect of governmental 

measures.”
434

 

        Contractual right may also be expropriated by the interference of state regulations or 

measures
435

. For example, in the case CME v Czech Republic, the arbitral tribunal decided 

that: “the Respondent’s view that the Media Council’s actions did not deprive the Claimant of 

its worth, as there has been no physical taking of the property by the State… is irrelevant. 

What was touched and indeed destroyed was the Claimant’s and its predecessor’s investment 
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as protected by the Treaty. What was destroyed was the commercial value of the 

investment.”
436

 

        The expropriation of contractual right is different from breach of contract because 

expropriation is a state sovereignty act to exercise public power to enforce.
437

 For example, 

in the case Waste Management v Mexico, the arbitral tribunal decided that: “in the Tribunal’s 

view, an enterprise is not expropriated just because its debts are not paid or other contractual 

obligations towards it are breached. There was no outright repudiation of the transaction in 

the present case…”
438

 “The mere non-performance of a contractual obligation is not to be 

equated with a taking of property, nor (unless accompanied by other elements) is it 

tantamount to expropriation. Any private party can fail to perform its contracts, whereas 

nationalization and expropriation are inherently governmental acts”
439

 

        In the case Azurix v Argentina, the arbitral tribunal said also that: “whether one or a 

series of such breaches can be considered to be measures tantamount to expropriation will 

depend on whether the State or its instrumentality has breached the contract in the exercise of 

its sovereign authority, or as a party to a contract. “
440

 

        Also in the case SGS v Philipines, the arbitral tribunal decided that “in the Tribunal’s 

view, on the material presented by the Claimant no case of expropriation has been raised. 

Whatever debt the Philippines may owe to SGS still exists; whatever right to interest for late 

payment SGS had it still has. There has been no law or decree enacted by the Philippines 

attempting to expropriate or annul the debt, nor any action tantamount to an expropriation. 

The Tribunal is assured that the limitation period for proceedings to recover the debt before 

the Philippine courts under Article 12 has not expired. A mere refusal to pay a debt is not an 
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expropriation of property, at least where remedies exist in respect of such a refusal. A fortiori 

a refusal to pay is not an expropriation where there is an unresolved dispute as to the amount 

payable. ”
441

 

4.3. Meaning of Expropriation 

         Most IIAs use different terminology, such as expropriation, taking, nationalization, 

deprivation and dispossession, and their use typically depends on legal traditions and 

translation.
442

 However, to enhance understanding, the author would like to clarify the 3 

forms of taking foreign property. 

       The first is confiscation, which Sonarajah refers to as “the capricious taking of property 

by the rule or the ruling coterie of the state for personal gain. This was common in states 

ruled by dictators and oligarchies.”
443

 

      The second is nationalization, which UNCTAD refers to as the “massive or large-scale 

taking of private property in all economic sectors or on an industry – or sector-specific basis. 

Outright nationalization in all economic sectors is generally motivated by policy 

considerations; the measures are intended to achieve complete State control of the economy 

and involve the takeover of all privately owned means of production. Many former colonies 

regarded nationalizations as an integral part of their decolonization process in the period 

following the end of the Second World War. Nationalizations on an industry-wide basis take 

place when a government seeks to reorganize a particular industry by taking over the private 

enterprises in the industry and creating a State monopoly. In these cases, the assets taken 

become publicly owned.”
444
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        The third is expropriation, which UNCTAD refers to as “property-specific or enterprise-

specific takings where the property rights remain with the State or are transferred by the State 

to other economic operators. Expropriations may consist of a large-scale taking of land by the 

State, made with the purpose of redistributing it, or specific takings where the target is a 

specific foreign firm (for example, a firm dominating a market or industry) or a specific plot 

of land (for example, to build a highway).”
445

 

        In the BIT between Thailand and the Czech Republic (1994) expropriation is not 

defined; however, the author assumes that the meaning of expropriation under this BIT is the 

same as the definition of Sonarajah and UNCTAD and covers both confiscation and 

nationalization. 

4.4. Direct Expropriation 

        The BIT between Thailand and the Czech Republic (1994) does not define direct 

expropriation, but direct expropriation was defined by UNCTAD as “a mandatory legal 

transfer of the title to the property or its outright physical seizure. Normally, the expropriation 

benefits the state itself or a state-mandated third party. In cases of direct expropriation, there 

is an open, deliberate and unequivocal intent, as reflected in a formal law or decree or 

physical act, to deprive the owner of his or her property through the transfer of title or 

outright seizure.”
446

 However, the situation in the world of international foreign investment 

in regard to direct expropriation is that host states very rarely do it, and indeed, most 

problems about expropriation are in the form of indirect expropriation. 

4.5. Indirect Expropriation 

        The BIT between Thailand and the Czech Republic (1994) does not define indirect 

expropriation either, but indirect expropriation was defined by UNCTAD as involving “ total 

or near-total deprivation of an investment but without a formal transfer of title or outright 

seizure. The notion was recognized in international law long before the appearance of 

investment treaties. Half a century ago, one scholar noted that there are several well-known 

international cases in which it has been recognized that property rights may be so interfered 
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with that it may be said that to all intents and purposes those property rights have been 

expropriated even though the State in question has not purported to expropriate”
447

 

       UNCTAD also has a summary to clarify the meaning on the basis of state practice, 

doctrine and arbitral awards, which characterizes indirect expropriations as cumulative 

elements which follow an act attributable to the state, interference with property rights or 

protected legal interest, the element of such degree that the relevant rights or interests lose 

value or the owner is deprived of control of investment or even though the owner retains the 

legal title or remains in physical possession
448

and also includes measures tantamount to 

expropriation or effects equivalent to expropriation
449

or a measure or series of measures by a 

Party which has an effect equivalent to indirect expropriation. 

       However, indirect expropriation can be classified case-by-case with the analysis of 

specific facts
450

and probably appears in investment relations under the BIT between 

Thailand and the Czech Republic (1994). 

 4.5.1. Effect of State Interference or the Sole Effect Doctrine 

       The effect of state interference refers to when governmental action or measures are 

issued and affect the right to enjoy the properties of investors. Dolzer called it “the sole effect 

doctrine”
451

 

        In the case Metalclad v Mexico, the arbitral tribunal stated “thus, expropriation under 

NAFTA includes not only open, deliberate and acknowledged takings of property, such as 

outright seizure or formal or obligatory transfer of title in favour of the host State, but also 

covert or incidental interference with the use of property which has the effect of 
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depriving the owner, in whole or in significant part, of the use or reasonably to be expected 

economic benefit of property even if not necessarily to the obvious benefit of the host 

State.”
452

 

        In the case Tecmed v Mexico, the arbitral tribunal provided details as follows: “to 

establish whether the Resolution is a measure equivalent to an expropriation under the terms 

of section 5(1) of the Agreement, it must be first determined if the Claimant, due to the 

Resolution, was radically deprived of the economical use and enjoyment of its investments, 

as if the rights related thereto —such as the income or benefits related to the Landfill or to its 

exploitation— had ceased to exist. In other words, if due to the actions of the Respondent, the 

assets involved have lost their value or economic use for their holder and the extent of the 

loss. This determination is important because it is one of the main elements to distinguish, 

from the point of view of an international tribunal, between a regulatory measure, which is an 

ordinary expression of the exercise of the state’s police power that entails a decrease in assets 

or rights, and a de facto expropriation that deprives those assets and rights of any real 

substance.”
453

 

        In the case SD Myers v Canada, the arbitral tribunal confirmed the effect of 

governmental measure on the economic rights of investor. The arbitral tribunal said that: 

“expropriations tend to involve the deprivation of ownership rights; regulations a lesser 

interference. The distinction between expropriation and regulation screens out most potential 

cases of complaints concerning economic intervention by a state and reduces the risk that 

governments will be subject to claims as they go about their business of managing public 

affairs.”
454

 “An expropriation usually amounts to a lasting removal of the ability of an owner 

to make use of its economic rights although it may be that, in some contexts and 

circumstances, it would be appropriate to view a deprivation as amounting to an 

expropriation, even if it were partial or temporary.” 
455
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        In providing reasons in the case CME v Czech Republic, the arbitral tribunal decided that 

“…an expropriation under this provision included not only open, deliberate and 

acknowledged takings of property, such as outright seizure or formal or obligatory transfer of 

title in favour of the host State, but also covert or incidental interference with use of property 

which has the effect of depriving the owner, in whole or in significant part, of the use or 

reasonably to be expected economic benefit of property even if not necessarily to the obvious 

benefit of the host State. ” 
456

 

        In practice, the degree of interference which leads to indirect expropriation must be a 

radical substantive deprivation of the owner’s investor rights and not be ephemeral or create 

obstacles to investment
457

 or the host state may cause severe economic impacts on the 

effective control over the use and operations of investor and the investor will experience 

substantial loss of control or value.
458

 If the claimants cannot prove the degree of 

interference of the measure, there may be resultant losses. 

       In the case Pope& Talbot v Canada, the arbitral tribunal held: “while it may sometimes 

be uncertain whether a particular interference with business activities amounts to an 

expropriation, the test is whether that interference is sufficiently restrictive to support a 

conclusion that the property has been "taken" from the owner. Thus, the Harvard Draft 

defines the standard as requiring interference that would "justify an inference that the owner 

will not be able to use, enjoy, or dispose of the property .The Restatement, in addressing the 

question whether regulation may be considered expropriation, speaks of "action that is 

confiscatory. or that prevents, unreasonably interferes with, or unduly delays, effective 

enjoyment of an alien' s property… under international law, expropriation requires a 

"substantial deprivation”.”
459
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        In the case Occidental v Ecuador, the arbitral tribunal also held that: “there has been no 

deprivation of the use or reasonably expected economic benefit of the investment, let alone 

measures affecting a significant part of the investment. The criterion of "substantial 

deprivation" under international law identified in Pope & Talbot is not present in the instant 

case. If narrower definitions of expropriation under international law are examined, the 

finding of expropriation would lie still farther away.”
460

 

         In the case PSEG v Turkey, the arbitral tribunal said: “although the Claimants have not 

argued the existence of direct expropriation in this dispute, they have requested a finding of 

liability on account of the breach of Article III (1) of the Treaty in that various measures 

adopted are tantamount to expropriation and have resulted in indirect expropriation. 

Regulatory or creeping expropriation, the Claimants recall, has been long accepted in the 

literature of international law and the decisions of international courts and tribunals.”
461

 

“Such measures can include, the Claimants assert, covert or incidental interference with the 

property resulting in the deprivation of economic benefits, the taking of contract rights and 

the imposition of unreasonable regulatory regimes.  For the Claimants, the aggregate of 

measures taken in this case resulted in the termination of the Project and the complete 

destruction of the investment made.”
462

  

        In the case Generation Ukraine v Ukraine, the Claimant who had ownership of a local 

investment company engaged in carrying out a construction project for an office building. 

The Claimant alleged obstruction and interference by Kyiv City State administration local 

authorities with the realization of the investor's construction project as indirect expropriation. 

The arbitral tribunal held: “the Tribunal finds that the conduct of the Kyiv City State 

Administration in the period 16 November 1996 to 31 October 1997 does not come close to 

creating a persistent or irreparable obstacle to the Claimant’s use, enjoyment or disposal of its 

investment. The Tribunal’s conclusion would be no different if the relevant period were to be 
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extended to the date when the Claimant instituted these proceedings.”
463

 “No act or omission 

of the Kyiv City State Administration during this period, whether cumulatively or in 

isolation, transcends the threshold for an indirect expropriation. This Tribunal does not 

exercise the function of an administrative review body to ensure that municipal agencies 

perform their tasks .diligently, conscientiously or efficiently. That function is within the 

proper domain of domestic courts and tribunals that are cognisant of the minutiae of the 

applicable regulatory regime. In the circumstances of this case, the conduct cited by the 

Claimant was never challenged before the domestic courts of Ukraine. More precisely, the 

Claimant did not attempt to compel the Kyiv City State Administration to rectify the alleged 

omissions in its administrative management of the Parkview Project by instituting 

proceedings in the Ukrainian courts. There is, of course, no formal obligation upon the 

Claimant to exhaust local remedies before resorting to ICSID arbitration pursuant to the BIT. 

Nevertheless, in the absence of any per se violation of the BIT discernable from the relevant 

conduct of the Kyiv City State Administration, the only possibility in this case for the series 

of complaints relating to highly technical matters of Ukrainian planning law to be 

transformed into a BIT violation would have been for the Claimant to be denied justice 

before the Ukrainian courts in a bona fide attempt to resolve these technical matters.”
464

 

        In the case Telenor v Hungary, the arbitral tribunal decided that: “it is well established 

that the mere exercise by government of regulatory powers that create impediments to 

business or entail the payment of taxes or other levies does not of itself constitute 

expropriation. Similarly, unreasonable behaviour on the part of officials and breaches of 

contract, even if serious, do not by themselves constitute acts of expropriation. The conduct 

complained of must be such as to have a major adverse impact on the economic value of the 

investment.”
465

 “ The interference with the investor's property or economic rights necessary 

to constitute expropriation,  though different tribunals have formulated the test in different 
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ways, they are all agreed that the interference with the investor's rights must be such as 

substantially to deprive the investor of the economic value, use or enjoyment of its 

investment.”
466

 

4.5.2. The Omissions of State as Indirect Expropriation 

         It is possible that omissions can represent indirect expropriation. Omission depends on 

circumstances in which there is indirect expropriation and is analyzed case-by-case. 

        In the case Olguin v Paraguay it was held that: “for an expropriation to occur, there 

must be actions that can be considered reasonably appropriate for producing the effect of 

depriving the affected party of the property it owns, in such a way that whoever performs 

those actions will acquire, directly or indirectly, control, or at least the fruits of the 

expropriated property. Expropriation therefore requires a teleologically driven action for it to 

occur; omissions, however egregious they may be, are not sufficient for it to take place.”
467

 

         In the case Eureko v Poland, the ad hoc arbitral tribunal said that: “the Tribunal cannot 

accept Respondent's restrictive interpretation. It is obvious that the rights of an investor can 

be violated as much by the failure of a Contracting State to act as by its actions. Many 

international arbitral tribunals have so held.”
468

 “Furthermore, several contemporary sources 

of international law, including the UN International Law Commission in its fundamental and 

extended labors on State Responsibility, confirm that "measures taken" include 

omissions.”
469

 “Consequently, the Tribunal concludes that the investment of the Eureko 

consortium in the Republic of Poland can be violated by actions and omissions of the latter 

which are found to be in breach of the Treaty.”
470
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4.5.3. The Intention of the State as an Abuse of Power 

        The intention of the state is sometimes an abuse of power and is not in the public interest 

and does not generate wealth for the host state. 

         In the case Tecmed v Mexico, the arbitral tribunal held that: “although formally an 

expropriation means a forcible taking by the Government of tangible or intangible property 

owned by private persons by means of administrative or legislative action to that effect, the 

term also covers a number of situations defined as de facto expropriation, where such actions 

or laws transfer assets to third parties different from the expropriating State or where such 

laws or actions deprive persons of their ownership over such assets, without allocating such 

assets to third parties or to the Government.”
471

 “The government’s intention is less 

important than the effects of the measures on the owner of the assets or on the benefits arising 

from such assets affected by the measures; and the form of the deprivation measure is less 

important than its actual effects”
472

 

       In the case Lauder v Czech Republic, the arbitral tribunal held that: “in addition, even 

assuming that the actions taken by the Media Council in the period from 1996 through 1999 

had the effect of depriving the Claimant of his property rights, such actions would not amount 

to an appropriation - or the equivalent - by the State, since it did not benefit the Czech 

Republic or any person or entity related thereto, and was not taken for any public purpose. It 

only benefited CET 21, an independent private entity owned by private individuals.”
473

 

4.5.4. The Duration of Measures 

       The durational aspect could constitute an indirect expropriation through a temporary 

interference or permanent and irreversible deprivation.
474

 However, it depends on 

circumstances in which it can be expected that the investor will lose investment value or lose 

the use of the properties of his investment. 

                                                           
471

Tecmed v Mexico.Award.,op.cit.,footnote.233.para.113. 

472
 Ibid,para.116. 

473
 Lauder v Czech Republic.,op.cit.,footnote.301.para.203. 

474
 HOFFMANN.,A.K.,op.cit.,footnote.457, p.159. 



164 
 

         In the case S.D.Myers v Canada, it was held that: “…it would be appropriate to view a 

deprivation as amounting to an expropriation, even if it were partial or temporary.” 
475

 “In 

this case the closure of the border was temporary. S.D. Myers, Inc. (SDMI)’s venture into the 

Canadian market was postponed for approximately eighteen months. Mr. Dana Myers 

testified that this delay had the effect of eliminating SDMI’s competitive advantage.”
476

 

“The evidence does not support a transfer of property or benefit directly to others. An 

opportunity was delayed.”
477

 

        In the case Wena Hotels v Egypt, the arbitral tribunal said: “here, the Tribunal has no 

difficulty finding that the actions previously described constitute such an expropriation. 

Whether or not it authorized or participated in the actual seizures of the hotels, Egypt 

deprived Wena of its "fundamental rights of ownership" by allowing Egyptian Hotels 

Company (EHC) forcibly to seize the hotels, to possess them illegally for nearly a year, and 

to return the hotels stripped of much of their furniture and fixtures. Egypt has suggested that 

this deprivation was merely "ephemeral" and therefore did not constitute an expropriation. 

The Tribunal disagrees. Putting aside various other improper actions, allowing an entity (over 

which Egypt could exert effective control) to seize and illegally possess the hotels for nearly 

a year is more than an ephemeral interference in the use of that property or with the 

enjoyment of its benefits.”
478

 

        In the case Middle East Cement v Egypt, the arbitral tribunal decided that: “as also 

Respondent concedes that, at least for a period of 4 months, Claimant was deprived, by the 

Decree, of rights it had been granted under the License, there is no dispute between the 

Parties that, in principle, a taking did take place. When measures are taken by a State the 

effect of which is to deprive the investor of the use and benefit of his investment even though 

he may retain nominal ownership of the respective rights being the investment, the measures 

are often referred to as a “creeping” or “indirect” expropriation or, as in the BIT, as measures 
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“the effect of which is tantamount to expropriation.” As a matter of fact, the investor is 

deprived by such measures of parts of the value of his investment. This is the case here, and, 

therefore, it is the Tribunal's view that such a taking amounted to an expropriation within the 

meaning of Art. 4 of the BIT and that, accordingly, Respondent is liable to pay compensation 

therefor. In order to determine the amount of such compensation, the Tribunal has to 

determine the "market value" of the investment affected.”
479

 

       In the case LG&E v Argentina, the arbitral tribunal decided that: “similarly, one must 

consider the duration of the measure as it relates to the degree of interference with the 

investor’s ownership rights. Generally, the expropriation must be permanent, that is to say, it 

cannot have a temporary nature, unless the investment’s successful development depends on 

the realization of certain activities at specific moments that may not endure variations.”
480

 

“Thus, the effect of the Argentine State’s actions has not been permanent on the value of the 

Claimants’ shares’, and Claimants’ investment has not ceased to exist. Without a permanent, 

severe deprivation of LG&E’s rights with regard to its investment, or almost complete 

deprivation of the value of LG&E’s investment, the Tribunal concludes that these 

circumstances do not constitute expropriation.”
481

 

4.5.5. An Orderly Process under the Rule of Law 

        For protection against the danger of favoring or disproportion in investment relations, 

under the rule of law, the fair process of decision-making in the law governing regulations 

and expropriation requires legality, transparency and consistency.
482

   

        In the case Metalclad v Mexico it was decided in regard to transparency that: “these 

measures, taken together with the representations of the Mexican federal government, on 

which Metalclad relied, and the absence of a timely, orderly or substantive basis for the 
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denial by the Municipality of the local construction permit, amount to an indirect 

expropriation.”
483

 

        In the case Feldman v Mexico, the arbitral tribunal said about the expropriatory quality 

of governmental measures which are based on the law that: “the Tribunal notes that the ways 

in which governmental authorities may force a company out of business, or significantly 

reduce the economic benefits of its business, are many. In the past, confiscatory taxation, 

denial of access to infrastructure or necessary raw materials, imposition of 

unreasonable regulatory regimes, among others, have been considered to be 

expropriatory actions. At the same time, governments must be free to act in the broader 

public interest through protection of the environment, new or modified tax regimes, the 

granting or withdrawal of government subsidies, reductions or increases in tariff levels, 

imposition of zoning restrictions and the like. Reasonable governmental regulation of this 

type cannot be achieved if any business that is adversely affected may seek 

compensation, and it is safe to say that customary international law recognizes this.”
484

 

        In the case CME v Czech Republic, it was decided in regard to the non-effective 

neutralized measure for the benefit of foreign investor that : “what was touched and indeed 

destroyed was the Claimant’s and its predecessor’s investment as protected by the Treaty. 

What was destroyed was the commercial value of the investment.”
485

 “De facto 

expropriations or indirect expropriations, i.e. measures that do not involve an overt taking but 

that effectively neutralize the benefit of the property of the foreign owner, are subject to 

expropriation claims. This is undisputed under international law”
486
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 4.5.6. Legitimate Expectation 

        In the BIT between Thailand and the Czech Republic (1994) there is also a provision 

about the protection of investments from expropriation in article 6, which requires fair and 

equitable treatment (FET) too. Hence, legitimate expectation under FET is key when 

considering expropriation. 
487

 

         In the case  Metalclad v Mexico, it was held that “the effect of depriving the owner, in 

whole or in significant part, of the use or reasonably to be expected economic benefit of 

property even if not necessarily to the obvious benefit of the host State.”
488

 

         In the case Tecmed v Mexico it was also held that it “…leads to the neutralization of the 

investment’s economic and business value and the Claimant’s return on investment and 

profitability expectations upon making the investment. The Arbitral Tribunal does not agree 

with the Respondent’s position denying that upon making its investment, the Claimant had 

legitimate reasons to believe that the operation of the Landfill would extend over the long 

term…. the Claimant’s expectation was that of a long-term investment relying on the 

recovery of its investment and the estimated return through the operation of the Landfill 

during its entire useful life.”
489

 

        In the case Thunderbird v Mexico, it was decided that “having considered recent 

investment case law and the good faith principle of international customary law , the concept 

of “legitimate expectations” relates, within the context of the NAFTA framework, to a 

situation where a Contracting Party’s conduct creates reasonable and justifiable expectations 

on the part of an investor (or investment) to act in reliance on said conduct, such that a failure 

by the NAFTA Party to honour those expectations could cause the investor (or investment) to 

suffer damages.”
490
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       In the case  Azurix v Argentina, it was decided “the issue of whether an expropriation 

may take place without formally affecting the contract rights has been discussed by the 

parties in the context of the frustration of the investor’s legitimate expectations when a State 

repudiates former assurances, or refuses to give assurances that it will comply with its 

obligations depriving the investor in whole or significant part, of the use or reasonably to be 

expected economic benefit of its investment. In fact, the tribunal in that case considered 

attributable to Mexico, as the sovereign, certain acts that frustrated the expectations generated 

in the investor even when Mexico was not party to the contract.” 
491

 “The expectations as 

shown in that case are not necessarily based on a contract but on assurances explicit or 

implicit, or on representations, made by the State which the investor took into account in 

making the investment.”
492

 

4.5.7. The Proportionality of the Measure 

         Under the rule of law and in common with fair and equitable treatment, the principle of 

proportionality is a principle which can make a balance between the interests of investors and 

the public interest of the host state under the BIT between Thailand and the Czech Republic 

(1994).
493

 The relevant case law is presented below. 

        The European Court of Human Rights (ECtHR) confirmed the principle of 

proportionality in the case of the former King of Greece and others v Greece that: “an 

interference with the peaceful enjoyment of possessions must strike a fair balance 

between the demands of the general interest of the community and the requirements of 

the protection of the individual's fundamental rights (see, among other authorities, the 

Sporrong and Lönnroth v. Sweden judgment of 23 September 1982, Series A no. 52, p. 26, § 

69). The concern to achieve this balance is reflected in the structure of Article 1 of Protocol 

No. 1 as a whole, including therefore the second sentence, which is to be read in the light of 

the general principle enunciated in the first sentence. In particular, there must be a 

reasonable relationship of proportionality between the means employed and the aim 
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sought to be realised by any measure depriving a person of his possessions (see the 

Pressos Compania Naviera S.A. and Others v. Belgium judgment of 20 November 1995, 

Series A no. 332, p. 23, § 38).”
494

 

         In the case Sporrong and Lönnroth v. Sweden, in the same way, ECTHR confirmed that 

: “being combined in this way, the two series of measures created a situation which upset the 

fair balance which should be struck between the protection of the right of property and the 

requirements of the general interest: the Sporrong Estate and Mrs. Lönnroth bore an 

individual and excessive burden which could have been rendered legitimate only if they had 

had the possibility of seeking a reduction of the time-limits or of claiming compensation. Yet 

at the relevant time Swedish law excluded these possibilities and it still excludes the second 

of them.”
495

 

         In the case Tecmed v Mexico, the arbitral tribunal decided in regard to the principle of 

proportionality and held: “after establishing that regulatory actions and measures will not be 

initially excluded from the definition of expropriatory acts, in addition to the negative 

financial impact of such actions or measures, the Arbitral Tribunal will consider, in order 

to determine if they are to be characterized as expropriatory, whether such actions or 

measures are proportional to the public interest presumably protected thereby and to 

the protection legally granted to investments, taking into account that the significance of 

such impact has a key role upon deciding the proportionality. Although the analysis starts at 

the due deference owing to the State when defining the issues that affect its public policy or 

the interests of society as a whole, as well as the actions that will be implemented to protect 

such values, such situation does not prevent the Arbitral Tribunal, without thereby 

questioning such due deference, from examining the actions of the State in light of Article 

5(1) of the Agreement to determine whether such measures are reasonable with respect to 

their goals, the deprivation of economic rights and the legitimate expectations of who 

suffered such deprivation. There must be a reasonable relationship of proportionality 
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between the charge or weight imposed to the foreign investor and the aim sought to be 

realized by any expropriatory measure. To value such charge or weight, it is very 

important to measure the size of the ownership deprivation caused by the actions of the 

state and whether such deprivation was compensated or not.”
496

 

        In the arbitral tribunal that followed the case Tecmed v Mexico, it was stressed that: 

“with respect to the power of the State to adopt its policies, it can generally be said that the 

State has the right to adopt measures having a social or general welfare purpose. In such a 

case, the measure must be accepted without any imposition of liability, except in cases where 

the State’s action is obviously disproportionate to the need being addressed. The 

proportionality to be used when making use of this right was recognized in Tecmed, 

which observed that “whether such actions or measures are proportional to the public 

interest presumably protected thereby and the protection legally granted to 

investments, taking into account that the significance of such impact, has a key role 

upon deciding the proportionality”
497

 

4.5.8. Discrimination 

        Discrimination in investment relations may lead to indirect expropriation if the measure 

is applied only to foreign investors
498

  as shown in the following  case law: 

        In the case Methalnex v USA, the arbitral tribunal decided: “in the Tribunal’s view, 

Methalnex is correct that an intentionally discriminatory regulation against a foreign investor 

fulfils a key requirement for establishing expropriation. But as a matter of general 

international law, a non-discriminatory regulation for a public purpose, which is enacted in 

accordance with due process and, which affects, inter alios, a foreign investor or investment 

is not deemed expropriatory and compensable unless specific commitments had been given 
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by the regulating government to the then putative foreign investor contemplating investment 

that the government would refrain from such regulation.”
499

 

        In the case Eureko v Poland it was decided that: “furthermore, the measures taken by the 

Respondent (RoP) in refusing to conduct the Initial Public Offering (IPO) are clearly 

discriminatory. As the Tribunal noted earlier, these measures have been proclaimed by 

successive Ministers of the State Treasury as being pursued in order to keep Powszechny 

Zaklad Ubezpieczen S.A. (PZU) under majority Polish control and to exclude foreign control 

such as that of Eureko. That discriminatory conduct by the Polish Government is blunt 

violation of the expectations of the Parties in concluding the SPA and the First 

Addendum.”
500

 

4.5.9. Creeping Expropriation 

        In investment relations between Thailand and the Czech Republic, it is also possible that 

both states will talk about disputes with creeping expropriation. Hence for a better 

understanding, creeping expropriation can be regarded as an indirect expropriation. 

UNCTAD stated that: “creeping expropriation may be defined as the incremental 

encroachment on one or more of the ownership rights of a foreign investor that eventually 

destroys (or nearly destroys) the value of his or her investment or deprives him or her of 

control over the investment. A series of separate State acts, usually taken within a limited 

time span, are then regarded as constituent parts of the unified treatment of the investor or 

investment.”
501

 Thus creeping expropriation refers to taking property as a result of a series of 

acts which have a cumulative effect, or a series of adverse measures, including postponement 

and the suspension of activities of the investors, or a series of acts that are fruitless 

renegotiations and ultimately result in the cancellation of the project.
502
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        According to the case Generation Ukraine v Ukraine, which recognized the character of 

creeping expropriation, it was stated that: “creeping expropriation is a form of indirect 

expropriation with a distinctive temporal quality in the sense that it encapsulates the situation 

whereby a series of acts attributable to the State over a period of time culminate in the 

expropriatory taking of such property.”
503

 “A plea of creeping expropriation must proceed on 

the basis that the investment existed at a particular point in time and that subsequent acts 

attributable to the State have eroded the investor’s rights to its investment to an extent that is 

violative of the relevant international standard of protection against expropriation.”
504

 

        In the case Siemens v Argentina, when host state had taken a series measures which 

could be regarded as creeping expropriation, the arbitral tribunal held that: “by definition, 

creeping expropriation refers to a process, to steps that eventually have the effect of an 

expropriation. If the process stops before it reaches that point, then expropriation would not 

occur. This does not necessarily mean that no adverse effects would have occurred. 

Obviously, each step must have an adverse effect but by itself may not be significant or 

considered an illegal act. The last step in a creeping expropriation that tilts the balance is 

similar to the straw that breaks the camel’s back. The preceding straws may not have had a 

perceptible effect but are part of the process that led to the break.”
505

 

       In the case Tradex v Albania, the arbitral tribunal stressed that the “award has come to 

the conclusion that none of the single decisions and events alleged by Tradex to constitute an 

expropriation can indeed be qualified by the Tribunal as expropriation, it might still be 

possible that, and the Tribunal, therefore, has to examine and evaluate hereafter whether the 

combination of the decisions and events can be qualified as expropriation of Tradex’ foreign 

investment in a long, step-by-step process by Albania.“
506
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 4.6. Requirement for Legality of Expropriation 

         Following article 6 of the BIT between Thailand and the Czech Republic (1994), the 

legality of expropriation involves criteria for public purposes. In this article, non-

discrimination was not addressed. However, fair and equitable treatment (FET) is required in 

regard to the legality of expropriation. The FET principle can also cover non-discriminatory 

measures when the host state proclaims law on full expropriation. The legality of 

expropriation also requires due process and payment of compensation. 

4.6.1. Public Purpose    

       Legitimate expropriation in customary international law requires a public purpose and 

must be in the public interest.
507

UNCTAD explained public purpose as follows: “the 

requirement that an expropriation must be made for a public purpose is recognized by most 

legal systems and is a rule of international law. The taking of property must be motivated by 

the pursuance of a legitimate welfare objective, as opposed to a purely private gain or an 

illicit end. This condition is reflected in most domestic legal systems as well, which indicates 

a convergence of approaches among States in various regions with different legal 

cultures.”
508

 

        The evolution of legitimate expropriation which requires a public purpose has involved 

jurisprudence constante in its application and to understand its meaning. 

        In the case of the Norwegian shipowners' claims (Norway v USA) it said about public 

purpose that “it is common ground that in this respect the public law of the Parties is in 

complete accord with the international public law of all civilised countries. The inviolability 

of the private property of a foreign citizen is a question of public policy, and it is for the 

courts in the United States, as well as in other countries, to settle conflicts that may arise 

between the respect for private property, and the "power of eminent domain", as is called in 

the United States the power of a sovereign state to expropriate, take or authorize the taking of 

any property within its jurisdiction which may be required for the "public good" or for the 
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"general welfare". The Courts in such cases have to settle three questions: 1. Whether this is a 

case of private property being appropriated or taken? This has to be proved by the claimant. 

2. Whether the "taking" is justified by public needs? Here the "onus probandi" lies upon the 

Sovereign. 3. Whether just compensation has been offered or paid in due time?”
509

 

        In the case Polish Upper Silesia (Chorzów Factory) for the treatment of property rights 

of Germans under Polish law, full expropriation must involve public utility, judicial 

liquidation or similar measures.
510

  

         In the case ADC v Hungary,  there was a govermental decree prohibiting the transfer or 

cession of any aiport operation to third parties, and the investor must leave the airport 

permits  resulting in the takeover of all the activities related to expropriation because the 

Hungarian goverment privatized airport operations and sold  their marjority interrest to 

another investor.
511

 The arbitral tribunal stressed the motivation and intention of the 

Hungarian government and public purpose stating that: “in the Tribunal’s opinion, a treaty 

requirement for “public interest” requires some genuine interest of the public. If mere 

reference to “public interest” can magically put such interest into existence and therefore 

satisfy this requirement, then this requirement would be rendered meaningless since the 

Tribunal can imagine no situation where this requirement would not have been met.”
512

  

“The reference to the wording “the strategic interest of the State” of the Respondent never 

furnished it with a substantive answer.”
513

 

        In the case Santa Elena v Costa Rica,  the arbitral tribunal said in regard to the permit 

for expropriation that: “International law permits the Government of Costa Rica to 

expropriate foreign-owned property within its territory for a public purpose and against the 
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prompt payment of adequate and effective compensation. This is not in dispute between the 

parties. While an expropriation or taking for environmental reasons may be classified as a 

taking for a public purpose, and thus may be legitimate, the fact that the Property was taken 

for this reason does not affect either the nature or the measure of the compensation to be paid 

for the taking. That is, the purpose of protecting the environment for which the Property was 

taken does not alter the legal character of the taking for which adequate compensation must 

be paid. The international source of the obligation to protect the environment makes no 

difference.”
514

 

         In the Pyramids Case (SPP v Egypt), the arbitral tribunal stressed the significance of 

public purpose mainly in regard to the preservation and protection of antiquities in the area. 

“Clearly, as a matter of international law, the Respondent was entitled to cancel a tourist 

development project situated on its own territory for the purpose of protecting antiquities. 

This prerogative is an unquestionable attribute of sovereignty. The decision to cancel the 

project constituted a law full exercise of the right of eminent domain. The right was exercised 

for a public purpose, namely, the preservation and protection of antiquities in the area. Nor 

have the Claimants challenged the Respondent's right to cancel the project. Rather, they claim 

that the cancellation amounted to an expropriation of their investment for which they are 

entitled to compensation under both Egyptian law and international law. ”
515

 

         In the case Feldman v Mexico, the arbitral tribunal decided that “However, the Tribunal 

has already indicated its view that there are rational public purposes for this policy. These 

include, inter alia, discouraging “grey” market exports and seeking to control illegal re-

exportation of Mexican cigarettes into Mexico. There is ample evidence on the record to 

suggest that cigarette smuggling is a significant problem for Mexico, even if that evidence 

does not effectively link the Claimant with the illegal imports. It may be that Mexican 

authorities feel they have greater control over cigarette producers who export (or that such 

producers are constrained by licensing agreements, such as the one that presumably exists 

between Philip Morris of the United States and Cigatam, the Marlboro producer, in Mexico), 

than they do over independent resellers. Also, as noted above, there are valid public policy 
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reasons for requiring invoices that separately state the IEPS tax amounts as a condition of 

receiving the refunds, i.e., to prevent inaccurate or excessive claims for rebates.”
516

 

        In the case Siemens v Argentina, the arbitral tribunal found that there was no public 

purpose, but there was another motivation to use the measure of decree to terminate the 

contract in addition to the degree itself. The arbitral tribunal said: “the Treaty requires that the 

expropriation be for a public purpose and compensated. The Tribunal finds that there is no 

evidence of a public purpose in the measures prior to the issuance of Decree 669/01. It was an 

exercise of public authority to reduce the costs to Argentina of the Contract recently awarded 

through public competitive bidding, and as part of a change of policy by a new 

Administration eager to distance itself from its predecessor… Decree 669/01 became a 

convenient device to continue the process started more than a year earlier long before the 

onset of the fiscal crisis. From this perspective, while the public purpose of the 2000 

Emergency Law is evident, its application through Decree 669/01 to the specific case of 

Siemens’ investment and the public purpose of same are questionable.”
517

 

4.6.2. Non-Discrimination 

         Non-discriminatory is a standard of customary international law addressing the legality 

of expropriation.
518

 However, in the BIT between Thailand and the Czech Republic(1994), 

the wording “fair and equitable” (FET) was employed, but the author foresees that the 

intention of both states was to refer to non-discrimination too. 

        In the case ADC v Hungary, the Hungarian government expropriated a project in the 

interests of another investor not only for public purpose, but also as a form of discrimination. 

The arbitral tribunal decided that: “the Tribunal therefore rejects the contentions made by the 

Respondent and concludes that the actions taken by the Respondent against the Claimants are 

discriminatory.”
519

 “The Tribunal cannot accept the Respondent’s argument that as the only 
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foreign parties involved in the operation of the Airport, the Claimants are not in a position to 

raise any claims of being treated discriminately.”520 “It is correct for the Respondent to point 

out that in order for a discrimination to exist, particularly in an expropriation scenario, there 

must be different treatments to different parties. However and unfortunately, the Respondent 

misses the point because the comparison of different treatments is made here between that 

received by the Respondent appointed operator and that received by foreign investors as a 

whole.”
521

 

        Also in Eurekco v Poland, involving the privatization of an insurance company, the 

measure was found to be discriminatory because the intention of the measure was to put the 

company under majority Polish control and to exclude foreign control such as that of Eureko. 

That discriminatory conduct by the Polish Government was an obvious violation of the 

expectations of the parties in concluding the SPA and the First Addendum.
522

 

 4.6.3. Due Process 

       In article 6 of the BIT between Thailand and the Czech Republic, it is clear that full 

expropriation requires due process. UNCTAD explained that: “the due-process principle 

requires (a) that the expropriation comply with procedures established in domestic legislation 

and fundamental internationally recognized rules in this regard and (b) that the affected 

investor have an opportunity to have the case reviewed before an independent and impartial 

body (right to an independent review). Examples of disregard of due process would be when 

an expropriation lacks legal basis (no law or procedure properly established beforehand to 

order the expropriation), when the investor has no recourse to domestic courts or 

administrative tribunals in order to challenge the measure or when the State engages in 

abusive conduct.”  523
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         In the case ADC v Hungary, it was also stressed about due process that “ The Tribunal 

agrees with the Claimants that “due process of law”, in the expropriation context, demands an 

actual and substantive legal procedure for a foreign investor to raise its claims against the 

depriving actions already taken or about to be taken against it. Some basic legal mechanisms, 

such as reasonable advance notice, a fair hearing and an unbiased and impartial adjudicator to 

assess the actions in dispute, are expected to be readily available and accessible to the 

investor to make such legal procedure meaningful. In general, the legal procedure must be of 

a nature to grant an affected investor a reasonable chance within a reasonable time to claim 

its legitimate rights and have its claims heard. If no legal procedure of such nature exists at 

all, the argument that “the actions are taken under due process of law” rings hollow. And that 

is exactly what the Tribunal finds in the present case.”
524

 

4.6.4. Payment of Compensation 

        In article 6 of the BIT between Thailand and the Czech Republic (1994), the 

compensation of expropriation such compensation shall be adequate, taking into account, 

inter alia, the market value, effectively realizable, made without delay and freely transferable, 

in freely convertible currencies. 

       The compensation shall be adequate in freely convertible currencies, without delay and 

effectively realizable. It is very short wording however when arbitral tribunal will interpret 

this wording may refer to Hull formula which right now amount to be international customary 

of law. Hence compensation of expropriation shall be prompt, adequate and effective 

payment
525

 and such a value is determined immediately before the time at which had 

decision to occurred assets.
526
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        Market value may be used as a comparison of value when investments are made in 

markets in the same industry or the same business.
527

 Market value was defined by 

UNCTAD, citing the World Bank as “an amount that a willing buyer would normally pay to 

a willing seller after taking into account the nature of the investment, the circumstances in 

which it would operate in the future and its specific characteristics, including the period in 

which it has been in existence, the proportion of tangible assets in the total investment and 

other relevant factors pertinent to the specific circumstances of each case”
528

 

        In the case CMS v Argentina, market value was interpreted as follows: “Depending on 

the circumstances, various methods have been used by tribunals to determine the 

compensation which should be paid but the general concept upon which commercial 

valuation of assets is based is that of “fair market value” That concept has an internationally 

recognized definition which reads as follows: “the price, expressed in terms of cash 

equivalents, at which property would change hands between a hypothetical willing and able 

buyer and a hypothetical willing and able seller, acting at arm’s length in an open and 

unrestricted market, when neither is under compulsion to buy or sell and when both have 

reasonable knowledge of the relevant facts.”
529

 

         The BIT between Thailand and the Czech Republic (1994) does not have a provision 

which indicates about compensation for legal expropriation or illegal expropriation 

(Wrongful expropriation).  This gap in the BIT may be related to customary international 

law
530

 as fair market value or fair compensation. 

       In the case SPP v Egypt, the arbitral tribunal stated that: “the Claimants are seeking 

"compensation" for a lawful expropriation, and not "reparation" for an injury caused by an 

illegal act such as a i breach of contract. The cardinal point to be borne in mind, then, in 
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determining the appropriate compensation is that, while the contracts could no longer / be 

performed, the Claimants are entitled to receive fair compensation for what was expropriated 

rather than damages for breach of contract.”
531

  

        In the case ADC v Hungary, a gap was found in the treaty as follows: “Since the BIT 

does not contain any lex specialis rules that govern the issue of the standard for assessing 

damages in the case of an unlawful expropriation, the Tribunal is required to apply the default 

standard contained in customary international law in the present case.”
532

 “The remaining 

issue is what consequence does application of this customary international law standard have 

for the present case? It is clear that actual restitution cannot take place and so it is, in the 

words of the Chorzów Factory decision, “payment of a sum corresponding to the value which 

a restitution in kind would bear”, which is the matter to be decided.”
533

 “Based on the 

foregoing reasons, the Tribunal concludes that it must assess the compensation to be paid by 

the Respondent to the Claimants in accordance with the Chorzów Factory standard, i.e., the 

Claimants should be compensated the market value of the expropriated investments as at the 

date of this Award”
534

 

  4.7. The Weak Point of the Provision on Expropriation under the BIT between 

Thailand and the Czech Republic (1994) and How to Amend It 

        The author confirms that the BIT between Thailand and the Czech Republic (1994) in 

regard to the provision on expropriation is very out-of-date and has an imbalance between the 

interests of foreign investors and the sovereignty of the host state to control natural resources 

and public services. 

4.7.1. World Standard of Expropriation  

       The provision on expropriation in the BIT between Thailand and the Czech Republic 

(1994) is in accord with world standards. The author believes that the text on expropriation 
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which relates to international customary law is a world investment standard  and most new 

IIAs have provisions on expropriation that reflect international customary law.  

        The following is an example of the new trend for the provision of expropriation for 

comparison. 

        AA. Canada-European Union Comprehensive Economic and Trade Agreement (CETA) 

        “ARTICLE 8.12 Expropriation  

1. A Party shall not nationalise or expropriate a covered investment either directly, or 

indirectly through measures having an effect equivalent to nationalisation or expropriation 

("expropriation"), except:  

(a) for a public purpose;  

(b) under due process of law;  

(c) in a non-discriminatory manner; and  

(d) on payment of prompt, adequate and effective compensation.  

For greater certainty, this paragraph shall be interpreted in accordance with Annex 8-A.”
535

 

        BB. EU-Singapore Free Trade Agreement, Authentic text as of May 2015 (EU-Singapore FTA), 

Article 9.6, Expropriation: 

       “1. Neither Party shall directly or indirectly nationalise, expropriate or subject to 

measures having effect equivalent to nationalisation or expropriation (hereinafter referred to 

as 'expropriation') the investments of investors of the other Party except: 

(a) for a public purpose; 

(b) under due process of law; 

(c) on a non-discriminatory basis; and 

(d) against payment of prompt, adequate and effective compensation in accordance with 

paragraph 2.”
536

 

       CC. Free Trade Agreement between the European Union and the Socialist Republic of 

Vietnam (EVFTA). Article 16 Expropriation: 
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       “1. Neither Party shall directly or indirectly nationalise, expropriate or subject to 

measures having an effect equivalent to nationalisation or expropriation (hereinafter referred 

to as 'expropriation') the investments of investors of the other Party except:  

(a) for a public purpose;  

(b) under due process of law;  

(c) on a non-discriminatory basis; and  

(d) against payment of prompt, adequate and effective compensation.  

For greater certainty, this paragraph shall be interpreted in accordance with Annex X on 

Expropriation.”
537

 

         DD. BIT model of the Czech Republic, 28 November 2016: 

         Article 5 Expropriation 

         “1. Investments of investors of either Contracting Party shall not be nationalized, 

expropriated or subjected to measures having effect equivalent to nationalization or 

expropriation (hereinafter referred to as “expropriation”) in the territory of the other 

Contracting Party except for a public purpose. The expropriation shall be carried out under 

due process of law, on a non-discriminatory basis and shall be accompanied by provisions for 

the payment of prompt, adequate and effective compensation. Such compensation shall 

amount to the fair market value of the investment expropriated immediately before the 

expropriation or before the impending expropriation became publicly known, whichever is 

earlier. The amount of compensation shall include interest at a normal commercial rate from 

the date of expropriation until the date of payment, shall be made in accordance with Article 

6 and be effectively realizable.”
538

    

        The examples of CETA, EU-Singapore FTA, EVFTA and the BIT model of the Czech 

Republic, 28 November 2016 indicate the world standard for expropriation in accordance 

with customary international law, which every state in practice believes should be followed. 

The new BIT between Thailand and the Czech Republic must include similar provisions.  
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4.7.2. Scope of Interpretation about Direct and Indirect expropriation 

        After studying case law about expropriation, most case law indicates how to interpret the 

meaning of indirect expropriation. However, the trend in interpretations by arbitral tribunals 

extends the meaning of indirect expropriation to be unlimited. For example, the host state 

cannot foresee the real expectations of investors and, for every measure of the host state, 

investors allege that they can be regarded as methods of indirect expropriation that destroy 

the legitimate expectation of the investment.  

        The interpretation of the meaning of indirect expropriation by arbitral tribunals has 

impacts on the domestic law of the host state. The host state must adjust to accord with the 

obligation of expropriation imposed by the BIT.
539

 However, the host state will lose 

sovereignty over natural resources and lose sovereignty to control public services and the 

public purpose. Moreover, in the case of the Texaco Oversea Petroleum Company and 

California Asiatic Oil Company v the Government of the Libyan Arab Republic, the host state 

had sovereignty for unilateral action in an administrative contract or “le contrat 

administratif” to change or adjust the investment contract for a public service.
540

 Hence the 

host state may be reticent to issue measures for public purposes because if the host state 

issues a measure for public purposes, the investors will probably sue the host state in an 

arbitral tribunal under the BIT. For example, Australia had a measure to reduce the 

consumption of tobacco by adding warnings on packets and packages describing the harmful 

effect of tobacco use. However, Philip Morris in Hong Kong sued the Australian government 

in an international arbitral tribunal under the BIT between Hong Kong and Australia and 

Philip Morris Hong Kong alleged that Australia’s measure of to reduce the consumption of 

tobacco was indirect expropriation on his trademark. However, this measure was not found to 

be indirect expropriation on the trademark of Philip Morris because the Australian 

government had the intention to promote public health under the Tobacco Plain Packaging 

Act 2011.
541
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         The BIT between Thailand and the Czech Republic (1994) also has the same problem in 

terms of the scope of indirect expropriation and the provision is also unclear because the text 

of the provision about expropriation leaves a very large gap and this will make problems for 

Thailand and the Czech Republic because this provision does not determine the scope of 

direct expropriation and also does not limit the scope of indirect expropriation. Both states 

cannot foresee or predict the interpretation of the arbitral tribunal if either state attempts to 

settle a dispute by arbitral tribunal. 

        In regard to the impact of the extension of the meaning of indirect expropriation, the 

new trend of IIAs is to limit the scope of indirect expropriation and also to explain the scope 

of direct expropriation for the sake of clarity too as in the examples below: 

       AA. Canada-European Union Comprehensive Economic and Trade Agreement (CETA) 

       “ ANNEX 8-A 

       EXPROPRIATION 

The Parties confirm their shared understanding that:  

1. Expropriation may be direct or indirect:  

(a) direct expropriation occurs when an investment is nationalised or otherwise directly 

expropriated through formal transfer of title or outright seizure; and  

(b) indirect expropriation occurs if a measure or series of measures of a Party has an effect 

equivalent to direct expropriation, in that it substantially deprives the investor of the 

fundamental attributes of property in its investment, including the right to use, enjoy and 

dispose of its investment, without formal transfer of title or outright seizure.  

2. The determination of whether a measure or series of measures of a Party, in a specific fact 

situation, constitutes an indirect expropriation requires a case-by-case, fact-based inquiry that 

takes into consideration, among other factors:  

(a) the economic impact of the measure or series of measures, although the sole fact that a 

measure or series of measures of a Party has an adverse effect on the economic value of an 

investment does not establish that an indirect expropriation has occurred;  

(b) the duration of the measure or series of measures of a Party;  

(c) the extent to which the measure or series of measures interferes with distinct, reasonable 

investment-backed expectations; and  

(d) the character of the measure or series of measures, notably their object, context and intent.  

3. For greater certainty, except in the rare circumstance when the impact of a measure or 

series of measures is so severe in light of its purpose that it appears manifestly excessive, 
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non-discriminatory measures of a Party that are designed and applied to protect legitimate 

public welfare objectives, such as health, safety and the environment, do not constitute 

indirect expropriations.”
542

 

        BB. EU-Singapore Free Trade Agreement, Authentic text as of May 2015 (EU-Singapore FTA) 

        “Annex 9-A to the Investment Protection Section 

       EXPROPRIATION 

       The Parties confirm their shared understanding that: 

1. Article 9.6 [Expropriation] addresses two situations. The first is direct expropriation, where 

an investment is nationalised or otherwise directly expropriated through formal transfer of 

title or outright seizure. The second is indirect expropriation, where a measure or series of 

measures by a Party has an effect equivalent to direct expropriation in that it substantially 

deprives the investor of the fundamental attributes of property in its investment, including the 

right to use, enjoy and dispose of its investment, without formal transfer of title or outright 

seizure. 

2. The determination of whether a measure or series of measures by a Party, in a specific fact 

situation, constitutes an indirect expropriation requires a case-by-case, fact-based inquiry that 

considers, among other factors: 

(a) the economic impact of the measure or series of measures and its duration, although the 

fact that a measure or a series of measures by a Party has an adverse effect on the economic 

value of an investment, standing alone, does not establish that an indirect expropriation has 

occurred; 

(b) the extent to which the measure or series of measures interferes with the possibility to use, 

enjoy or dispose of the property and 

(c) the character of the measure or series of measures, notably its object, context and intent. 

 

 For greater certainty, except in the rare in the circumstance where the impact of a measure or 

series of measures is so severe in light of its purpose that it appears manifestly excessive, 

nondiscriminatory measure or series of measures by a Party that are designed and applied to 
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protect legitimate public policy objectives such as public health, safety and the environment, 

do not constitute indirect expropriation.”
543

 

         CC. Free Trade Agreement between the European Union and the Socialist Republic of 

Vietnam (EVFTA). 

        “Annex [ ]  

        Expropriation 

The Parties confirm their shared understanding that:  

1. Expropriation referred to in Article 16.1 may be either direct or indirect:  

a) direct expropriation occurs when an investment is nationalised or otherwise directly 

expropriated through formal transfer of title or outright seizure.  

b) indirect expropriation occurs where a measure or series of measures by a Party has an 

effect equivalent to direct expropriation, in that it substantially deprives the investor of the 

fundamental attributes of property in its investment including the right to use, enjoy and 

dispose of its investment, without formal transfer of title or outright seizure. 

  

2. The determination of whether a measure or series of measures by a Party, in a specific 

factual situation, constitutes an indirect expropriation requires a case-by-case, fact-based 

inquiry that considers, amongst other factors:  

a) the economic impact of the measure or series of measures, although the fact that a measure 

or series of measures by a Party has an adverse effect on the economic value of an 

investment, standing alone, does not establish that such an expropriation has occurred;  

b) the duration of the measure or series of measures by a Party or of its effects;  

c) the character of the measure or series of measures, notably their object, context and intent. 

  

3. For greater certainty, except in the rare circumstances where the impact of a measure or 

series of measures is so severe in light of its purpose that it appears manifestly excessive, 

non-discriminatory measures or series of measures by a Party that are designed to protect 

legitimate public policy objectives do not constitute indirect expropriation.
544
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        DD. BIT model of the Czech Republic of 28 November 2016: 

         “Article 5(3)  Except in rare circumstances, non-discriminatory, proportionate measures 

adopted in a good faith by a Contracting Party that are designed and applied to protect 

legitimate public welfare objectives, such as national security, financial stability, public 

health, safety, and the environment, do not constitute indirect expropriations.”
545

 

         The annexes of CETA, EU-Singapore FTA, EVFTA and the BIT model of the Czech 

Republic, 28 November 2016 attempt to limit the scope of direct and indirect expropriation 

for the sake of clarity and limit the extension of the interpretation of arbitral tribunals. The 

annexes of CETA, EU-Singapore FTA, EVFTA and the BIT model of the Czech Republic, 28 

November 2016, also include the exceptions for expropriation. The annexes of CETA, EU-

Singapore FTA, EVFTA and the BIT model of the Czech Republic, 28 November 2016 reflect 

the awards of arbitral tribunals and indicate the weaknesses of provisions about expropriation 

in the BIT between Thailand and the Czech Republic (1994). However, these may be good 

models for the new BIT between Thailand and the Czech Republic because the scope of the 

meaning of expropriation and the exceptions for expropriation will assist arbitral tribunals in 

interpreting cases.
546

 

         At the same time, the texts of annexes of CETA, EU-Singapore FTA, EVFTA and the BIT 

model of the Czech Republic, 28 November 2016, will enhance clarity and confirm the 

sovereignty of the state in the form of police power to control investment in regard to the 

public interest. 

        The police power doctrine states that customary international law recognizes the host 

state’s right to regulate law or issue administrative measures to control the properties or 

interests of foreign investors without a finding of compensable expropriation. The law or 

measure must be based on the rule of law, legality and non-discrimination to protect its 

purpose, the public interest, public health or general welfare.
547

 In practice, the host state can 
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exercise protection in the form of the police power doctrine when there is a potentially 

harmful situation, for example, when the host state regulates law or issues measures for the 

protection of human rights and the environment or public morality and public health etc.
548

 

       For the new BIT between Thailand and the Czech Republic, there should be a new 

provision to clearly limit and define the scope of direct and indirect expropriation and there 

should also be a new provision about the exceptions of expropriation. The author can foresee 

the way to apply the police power doctrine to enhance the situation for investors of both 

countries where both countries can understand the way to apply the doctrine of police power. 

The measure of the host state must be as follows: 

        AA. Consider the legality of measure under the rule of law and within bona fide also and 

the measure will not be harmful for investors. 

        BB. The principle of suitability states that the measure of the host state when applying 

the doctrine of police power must consider with value of the measure’s goal or necessity for 

the protection of the public interest
549

and it must also be non-discriminatory. 

        CC. The principle of proportionality refers to balancing and weighing legitimate 

interests between the interest of foreign investors and the public interest of the host state and 

the proportionally test must consider the comparison of investment circumstances in the same 

situation. The host state must indicate a suitable reason in the measure within legality, 

transparency, and necessity.
550
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        DD. The protection for expropriation is also under customary international law. Hence 

when a host state applies the doctrine of police power it must be based and consist of 

international minimum standard of treatment.
551

 

4.7.3. The Protection of Human rights, Environment and Social Rights under the 

Doctrine of Police Power on The New BIT between Thailand and the Czech Republic 

         The author believes that if the new BIT between Thailand and the Czech Republic can 

clearly limit and define the scope of the meaning of direct and indirect expropriation and the 

exceptions of expropriation, it would be appropriate to apply the doctrine of police power to 

integrate human rights, the protection of the environment and social rights by recourse to 

article 31(3)(c) of the Vienna Convention on the Law of Treaties (1969) (VCLT), where the 

interpretation of the relevant rules of international law are applicable in the relations between 

the parties.
552

 

       The relevant rules of international law refer to the following: 

        AA. Universal Declaration of Human Rights of United Nations (UDHR) in December 

1948 in the preamble states “Whereas recognition of the inherent dignity and of the equal and 

inalienable rights of all members of the human family is the foundation of freedom, justice 

and peace in the world, 

        Whereas disregard and contempt for human rights have resulted in barbarous acts which 

have outraged the conscience of mankind, and the advent of a world in which human beings 

shall enjoy freedom of speech and belief and freedom from fear and want has been 

proclaimed as the highest aspiration of the common people,…”
553

and also in Article 25 (1) 

“Everyone has the right to a standard of living adequate for the health and well-being of 

himself and of his family, including food, clothing, housing and medical care and necessary 

social services, and the right to security in the event of unemployment, sickness, disability, 
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widowhood, old age or other lack of livelihood in circumstances beyond his control.”
554

 and 

in Article 27 that : “(1) Everyone has the right freely to participate in the cultural life of the 

community, to enjoy the arts and to share in scientific advancement and its benefits.(2) 

Everyone has the right to the protection of the moral and material interests resulting from any 

scientific, literary or artistic production of which he is the author.”
555

 

        BB. Norms on the Responsibilities of Transnational Corporations and Other Business 

Enterprises with Regard to Human Rights, U.N. Doc. E/CN.4/Sub.2/2003/12/Rev.2 (2003) 

(UN Norms) stated that “Transnational corporations and other business enterprises shall 

respect economic, social and cultural rights as well as civil and political rights and contribute 

to their realization, in particular the rights to development, adequate food and drinking water, 

the highest attainable standard of physical and mental health, adequate housing, privacy, 

education, freedom of thought, conscience, and religion and freedom of opinion and 

expression, and shall refrain from actions which obstruct or impede the realization of those 

rights.”
556

 

        CC. The Organisation for Economic Co-operation and Development (OECD) has 

guidelines for multinational enterprises (MNEs) where “States have the duty to protect 

human rights. Enterprises should, within the framework of internationally recognised human 

rights”
557

 

        DD. The International Labour Organization has the ILO Declaration on Fundamental 

Principle and Rights at Work of 1998 (the 1998 Declaration) which in article 2 “Declares that 

all Members, even if they have not ratified the Conventions in question, have an obligation, 

arising from the very fact of membership in the Organization, to respect, to promote and to 

realize, in good faith and in accordance with the Constitution, the principles concerning the 
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fundamental rights which are the subject of those Conventions, namely: (a) freedom of 

association and the effective recognition of the right to collective bargaining; (b) the 

elimination of all forms of forced or compulsory labour; (c) the effective abolition of child 

labour; and (d) the elimination of discrimination in respect of employment and 

occupation.”
558

 

        In the ILO Tripartite Declaration on Multinational Enterprises and Social Policy in 

article 2, “the aim of this Tripartite Declaration of Principles is to encourage the positive 

contribution which multinational enterprises can make to economic and social progress and to 

minimize and resolve the difficulties to which their various operations may give rise, taking 

into account the United Nations resolutions advocating the establishment of a New 

International Economic Order, as well as subsequent developments within the United 

Nations, for example, the Global Compact and the Millennium Development Goals and 

article 34. When multinational enterprises operate in developing countries, where comparable 

employers may not exist, they should provide the best possible wages, benefits and 

conditions of work, within the framework of government policies. These should be related to 

the economic position of the enterprise, but should be at least adequate to satisfy basic needs 

of the workers and their families. Where they provide workers with basic amenities such as 

housing, medical care or food, these amenities should be of a good standard.”
559

 

      In regard to the interpretation of relevant rules in international law by recourse to article 

31(3)(c) VCLT, Bruno Simma stated that “arbitral tribunal can take human rights or 

international environmental protection and social rights into account in the interpretation of 

an investment treaty if only if the external human rights, international environmental 

protection and social rights rules are placed in a particular relationship with the investment 

treaty concern such relationships: the principle of evolutionary or dynamic interpretation and 

the interpretative presumption that treaties are intend to produce effects which accord with 

existing rule of international law. It will be economic and social right that will occupy a 
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prominent place in foreign investment disputes, put forward as defenses on the part of host 

states accused of BIT violations.”
560

  

 4.7.4. The Expropriation and intellectual property  

        In the case between Philip Morris Company and Australia about the expropriation of 

trademark, it was not found to be expropriation as the Australian government had the 

intention to promote public health. Moreover, in other measures for the promotion of public 

health, for example, the development of new medicines for medical care or the necessity of 

state manufacture during epidemics, the measure for public health may involve the problem 

of expropriation. 

        The BIT between Thailand and the Czech Republic (1994) does not mention the 

relationship between expropriation and intellectual property and this gap may cause 

problems. Hence, the author suggests that the new BIT between Thailand and the Czech 

Republic must have provisions on the rights and obligations of the Parties under the TRIPS 

Agreement. Thailand and the Czech Republic, which are the Parties, must recognise the 

importance of the Doha Declaration on the TRIPS Agreement and Public Health ("Doha 

Declaration"), adopted on 14 November 2001 by the WTO Ministerial Conference. In 

interpreting and implementing the rights and obligations under this Chapter, the Parties shall 

ensure consistency with this Declaration. Hence for greater certainty, the revocation, 

limitation or creation of intellectual property rights, to the extent that these measures are 

consistent with the TRIPS Agreement, do not constitute expropriation. Moreover, a 

determination that these measures are inconsistent with the TRIPS Agreement does not 

establish an expropriation.
561
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4.7.5. State Necessity in Economic Crisis and Expropriation 

        In an economic crisis, the host state must have state necessity measures to solve this 

problem. In general, State necessity measures to solve the problem of economic crisis must 

be based on the interests of the host state in circumstances of grave and imminent peril.
562

  

However, the BIT between Thailand and the Czech Republic (1994) has no provision about 

State necessity or economic crisis and expropriation, but in the new BIT between Thailand 

and the Czech Republic, there will be a clearer definition of the scope of expropriation as in 

the models of CETA or EU-Singapore FTA and EVFTA. It will improve the situation for 

arbitral tribunals for interpretation. 

4.7.6. Compensation 

        The author believes that both states can negotiate fair market value in regard to the 

payment of compensation in the new BIT between Thailand and the Czech Republic. 

        The compensation shall amount to the fair market value of the investment at the time 

immediately before the expropriation or the impending expropriation became known, 

whichever is earlier. Valuation criteria shall include going concern value, asset value 

including the declared tax value of tangible property, and other criteria, as appropriate, to 

determine fair market value. The compensation shall also include interest at a normal 

commercial rate from the date of expropriation until the date of payment and shall, in order to 

be effective for the investor, be paid and made transferable, without delay, to the country 

designated by the investor and in the currency of the country of which the investor is a 

national or in any freely convertible currency accepted by the investor.
563
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4.8. Summary in this Chapter 

        The BIT between Thailand and The Czech Republic (1994) is an old model from the 

1990s. After studying case law about expropriation and comparing it with other IIAs, the 

author believes that the case law indicates the weak points of the existing BIT and that the 

negotiation between Thailand and the Czech Republic for a new BIT will enhance investment 

relations. Both states must negotiate to clarify the meaning of expropriation, the exceptions 

and also clarify the meaning of compensation for expropriation under the new BIT. 

Enhancing clarity in regard to the meaning of expropriation will improve investment 

conditions between the two countries. Both states will know how to exercise sovereign power 

in the form of police power within the rule of law to control investment activities for public 

purposes, public health and also the protection of human rights, the environment and social 

rights.   
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Chapter 5 Settlement of Disputes under the BIT between Thailand and the 

Czech Republic 

5.1. Introduction 

        In traditional international law, investors cannot directly pursue foreign states for claims 

and remedies. It depends on the situations for which his national state will give diplomatic 

protection.
564

 In the case Mavrommatis Palestine Concession, it was decided that “it is an 

elementary principle of international law that a State is entitled to protect its subjects, when 

injured by acts contrary to international law committed by another State, from whom they 

have been unable to obtain satisfaction through the ordinary channels. By taking up the case 

of one of its subjects and by resorting to diplomatic action or international judicial 

proceedings on his behalf, a State is in reality asserting its own rights - its right to ensure, in 

the person of its subjects, respect for the rules of international law.”
565

 

         In the case Barcelona Traction it was decided that “the State must be viewed as the sole 

judge to decide whether its protection will be granted, to what extent it is granted, and when 

it will cease. It retains in this respect a discretionary power the exercise of which may be 

determined by considerations of a political or other nature, unrelated to the particular case. 

Since the claim of the State is not identical with that of the individual or corporate person 

whose cause is espoused, the State enjoys complete freedom of action.”
566

 

        The case Mavrommatis Palestine Concession and the case Barcelona Traction show that 

diplomatic protection on behalf of investors is limited and has little utility in practice. 

Diplomatic protection depends on many factors or conditions. Whether an investor is a 

natural person or a corporation, they must have the nationality of the protecting state. There 
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must be continuation of nationality from the time of injury until the claim is presented and 

moreover, the investor must have exhausted local remedies.
567

 

        Diplomatic protection is an inconvenient situation for the protection of investors and it is 

difficult to realize the standards of protection of investment. Recently it is not been a popular 

way to settle disputes. Hence, most IIAs in the world must have provisions for the settlement 

of disputes between states and for the settlement disputes between states and investors.  

       In this chapter of the dissertation the method for the settlement of disputes in the BIT 

between Thailand and the Czech Republic (1994) will be analyzed to amend the provisions 

for the settlement of disputes in the new BIT between Thailand and the Czech Republic. 

       The structure of this chapter is based on the settlement of disputes between states, the 

settlement of disputes between states and investors, conciliation and arbitration and the 

preparation of the new BIT between Thailand and the Czech Republic. 

5.2. Settlement of Dispute between States 

        Article 10 of the BIT between Thailand and the Czech Republic (1994) about the 

settlement of disputes between the contracting parties provides that: 

        “1.Disputes between the Contracting Parties concerning the interpretation or application 

of this Agreement shall, if possible, be settled through consultation or negotiation. 

          2. If a dispute between the Contracting Parties cannot thus be settled within six months, 

it shall at the request in writing of either Contracting Party, be submitted to an arbitral 

tribunal. 

         3. Such an arbitral tribunal shall be constituted for each individual case as follows: 

         (a) each Contracting Party shall appoint one member, and these two members shall then 

select a national of a third State who, on approval by the two Contracting Parties, shall be 

appointed Chairman of the tribunal; 
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        (b) the said members shall be appointed within three months, and the chairman within 

four months, form the date on which either Contracting Party shall have informed the other 

Contracting Party that it proposes to submit the dispute to an arbitral tribunal. 

       4. If, within the periods specified in paragraph 3 of this Article the necessary 

appointments have not been made, either Contracting Party may, in the absence of any other 

relevant agreement, invite the President of the International Court of Justice to make the 

necessary appointments. If the President is a national of either Contracting Party or if he is 

otherwise prevented from discharging the said function, the Vice-president shall be invite to 

make the necessary appointments. If the Vice-president is a national of either Contracting 

Party or if he, too, is prevented from discharging the said function, the member of the 

International Court of Justice next in seniority who is not a national of either Contracting 

Party shall be invited to make the necessary appointments. 

          5. (a) The arbitral tribunal shall reach its decision by a majority of votes. Such decision 

shall be binding on both Parties. 

        (b) Subject to the power of the arbitral tribunal to give a different ruling concerning 

costs, the cost of its own member and of its representation in the arbitral proceedings shall be 

borne by each Contracting Party and the cost of the chairman and the remaining costs shall be 

borne in equal parts by the two contracting Parties. 

        (c) In all respects other than those specified in subparagraphs (a) and (b) of this 

paragraph, the arbitral tribunal shall determine its own procedure.”
568

 

        When there are disputes that require interpretation or application, the dispute settlement 

arrangement between Thailand and the Czech Republic before submission to an arbitral 

tribunal is settled through consultation or negotiation. The primary step of dispute settlement 

arrangements is that both states must have introductory consultation or negotiation and the 

second step of more high level consultation and negotiation should be submitted to an arbitral 

tribunal. Consultation or negotiation is an amicable and convenient way for both states and it 

does not take a long time. The arbitral tribunal must avoid making judgments because it will 

reveal the conflicts between both countries and will impact investment relations. However the 

arbitral tribunal must make judgments only as a last resort to solve problems.  
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5.3. Settlement of Disputes between State and Investors 

5.3.1. Provision for the Settlement of Disputes between State and Investors in the BIT 

between Thailand and the Czech Republic (1994) 

       Article 11 of the BIT between Thailand and the Czech Republic (1994) about the 

settlement of disputes between the contracting Party and the investors provides that: 

       “In case both Contracting Parties are Contracting States to the Convention on the 

Settlement of Investment Disputes between States and Nationals of Other States, done at 

Washington D.C. on March 18,1965, and failing to settle the disputes amicably, or by any 

other form of settlement of disputes, each Contracting Party shall consent to submit any legal 

dispute that may arise out of investments made by an Investor of the other Contracting Party 

to conciliation or arbitration at the request of such an investor in accordance with the 

provisions of the said Convention.”
569

 

         The method of settlement for disputes between the state and investors in cases where 

Thailand and the Czech Republic are the Contracting States to the Convention on the 

Settlement of Investment Disputes between States and Nationals of Other States, was agreed 

in Washington D.C. on March 18,1965 (ICSID Convention). At first, when there is a conflict 

with investors the solve problem of investment has to be solved in an amicable way. If the 

disputes is not settled amicably, or if there is no other form of settlement of the dispute, 

Thailand and the Czech Republic as contracting parties shall consent to submit any legal 

dispute that may arise out of investments made by an Investor of the other Contracting Party 

to conciliation or arbitration at the request of such an investor in accordance with the 

provisions of the said ICSID Convention. The resolution of the dispute between states and 

investors may be in the form of conciliation or arbitration. 
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5.3.2. Conciliation and Arbitration 

         Conciliation is an ‘Alternative Method of Dispute Resolution’ (ADR) which is flexible 

and non-formal, or informal, process
570

 and based on an amicable situation between the state 

and investors. Under article 34 of the ICSID Convention, conciliation is an amicable method 

in which the state and investors are prepared to continue their cooperation in regard to 

investment, while arbitration is a situation in which the parties have reached the end of their 

business relationship. However, conciliation may be considerably less costly than 

arbitration
571

 because most situations in which investors try to negotiate with the host state 

are not be successful. A better and more time-saving way is for investors to settle disputes by 

arbitration.  

5.3.3. Consent to Conciliation or Arbitration 

       In the wording “shall consent to submit any legal dispute that may arise out of 

investments made by an Investor of the other Contracting Party to conciliation or arbitration 

at the request of such an investor in accordance with the provisions of the said Convention.” 

in article 11 of the BIT between Thailand and the Czech Republic (1994), there is an 

agreement by states to accede to a request by an investor to submit to conciliation or 

arbitration under the ICSID Convention.
572

 If Thailand or the Czech Republic, which is the 

host state, refuses to give consent, it will breach its obligation under this BIT.
573

  

        For the settlement of disputes under article 11 of the BIT between Thailand and the 

Czech Republic (1994), it is possible for both states to choose the method of arbitration under 

the ICSID Convention. However, the author believes that article 11, in practice, will not be 

applied because recently Thailand has not been ratified as a member of the ICSID 
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Convention, and this article is not open to the settlement of dispute by ad hoc arbitration with 

the United Nations Commission on International Trade Law (UNCITRAL Rule) or any other 

arbitral institution or under any other arbitration rules unless Thailand and the Czech 

Republic so agree. 

5.4. The new BIT between Thailand and the Czech Republic 

5.4.1. Problem of Application 

         In the BIT between Thailand and the Czech Republic (1994), article 10, which refers to 

the settlement of disputes between Thailand and The Czech Republic, is not problematic 

because this is the standard method which, in the area of international forum, is always 

preferred. Consequently, the new BIT between Thailand and the Czech Republic may still 

retain this method. However, to solve the investment problem between Thailand and the 

Czech Republic, the author suggests amicable negotiation or consultation. This is better than 

arbitration because amicable negotiation or consultation enhances relations between the 

states. 

        In regard to Article 11, which is about the settlement of disputes between a state and 

investors, the author notes that the text does not represent a real application and investors 

cannot demand protection for investment because Thailand has not been ratified as a member 

of ICSID. After Thailand lost the case Walter Bau A.G. v Thailand, developing countries in 

Asia have had negative experiences with arbitration, for example the Philippines in the case 

SGS v Philippines.
574

 Thailand still claims that it was prepared to join the ICSID, but the 

government of Thailand has always avoided ratification to join ICSID. In addition, article 11 

does not provide the alternative of Ad Hoc arbitration with the rule of United Nations 

Commission on International Trade Law ( UNCITRAL rule) or any other arbitral institution 

or under any other arbitration rules unless Thailand and the Czech Republic so agree. Hence 

this imbalanced situation for the settlement of disputes through arbitration and article 11 must 

be amended in the new BIT. 
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        In comparison, the trend of IIAs is to have various options for the settlement of disputes 

by arbitration, for example: 

       AA. Canada-European Union Comprehensive Economic and Trade Agreement (CETA) 

in article 8.23(2) “A claim may be submitted under the following rules:  

(a) the ICSID Convention and Rules of Procedure for Arbitration Proceedings;  

(b) the ICSID Additional Facility Rules if the conditions for proceedings pursuant to 

paragraph (a) do not apply;  

(c) the UNCITRAL Arbitration Rules; or  

(d) any other rules on agreement of the disputing parties.”
575

 

       BB. The EU-Singapore Free Trade Agreement, Authentic text as of May 2015 (EU-Singapore FTA) in 

article 19.6(1) it states “ No earlier than three months from the date of the notice of intent 

delivered pursuant to Article 9.15 (Notice of Intent to Arbitrate), the claimant may submit the 

claim to one of the following dispute settlement mechanisms:  

(a) arbitration under the auspices of the International Centre for Settlement of Investment 

Disputes (hereinafter referred to as “ICSID”) pursuant to the Convention on the Settlement of 

Investment Disputes between States and Nationals of Other States of 18 March 1965 

(hereinafter referred to as the “ICSID Convention”);  

(b) arbitration under the auspices of ICSID pursuant to the ICSID Convention in accordance 

with the Rules on the Additional Facility for the Administration of Proceedings by the 

Secretariat of the International Centre for Settlement of Investment Disputes (hereinafter 

referred to as “ICSID Additional Facility Rules”), where the conditions for proceedings 

pursuant to subparagraph (a) do not apply;  

(c) an arbitral tribunal established in accordance with the arbitration rules of the United 

Nations Commission on International Trade Law (UNCITRAL); or  

(d) any other arbitral institution or under any other arbitration rules if the disputing parties so 

agree. For this purpose, the respondent shall be deemed to have agreed to the institution or 

rules proposed by the claimant unless it objects, in writing, within thirty days of the 

respondent’s receipt of notification of the claimant’s submission of the dispute, in which case 
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the claimant may submit a claim under one of the dispute settlement mechanisms provided 

for in subparagraphs (a), (b) or (c).”
576

 

        CC. Free Trade Agreement between the European Union and the Socialist Republic of 

Vietnam (EVFTA). Article 7 “ (1.) If the dispute cannot be settled within 6 months from the 

submission of the request for consultations and at least 3 months have elapsed from the 

submission of the notice of intent to submit a claim pursuant to Article 6 (Notice of intent to 

submit a claim) the claimant, provided that it satisfies the requirements set out in Article 9 

(Procedural and Other Requirements for the Submission of a Claim), may submit a claim to 

the Tribunal established pursuant to Article 12. 

        (2.) A claim may be submitted to the Tribunal under one of the following sets of rules on 

dispute settlement:  

(a) the Convention on the Settlement of Investment Disputes between States and Nationals of 

Other States of 18 March 1965 (ICSID);  

(b) the Convention on the Settlement of Investment Disputes between States and Nationals of 

Other States of 18 March 1965 (ICSID) in accordance with the Rules on the Additional 

Facility for the Administration of Proceedings by the Secretariat of the Centre, where the 

conditions for proceedings pursuant to paragraph (a) do not apply;  

(c) the arbitration rules of the United Nations Commission on International Trade Law 

(UNCITRAL); or,  

(d) any other rules on agreement of the disputing parties. In the event that the claimant 

proposes a specific set of dispute settlement rules and if, within 30 days of receipt of the 

proposal, the disputing parties have not agreed in writing on such rules, or the respondent has 
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not replied to the claimant, the claimant may submit a claim under the rules provided for in 

subparagraphs (a), (b) and (c).”
577

 

        DD. BIT model of the Czech Republic of 28 November 2016 in article 8: 

         1. Any dispute between an investor of one Contracting Party and the other Contracting 

Party concerning an alleged breach of an obligation of that latter Contracting Party under this 

Agreement shall be subject to negotiations between the parties to the dispute. 

         2. If any such dispute between an investor of one Contracting Party and the other 

Contracting Party cannot be thus settled, after a period of six months from written 

notification of claim, investor shall be entitled to submit the case, at its choice, for settlement 

to: 

      (a) the competent court or administrative tribunal of the Contracting Party which is the 

party to the dispute; 

      (b) the International Centre for Settlement of Investment Disputes (ICSID) having regard 

to the applicable provisions of the Convention on the Settlement of Investment Disputes 

between States and Nationals of other States opened for signature at Washington D.C. on 18 

March 1965, in the event both Contracting Parties shall have become a party to this 

Convention; or 

      (c) an arbitrator or international ad hoc arbitral tribunal established under the Arbitration 

Rules of the United Nations Commission on International Trade Law (UNCITRAL). The 

parties to the dispute may agree in writing to modify these Rules. 

        The arbitral awards issued under letter /b/ or /c/ shall be final and binding on both parties 

to the dispute and shall be enforceable in accordance with the domestic legislation and 

applicable treaties.”
578

 

         Following the new trends of IIAs, most agreements offer various options for arbitration 

and also indicate a period of notice to settle through arbitration. For example, the BIT model 

of the Czech Republic of 28 November 2016 in article 8 requires that “after a period of six 

months from written notification of claim…” because the settlement of a dispute must be 
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quick and not be delayed. The new BIT between Thailand and the Czech Republic should 

follow this trend.               

         Hereafter, the author will explain various concepts to amend provisions in regard to the 

settlement of disputes for the new BIT between Thailand and the Czech Republic.  

5.4.2. Exhaustion of Local Remedies 

      The BIT may include the provision that before settling disputes by an international 

arbitral tribunal, the investor must have exhausted the possible domestic remedies in 

domestic courts or tribunals in the host state. However, this method does not suit the new BIT 

between Thailand and the Czech Republic because this method is wasteful, time-consuming 

and involves overlapping processes. Hence, the author believes that going directly to 

arbitration or a ‘fork in the road’ method is better.  

 5.4.3. The Fork in the Road 

         The ‘fork in the road’ is a clause that provides that the investor must choose between 

the local remedy from a domestic court in the host state or an international arbitral tribunal, 

and that the choice, one it had been made, is final. For example, Article 8 of the BIT between 

Argentina and France provides: “Once an investor has submitted the dispute either to the 

jurisdiction of Contracting Party involved or to international arbitration, the choice of one or 

other of these procedures shall be final.”
579

 

         The ‘Fork in the Road’ is a method in which investor can choose to settle a dispute, and 

this method creates choices to solve the problem of the investor and also reduces the 

overlapping process. Consequently, the process for the settlement of disputes will be clear. 

The author believes that the ‘fork in the road’ method is suitable for the new BIT between 

Thailand and the Czech Republic. 

 5.4.4. The Jurisdiction under the BIT between Thailand and the Czech Republic 

        The BIT between Thailand and the Czech Republic (1994) includes the jurisdiction 

Ratione Materiae if there is a dispute on a point of law or fact, or a conflict of legal views or 
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interests. Most conflicts refer to a breach of legal obligation in a BIT
580

, for example a 

dispute about the definition of investment in the BIT. Furthermore, the definition of investors 

refers to the jurisdiction Ratione Personae. Moreover, this BIT also may involve disputes and 

include the tribunal’s view on the jurisdiction Ratione Temporis, which states that the 

jurisdiction of an arbitral tribunal of law over a proposed action in relation to the passage of 

time, for example, jurisdiction on an investment dispute made prior to the coming into force 

of this BIT. 

        The weak point of the jurisdiction of the BIT between Thailand and the Czech Republic 

(1994) is the abuse of the right to access arbitral tribunal. 

        In general, the BIT has an international character which must be interpreted according to 

the Vienna Convention on the Law of Treaties 1969 (VCLT). Hence, access to an arbitral 

tribunal must be based on the interpretation that access to the arbitral tribunal is in good faith 

in accordance with the ordinary meaning to be given to its terms in their context and in the 

light of its object and purpose.
581

 

        Recently, the field of international arbitration regarded the abuse of the right to process 

as misconduct in procedural disputes.
582

 The principle of abuse of rights is a part of public 

international law and occurs where a state avails itself of its right in an arbitrary manner in 

such a way as to inflict upon another state an injury which cannot be justified by legitimate 

considerations of its own advantage so the abuse of the arbitral process is when there is an 

abuse of rights of investors in a BIT and where arbitral procedural instruments are used to sue 

the host state.
 583

 

         Emmanuel Gaillard explained in the case Phoenix v Czech Republic that “the claimant 

had committed an abuse of right. In that case, a former Czech national, Mr Beňo, created the 

claimant company Phoenix Action in 2002 under Israeli law and caused it to acquire an 
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interest in two Czech companies, which were ultimately owned by members of his family and 

which were involved in ongoing disputes in the Czech Republic. Two months after the 

acquisition, Phoenix Action initiated ICSID arbitration pursuant to the Israel–Czech Republic 

BIT. One of the companies was subsequently sold back to its original owner for the same 

price paid by Mr. Beňo in 2002. The Czech Republic objected to the tribunal’s jurisdiction on 

the ground that Phoenix Action had not made any ‘investment’ within the meaning of Article 

25(1) of the ICSID Convention or Articles 1 and 7 of the Israel–Czech Republic BIT,96 and 

raised a further, alternative objection that the case should be dismissed as Phoenix Action had 

committed an ‘abuse of the corporate structure’.”
584

 

        “The timing of the investment is a first factor to be taken into account to establish 

whether or not the Claimant’s engaged in an abusive attempt to get access to ICSID. Phoenix 

bought an “investment” that was already burdened with the civil litigation as well as the 

problems with the tax and customs authorities. The civil litigation was ongoing since fourteen 

months, the criminal investigation was ongoing since twenty months, and the bank accounts 

had been frozen for eighteen months. The Claimant was therefore well aware of the situation 

of the two Czech companies in which it decided to “invest”. In other words, all the damages 

claimed by Phoenix had already occurred and were inflicted on the two Czech companies, 

when the alleged investment was made.”
585

 

      “The Claimant presented Phoenix’s notification of an investment dispute to the Czech 

Republic on March 2, 2003, even before the registration of its ownership of the two Czech 

companies in the Czech Republic.”
586

 “The substance of the transaction it appears to the 

Tribunal that all transfers were merely done inside the family of Mr. Beňo.”
587

 

       “ This gives strong credit to the understanding of the Tribunal, according to which the 

whole operation was not an economic investment, based on the actual or future value of the 
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companies, but indeed, simply a rearrangement of assets within a family, to gain access to 

ICSID jurisdiction to which the initial investor was not entitled.”
588

 

        “The evidence indeed shows that the Claimant made an “investment” not for the purpose 

of engaging in economic activity, but for the sole purpose of bringing international litigation 

against the Czech Republic. This alleged investment was not made in order to engage in 

national economic activity, it was made solely for the purpose of getting involved with 

international legal activity. The unique goal of the “investment” was to transform a pre-

existing domestic dispute into an international dispute subject to ICSID arbitration under a 

bilateral investment treaty. This kind of transaction is not a bona fide transaction and cannot 

be a protected investment under the ICSID system.”
589

 

        “If it were accepted that the Tribunal has jurisdiction to decide Phoenix’s claim, then 

any pre-existing national dispute could be brought to an ICSID tribunal by a transfer of the 

national economic interests to a foreign company in an attempt to seek protections under a 

BIT. Such transfer from the domestic arena to the international scene would ipso facto 

constitute a “protected investment” – and the jurisdiction of BIT and ICSID tribunals would 

be virtually unlimited. It is the duty of the Tribunal not to protect such an abusive 

manipulation of the system of international investment protection under the ICSID 

Convention and the BITs.”
590

 

        This case Phoenix v Czech Republic showed that in the BIT between Thailand and the 

Czech Republic (1994), it is possible to abuse of right to access to the arbitral process 

because the 1994 BIT  does not have system for the protection from the problematic 

scenarios of treaty shopping and mail box companies. In chapter 2, the author suggested a 

way to solve the problem of treaty shopping and mail box companies in the new BIT through 

the denial of benefits and a requirement that juridical persons must have their seat, together 

with real economic activities, in the territory of that same contracting party. 

       The problem of treaty shopping and mail box companies in the BIT between Thailand 

and the Czech Republic will cause the abuse of the right of access to arbitral tribunal 
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exclusively in investment treaty arbitration, and the method in which a corporate investor 

searches for the jurisdiction of an arbitral tribunal.
591

  

        In the case Philip Morris Asia Limited (Hong Kong) v The Commonwealth of Australia, 

Emmanuel Gaillard summarized the abuse of process stating that “the Philip Morris case, 

which concerned Australia’s introduction of legislation requiring that tobacco products be 

sold in plain packaging. Australia had objected to the tribunal’s jurisdiction on grounds that 

Philip Morris had restructured its corporate group in February 2011 with the principal aim of 

bringing an investment claim under the Hong Kong-Australia BIT in respect of a specific, 

foreseeable dispute. The tribunal held that there was a ‘reasonable prospect’ that a specific 

dispute would arise following the Australian government’s announcement in April 2010 of its 

decision to implement the legislation, and that the dispute was therefore foreseeable ‘well 

before the Claimant’s decision to restructure was taken (let alone implemented)’. While the 

tribunal noted that ‘it would not normally be an abuse of rights to bring a BIT claim in the 

wake of a corporate restructuring, if the restructuring was justified independently of the 

possibility of such a claim.”
592

 

        The second type of abuse of the right to access the process is legal tactics such as the use 

of multiple arbitral proceedings to maximize the chance of success.
593

 

        Emmanuel Gaillard explained that “a further example is found in the two arbitrations 

(Ampal-American Israel Corporation and others v Egypt in the ICSID arbitral tribunal and 

case Yosef Maiman, Merhav (Mnf) Ltd,Merhav Ampal Group Ltd, and Merhav Ampal Energy 

Holdings Limited Partnership v  Egypt, PCA Case No 2012-26)  brought against Egypt for 

the benefit of Mr Yosef Maiman, on the one hand under the US–Egypt investment treaty and 

the ICSID Convention by Ampal-American Israel Corporation (Ampal), a company 

controlled by Mr Maiman, and on the same facts under the Egypt–Poland investment treaty in 

Mr Maiman’s own name and in the name of other companies in the same chain of ownership 

(including the direct subsidiary of Ampal) in an UNCITRAL arbitration.”
594
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        In the case Ampal-American Israel Corporation and others v Egypt at the ICSID arbitral 

tribunal, the arbitral tribunal decided that “in the Tribunal's opinion, while the same party in 

interest might reasonably seek to protect its claim in two forms where the jurisdiction of each 

tribunal is unclear, once jurisdiction is otherwise confirmed, it would crystallize in an abuse 

of process for in substance the same claim is to be pursued on the merits before two tribunals. 

However, the Tribunal wishes to make it very clear that this resulting abuse of process is in 

no way tainted by bad faith on the part of the Claimants as alleged by the Respondent. It is 

merely the result of the factual situation that would arise were two claims to be pursued 

before different investment tribunals in respect of the same tranche of the same 

investment.”
595

 

       The last type of abuse of process is acquiring a benefit that is inconsistent with the 

purpose of arbitral tribunals.
596

 For example,  an ICC arbitration case, which was 

commenced by a wholly-owned entity of the German State of Baden-Württemberg, and the 

State itself (joined as an additional party) against the French electricity company EDF, was 

brought with the primary purpose to receive the advantage of media attention. Following the 

nuclear catastrophe in Fukushima, a newly elected coalition government in Baden-

Württemberg (which included members of the Green Party) brought a claim against EDF, 

arguing that it had overpaid EDF for the shares of a local nuclear power company. The clear 

motive behind the claim was to demonstrate that the previous administration in Baden-

Württemberg was wrong in purchasing EDF’s shares in the company immediately before the 

Fukushima events, which had a dramatic impact on their value. Baden-Württemberg’s aim of 

popular publicity was made clear when it televised an expert report concerning the value of 

the shares six months before the report was submitted to the arbitral tribunal.
597

 

        To solve the problem of the abuse of the right to access arbitral tribunals which was a 

weak point of the jurisdiction of the BIT between Thailand and the Czech Republic (1994), 

the author suggests that in the new BIT between Thailand and the Czech Republic there must 
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be a provision to allow an arbitral tribunal to suspend or stay its proceedings or defer to a 

proceeding in another forum and the claimant should claim the same dispute in only a single 

proceeding. In addition, the claimant has a duty of good faith and shall not abuse the right to 

access arbitral tribunal.
598

 

       For comparison, in the BIT model of the Czech Republic of 28 November 2016, in 

article 8, a way to solve the problem about the abuse of right to access in the process  can be 

found which would be suitable for the new BIT between Thailand and the Czech Republic. It 

states that: 

       “ 8(10). The dispute may not be submitted to settlement under paragraph 2 provided that 

the disputing parties have previously agreed to submit the dispute for resolution in 

accordance with any applicable dispute settlement procedure. 

        8(11). Where two or more investors notify an intention to submit claims to arbitration 

which have a question of law or fact in common and arise out of the same events or 

circumstances, the disputing parties shall consult with a view to harmonising the procedures 

to apply, where all disputing parties agree to the consolidation of the claims, including with 

respect to the forum chosen to hear the dispute.”
599

 

 

 5.4.5. Alternative Consent to Arbitration 

        In the new BIT between Thailand and the Czech Republic, there must be choices for the 

selection of an arbitral tribunal because in article 11 of the BIT between Thailand and the 

Czech Republic (1994) there is only one way to settle a dispute, which is by ICSID 

arbitration but Thailand has still not ratified as a member of the ICSID.
600

 This must be 

changed. The author suggests a ‘fork in the road’ option. It means that the investor can 

choose a remedy from local domestic court in the host state or go to international arbitration. 

If international arbitration is selected, tt means that the investor has three choices of 

institutional arbitration. The arbitral awards issued under the institutional arbitration that both 

countries chose shall be final and binding on both countries in the dispute and shall be 
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enforceable in accordance with the applicable treaties. Also in the new BIT between Thailand 

and the Czech Republic, there must be a provision about the prescription to claim, for 

example, that no claim may be submitted to settlement if more than five years (or over five 

years or less than five years) have elapsed from the date on which the investor first acquired, 

or should have first acquired, knowledge of the alleged breach. 

 

AA. ICSID and Additional Facility 

         The first choice is settlement of the dispute by ICSID arbitration, but the obstacle is that 

Thailand has refused to join the ICSID. Federico M. Lavopa et al explained that “some 

developing countries went for a more radical stance by withdrawing from the ICSID 

Convention or putting an end to some or all of their BITs. For instance, Bolivia became in 

2007 the first country to ever denounce the ICSID Convention. Bolivia’s withdrawal was 

followed by that of Ecuador in 2009 and most recently by Venezuela in January 2012.”
601

               

Hence the only way to force Thailand to join the ICSID is to include an additional facility. It 

is possible but it is difficult in practice. However, the new BIT between Thailand and the 

Czech Republic must contain a provision about the arbitration of the ICSID convention as 

Thailand may be willing to join the ICSID in the future. 

        Another way to use arbitration is to employ the Arbitration Rules of the United Nations 

Commission on International Trade Law (UNCITRAL). This way makes it possible to settle, 

which will be explained in detail below.  

 BB. The Ad hoc Arbitration Rules of the United Nations Commission on International 

Trade Law (UNCITRAL Rule) 

         This method is flexible and Thailand has experience of this method because the case 

Walter Bau A.G. v Thailand was settled by arbitral Tribunal with this method. The author 

believes that the method of UNCITRAL Rule for settlement by Ad hoc arbitral tribunal is 

suitable to solve the problem for Thailand and the Czech Republic because the parties can 

control the composition of the tribunal and the law applicable in the proceedings, and the 

elements of the proceeding include the competence of the arbitral tribunal to decide. The 

tribunal has the power to determine the rules of procedure in the absence of a choice by 
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parties, The arbitrators have the freedom to determine the procedure and will be familiar with 

the principles of civil law and common law
602

. In particular, Thailand and the Czech 

Republic would have the same familiarity as with civil law. 

 CC. Other Arbitral Institutions 

        In the new BIT between Thailand and the Czech Republic, the author suggests the use of 

other arbitral institution too because if in new BIT includes one or two choices, the author 

assume that the solution of problems of investment will be easier. Other arbitral institutions 

that Thailand and the Czech Republic may choose are, for example, The International 

Chamber of Commerce (ICC) in Paris or The London Court of International Arbitration.   

 5.4.6. MFN Clause and Extension to Arbitration 

         The impact of the case Maffezini v Spain extends to the provision on dispute settlement. 

This case indicates that, an investor, who is a claimant under the BIT, will allege the MFN 

clause to be extended to dispute settlement. Hence in the new BIT between Thailand and the 

Czech Republic, the provision of MFN clause shall not apply to investor-state dispute 

settlement procedures that are available in other agreements as in example, following the BIT 

model of the Czech Republic of 28 November 2016, article 3(3): 

        “For greater certainty, the “treatment” referred to in paragraphs 1 and 2 does not include 

investor-to-state dispute settlement procedures provided for in other international investment 

treaties and other trade agreements. Substantive provisions in other international investment 

treaties and other trade agreements do not in themselves constitute “treatment”, and thus 

cannot give rise to a breach of this Article, absent measures adopted or maintained by a 

Contracting Party pursuant to those provisions.”
603

 

 

5.4.7. The Pertinent Law 

       Dolzer and Schreuer explained “The parties to dispute, that is the host state and the 

investor, may agree on the governing law. Some contracts governing investment simply refer 
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to the host state’s domestic law. The choice of the law of investor’s home country or of the 

law of a third state is rare, but sometime occurs in context of loan contracts. In the majority of 

cases, agreement between the parties on applicable law international law as well as host state 

law. Some treaties and other international documents providing for arbitration refer to the 

parties’ agreement on choice of law. Some of the relevant treaties contain their own choice of 

law clauses in case there is no agreement on applicable law between parties.”
604

 

       When considering the BIT between Thailand and the Czech Republic (1994) and current 

practice, the substantive applicable law for arbitration if both states agree to settle disputes by 

arbitral tribunal is public international law; however, there is still no clear detail. 

       When compared with the BIT model of the Czech Republic of 28 November 2016, 

article 8 (14) provides clear details of the substantive applicable law and it is a suitable model 

for the new BIT between Thailand and the Czech Republic. The text of article 8 (14) provides 

that: 

        “The arbitral tribunal shall decide on the basis of law, taking into account the sources of 

law in the following sequence: 

/a/ the provisions of this Agreement and other relevant agreements between the Contracting 

Parties, as interpreted in accordance with the Vienna Convention on the Law of Treaties; 

/b/ other rules of international law. 

For greater certainty, the domestic law of the Contracting Parties shall not be part of the 

applicable law. Where the arbitral tribunal is required to ascertain the meaning of a provision 

of the domestic law of one of the Contracting Parties as a matter of fact, it shall follow the 

prevailing interpretation of that provision made by the courts or authorities of that 

Contracting Party. 

For greater certainty, the meaning given to the relevant domestic law made by the arbitral 

tribunal shall not be binding upon the courts or the authorities of either Contracting Party. 

The arbitral tribunal shall not have jurisdiction to determine the legality of a measure, alleged 

to constitute a breach of this Agreement, under the domestic law of the Contracting Party 

which is the party to the dispute.”
605
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        Author compared with the texts of ICSID and UNCITRAL. In settling disputes with the 

arbitral tribunal of ICSID, article 42 of ICSID Convention provides that: 

       (1) The Tribunal shall decide a dispute in accordance with such rules of law as may be 

agreed by the parties. In the absence of such agreement, the Tribunal shall apply the law of 

the Contracting State party to the dispute (including its rules on the conflict of laws) and such 

rules of international law as may be applicable. 

       (2) The Tribunal may not bring in a finding of non liquet on the ground of silence or 

obscurity of the law. 

       (3) The provisions of paragraphs (1) and (2) shall not prejudice the power of the Tribunal 

to decide a dispute ex aequo et bono if the parties so agree. 

        Article 33(1) of the UNCITRAL Arbitrational Rule provides that: “The arbitral tribunal 

shall apply the law designated by the parties as applicable to the substance of the dispute. 

Failing such designation by parties, the arbitral tribunal shall apply the law determined by the 

conflict of law rules which it considers applicable”. 

        After all comparisons, author has opinion that, the new BIT between Thailand and the 

Czech Republic must include clear details of the substantive applicable law as following BIT 

model of the Czech Republic of 28 November 2016.  

 5.4.8. Counterclaims 

       The critical issue of international arbitration for the solution of disputes is the favouring 

of investors as the claimant. Investors can request arbitration against the host state for the 

protection of his investments, but the host state cannot claim from the investors when the 

investors commit wrongful damage in the host state.
606

 In the BIT between Thailand and the 

Czech Republic (1994) in the provision on the settlement of disputes, there is no explanation 

as to how to counterclaim. Hence, the new BIT between Thailand and the Czech Republic 

must include counterclaims. 
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5.4.9. Damages, Compensation and Cost 

        In international law, there is a state responsibility for reparation for a wrongful act in the 

form of restitution, compensation or satisfaction.
607

  

        The BIT between Thailand and the Czech Republic does not have a detailed provision 

about damages and compensation. However in the BIT model of the Czech Republic of 28 

November 2016 in article 8 (15), there is a provision that can be followed in the new BIT 

between Thailand and the Czech Republic. The text provides that: 

        “Where the arbitral tribunal makes a final award against a disputing party, the arbitral 

tribunal may award, separately or in combination, only: 

/a/ monetary damages and any applicable interest; 

/b/ restitution of property, in which case the award shall provide that the disputing party may 

pay monetary damages and any applicable interest in lieu of restitution. 

The arbitral tribunal may not award punitive damages.”
608

 

         In regard to the costs in the new BIT between Thailand and the Czech Republic, if a 

case goes to the arbitral tribunal of the ICSID,  article 61(2)  should be followed as it states: 

“in the case of arbitration proceedings the Tribunal shall, except as the parties otherwise 

agree, assess the expenses incurred by the parties in connection with the proceedings, and 

shall decide how and by whom those expenses, the fees and expenses of the members of the 

Tribunal and the charges for the use of the facilities of the Centre shall be paid. Such decision 

shall form part of the award.” In the case of the UNCITRAL rule, the costs of arbitration 

shall be paid by the unsuccessful party.
609

 However, it may be necessary to determine the  

scope of the details as in the BIT model of the Czech Republic of 28 November 2016 in 

article 8 (16), which states: 

         “Unless the disputing parties otherwise agree in writing, the arbitral tribunal shall make 

its orders on both arbitration and legal costs on the general principle that costs should reflect 
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the disputing parties’ relative success and failure in the award or arbitration, except where it 

appears to the arbitral tribunal that in the particular circumstances this general approach is 

inappropriate. The arbitral tribunal may also award costs and attorney fees in accordance with 

this Agreement and the applicable arbitration rules.”
610

 

 5.4.10. Review of Awards 

       Awards or decisions of arbitration are in the form of res judicata, so it is final and not 

subject to any appeals procedure.
611

However, the awards or decisions must find a balance 

between the principle of finality and the principle of correctness. Hence, for the review of 

awards, the author believes that in the new BIT between Thailand and the Czech Republic, 

finding such a balance is important. 

       For reviews under non-ICSID arbitration, Dolzer and Schreuer explained that “in non-

ICSID arbitration, including arbitration under the additional facility, the normal way to 

challenge an award is through national courts. This is done in the courts of the country in 

which the tribunal had its seat or by the courts charged with the task of enforcing the 

award”
612

. In the New York convention on the Recognition an Enforcement of Foreign 

Arbitral Awards of 1958 article 5 (See the text below on the Enforcement of Awards), is the 

basis for the recognition of an enforcement and may also involve the refusal of the petition of 

a party who requests to recognize an enforcement. Hence, for arbitral tribunals with 

UNCITRAL, there is a limited number of bases, based on article 5, so it will be challenged in 

the courts of the country where the tribunal is based.
613

 

    ICSID is based on ICSID Convention article 52, which states:  

     “(1) Either party may request annulment of the award by an application in writing 

addressed to the Secretary-General on one or more of the following grounds:  

(a) that the Tribunal was not properly constituted;  
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(b) that the Tribunal has manifestly exceeded its powers; 

(c) that there was corruption on the part of a member of the Tribunal;  

(d) that there has been a serious departure from a fundamental rule of procedure; or  

(e) that the award has failed to state the reasons on which it is based.” 

         The provision of a review award is not a new issue; it has been evident for a long time 

as it was discussed at the Peace Conference at the Hague Conventions in 1899 and 1907, in 

the 1920s at the League of Nations, in the 1950s with the International Law Commission 

(ILC), and in the Uruguay Round of multilateral negotiations to establish an Appellate Body 

for the World Trade Organization (WTO).
614

  

         Also, the review of awards in the model BIT is not a new idea either because the USA 

model BIT 2004 annex D
615

, the new Canada-European Union Comprehensive Economic 

and Trade Agreement (CETA)
616

 and the model for the investment court of the Transatlantic 

Trade and Investment Partnership (TTIP)
617

 and the FTA between EU and Vietnam 

(EVFTA)
618

 have processes for the review of awards too. 

        Reinisch summarized the appellate tribunals of CETA and EVFTA stating that an 

“award rendered by the Tribunal (of first instance) can be appealed to the ‘Appellate/Appeal 

Tribunal’ within 90 days of their issuance. The proposed appeal system enlarges the 
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annulment grounds of ICSID Convention with the power to review errors of law and manifest 

errors in the appreciation of fact. Based on these grounds, the Appellate/Appeal Tribunal may 

uphold, Modify, or reverse the Tribunal’s award.”
619

 

       “If the Appellate/Appeal Tribunal rejects the appeal, the Tribunal award becomes final. 

If the appeal is upheld, the Appeal Tribunal can wholly or partially modify or reverse the 

legal findings and conclusions in the original award. However, the Appeal/Appellate Tribunal 

does not itself render a modified final award. Rather, the first instance Tribunal subsequently 

has to issue a revise award within 90 day of receiving the report of the Appeal Tribunal.”
620

 

        An interesting model for the review of awards is the BIT model of the Czech Republic 

of 28 November 2016 in article 8 (17) which states “in the event that both Contracting Parties 

become parties to an international agreement providing for a multilateral investment tribunal 

and/or a multilateral appellate mechanism applicable to disputes under this Agreement, the 

relevant parts of this Agreement shall cease to apply.”
621

 

        The author believes that in the new BIT between Thailand and the Czech Republic in 

regard to the review of awards, if Thailand becomes a member of ICSID, the rules 

established in the ICSID Convention, article 52 will be followed or Thailand may consent to 

review by an ‘Additional Facility’ of the ICSID. However, in terms of UNCITRAL, the way 

to review awards will depend on the law of the court of the arbitral seat. This situation is very 

risky and more complicated so to choose the term of UNCITRAL, the new BIT between 

Thailand and the Czech Republic must have ad hoc tribunals to review awards, following the 

way and structure of CETA and EVFTA. 

5.4.11. Enforcement of Awards 

       In the BIT between Thailand and the Czech Republic (1994) there is no detail about the 

enforcement of awards so in the new BIT Thailand and the Czech Republic, there must be a 

provision that includes information about the enforcement of awards. 
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      ICSID arbitration should be conducted based on section 6 of the Recognition and 

Enforcement of the Awards.
622

  

       The enforcement of non-ICSID awards, including Additional Facility awards, should be 

based on the New York Convention on the Recognition and Enforcement of Foreign Arbitral 

Awards (1958), which Thailand and the Czech Republic are parties, in particular, article 5.
623

  

                                                           
622

ICSID Convention 1965., Available at: 

 https://icsid.worldbank.org/en/Documents/icsiddocs/ICSID%20Convention%20English.pdf[Accessed 31 

January 2017] 

Section 6 Recognition and Enforcement of the Award 

Article 53 

(1) The award shall be binding on the parties and shall not be subject to any appeal or to any other remedy 

except those provided for in this Convention. Each party shall abide by and comply with the terms of the award 

except to the extent that enforcement shall have been stayed pursuant to the relevant provisions of this 

Convention. 

(2) For the purposes of this Section, "award" shall include any decision interpreting, revising or annulling such 

award pursuant to Articles 50, 51 or 52. 

Article 54 

(1) Each Contracting State shall recognize an award rendered pursuant to this Convention as binding and 

enforce the pecuniary obligations imposed by that award within its territories as if it were a final judgment of a 

court in that State. A Contracting State with a federal constitution may enforce such an award in or through its 

federal courts and may provide that such courts shall treat the award as if it were a final judgment of the courts 

of a constituent state. 

(2) A party seeking recognition or enforcement in the territories of a Contracting State shall furnish to a 

competent court or other authority which such State shall have designated for this purpose a copy of the award 

certified by the Secretary-General. Each Contracting State shall notify the Secretary-General of the designation 

of the competent court or other authority for this purpose and of any subsequent change in such designation. 

(3) Execution of the award shall be governed by the laws concerning the execution of judgments in force in the 

State in whose territories such execution is sought. 

Article 55 

Nothing in Article 54 shall be construed as derogating from the law in force in any Contracting State relating to 

immunity of that State or of any foreign State from execution. 
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5.5. Summary of this Chapter. 

         In the classical period, states only gave diplomatic protection to investments. However 

this method is not convenient and depends on the foreign policies of states and the will of 

states. To solve this situation, in the area of international investment law, dispute resolution 

was introduced, which can be in the form of negotiation, conciliation, mediation or 

arbitration. 

        In the BIT between Thailand and the Czech Republic (1994) there are ways to resolves 

disputes in article 10, which is a provision for the settlement of disputes between states, and 

in article 11, which is a provision for settlements between states and investors. In general, the 

ways of dispute resolution are grounded on negotiation, conciliation and arbitration. 

        In article 10 of this BIT, the author believes that there is no need to change it, but  article 

11 must be changed in terms of the structure and wording to modernize it because the text of 

article 11 is an obstacle to solving problems between states and investors as it is unfair to 

investors. Article 11 indeed will not apply because Thailand still is not party to the ICSID 

                                                                                                                                                                                     
623 DOLZER., R., SCHREUER., CH.,op.cit.,footnote.62, p.288. See also, the New York Convention on the 

Recognition and Enforcement of Foreign Arbitral Awards (1958).Article 5. 1. Recognition and enforcement of 

the award may be refused, at the request of the party against whom it is invoked, only if that party furnishes to 

the competent authority where the recognition and enforcement is sought, proof that: 

(a) The parties to the agreement referred to in article II were, under the law applicable to them, under some 

incapacity, or the said agreement is not valid under the law to which the parties have subjected it or, failing any 

indication thereon, under the law of the country where the award was made; or 

(b) The party against whom the award is invoked was not given proper notice of the appointment of the 

arbitrator or of the arbitration proceedings or was otherwise unable to present his case; or 

(c) The award deals with a difference not contemplated by or not falling within the terms of the submission to 

arbitration, or it contains decisions on matters beyond the scope of the submission to arbitration, provided that, 

if the decisions on matters submitted to arbitration can be separated from those not so submitted, that part of the 

award which contains decisions on matters submitted to arbitration may be recognized and enforced; or 

(d) The composition of the arbitral authority or the arbitral procedure was not in accordance with the agreement 

of the parties, or, failing such agreement, was not in accordance with the law of the country where the 

arbitration took place; or 

(e) The award has not yet become binding on the parties, or has been set aside or suspended by a competent 

authority of the country in which, or under the law of which, that award was made. 

2. Recognition and enforcement of an arbitral award may also be refused if the competent authority in the 

country where recognition and enforcement is sought finds that: 

(a) The subject matter of the difference is not capable of settlement by arbitration under the law of that country; 

or 

(b) The recognition or enforcement of the award would be contrary to the public policy of that country. 
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Convention and the policy of the Thai government confirm that Thailand still will not be 

ratified to join ICSID. This is an imbalanced situation. 

       Consequently, the author suggests that the new BIT between Thailand and the Czech 

Republic must have options for the settlement of disputes by arbitration, for example the 

ICSID, the UNCITRAL Rules or the other international arbitral institutions. The author does 

not support the method in which local remedies must first be exhausted because it wastes 

time and domestic law is risky and difficult to understanding for foreigners. The author thinks 

that dispute resolution must be based on international law. The author also suggests the 

method of the ‘Fork in the Road’. In addition, the new BIT between Thailand and the Czech 

Republic must include a method to solve problems regarding the abuse of the right to access 

arbitration and an exception of the MFN clause to be applied in the process or access to 

arbitration. 

       The applicable law in the new BIT between Thailand and the Czech republic must be 

based on public international law, and will have include provisions for counterclaims 

damages, compensation and  costs. 

       The review of awards in the new BIT must have provisions for the review of awards 

following the ICSID or tribunals as in CETA and EVFTA. In addition, the enforcement of 

awards shall follow the ICSID for the settlement of disputes or in the case of non-ICSID 

awards, including ‘Additional Facility’ awards, it should be based on the New York 

Convention on the Recognition and Enforcement of Foreign Arbitral Awards (1958). 
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Chapter 6 Conclusion  

         The commercial and investment relations between Thailand and the Czech Republic are 

longstanding. Currently, the Czech Republic imports a number of agricultural products and 

food from Thailand, and Thailand imports industrial technology from the Czech Republic. As 

a result, there are opportunities for Czech companies to invest in and establish business 

cooperation with Thai businesses with agreements to guarantee stable commercial investment 

relations between Thailand and the Czech Republic. Hence the Bilateral Investment Treaty 

(BIT) between both countries facilitates such development. 

        This dissertation is on the theme “The Protection of Investments under the Bilateral 

Investment Treaty between Thailand and the Czech Republic”, and is based on research 

employing various methods of analysis, applying both deductive and comparative methods. 

        The object of the research is the analysis of the protection of investments under the 

Agreement Between The Government of The Kingdom of Thailand and The Government of 

The Czech Republic For The Promotion and Protection of Investments (1994) ( BIT Between 

Thailand and the Czech Republic 1994). In regard to the hypothesis, it is assumed that the 

BIT between Thailand and the Czech Republic (1994) is out-of-date and imbalanced with an 

absence of sustainable development in investment relations between Thailand and the Czech 

Republic. This may lead to poor investment relations between Thailand and the Czech 

Republic because this BIT has vague meanings and the large gaps may cause problems in the 

interpretation of this BIT. Hence the purpose of the research is to make suggestions for a new 

BIT between Thailand and the Czech Republic by revising and clarifying the vague wording 

in the current BIT. 

        This BIT between Thailand and the Czech Republic (1994) is in the form of BITs from 

the early 1990s which was a neo-liberal period which has a structure that includes the 

purpose of the promotion and protection of investment in the preamble. This BIT has scope 

of application in the Admission and Establishment clauses in which both countries must 

allow investment in accordance with the law and the application for approval of investors. 

The BIT also has definitions about investments as every kind of asset, and investors as 

natural persons and juridical persons and also has a provision about territory for investment 

and the term of return, subrogation and compensation for loses. In regard to the clause on the 

protection of investment, in this BIT there is the clause of National Treatment, Most-
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Favoured-Nation Treatment (MFN Clause), Fair and Equitable Treatment (FET), the 

Umbrella Clause, the protection from expropriation and the settlement of disputes between 

state and state and the settlement of disputes between state and investors. 

        After analyzing the awards of arbitral tribunals and other comparable International 

Investment Agreements (IIAs), literature on international investment law will also be 

analyzed. The author suggests that if the protection of human rights, the environment, public 

health and social rights are included in the preamble of a new BIT between Thailand and the 

Czech Republic, when interpreting this new BIT because article 31 (3) (e), of the Vienna 

Convention on the law of treaties (VCLT) is related to the rules of international law 

applicable between parties, the relevant rules can be integrated with international good 

conduct as per the Universal Declaration of Human Rights (UDHR) of the United Nations in 

December 1948, the Norms on the Responsibilities of Transnational Corporations and Other 

Business Enterprises with regard to Human Rights, U.N. Doc. E/CN.4/Sub.2/2003/12/Rev.2 

(2003) (UN Norms), the Organization for Economic Co-operation and Development 

(OECD)’s guidelines for multinational enterprises (MNEs),  the International Labour 

Organization which has the ILO Declaration on Fundamental Principles and Rights at Work 

of 1998 (the 1998 Declaration) and the ILO Tripartite Declaration on Multinational 

Enterprises and Social Policy. 

         In the Scope of Application of the new BIT between Thailand and Czech Republic 

about admission and establishment, the author suggests that the idea of admission and 

establishment in the new BIT must be based on the sovereignty of the host state to control 

foreign investment by employing an admission clause, which acts as a filter to protect the 

host state and makes sure that no investment contravenes the laws and regulations of the host 

state. In addition, it must be able to encourage the creation of favorable conditions for 

investors. It also has to be ensured that admission and establishment processes are non-

discriminatory and do not have unreasonable restrictions for foreign investors to encourage 

investment. The author also suggests that, as in the case of Fraport v Philippines, investors 

shall have the benefit of the protection of investment if the investment is made in accordance 

with the law of admission. In regard to the application for approval of investors for the new 

BIT, the author suggests that it will be fair for both countries if a new BIT between Thailand 

and the Czech Republic includes the approval of investments prior to its entry into force by 

investors of either Contracting Party. However, to approve investment before the 

enforcement of a new BIT between Thailand and the Czech Republic, there must be measures 
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adopted or maintained by a party in the annex as a measurement to adopt investments made 

before the enforcement of the new BIT. In addition, the annex also acts as a measurement of 

the way of settlement in a dispute in the case of investment made before the enforcement of a 

new BIT too. 

       In the term ‘Investment’, in the main point, the author suggests in the new wording of the 

definition of investments in the new BIT between Thailand and the Czech Republic, every 

asset by direct investment and such investments does not include portfolio investments. 

       In the term ‘Investor’, in regard to the definition of investor who is a natural person in 

the new BIT between Thailand and the Czech Republic, there must be the following wording: 

a natural person as an investor and excludes those who possesses nationality of both the home 

state and the host state of this BIT and also excludes investors who have effective nationality 

of a third-party state.  

        The juridical persons must have their seat, together with real economic activities in the 

territory of the same contracting party in the new BIT. Also, the new BIT must have a ‘denial 

of benefits’ clause to indicate that a contracting party may deny the benefits of this BIT to an 

investor of the other contracting party and to its investments if the investor of a non-

contracting party owns or controls the first mentioned investor and that investor has no 

substantial business activity in the territory of the contracting party under whose law it is 

constituted or organized. The denial of benefits shall also be applied to cover investments 

made prior to entry into force of the new BIT. The definition of territory must cover and 

extend to the maritime areas and in addition also shall define the terms ‘home state’ and ‘host 

state’. 

        Transfer and return in the new BIT must be based on the liberal movement of capital  

and may be prevented by equitable, non-discriminatory and good faith measures which are 

related to bankruptcy, insolvency or the protection of rights of creditors and also may prevent 

threats to  security for example, measures to prevent terrorism, crime etc. 

       The new BIT shall have a particular duration in force but termination, however, must 

allow continued protection of investments made prior to the termination. 

        The amendment of the BIT between Thailand and the Czech Republic must have a new 

stand-alone structure for the protection of investment clauses because in the existing BIT 

between Thailand and the Czech Republic (1994), the protection of investment clauses are 
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mixed as in article 4  and are very complex to understand and apply. In addition, the wording 

of the protection of investment clauses and the analysis of the awards of arbitral tribunals and 

comparisons with other IIAs, the author believes that protection of investment clauses in the 

new BIT between Thailand and the Czech Republic must include clear wording and the 

weaknesses must be removed. For example, the MFN clause needs to be adjusted so that it 

will not be applied in the process of dispute settlement and the FET must definite the scope of 

FET and so on. The author also suggests that an umbrella clause will not be included in the 

new BIT between Thailand and the Czech Republic. Also plus the provision of full protection 

and security will be in the new BIT too. 

         In regard to expropriation and compensation, the BIT between Thailand and The Czech 

Republic (1994) is an old model from the 1990s. The author believes that the case law 

indicates the weak points of the existing BIT and that negotiation between Thailand and the 

Czech Republic for a new BIT will enhance investment relations. Both states must negotiate 

to clarify the meaning of expropriation for scope on the denial of justice in criminal, civil and 

administrative proceedings, breaches of due process, protection from arbitrariness and 

discrimination, protection from harassment and coercion, abuse of power or similar bad faith 

conduct, and legitimate expectation, the limitation of expectation and duties of investors, the 

exceptions and also clarify the meaning of compensation for expropriation under the new 

BIT. Enhancing clarity in regard to the meaning of expropriation will improve investment 

conditions between the two countries. Both states will know how to exercise sovereign power 

in the form of police power within the rule of law to control investment activities for public 

purposes, public health and also the protection of human rights, the environment and social 

rights. 

         In the settlement of disputes in the new BIT between Thailand and the Czech Republic, 

the settlement of disputes between states will not change in concept but in the settlement of 

disputes between state and investors, it must be changed in terms of the structure and wording 

to modernize it because the text of article 11 in old BIT in 1994 is an obstacle to solving 

problems between states and investors as it is unfair to investors. Article 11 indeed will not 

apply because Thailand is still not party to the ICSID Convention and the policy of the Thai 

government confirm that Thailand will still not be ratified to join the ICSID. This is an 

imbalanced situation. 
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        Consequently, the author suggests that the new BIT between Thailand and the Czech 

Republic must have options for the settlement of disputes by arbitration, for example the 

ICSID, the UNCITRAL Rules or the other international arbitral institutions. The author does 

not support the method in which local remedies must first be exhausted because it wastes 

time and domestic law is risky and difficult to understand for foreigners. The author thinks 

that dispute resolution must be based on international law. The author also suggests the 

method of the ‘Fork in the Road’. In addition, the new BIT between Thailand and the Czech 

Republic must include a method to solve problems regarding the abuse of the right to access 

arbitration and exceptions to the MFN clause to be applied in the process or access to 

arbitration. 

         In regard to the procedure in the new BIT between Thailand and the Czech Republic,the 

arbitral tribunal shall decide based on public international law, and will include provisions for 

counterclaims damages, compensation and  costs. 

         Following the suggestions, the author has determined the way to solve the problems of 

the BIT between Thailand and the Czech Republic (1994) and it is suggested that the 

governments of both countries should renegotiate and amend the wording to develop the 

proposed draft of a new BIT between Thailand and the Czech Republic as de lege ferenda. 

       The proposed draft of new model Bilateral Investment Treaty (BIT) between Thailand 

and the Czech Republic should be de lege ferenda from the result of the research in this 

dissertation. The author carefully selected the wording from modern IIAs and preserved some 

good wordings from the BIT between Thailand and the Czech Republic (1994), for example, 

the BIT model of the Czech Republic of 28 November 2016 etc. which is in accord with this 

research and the author applied in the forming of the proposed model BIT. Hence the 

proposed draft of new model Bilateral Investment Treaty (BIT) between Thailand and the 

Czech Republic as de lege ferenda is as follows in the annex 4 of the dissertation.  

        After conducting research on the Protection of Investment under the Bilateral 

Investment Treaty between Thailand and the Czech Republic, the author has found that the 

exact wordings of IIAs and the awards of arbitral tribunal influence the interpretation of the 

wording of IIAs. IIAs are treaties in terms of international law, but IIAs also have impacts on 

the domestic law of contracting states, in particular, domestic administrative law. 

        The domestic administrative law of Thailand for public procurement or public service is 

still strict in regard to administrative contracts and in the light of the result of the case of 
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Walter Bau AG. v Thailand, the author believes that the impact of IIAs on the state contracts 

of Thailand is a topic for further research.  
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Annexes 

Annex 1. Table of BITs between Thailand and the other countries 

 

Contracting Party Date of Signature Date of Entry 

into Force 

Note 

1. The Kingdom of Cambodia 29 March 1995  18 April 1997 -  

2. The Hong Kong Special 

Administrative Region of the 

People’s Republic of China 

19 November 2005 12 April 2006 - 

3. Canada 17 January 1997 24 September 

1998 

- 

4. The Republic of Croatia 18 February 2000 10 August 2005 - 

5. The Hashemite Kingdom of 

Jordan 

15 December 2005 25 November 

2007 

- 

6. People’s Republic of China 12 March 1985 14 December 

1985 

- 

7. The Czech Republic 12 February 1994 4 May 1995 - 

8. The Republic of Zimbabwe 18 February 2000 - - 

9. The Republic of Turkey 24 June 2005 21 July 2010 - 

10. The Taipei Economic and 

Trade Office in Thailand 

30 April 1996 30 April 1996 - 

11. The Republic of Tajikistan 9 August 2005 - - 

12. The Kingdom of the 

Netherlands 

6 June 1972 3 March 1973 - 

13. The Kingdom of Bahrain 21 May 2002 17 July 2002 - 

14. The Belgo-Luxemburg 

Economic Union 

12 June 2002 19 September 

2004 

- 

15. The People’s Republic of 

Bangladesh 

30 March 1988 - Before amendment 

      The People’s Republic of 

Bangladesh 

9 July 2002 12 January 2003 Amended version 

16. The Republic of Bulgaria 11 September 2003 12 August 2004 - 

17. The Republic of Peru 15 November 1991 15 November 

1991 

- 

18. The Republic of Poland 18 December 1992 10 August 1994 - 

19. The Union of Myanmar 14 March 2008  8 June 2012 - 

20. The Republic of Finland 18 March 1994 18 May 1996 - 

21. The Republic of the 

Philippines 

30 September 1995 6 September 1996 - 

22. The Federal Republic of 

Germany 

13 December 1961 10 December 

1966 

Before amendment 

      The Federal Republic of 

Germany 

24 June 2002 20 October 2004 Amended version 

23. Russian Federation 17 October 2002 - - 

http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/1.%28BIT%29%20Cambodia%20%282538%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/2.%28BIT%29%20Hongkong%20%282548%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/2.%28BIT%29%20Hongkong%20%282548%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/2.%28BIT%29%20Hongkong%20%282548%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/3.%28BIT%29%20Canada%20%282540%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/4.%28BIT%29%20Croatia%20%282543%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/5.%28BIT%29%20Jordan%20%282548%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/5.%28BIT%29%20Jordan%20%282548%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/6.%28BIT%29%20China%20%282528%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/7.%28BIT%29%20Chezch%20%282537%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/8.%28BIT%29%20Zimbabwe%20%282543%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/9.%28BIT%29%20Turkey%20%282548%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/10.%28BIT%29%20Taiwan%20%282539%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/10.%28BIT%29%20Taiwan%20%282539%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/11.%28BIT%29%20Tajikistan%20%282548%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/12.%28BIT%29%20Netherland%20%282516%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/12.%28BIT%29%20Netherland%20%282516%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/13.%28BIT%29%20Bahrain%20%282545%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/14.%28BIT%29%20Belgo-Luxemburg%20%282545%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/14.%28BIT%29%20Belgo-Luxemburg%20%282545%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/15.%28BIT%29%20Bangladesh%20%282531%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/15.%28BIT%29%20Bangladesh%20%282531%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/16.%28BIT%29%20Bangladesh%20%282545%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/16.%28BIT%29%20Bangladesh%20%282545%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/17.%28BIT%29%20Balgaria%20%282546%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/18.%28BIT%29%20Peru%20%282534%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/19.%28BIT%29%20Poland%20%282535%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/20.%28BIT%29_Myanmar.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/21.%28BIT%29%20Finland%20%282537%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/22.%28BIT%29%20Philipines%20%282538%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/22.%28BIT%29%20Philipines%20%282538%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/23.%28BIT%29%20Germany%20%282504%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/23.%28BIT%29%20Germany%20%282504%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/24.%28BIT%29%20Germany%20%282545%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/24.%28BIT%29%20Germany%20%282545%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/25.%28BIT%29%20Russian%20%282545%29.pdf
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24. Romania 30 April 1993 20 August 1994 - 

25. The Lao People’s Democratic 

Republic 

22 August 1990 7 December 1990 - 

26. The Socialist Republic of 

Vietnam 

30 October 1991 7 February 1992 - 

27. The Democratic Socialist 

Republic of Sri Lanka 

3 January 1996 14 May 1996 - 

28. The Republic of Slovenia 18 February 2000 20 October 2002 - 

29. The Swiss Confederation 17 May 1997 21 July 1999 - 

30. The Kingdom of Sweden 18 February 2000 23 November 

2002 

- 

31. The Republic of Korea 24 March 1989 29 September 

1989 

- 

32. The Democratic People’s 

Republic of Korea 

1 March 2002 24 May 2002 - 

33. The United Kingdom of 

Great Britain and Northern 

Ireland 

28 May 1978 11 August 1979 - 

34. The Republic of India 10 July 2000 13 July 2001 - 

35. The Republic of Indonesia 17 February 1998 5 November 1998 - 

36. The State of Israel 18 February 2000 28 August 2003 - 

37. The Arab Republic of Egypt 18 February 2000 27 February 2002 - 

38. The Argentine Republic 18 February 2000 7 March 2002 - 

39. The Republic of Hungary 18 October 1991 18 October 1991 - 

40. The United Arab Emirates 23 February 2015 
16 December 

2016 
-  

41. The United Republic of 

Tanzania 
30 July 2013 - - 

 

 

 

 

 

 

 

 

 

 

http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/26.%28BIT%29%20Romania%20%282536%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/27.%28BIT%29%20Lao%20%282533%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/27.%28BIT%29%20Lao%20%282533%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/28.%28BIT%29%20Vietnam%20%282534%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/28.%28BIT%29%20Vietnam%20%282534%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/29.%28BIT%29%20SriLanka%20%282539%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/29.%28BIT%29%20SriLanka%20%282539%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/30.%28BIT%29%20Slovenia%20%282543%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/31.%28BIT%29%20Swiss%20%282540%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/32.%28BIT%29%20SWEDEN%20%282543%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/33.%28BIT%29%20South%20Korea%20%282532%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/34.%28BIT%29%20DRPkorea%20%282545%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/34.%28BIT%29%20DRPkorea%20%282545%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/35.%28BIT%29%20United%20Kingdom%20%282521%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/35.%28BIT%29%20United%20Kingdom%20%282521%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/35.%28BIT%29%20United%20Kingdom%20%282521%29.pdf
http://www.mfa.go.th/business/contents/images/text_editor/files/BIT%20India%20Thailand%20%E0%B8%89%E0%B8%9A%E0%B8%B1%E0%B8%9A%E0%B9%80%E0%B8%81%E0%B9%88%E0%B8%B2.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/37.%28BIT%29%20Indonesia%20%282541%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/38.%28BIT%29%20Israel%20%282543%29.pdf
http://www.mfa.go.th/business/contents/images/text_editor/files/BIT%20%E0%B9%84%E0%B8%97%E0%B8%A2%20%E0%B8%AD%E0%B8%B5%E0%B8%A2%E0%B8%B4%E0%B8%9B%E0%B8%95%E0%B9%8C.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/40.%28BIT%29%20Argentina%20%282543%29.pdf
http://www.mfa.go.th/business/contents/filemanager/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C/42.%28BIT%29%20Hungary%20%282534%29.pdf
http://www.mfa.go.th/business/contents/images/text_editor/files/%E0%B8%84%E0%B8%A7%E0%B8%B2%E0%B8%A1%E0%B8%95%E0%B8%81%E0%B8%A5%E0%B8%87%20UAE.pdf
http://www.mfa.go.th/business/contents/images/text_editor/files/BIT%20Thailand%20Tanzania%20initialed.pdf
http://www.mfa.go.th/business/contents/images/text_editor/files/BIT%20Thailand%20Tanzania%20initialed.pdf
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Annex 2. BIT between Thailand and the Czech Republic (1994) 
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Annex 3. BIT model of the Czech Republic of 28 November 2016 

 

 

AGREEMENT BETWEEN 

THE CZECH REPUBLIC AND …………………… 

FOR THE PROMOTION AND RECIPROCAL PROTECTION 

OF INVESTMENTS 

 

 

The Czech Republic and the …………  (hereinafter referred to as the "Contracting Parties"), 

Desiring to develop economic co-operation to the mutual benefit of both States, 

Intending to create and maintain favourable conditions for investments of investors of one 

State in the territory of the other State, 

Desiring to encourage enterprises operating within their territory or subject to their 

jurisdiction to respect internationally recognized standards and principles of corporate 

social responsibility, notably the OECD Guidelines for multinational enterprises and to 

pursue best practices of responsible business conduct, 

Conscious that the promotion and reciprocal protection of investments in terms of the present 

Agreement stimulates the business initiatives in this field, economic prosperity and 

sustainable development of both States, 

Desiring to achieve these objectives in a manner consistent with the protection of health, 

safety, and the environment, and with promotion of consumer protection and labour 

standards, 

 

Have agreed as follows: 

 

Article l 

Definitions 

For the purposes of this Agreement: 

l. The term “investment” shall comprise every kind of asset owned or controlled, directly or 

indirectly,by an investor of one Contracting Party in the territory of the other Contracting 

Party made in accordance with the laws and regulations of the latter Contracting Party in 

connection with economic activities, that has the characteristics of an investment, including 

such characteristics as the commitment of capital or other resources, the expectation of gain 

or profit, the assumption of risk and a certain duration. 
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2. The term “investment” shall include in particular, though not exclusively: 

/a/ movable and immovable property as well as any other property rights, such as 

mortgages, liens or pledges; 

/b/ shares, stocks and debentures of companies or any other form of participation in a 

company; 

/c/ claims to money or to any performance under contract having a financial value 

associated with an investment; 

/d/ intellectual property rights, including copyrights, trade marks, patents, industrial 

designs, technical processes, know-how, trade secrets, trade names and goodwill 

associated with an investment; 

/e/ any right conferred by laws or under contract and any licenses and permits pursuant to 

laws, including the concessions to search for, extract, cultivate or exploit natural 

resources. 

Any alteration of the form in which assets are invested shall not affect their character as 

investment. 

For the avoidance of doubt it is confirmed that the legal extension, alteration or 

transformation of an investment is considered to be a new investment 

3. The term "investor" shall mean any natural or legal person who invests in the territory of 

the other Contracting Party. 

/a/ The term "natural person" shall mean any natural person having the nationality of 

either Contracting Party in accordance with its laws, provided that a natural person 

who has dual nationality of the Czech Republic and the ……………… shall be 

deemed to be exclusively a national of the Contracting Party of his or her dominant 

and effective nationality. 

/b/ The term "legal person" shall mean, with respect to either Contracting Party, any 

entity incorporated or constituted in accordance with, and recognized as legal person 

by its laws, having the permanent seatand conducting substantial business activities 

within the territory of that Contracting Parties. 

4. The term "returns" shall mean amounts yielded by an investment and in particular, though 

not exclusively, includes profits, interest related to loans, capital gains, shares, dividends, 

royalties or fees. 

5. The term "territory" shall mean: 

/a/ in respect of the Czech Republic, the territory of the Czech Republic over which it 

exercises sovereignty, sovereign rights and jurisdiction in accordance with 

international law;  

/b/ in respect of the ………………… the territory of the ……………. over which it 

exercises sovereignty, sovereign rights and jurisdiction in accordance with 

international law, including the territorial sea and any maritime of submarine area 

over which the …………… exercises sovereignty, sovereign rights and jurisdiction 
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for the purposes of exploration, exploitation and preservation of the sea-bed, subsoil 

and natural resources in accordance with international law. 

 

Article 2 

Promotion and Protection of Investments 

l. Each Contracting Party shall encourage and create favourable conditions for investors of 

the other Contracting Party to make investments in its territory and shall admit such 

investments in accordance with its laws and regulations. 

2. Investments of investors of either Contracting Party shall at all times be accorded fair and 

equitable treatment and shall enjoy full protection and security in the territory of the other 

Contracting Party. 

 

Article 3 

National and Most-Favoured-Nation Treatment 

l. Each Contracting Party shall in its territory accord to investments and returns of investors 

of the other Contracting Party treatment which is not less favourable than that which it 

accords, in like circumstances, to investments and returns of its own investors or to 

investments and returns of investors of any third State, whichever is more favourable. 

2. Each Contracting Party shall in its territory accord to investors of the other Contracting 

Party, as regards management, maintenance, use, enjoyment or disposal of their investments, 

treatment which is not less favourable than that which it accords, in like circumstances, to its 

own investors or to investors of any third State, whichever is more favourable. 

3. For greater certainty, the “treatment” referred to in paragraphs 1 and 2  does not include 

investor-to-state dispute settlement procedures provided for in other international investment 

treaties and other trade agreements. Substantive provisions in other international investment 

treaties and other trade agreements do not in themselves constitute “treatment”, and thus 

cannot give rise to a breach of this Article, absent measures adopted or maintained by a 

Contracting Party pursuant to those provisions. 

4. The obligation referred to in paragraphs 1 and 2 shall not apply to treatment accorded 

under any bilateral or multilateral international agreements in force or signed prior to the date 

of entry into force of this Agreement. 

5. The treatment granted under this Article shall not apply to advantages accorded by a 

Contracting Party pursuant to its obligations as a member of a customs, economic, or 

monetary union, a common market, a free trade area, or other form of regional economic 

integration. 

6. The provisions of this Agreement shall not be construed so as to oblige one Contracting 

Party to extend to the investors of the other Contracting Party or to the investments or returns 

of such investors, the benefit of any treatment, preference or privilege which may be 
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extended by the Contracting Party by virtue of any international agreement or arrangement 

relating wholly or mainly to taxation. 

 

Article 4 

Compensation for Losses 

1. When investments of investors of either Contracting Party suffer losses owing to war, 

armed conflict, a state of national emergency, revolt, insurrection, riot or other similar events 

in the territory of the other Contracting Party, such investors shall be accorded by the latter 

Contracting Party treatment, as regards restitution, indemnification, compensation or other 

settlement, not less favourable than that which the latter Contracting Party accords to its own 

investors or to investors of any third State. 

2. Without prejudice to paragraph 1, investors of one Contracting Party who in any of the 

events referred to in that paragraph suffer losses in the territory of the other Contracting Party 

resulting from: 

/a/  requisitioning of their property by the forces or authorities of the latter Contracting 

Party, or 

/b/ destruction of their property by the forces or authorities of the latter Contracting Party 

which was not caused in combat action or was not required by the necessity of the 

situation, 

shall be accorded restitution or just and adequate compensation for the losses sustained 

during the period of the requisitioning or as a result of the destruction of the property. 

Resulting payments shall be made in accordance with Article 6. 

 

Article 5  

Expropriation 

1. Investments of investors of either Contracting Party shall not be nationalized, 

expropriated or subjected to measures having effect equivalent to nationalization or 

expropriation (hereinafter referred to as “expropriation”) in the territory of the other 

Contracting Party except for a public purpose. The expropriation shall be carried out under 

due process of law, on a non-discriminatory basis and shall be accompanied by provisions for 

the payment of prompt, adequate and effective compensation. Such compensation shall 

amount to the fair market value of the investment expropriated immediately before the 

expropriation or before the impending expropriation became publiclyknown, whichever is 

earlier. The amount of compensation shall include interest at a normal commercial rate from 

the date of expropriationuntil the date of payment, shall be made in accordance with Article 6 

and be effectively realizable.    

2. The investor affected shall have a right to prompt review by a judicial or other 

independent authority of that Contracting Party in which territory the investment has been 
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made, of its case and of the valuation of its investment in accordance with the principles set 

out in this Article. 

3. Except in rare circumstances, non-discriminatory, proportionate measuresadopted in a 

good faith by a Contracting Party that are designed and applied to protect legitimate public 

welfare objectives, such as national security, financial stability, public health, safety, and the 

environment, do not constitute indirect expropriations. 

 

Article 6 

Transfers 

1. The Contracting Parties shall guarantee the transfer of payments related to investments 

and returns. The transfers shall be made in a freely convertible currency, without any 

restriction and undue delay. Such transfers shall include in particular, though not exclusively: 

/a/ capital and additional amounts to maintain or increase the investment; 

/b/ profits, interest, dividends and other current income; 

/c/ funds in repayment of loans; 

/d/ royalties or fees; 

/e/ proceeds of sale or liquidation of the investment; 

/f/ any payments resulting from compensation by virtue of Articles 4 or 5; 

/g/ the earnings of personnel engaged from abroad who are employed and allowed to 

work in connection with an investment in the territory of the other Contracting Party. 

2. For the purpose of this Agreement, exchange rate shall be the prevailing market rate for 

current transactions at the date of transfer, unless otherwise agreed. 

3. Transfers shall be considered to have been made "without any undue delay" in the sense of 

paragraph 1 of this Article when they have been made within the period normally necessary 

for the completion of the transfer, unless otherwise agreed between the investor and its 

financial institution.  

4. Nothing in this Agreement shall be construed to prevent a Contracting Party from adopting 

or maintaining, in exceptional circumstances, measures that restrict transfers if,due to 

payments and capital movement, the Contracting Party experiences serious balance of 

payments difficulties or athreat thereof. Such restrictions shall beequitable, neither arbitrary 

nor unjustifiably discriminatory, of limited duration, imposed in good faith, and not beyond 

what is necessary to remedy the balance of payments situation.  

5. Contracting Party may delay or prevent a transfer through the equitable, non-

discriminatory and good faith application of a measure ensuring investors' compliance with 

its legislation relating to 

/a/ the payment of taxes and dues; 
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/b/ bankruptcy or insolvency proceedings, including recovery and resolution measures, 

or protection of the rights of creditors; 

/c/ criminal or administrative offences; 

/d/ ensuring compliance with orders or judgments of the courts or tribunals  in its 

territory. 

Such measures and their application shall not be used as a means of avoiding the 

Contracting Party's commitments and obligations under this Agreement. 

- 

Article 7 

Subrogation 

1. If a Contracting Party or its designated agency makes a payment to its own investors under 

a guarantee it has accorded in respect of an investment in the territory of the other 

Contracting Party, the latter Contracting Party shall recognize: 

/a/  the assignment, whether under the law or pursuant to a legal transaction in that 

country, of any right or claim by the investor to the former Contracting Party or its 

designated agency, as well as, 

/b/ that the former Contracting Party or its designated agency is entitled by virtue of 

subrogation to exercise the rights and enforce the claims of that investor and shall 

assume the obligations related to the investment. 

2. The subrogated rights or claims shall not exceed the original rights or claims of the 

investor. 

 

Article 8 

Settlement of Investment Disputes between a Contracting 

Party and an Investor of the other Contracting Party 

1. Any dispute between an investor of one Contracting Party and the other Contracting Party 

concerning an alleged breach of an obligation of that latter Contracting Party under this 

Agreement shall be subject to negotiations between the parties to the dispute. 

2. If any such dispute between an investor of one Contracting Party and the other Contracting 

Party cannot be thus settled, after a period of six months from written notification of claim, 

investor shall be entitled to submit the case, at its choice, for settlement to: 

/a/   the competent court or administrative tribunal of the Contracting Party which 

is the party to the dispute; 

/b/  the International Centre for Settlement of Investment Disputes (ICSID) having regard 

to the applicable provisions of the Convention on the Settlement of Investment 

Disputes between States and Nationals of other States opened for signature at 
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Washington D.C. on 18 March 1965, in the event both Contracting Parties shall have 

become a party to this Convention; 

 or 

/c/  an arbitrator or international ad hoc arbitral tribunal established under the Arbitration 

Rules of the United Nations Commission on International Trade Law (UNCITRAL). 

The parties to the dispute may agree in writing to modify these Rules. 

 

The arbitral awards issued under letter /b/ or /c/ shall be final and binding on both parties to 

the dispute and shall be enforceable in accordance with the domestic legislation and 

applicable treaties. 

3. The written notice of claim referred to in paragraph 2 shall specify: 

/a/ the name and address of the disputing investor; 

/b/ the provisions of this Agreement alleged to have been breached and any other relevant 

provision; 

/c/ the legal and factual basis for the claim;  

/d/ the relief sought and the approximate amount of damages claimed; and 

/e/ the name and address of the beneficial owner of the investment. 

4. Once the investor submitted the case for settlement under paragraph 2 letters /b/ or /c/, 

such option of dispute resolution shall be final. 

5. The UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration shall 

apply to disputes submitted under this Article. 

6. No claim may be submitted to settlement under paragraph 2 if more than five years have 

elapsed from the date on which the investor first acquired, or should have first acquired, 

knowledge of the breach alleged under Article 2 through 7 and knowledge that the investor 

has incurred loss or damage. The submission of a dispute under paragraph 2 letter /a/ does not 

preclude an investor from initiating proceedings under paragraph 2 letter /b/ or /c/, provided 

that the proceedings under paragraph 2 letter /b/ or /c/ are initiated before the date a final 

determination is made by such court or tribunal, or no later than 6 months from such 

determination, and no longer than 7 years from the date on which the investor first acquired, 

or should have first acquired, knowledge of the breach alleged under Article 2 through 7 and 

knowledge that the investor has incurred loss or damage. 

7. If an investment is held: 

/a/ by an investor of one Contracting Party in the territory of the other Contracting Party 

through a person of a third State or of the other Contracting Party; or 

/b/ by an investor, who is a legal person of one Contracting Party, in the territory of the other 

Contracting Party and such an investor is directly or indirectly owned or controlled by a 

person of a third State or of the other Contracting Party, 
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the investor of a Contracting Party may not initiate or continue proceedings under this Article 

if the person of a third State or the person of the other Contracting Party submits or has 

submitted a claim with respect to the same measure or series of measures under any 

agreement between the other Contracting Party and the third State. The arbitral tribunal shall 

terminate the arbitral proceedings if the dispute settlement procedure initiated by the person 

of a third State or a person of the other Contracting Party is decided on the merits. 

8. No claim may be submitted to settlement under paragraph 2 letters /b/ or /c/ unless the 

written request for the settlement is accompanied by the investor’s written waiver of any right 

to initiate or continue before any administrative tribunal or court under the law of either 

Contracting Party, or other dispute settlement procedures, any proceeding with respect to any 

measure alleged to constitute a breach under this Agreement. 

9.Notwithstanding paragraph 4 and 8, the investor may initiate or continue an action that 

seeks interim injunctive relief and does not involve the payment of monetary damages before 

a competent court or administrative tribunal of the Contracting Party which is the party to the 

dispute, provided that the action is brought for the sole purpose of preserving the investor’s 

rights and interests during the pendency of the settlement.  

10. The dispute may not be submitted to settlement under paragraph 2 provided that the 

disputing parties have previously agreed to submit the dispute for resolution in accordance 

with any applicable dispute settlement procedure. 

11. Where two or more investors notify an intention to submit claims to arbitration which 

have a question of law or fact in common and arise out of the same events or circumstances, 

the disputing parties shall consult with a view to harmonising the procedures to apply, where 

all disputing parties agree to the consolidation of the claims, including with respect to the 

forum chosen to hear the dispute. 

12. Unless the disputing parties have agreed to another expedited procedure for making 

preliminary objections, the Contracting Party which is the party to the dispute may, no later 

than 30 days after the constitution of the arbitral tribunal, and in any event before the first 

session of the arbitral tribunal, file an objection that a claim is manifestly without legal merit. 

The Contracting Party which is the party to the dispute shall specify as precisely as possible 

the basis for the objection. The arbitral tribunal, after giving the disputing parties the 

opportunity to present their observations on the objection, shall, at its first session or 

promptly thereafter, notify the disputing parties of its decision on the objection. The decision 

of the arbitral tribunal shall be without prejudice to the right of the Contracting Party which is 

the party to the dispute to file an objection to the jurisdiction of the arbitral tribunal or to 

object, in the course of the proceedings, that a claim lacks legal merit. 

13. The arbitral tribunal may order security for costs at a proposal of the Contracting Party 

which is the party to the dispute. The arbitral tribunal shall especially consider ordering 

security for costs when there is a reason to believe: 

/a/ that the investor will be unable to pay, if ordered to do so, a reasonable part of 

attorney fees and other costs to the Contracting Party which is the party to the dispute; 

or 
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/b/  that the investor has divested assets to avoid the consequencesof the arbitral 

proceedings. 

Should the investor fail to pay the security for costs ordered by the arbitral tribunal, the 

arbitral tribunal shall terminate the arbitral proceedings. 

14. The arbitral tribunal shall decide on the basis of law, taking into account the sources of 

law in the following sequence: 

/a/ the provisions of this Agreement and other relevant agreements between the 

Contracting Parties, as interpreted in accordance with the Vienna Convention on the 

Law of Treaties; 

/b/ other rules of international law.  

For greater certainty, the domestic law of the Contracting Parties shall not be part of the 

applicable law. Where the arbitral tribunal is required to ascertain the meaning of a provision 

of the domestic law of one of the Contracting Parties as a matter of fact, it shall follow the 

prevailing interpretation of that provision made by the courts or authorities of that 

Contracting Party.  

For greater certainty, the meaning given to the relevant domestic law made by the arbitral 

tribunal shall not be binding upon the courts or the authorities of either Contracting Party. 

The arbitral tribunal shall not have jurisdiction to determine the legality of a measure, alleged 

to constitute a breach of this Agreement, under the domestic law of the Contracting Party 

which is the party to the dispute. 

15. Where the arbitral tribunal makes a final award against a disputing party, the arbitral 

tribunal may award, separately or in combination, only:  

/a/  monetary damages and any applicable interest;  

/b/  restitution of property, in which case the award shall provide that the disputing party 

may pay monetary damages and any applicable interest in lieu of restitution.  

The arbitral tribunal may not award punitive damages. 

16. Unless the disputing parties otherwise agree in writing, the arbitral tribunal shall make its 

orders on both arbitration and legal costs on the general principle that costs should reflect the 

disputing parties’ relative success and failure in the award or arbitration, except where it 

appears to the arbitral tribunal that in the particular circumstances this general approach is 

inappropriate. The arbitral tribunal may also award costs and attorney fees in accordance with 

this Agreement and the applicable arbitration rules. 

17. In the event that both Contracting Parties become parties to an international agreement 

providing for a multilateral investment tribunal and/or a multilateral appellate mechanism 

applicable to disputes under this Agreement, the relevant parts of this Agreement shall cease 

to apply. 
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Article 9 

Settlement of Disputes between the Contracting Parties 

1. Disputes between the Contracting Parties concerning the interpretation or application of 

this Agreement shall, if possible, be settled through consultations or negotiations. 

2. If the dispute cannot be thus settled within six months, it shall upon the request of either 

Contracting Party be submitted to an arbitral tribunal in accordance with the provisions of 

this Article. 

3. The arbitral tribunal shall be constituted for each individual case in the following way. 

Within two months of the receipt of the request for arbitration, each Contracting Party shall 

appoint one member of the Tribunal. These two members shall then select a national of a 

third State who on approval of the two Contracting Parties shall be appointed Chairman of 

the Tribunal (hereinafter referred to as the  ”Chairman”). The Chairman shall be appointed 

within three months from the date of appointment of the other two members. 

4. If within the periods specified in paragraph 3 the necessary appointments have not been 

made, a request may be made to the President of the International Court of Justice to make 

the necessary appointments. If the President happens to be a national of either Contracting 

Party, or if the President is otherwise prevented from discharging the said function, the 

Vice-President shall be invited to make the necessary appointments. If the Vice-President 

also happens to be a national of either Contracting Party or is prevented from discharging the 

said function, the member of the International Court of Justice next in seniority who is not a 

national of either Contracting Party shall be invited to make the necessary appointments. 

5. The arbitral tribunal shall reach its decision by a majority of votes. Such decision shall be 

binding. Each Contracting Party shall bear the cost of its own arbitrator and its representation 

in the arbitral proceedings; the cost of the Chairman and the remaining costs shall be borne in 

equal parts by both Contracting Parties. The arbitral tribunal shall determine its own 

procedure. 

 

Article 10 

Application of Other Rules and Special Commitments 

Where a matter is governed simultaneously both by this Agreement and by another 

international agreement to which both Contracting Parties are parties, nothing in this 

Agreement shall prevent either Contracting Party or any of its investors who own investments 

in the territory of the other Contracting Party from taking advantage of whichever rules are 

more favourable to its case. 

 

Article 11 

Denial of Benefits 

A Contracting Party may deny the benefits of this Agreement to an investor of the other 

Contracting Party and to investments of that investor if investors of a third State own or 
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control the investor and the denying Contracting Party adopts or maintains measures with 

respect to the third State that are related to maintenance of international peace and security 

and prohibit transactions with the investor or would be violated or circumvented if the 

benefits of this Agreement were accorded to the investor or to its investments.  

Article 12 

Investment and regulatory measures/objectives 

1. Nothing in this Agreement shall be construed to affect the right of the Contracting Parties 

to regulate within their territories through measures necessary to achieve legitimate policy 

objectives, such as the protection of public health, safety, environment or public morals, 

social or consumer protection or promotion and protection of cultural diversity.  

2. For greater certainty, the provisions of this Agreement shall not be interpreted as a 

commitment from a Contracting Party that it will not change the legal and regulatory 

framework, including in a manner that may negatively affect the operation of investments or 

the investor’s expectations of profits.  

 

Article 13 

Essential Security Interests 

1.  Nothing in this Agreement shall be construed to prevent any Contracting Party from 

taking any actions that it considers necessary for the protection of its essential security 

interests, 

/a/ relating to criminal or penal offences, 

/b/  relating to traffic in arms, ammunition and implements of war and transactions in 

other goods, materials, services and technology undertaken directly or indirectly for 

the purpose of supplying a military or other security establishment, 

/c/ taken in time of war or other emergency in international relations, 

/d/  relating to the implementation of national policies or international agreements 

respecting the non-proliferation of nuclear weapons or other nuclear explosive devices 

or 

/e/  in pursuance of its obligations under the United Nations Charter for the maintenance 

of international peace and security. 

2.  A Contracting Party’s essential security interests may include interests deriving from its 

membership in a customs, economic, or monetary union, a common market, a free trade 

area,or other form of regional economic integration. 
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Article 14 

Applicability of this Agreement 

1. This Agreement shall apply to to investments made by investors of one Contracting Party 

in the territory of the other Contracting Party in accordance with laws and regulations of the 

latter Contracting Party, whether made before or after the entry into force of this Agreement. 

However, the provisions of this Agreement shall not apply to claims arising out of events 

which occurred, or to claims which had been settled, prior to its entry into force. 

2. This Agreement shall apply without prejudice to the obligations of the Contracting Parties 

deriving from their membership or participation in any existing or future customs unions, 

economic union, monetary union, a common market, a free trade area, regional economic 

integration agreement or similar international agreement such as the European Union. 

3. Nothing in this Agreement shall prevent the Contracting Parties from adopting or 

maintaining reasonable measures for prudential reasons, including: 

 

/a/ the protection of investors, depositors, policy holders, policy claimants, as well as 

financial market participants, or persons to whom a fiduciary duty is owed by 

a financial institution; 

/b/ the maintenance of the safety, soundness, integrity or financial responsibility of 

financial institutions; 

/c/  ensuring the integrity and stability of the Contracting Party’s financial system 

 

Article 15 

Entry into Force, Duration and Termination 

1. Each of the Contracting Parties shall notify the other of the completion of the procedures 

required by its law for bringing this Agreement into force. This Agreement shall enter into 

force on the first day of the second month following the day on which the later notification 

was received. 

2. This Agreement shall remain in force for a period of ten years. Thereafter, it shall remain 

in force until the expiration of a twelve month period from the date either Contracting Party 

notifies the other in writing that it terminates this Agreement 

3. In respect of investments made prior to the termination of this Agreement, the provisions 

of this Agreement shall continue to be effective for a period of ten years from the date of 

termination. 

 

 

IN WITNESS WHEREOF, the undersigned duly authorized have signed this Agreement. 
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DONE at …………, this ……..day of ……, 201… in duplicate, each in the Czech, ……… 

and English languages, all texts being equally authentic. In case of any divergence of 

interpretation the English text shall prevail. 

 

 

For the Czech Republic                                              For the ……………….. 
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Annex 4. The proposed Draft of New Bilateral Investment Treaty (BIT) 

between Thailand and the Czech Republic 

AGREEMENT 

BETWEEN 

THE GOVERNMENT OF THE KINGDOM OF THAILAND 

AND 

THE GOVERNMENT OF THE CZECH REPUBLIC 

FOR THE PROMOTION AND RECIPOCAL PROTECTION OF INVESTMENT 

 

The Government of the Kingdom of Thailand and the Government of the Czech Republic 

(hereinafter referred to as the “Contracting Parties” 

 

“Intending to create and maintain favourable conditions for direct investments of investors of 

one State in the territory of the other State, 

 

Conscious that the program and reciprocal protection of investments in terms of the present 

Agreement stimulates the business initiatives in this field, economic prosperity, sustainable 

development of both States within to respect internationally recognized standards and 

principles of corporate social responsibility and the best practices of responsible business 

conduct, 

 

Desiring to achieve these objectives in a manner consistent with good faith for the protection 

of human rights, the environment, public health, safety and with the promotion of consumer 

protection and labour standards,”
624

 

                                                           
624

 BIT model of the Czech Republic 28 November 2016.,op.cit.,footnote.57. 
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Have agreed as follows: 

Article 1 

Definitions 

For the purposes of this Agreement: 

“1.The term “investment” shall comprise every kind of asset owned or controlled, directly by 

an investor of one Contracting Party in the territory of the other Contracting Party made in 

accordance with the laws and regulations of the latter Contracting Party in connection with 

economic activities, that has the characteristics of an investment, including such 

characteristics as the commitment of capital or other resources, the expectation of gain or 

profit, the assumption of risk and a certain duration. The term of investment under this 

agreement shall not comprise the portfolio investment.”
625

 

 

“2. The term “investment” shall include in particular, though not exclusively: 

 

(a) movable and immovable property as well as any other property rights, such as mortgages, 

liens or pledges; 

 

(b) shares, stocks and debentures of companies or any other form of participation in a 

company; 

 

(c) claims to money or to any performance under contract having a financial value associated 

with an investment; 

 

(d) intellectual property rights, invented in the territory of the other Contracting Party, 

including copyrights, trademarks, patents, industrial designs, technical processes, know-how, 

trade secrets, trade names and goodwill associated with an investment; 

 

(e) any right conferred by laws or under contract and any licenses and permits pursuant to 

laws, including the concessions to search for, extract, cultivate or exploit natural resources. 

                                                           
625

 Ibid. 
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Any alteration of the form in which assets are invested shall not affect their character as 

investment. 

 

For the avoidance of doubt it is confirmed that the legal extension, alteration or 

transformation of an investment is considered to be a new investment.”
626

 

 

“3. The term "investor" shall mean any natural or juridical person who invests in the territory 

of the other Contracting Party.”
627

 Investors shall have the duty to refrain from 

unconscionable conduct, which refers to good commercial practice without fraud, 

misrepresentation, undue influence or abuse of power or right and shall have duty to invest 

with adequate knowledge of risk of investment. 

 

“(a) The term "natural person" shall mean any natural person having the nationality of either 

Contracting Party in accordance with its laws, provided that a natural person who has dual 

nationality of Thailand and the Czech Republic shall be deemed to be exclusively a national 

of the Contracting Party of his or her dominant and effective nationality.”
628

 

 

“(b) juridical persons, including companies, corporations, business, associations and other 

organizations, which are constituted or otherwise duly organised under the law of that 

Contracting Party and have their seat, together with real economic activities, in the territory 

of that same Contracting Party.”
629

 

 

4. The term “home state” shall mean the state as declared by the investor that is accepted by 

the host state.
 630

 The home state and the investors shall respect the promotion of investment 

                                                           
626

 Ibid. 

627
 Ibid. 

628
 Ibid. 

629
BIT between Thailand and Myanmar 2008.,op.cit.,footnote.88. 

630
 MANN.,H.,VON MOLKE.,K.,PETERSON.,L.E.,COSBEY.,A.,op.cit.,footnote.72.p5. 
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of the host state under the rule of law in regard to sustainable development, specifically to 

protect human rights, the environment and labor rights of the host state and the home state. 

The investors have the rights to request information from the host state.
631

 

 

5. The term “host state” shall mean the state where the investment is located.
632

 The host 

state shall ensure fair administrative, legislative and judicial processes under the rule of law 

and the host state also has the right to request foreign investors to respect the protection of 

human rights, the environment and labor rights and the right to request investment 

information from foreign investors.
633

  

 

“6. The term "territory" shall mean the territory of the Contracting Parties, including the 

territorial sea as well as the maritime areas including the exclusive economic zone, its seabed 

and subsoil adjacent to the outer limit of the territorial sea over which the State concerned 

exercises, in accordance with national and international law, jurisdiction and sovereign 

rights.”634
 

 

“7. The term "returns" shall mean amounts yielded by an investment and in particular, though 

not exclusively, includes profits, interest related to loans, capital gains, shares, dividends, 

royalties or fees.”
635

 

 

 

 

 

 

                                                           
631

 Ibid,pp.42-43. 

632
 Ibid,p.6. 

633
 Ibid,pp.32-35. 

634
 BIT between Lebanon and Republic of Korea 2006.,op.cit.,footnote.174. 

635
 BIT model of the Czech Republic 28 November 2016.,op.cit.,footnote.57. 
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Article 2 

Scope of Application 

 

 “ 1. The benefit of this Agreement shall apply only in cases where the investment by investor 

of one Contracting Party in the territory of the other Contracting Party has been specifically 

approved in writing, if so required, by the competent authorities of the latter Contracting 

Party. Such Competent Authority of the Government of the Kingdom of Thailand shall be as 

ANNEX…. and Competent Authority of the Government of the Czech Republic shall be as 

ANNEX …. 

 

2. Investors of either Contracting Party shall be free to apply for such approval in respect of 

any investment whether made before or after the entry into force of this Agreement. 

However, this Agreement shall not apply to disputes which arise before its entry into 

force.”
636

 

 

“3. This Agreement shall apply without prejudice to the obligations of the Contracting Parties 

deriving from their membership or participation in any existing or future customs unions, 

economic union, monetary union, common market, free trade area, regional economic 

integration agreement or similar international agreement such as the European Union.”
637

 

 

Article 3 

Promotion and Protection of Investments 

 

 “ l. Each Contracting Party shall encourage and create favourable conditions for investors of 

the other Contracting Party to make investments in its territory and shall admit such 

investments in accordance with its laws and regulations. 

 

                                                           
636

 BIT between Thailand and Myanmar 2008.,op.cit.,footnote.88. 

637
 BIT model of the Czech Republic 28 November 2016.,op.cit.,footnote.57. 
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2. Investments of investors of either Contracting Party shall at all times be accorded fair and 

equitable treatment and shall enjoy full protection and security in the territory of the other 

Contracting Party.”
638

 

 

Article 4 

National Treatment 

 

“1. Each Contracting Party shall grant to investments of investors of the other Contracting 

Party treatment no less favourable than that which, in like circumstances, it grants to 

investments of its own investors with respect to the expansion, management, conduct, 

operation and sale or disposition of investments,”
639

with respect to the measures of domestic 

law which establish or approve an investment.
640

 

 

“2. Measures taken in accordance with government procurement policies specifically for the 

purchase of goods or services by any level of government shall not be considered a breach of 

this article.”
641

 

“3. Each Contracting Party may make or maintain measures that are inconsistent with the 

sectors or matters listed in ANNEX (on National Treatment) to this Agreement and shall 

not be considered a breach this article”
642

 

 

“4. The concept of “in like circumstances” requires an overall examination, on a case-by-case 

basis, of all the circumstances of an investment, including, inter alia:  

a) its effects on third persons and the local community;  

                                                           
638

 Ibid. 

639
 BIT between Thailand and Canada 1997. ,op.cit.,footnote.205. 

640
 MANN,H.,VON MOLKE,K.,PETERSON,L.E.,COSBEY,A. ,op.cit.,footnote.72.p12. 

641
 Ibid. 

642
 BIT between Thailand and Canada 1997. ,op.cit.,footnote.205. 
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b) its effects upon the local, regional or national environment, or the global commons; 

c) the sector the investor is in; d) the aim of the measure concerned; 

e) the regulatory process generally applied in relation to the measure concerned; and  

f) other factors directly related to the investment of investor in relation to the measure 

concerned.  

The examination shall not be limited to or biased toward any one factor.”
643

 

Article 5 

Most-Favoured-Nation (MFN) Treatment 

“1. Each Contracting Party shall in its territory accord investors or investments of the other 

Contracting Party, as regards management, conduct, operation and sale or disposition of their 

investments, treatment not less favourable than that which it accords to its own investors or 

investors of any third State, whichever is more favourable, and subject to its laws and 

regulations.”
644

 

“2. For greater certainty, the "treatment" referred to in paragraphs 1 does not include 

procedures for the resolution of investment disputes between investors and states provided for 

in other international investment treaties and other trade agreements. Substantive obligations 

in other international investment treaties and other trade agreements do not in themselves 

constitute "treatment", and thus cannot give rise to a breach of this Article, absent measures 

adopted or maintained by a Party pursuant to those obligations.”
645

 

 

 

 

                                                           
643

 MANN,H.,VON MOLKE,K.,PETERSON,L.E.,COSBEY,A. ,op.cit.,footnote.72.p.12. 

644
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Article 6 

Exceptions 

The provisions of National Treatment and Most-Favoured-Nation (MFN) Treatment shall not 

apply in: 

(a.) dangerous goods, public health, safety, national security, morality, public service or 

public procurement as an administrative contract; or 

(b.) “the formation or extension of a customs union or a free trade area or a common external 

tariff area or a monetary union or a regional association for economic cooperation; or 

(c.) the adoption of an agreement designed to lead to the formation or extension of such a 

union or area within a reasonable length of time; or 

(d.) any agreement with a third country or countries in the same geographical region designed 

to promote regional cooperation in economic, social, labour, industrial or monetary fields 

within the framework of specific projects; or 

(e.) any international agreement or arrangement, or any domestic legislation, relating wholly 

or mainly to taxation; or 

(f.) the grant to a particular investor in Thailand of the status of a “promoted person” under 

the law of Thailand on the promotion of investment. However, nothing prevents Czech 

investor to be granted the status of a “promoted person” if such an investor has fulfilled all 

necessary requirements stipulated by relevant Thai laws and regulations.”
646

 

Article 7 

Fair and Equitable Treatment 

“1. Each Contracting Party shall accord in its territory to covered investments of the other 

Party and to investors with respect to their covered investments fair and equitable treatment. 

 

 2. A Contracting Party breaches the obligation of fair and equitable treatment referenced in 

paragraph 1 if a measure or series of measures constitutes:  

                                                           
646

 BIT between Thailand and the Czech Republic 1994.,op.cit.,footnote. 44. 
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(a) denial of justice in criminal, civil or administrative proceedings;  

(b) fundamental breach of due process, including a fundamental breach of transparency, in 

judicial and administrative proceedings;  

(c) manifest arbitrariness;  

(d) targeted discrimination on manifestly wrongful grounds, such as gender, race or religious 

belief;  

(e) abusive treatment of investors, such as coercion, duress and harassment; or  

(f) a breach of any further elements of the fair and equitable treatment obligation adopted by 

the Parties in accordance with paragraph 3 of this Article.  

 

3. The Contracting Parties shall regularly, or upon request of a Contracting Party, review the 

content of the obligation to provide fair and equitable treatment. 

  

4. When applying the above fair and equitable treatment obligation, the Tribunal may take 

into account whether a Party made a specific representation to an investor to induce a covered 

investment, that created a legitimate expectation, and upon which the investor relied in 

deciding to make or maintain the covered investment, but that the Party subsequently 

frustrated.  

 

5. For greater certainty, a breach of another provision of this Agreement, or of a separate 

international agreement does not establish a breach of this Article. 

  

6. For greater certainty, the fact that a measure breaches domestic law does not, in and of 

itself, establish a breach of this Article. In order to ascertain whether the measure breaches 

this Article, the Tribunal must consider whether a Party has acted inconsistently with the 

obligations in paragraph 1”
647

 

 

 

 

                                                           
647
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Article 8 

Expropriation 

 

1. The investments of investors of either Contracting Party shall not be nationalized, 

expropriated or subjected to measures having effect equivalent to nationalization or 

expropriation (hereinafter referred to as “expropriation”) in the territory of the other 

Contracting Party except for a public purpose. The expropriation shall be carried out under 

due process of law, on a non-discriminatory basis and shall be accompanied by provisions for 

the payment of prompt, adequate and effective compensation. Such compensation shall 

amount to the fair market value of the investment expropriated immediately before the 

expropriation or before the impending expropriation became publicly known, whichever is 

earlier. The amount of compensation shall include interest at a normal commercial rate from 

the date of expropriation until the date of payment, shall be made in accordance with 

provision of transfers of This Agreement and be effectively realizable. 

 

2. The investor affected shall have a right to prompt review by a judicial or other independent 

authority of that Contracting Party in which territory the investment has been made, of its 

case and of the valuation of its investment in accordance with the principles set out in this 

Article. 

 

3. Except in rare circumstances, non-discriminatory, proportionate measures adopted in a 

good faith by a Contracting Party that are designed and applied to protect legitimate public 

welfare objectives, such as national security, financial stability, public health, safety, and the 

environment, do not constitute indirect expropriations.
648

 

 

4. For greater certainty, the revocation, limitation or creation of intellectual property rights, to 

the extent that these measures are consistent with the TRIPS Agreement and Doha 

Declaration on the TRIPS Agreement and Public Health do not constitute expropriation. 
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Article 9 

Compensation for Losses 

 

“1. When the investments of investors of either Contracting Party suffer losses owing to war, 

armed conflict, a state of national emergency, revolt, insurrection, riot or other similar events 

in the territory of the other Contracting Party, such investors shall be accorded by the latter 

Contracting Party treatment, as regards restitution, indemnification, compensation or other 

settlement, not less favourable than that which the latter Contracting Party accords to its own 

investors or to investors of any third State. 

  

2. Without prejudice to paragraph 1, investors of one Contracting Party who in any of the 

events referred to in that paragraph suffer losses in the territory of the other Contracting Party 

resulting from: 

(a) requisitioning of their property by the forces or authorities of the latter Contracting 

Party, or 

(b) destruction of their property by the forces or authorities of the latter Contracting Party 

which was not caused in combat action or was not required by the necessity of the situation, 

shall be accorded restitution or just and adequate compensation for the losses sustained 

during the period of the requisitioning or as a result of the destruction of the property. 

Resulting payments shall be made in accordance with the provision of transfers of This 

Agreement.”
649

 

 

Article 10 

Denial of Benefits 

 

 “A Contracting Party may deny the benefits of this Agreement to an investor of the other 

Contracting Party and to investments of that investor if investors of a third State own or 

control the investor and the denying Contracting Party adopts or maintains measures with 

respect to the third State that are related to the maintenance of international peace and 
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security and prohibit transactions with the investor or would be violated or circumvented if 

the benefits of this Agreement were accorded to the investor or to its investments.”
650

 

 

 

Article 11 

Transfers 

“1. The Contracting Parties shall guarantee the transfer of payments related to investments 

and returns. The transfers shall be made in a freely convertible currency, without any 

restriction and undue delay. Such transfers shall include in particular, though not exclusively: 

(a)  capital and additional amounts to maintain or increase the investment; 

(b)  profits, interest, dividends and other current income; 

(c)  funds in repayment of loans; 

(d)  royalties or fees; 

(e) proceeds of sale or liquidation of the investment; 

(f) any payments resulting from compensation by virtue of Compensation for loses or 

expropriation ; 

(g) the earnings of personnel engaged from abroad who are employed and allowed to work in 

connection with an investment in the territory of the other Contracting Party. 

 

2. For the purpose of this Agreement, exchange rate shall be the prevailing market rate for 

current transactions at the date of transfer, unless otherwise agreed. 

 

3. Transfers shall be considered to have been made "without any undue delay" in the sense of 

paragraph 1 of this Article when they have been made within the period normally necessary 

for the completion of the transfer, unless otherwise agreed between the investor and its 

financial institution. 

 

 4. Nothing in this Agreement shall be construed to prevent a Contracting Party from 

adopting or maintaining, in exceptional circumstances, measures that restrict transfers if, due 

to payments and capital movement, the Contracting Party experiences serious balance of 

payments difficulties or a threat thereof. Such restrictions shall be equitable, neither arbitrary 
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nor unjustifiably discriminatory, of limited duration, imposed in good faith, and not beyond 

what is necessary to remedy the balance of payments situation. 

 

   5. A Contracting Party may delay or prevent a transfer through the equitable, 

nondiscriminatory and good faith application of a measure ensuring investors' compliance 

with its legislation relating to 

(a)  the payment of taxes and dues; 

(b) bankruptcy or insolvency proceedings, including recovery and resolution measures, or 

protection of the rights of creditors; 

(c)  criminal or administrative offences; 

(d)  ensuring compliance with orders or judgments of the courts or tribunals in its territory. 

 

 Such measures and their application shall not be used as a means of avoiding the Contracting 

Party's commitments and obligations under this Agreement.”
651

 

 

Article 12 

Settlement of Disputes between the Contracting Parties 

“1. Disputes between the Contracting Parties concerning the interpretation or application of 

this Agreement shall, if possible, be settled through consultations or negotiations. 

2. If the dispute cannot be thus settled within six months, it shall upon the request of either 

Contracting Party be submitted to an arbitral tribunal in accordance with the provisions of 

this Article. 

 

3. The arbitral tribunal shall be constituted for each individual case in the following way. 

Within two months of the receipt of the request for arbitration, each Contracting Party shall 

appoint one member of the Tribunal. These two members shall then select a national of a 

third State who on approval of the two Contracting Parties shall be appointed Chairman of 

the Tribunal ( hereinafter referred to as the ”Chairman”). The Chairman shall be appointed 

within three months from the date of appointment of the other two members. 
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4. If within the periods specified in paragraph 3 the necessary appointments have not been 

made, a request may be made to the President of the International Court of Justice to make 

the necessary appointments. If the President happens to be a national of either Contracting 

Party, or if the President is otherwise prevented from discharging the said function, the Vice-

President shall be invited to make the necessary appointments. If the Vice-President also 

happens to be a national of either Contracting Party or is prevented from discharging the said 

function, the member of the International Court of Justice next in seniority who is not a 

national of either Contracting Party shall be invited to make the necessary appointments. 

 

5. The arbitral tribunal shall reach its decision by a majority of votes. Such decision shall be 

binding. Each Contracting Party shall bear the cost of its own arbitrator and its representation 

in the arbitral proceedings; the cost of the Chairman and the remaining costs shall be borne in 

equal parts by both Contracting Parties. The arbitral tribunal shall determine its own 

procedure.”
652

 

 

Article 13 

Settlement of Investment Disputes between a Contracting 

Party and an Investor of the other Contracting Party 

“ 1. Any dispute between an investor of one Contracting Party and the other Contracting 

Party concerning an alleged breach of an obligation of that latter Contracting Party under this 

Agreement shall be subject to negotiations between the parties to the dispute. 

 

2. If any such dispute between an investor of one Contracting Party and the other Contracting 

Party cannot be thus settled, after a period of six months from written notification of claim, 

the investor shall be entitled to submit the case, at its choice, for settlement to: 

 

(a) the competent court or administrative tribunal of the Contracting Party which is party to 

the dispute; 

(b) the International Centre for Settlement of Investment Disputes (ICSID) having regard to 

the applicable provisions of the Convention on the Settlement of Investment Disputes 
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between States and Nationals of other States opened for signature at Washington D.C. on 18 

March 1965, in the event both Contracting Parties shall have become a party to this 

Convention; 

(c) an arbitrator or international ad hoc arbitral tribunal established under the Arbitration 

Rules of the United Nations Commission on International Trade Law (UNCITRAL). The 

parties to the dispute may agree in writing to modify these Rules;”
653

 

or 

(d) “any other rules on agreement of the disputing parties.”
654

 

3. The investor must choose between the local remedy from (a) or an international arbitral 

tribunal in (b) (c) or (d) and that the choice, one it had been made, shall be final. 

 

4. “The investor submitted the case for settlement under paragraph 2 letters (b)(c) or (d), such 

option of dispute resolution shall be final.”
655

 

 

5. “The written notice of claim referred to in paragraph 2 shall specify: 

(a) the name and address of the disputing investor; 

(b) the provisions of this Agreement alleged to have been breached and any other relevant 

provision; 

(c) the legal and factual basis for the claim; 

(d) the relief sought and the approximate amount of damages claimed; and 

(e) the name and address of the beneficial owner of the investment.”
656

 

 

6. “The UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration shall 

apply to disputes submitted under this Article.”
657
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7. No claim may be submitted to settlement under paragraph 2 if more than five years have 

elapsed from the date on which the investor first acquired, or should have first acquired, 

knowledge of the breach alleged the protection of investments and knowledge that the 

investor has incurred loss or damage.
658

 

 

8. “If an investment is held: 

(a) by an investor of one Contracting Party in the territory of the other Contracting Party 

through a person of a third State or of the other Contracting Party; or 

(b) by an investor, who is a legal person of one Contracting Party, in the territory of the other 

Contracting Party and such an investor is directly or indirectly owned or controlled by a 

person of a third State or of the other Contracting Party, the investor of a Contracting Party 

may not initiate or continue proceedings under this Article if the person of a third State or the 

person of the other Contracting Party submits or has submitted a claim with respect to the 

same measure or series of measures under any agreement between the other Contracting 

Party and the third State. The arbitral tribunal shall terminate the arbitral proceedings if the 

dispute settlement procedure initiated by the person of a third State or a person of the other 

Contracting Party is decided on the merits.”
659

 

 

9. “The dispute may not be submitted to settlement under paragraph 2 provided that the 

disputing parties have previously agreed to submit the dispute for resolution in accordance 

with any applicable dispute settlement procedure.”
660

 

 

10. “Where two or more investors notify an intention to submit claims to arbitration which 

have a question of law or fact in common and arise out of the same events or circumstances, 

the disputing parties shall consult with a view to harmonising the procedures to apply, where 
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all disputing parties agree to the consolidation of the claims, including with respect to the 

forum chosen to hear the dispute.”
661

 

 

11. “Unless the disputing parties have agreed to another expedited procedure for making 

preliminary objections, the Contracting Party which is the party to the dispute may, no later 

than 30 days after the constitution of the arbitral tribunal, and in any event before the first 

session of the arbitral tribunal, file an objection that a claim is manifestly without legal merit. 

The Contracting Party which is the party to the dispute shall specify as precisely as possible 

the basis for the objection. The arbitral tribunal, after giving the disputing parties the 

opportunity to present their observations on the objection, shall, at its first session or 

promptly thereafter, notify the disputing parties of its decision on the objection. The decision 

of the arbitral tribunal shall be without prejudice to the right of the Contracting Party which is 

the party to the dispute to file an objection to the jurisdiction of the arbitral tribunal or to 

object, in the course of the proceedings, that a claim lacks legal merit.”
662

 

 

12. “The arbitral tribunal may order security for costs at a proposal of the Contracting Party 

which is the party to the dispute. The arbitral tribunal shall especially consider ordering 

security for costs when there is a reason to believe: 

(a) that the investor will be unable to pay, if ordered to do so, a reasonable part of attorney 

fees and other costs to the Contracting Party which is the party to the dispute; or 

(b) that the investor has divested assets to avoid the consequences of the arbitral proceedings. 

Should the investor fail to pay the security for costs ordered by the arbitral tribunal, the 

arbitral tribunal shall terminate the arbitral proceedings.”
663

 

 

13 “The arbitral tribunal shall decide on the basis of law, taking into account the sources of 

law in the following sequence: 

(a) the provisions of this Agreement and other relevant agreements between the Contracting 

Parties, as interpreted in accordance with the Vienna Convention on the Law of Treaties; 
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(b) other rules of international law.”
664

 

 

14. “Where the arbitral tribunal makes an award against a disputing party, the arbitral tribunal 

may award, separately or in combination, only: 

(a) monetary damages and any applicable interest; 

(b) restitution of property, in which case the award shall provide that the disputing party may 

pay monetary damages and any applicable interest in lieu of restitution. 

The arbitral tribunal may not award punitive damages.”
665

 

 

15. “Unless the disputing parties otherwise agree in writing, the arbitral tribunal shall make 

its orders on both arbitration and legal costs on the general principle that costs should reflect 

the disputing parties’ relative success and failure in the award or arbitration, except where it 

appears to the arbitral tribunal that in the particular circumstances this general approach is 

inappropriate. The arbitral tribunal may also award costs and attorney fees in accordance with 

this Agreement and the applicable arbitration rules.”
666

 

 

16. The host state shall counterclaim from the investors when the investors commit wrongful 

damage in the host state. 

                                  

Article 14 

Appellate mechanism of Settlement of Investment Disputes between a Contracting 

Party and an Investor of the other Contracting Party 

 

1. “In the event that both Contracting Parties become parties to an international agreement 

providing for a multilateral investment tribunal and/or a multilateral appellate mechanism 
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applicable to disputes under this Agreement, the relevant parts of this Agreement shall cease 

to apply.”
667

                                                  

 

2. An appellate tribunal is hereby established to review awards rendered in the event that both 

Contracting Parties become for settlement under article 13  paragraph 2 letters (c) or (d),  

 

3. A disputing party may appeal an award of first instance rendered pursuant to this paragraph 

to the Appellate Tribunal within 90 days after its issuance. Each contracting party shall 

appoint one member, and these two members shall agree upon the nationality of a third state 

as their chairman to be approved by the governments of the two contracting parties. Members 

of the tribunal for the appellate awards shall not be the same persons as in the first instance of 

arbitration of the case. The Chairman shall be appointed within three months from the date of 

appointment of the other two members. 

 

4. If within the periods specified in paragraph 3 the necessary appointments have not been 

made, a request may be made to the President of the International Court of Justice to make 

the necessary appointments. If the President happens to be a national of either Contracting 

Party, or if the President is otherwise prevented from discharging the said function, the Vice-

President shall be invited to make the necessary appointments. If the Vice-President also 

happens to be a national of either Contracting Party or is prevented from discharging the said 

function, the member of the International Court of Justice next in seniority who is not a 

national of either Contracting Party shall be invited to make the necessary appointments. 

 

4. The appellate tribunal shall reach its decision by a majority of votes. Such decision shall be 

binding. The appellate tribunal may uphold, modify or reverse the first instance tribunal's 

award based on:  

(a) errors in the application or interpretation of applicable law;  

(b) manifest errors in the appreciation of the facts. 

The appellate tribunal shall proceed with the appellation within 60 days and a final award by 

the appellate tribunal shall be considered as a final award.                                           
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Article 15 

Subrogation 

 “1. If a Contracting Party or its designated agency makes a payment to its own investors 

under 

a guarantee it has accorded in respect of an investment in the territory of the other 

Contracting Party, the latter Contracting Party shall recognize: 

(a) the assignment, whether under the law or pursuant to a legal transaction in that country, of 

any right or claim by the investor to the former Contracting Party or its designated agency, as 

well as, 

(b) that the former Contracting Party or its designated agency is entitled by virtue of 

subrogation to exercise the rights and enforce the claims of that investor and shall assume the 

obligations related to the investment. 

 

  2. The subrogated rights or claims shall not exceed the original rights or claims of the 

investor.”
668

 

Article 16 

Entry into Force, Duration and Termination 

“1. Each of the Contracting Parties shall notify the other of the completion of the procedures 

required by its law for bringing this Agreement into force. This Agreement shall enter into 

force on the first day of the second month following the day on which the later notification 

was received. 

 

2. This Agreement shall remain in force for a period of ten years. Thereafter, it shall remain 

in force until the expiration of a twelve month period from the date either Contracting Party 

notifies the other in writing that it terminates this Agreement 

 

3. In respect of investments made prior to the termination of this Agreement, the provisions 

of this Agreement shall continue to be effective for a period of ten years from the date of 

termination.”
669
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IN WITNESS WHEREOF, the undersigned duly authorized have signed this Agreement. 

 

DONE at …………, this ……..day of ……, 201… in duplicate, each in the Czech, Thai and 

English languages, all texts being equally authentic. In case of any divergence of 

interpretation the English text shall prevail. 

 

For The Government of the Kingdom of Thailand               For the Czech Republic 
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Appendices  

Summary 

         Thailand and the Czech Republic have conducted commercial and investment activities 

for a long time. Currently, the Czech Republic imports a number of agricultural products and 

food from Thailand, and Thailand imports industrial technology from the Czech Republic. As 

a result, there are opportunities for Czech companies to invest in and establish business 

cooperation with Thai businesses with agreements to guarantee stable commercial investment 

relations between Thailand and the Czech Republic. Hence the Bilateral Investment Treaty 

(BIT) between both countries facilitates such development. 

Chapter 1. 

        This dissertation is on the theme “The Protection of Investments under the Bilateral 

Investment Treaty between Thailand and the Czech Republic”, and is based on research 

employing various methods of analysis, applying both deductive and comparative methods. 

In this research, the preamble, the definitions and provisions, the standards of treatment in the 

protection of investments, the protection of investments from expropriation, and the 

settlement of disputes under the BIT between Thailand and the Czech Republic (1994) are 

analysed, and the purpose of the research is to make suggestions for a new BIT between 

Thailand and the Czech Republic by revising and clarifying the vague wording in the current 

BIT. 

Chapter 2. 

         This chapter aims to explain and analyze the definitions of related provisions in the BIT 

between Thailand and the Czech Republic (1994). After analysis, this chapter indicates that 

the BIT between Thailand and the Czech Republic (1994) including the definitions and 

related provisions have gaps that will cause problems in application and interpretation, so 

there is a need for a revised BIT between Thailand and the Czech Republic. The author 

suggests including the protection of human rights, the environment, public health, protection 

for consumers and social rights in the preamble of the admission clause for a new BIT. 
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Chapter 3. 

       With reference to the BIT between Thailand and the Czech Republic (1994), the author 

will explain and analyse the standards of treatment about the protection of investment. The 

author believes that protection of investment clauses in the new BIT between Thailand and 

the Czech Republic must include clear wording, and the weaknesses must be removed. For 

example, the Most-Favored Nation clause ( MFN clause) needs to be adjusted so that it will 

not be applied in the process of dispute settlement and the Fare and Equitable Treatment 

(FET) must define the scope of FET and so on. The author also suggests that an umbrella 

clause should not be included in the new BIT between Thailand and the Czech Republic. 

Chapter 4. 

         This chapter, the author will analyse protection against expropriation under the BIT 

between Thailand and the Czech Republic (1994). After studying the case law about 

expropriation and comparing it with other IIAs, the author believes that the case law indicates 

the weak points of the existing BIT and that the negotiations between Thailand and the Czech 

Republic for a new BIT will enhance investment relations. Both states must negotiate to 

clarify the meaning of expropriation, the exceptions and also clarify the meaning of 

compensation for expropriation under the new BIT. Enhancing clarity in regard to the 

meaning of expropriation will improve investment conditions between the two countries. 

Both states will know how to exercise sovereign power in the form of police power within the 

rule of law to control investment activities for public purposes, public health and also the 

protection of human rights, the environment and social rights. 

Chapter 5. 

          In this chapter the amendment of  the provisions for the settlement of disputes in the 

new BIT between Thailand and the Czech Republic will be analysed. The author suggests 

that the new BIT between Thailand and the Czech Republic must have options for the 

settlement of disputes by arbitration, for example the ICSID, the UNCITRAL Rules or other 

international arbitral institutions. The author thinks that dispute resolution must be based on 

international law. The author also suggests the method of the ‘Fork in the Road’. In addition, 

the new BIT between Thailand and the Czech Republic must include a method to solve 

problems regarding the abuse of the right to access arbitration, and the exception of the MFN 
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clause to be applied in the process. There is also a review of awards and the methods of 

enforcement. 

Chapter 6. 

        The conclusion, it is suggested that the governments of both countries should renegotiate 

and amend the wording to develop a new model BIT between Thailand and the Czech 

Republic as de lege ferenda.  

Shrnutí 

        Thajsko a Česká republika spolu obchodují dlouhodobě. Současně Česká republika 

dováží mnoho zemědělských  produktů a potravin z Thajska a Thajsko dováží průmyslové 

technologie z České republiky. Důsledkem tohoto počínání jsou příležitosti pro české 

společnosti investovat do zakládání obchodních společností s thajským obchodem a 

smlouvami, které garantují stabilní obchodní investorské vztahy mezi Thajskem a Českou 

republikou. Z tohoto důvodu dvoustranné dohody na ochranu a podporu investic (Bilateral 

Investment Treaty,BIT) mezi oběma zeměmi umožňují takovýto rozvoj. 

Kapitola 1 

        Tato disertační práce, jejímž tématem je “ Ochrana investic na základě dvoustranné 

ochrané investiční smlouvy mezi Thajskem a Českou republikou “ je založena na analýze 

výzkumu zaměstnaní provedená mnoha metodami zejména použitím deduktivních a 

komaparativních metod. 

        Na základě toho výzkumu preambule, definice a ustanovení, standardy smlouvy o 

ochraně investic, o ochraně investic před vyvlastněním a ustanovením o řešení sporů na 

základě BIT mezi Thajskem a Českou republikou (1994) jsou analyzovány a účel tohoto 

výzkumu je podání návrhu na vytvoření nového BIT mezi Thajskem a Českou republikou 

revidováním a vyjasnění vágních slov v současném BIT.  

Kapitola 2 

         Tato kapitola má za cíl vysvtělit a analyzovat definice ustanovení vztahující se k BIT 

mezi Thajskem a Českou republikou (1994). Po analýzách, tato kapitola ukazuje, že BIT 

uzavřená mezi Thajskem a Česku republikou obsahuje definice a ustanovení, které mají 

mezeru ve smlouvě, které budou způsobovat určité problemy v aplikaci a interpretaci těchto 
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norem a to tak, že to bude potřeba revidovat BIT mezi Thajskem a Českou republikou.Autor 

navrhuje zahrnout ochranu lidských práv, životního prostředí, veřejného zdraví, spotřebitelů a 

sociální práva do preambule a doložky o přijetí nového BIT. 

Kapitola 3 

       Autor vysvětlí a analyzuje standardy dohody o ochraně investic s doporočením k BIT 

uzavřené mezi Thajskem a Českou republikou (1994). Autor věří, že ustanovení o ochraně 

investic v novém BIT mezi Thajskem a Českou republikou musí obsahovat jasné pojmosloví 

a že nejasnosti musí být odstraněny. Například ustanovení o národním zacházení (National 

Treatment) a nejvyšší výhodě (Most-Favoured-Nation,MFN) potřebují být uzákoněny, tak že 

nebudou aplikovány v procesu řešení sporů a doložka řádné a spravedlivé zacházaní (Fair and 

Equitable Treatment,FET)  musí být určena v rozsahu FET a tak dále. Autor také navrhuje, že 

zastřešující klauzule by neměla být zahrnuta v novém BIT smlouvě uzavřené mezi Thajskem 

a Českou republikou. 

 Kapitola 4. 

        V této kapitole autor bude analyzovat ochranu před vyvlastněním na základě BIT 

uzavřené mezi Thajskem a Českou republikou (1994).  Po nastudování judikatury o 

vyvlastnění a po srovnání této úpravy s jinou dohodou ochrance investic (International 

Investment Agreement, IIAs),autor věří, že judikatura ukáže slabá místa existující  v těmto 

BIT  a že povedou k vyjednávání mezi Thajskem a Českou republikou a k vytvoření nových 

BIT. Oba státy musí jednat jasně v oblastech. vyvlastnění, výjimek a také v oblasti jasnosti 

významu kompenzace za vyvlastnění podle nového BIT. Zlepšení ohleduplnosti v oblasti 

vyvlastnění bude znamenat zlepšení investičních podmínek mezi těmito zeměmi. Obě země 

budou vědět, jak vykonávat suverenní moc formou policejní moci (police power) se zásadou 

právního státu za účelem kontroly investičních aktivit pro veřejné účely, veřejné zdraví a také 

k ochraně lidských práv, životního prostředí a sociálních práv.  

Kapitola 5. 

       V této kapitole budou analyzovány dodatky k ustanovením o řešení sporů podle nové 

BIT mezi Thajskem a Českou republikou. Autor navrhuje, že nový BIT mezi Thajskem a 

Českou republikou musí mít možnost pro ustanovení řešení sporů formou arbitráže, například 

pravidla ICSID nebo UNCITRAL nebo jiné  mezinárodní  arbitrážní  instituce.  Autor se 

domnívá, že řešení sporů musí být založeno na mezinárodním právu. Author také navrhuje 
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metodu “Fork in the Road” (Rozcestí). Navíc, nový BIT mezi Thajskem a Českou 

republikou  musí zahrnovat metodu, jak řešit problémy s ohledem na zneužití práva přístupu 

k arbitrážím, s ohledem na MFN ustanovení  aplikovaná v procesu. Je tu také zpětný pohled 

na metody vynucení.  

Kapitola 6. 

        Závěrem se doporučuje, aby vlády obou zemí znovu vyjednaly a pozměňily znění 

stávající BIT a  aby vytvořily nový model BIT mezi Thajskem a Českou republikou jako de 

lege ferenda. 

Abstract 

        The commercial and investment relations between Thailand and the Czech Republic are 

longstanding. Currently, the Czech Republic imports a number of agricultural products and 

food from Thailand, and Thailand imports industrial technology from the Czech Republic. As 

a result, there are opportunities for Czech companies to invest in and establish business 

cooperation with Thai businesses with agreements to guarantee stable commercial investment 

relations between Thailand and the Czech Republic. Because of this, the Bilateral Investment 

Treaty (BIT) between both countries facilitates further development. The dissertation deals 

with research about the Protection of Investments under the Bilateral Investment Treaty 

between Thailand and the Czech Republic. The first BIT between Thailand and the Czech 

Republic was the ‘Agreement between the Government of the Czech and Slovak Federal 

Republic and the Government of the Kingdom of Thailand for the Promotion and Protection 

of Investments (1991)’ which was replaced by the ‘Agreement between the Government of 

the Kingdom of Thailand and the Government of the Czech Republic for the Promotion and 

Protection of Investments (1994) (BIT between Thailand and the Czech Republic 1994), and 

this BIT is still in force and has not been modified or amended. The object of the research is 

to analyse the protection of investments under the Agreement between the Government of the 

Kingdom of Thailand and the Government of the Czech Republic for the Promotion and 

Protection of Investments (1994). This research analyses the preamble, the definitions and 

provisions, the standards of treatment in the protection of investments, the protection of 

investments from expropriation and the settlement of disputes under the BIT between 

Thailand and the Czech Republic (1994). The purpose of the research is to make suggestions 

for a new BIT between Thailand and the Czech Republic by revising and clarifying the vague 



306 
 

wording in the current BIT, which focuses on the definitions and related provisions in the 

BIT between Thailand and the Czech Republic, the standards of treatment of protection of 

investments under the BIT between Thailand and the Czech Republic, the protection of the 

properties of investors from expropriation under the BIT between Thailand and the Czech 

Republic and the settlement of disputes under the BIT between Thailand and the Czech 

Republic. 
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Protection of Investment, Bilateral Investment Treaty (BIT), Standards of treatment, 
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Anotace 

Obchodní a investiční vztahy mezi Thajskem a Českou republikou jsou dlouhodobé. V 

současné době Česká republika dováží řadu zemědělských produktů a potravin z Thajska a 

Thajsko dováží z České republiky průmyslové technologie. Výsledkem je, že české 

společnosti mají příležitost investovat a vytvářet obchodní spolupráci s thajskými podniky s 

dohodami, které zaručují stabilní obchodní vztahy mezi Thajskem a Českou republikou, 

protože dvoustranná dohoda na ochranu a podporu investic (BIT) mezi oběma zeměmi 

usnadňuje tento rozvoj. Dizertační práce se zabývá výzkumem ochrany investic v rámci 

dvoustranné investiční smlouvy mezi Thajskem a Českou republikou. Prvním BIT mezi 

Thajskem a Českou republikou byla "Dohoda mezi vládou České a Slovenské Federativní 

Republiky a vládou Thajského království o podpoře a ochraně investic (1991)" a tato 

smlouva byla nahrazena " Dohoda mezi vládou Thajského království a vládou České 

republiky o podpoře a ochraně investic (1994) (BIT mezi Thajskem a Českou republikou 

1994) a tento BIT je stále v platnosti a nebyl pozměněn. Předmětem výzkumu je analýza 

ochrany investic podle Dohody mezi vládou Thajského království a vládou České republiky o 

podpoře a ochraně investic (1994). Tento výzkum analyzuje preambuli, definice a ustanovení, 

standardy zacházení s ochranou investic, ochranu investic z vyvlastnění a řešení sporů v 

rámci BIT mezi Thajskem a Českou republikou (1994). Cílem výzkumu je navrhnout nový 

BIT mezi Thajskem a Českou republikou revidováním a objasněním nejasného formulace v 

současném BIT, který se zaměřuje na definice a související ustanovení v BIT mezi Thajskem 

a Českou republikou, Standardy zacházení s ochranou investic v rámci BIT mezi Thajskem a 

Českou republikou, ochrana majetku investorů před vyvlastněním v rámci BIT mezi 
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Thajskem a Českou republikou a řešení sporů v rámci BIT mezi Thajskem a Českou 

republikou. 
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