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GENERAL INTRODUCTION

The issue of climate change has been an increasingly prominent topic on the
global agenda for over twenty years and its gravity has by now been acknowledged by
the majority of the international community. This recognition stems from the vast array
of data showing that our planet is getting warmer, extreme weather events take place
more regularly than ever before and the scientists’ consensus about the severity of the
threat of global climate change is making the reality of it irrefutable.'

The hazardous consequences accompanying climate change have been described
in a number of publications. Some of the most frequently mentioned impacts include
natural phenomena such as sea ice melting, raising of the global sea level, changes of
ocean currents, areal droughts and a fall in biodiversity due to the loss of plant and
animal species that are unable to adapt to the change in climate. An aspect that used to
be marginalized is the societal impact of the climate change. Changes to our natural
habitat consequently influence the lives and lifestyles of humans and therefore causes
social tensions in global societies. Recently, this aspect of the issue has been intensively
discussed at the international fora dealing with climate change issues.’

The problem of the changing climate is therefore a new global matter of concern
and might be the biggest challenge our society has ever had to face. The diversity and
complex relationships of the associated aspects of it makes it extremely difficult to
tackle and the only way of handling it, is to try to reach a global consensus and joined
endeavor throughout a number of scientific fields and political levels. The solution on
an international law level is represented by several international treaties, which will be
introduced and compared in this paper, with a major focus on the latest one - the Paris

Agreement from December 2015. Its rapid acceptance causing it to come into force

" Nuccitelli, D., *97% global warming consensus paper surpasses half million downloads’. The
Guardian (2016). Available at: https://www.theguardian.com/environment/climate-consensus-
97-per-cent/2016/jun/23/97-global-warming-consensus-paper-surpasses-half-a-million-
downloads. Accessed 15 March 2017.

? Social impacts of the climate change are predominantly mass migration caused by weather
changes, aggravation of harvest which leads to the lack of food or famine, lack of water sources
or spread of infectious diseases to new areas due to the move of their transmitters.


https://www.theguardian.com/environment/climate-consensus-97-per-cent/2016/jun/23/97-global-warming-consensus-paper-surpasses-half-a-million-downloads
https://www.theguardian.com/environment/climate-consensus-97-per-cent/2016/jun/23/97-global-warming-consensus-paper-surpasses-half-a-million-downloads
https://www.theguardian.com/environment/climate-consensus-97-per-cent/2016/jun/23/97-global-warming-consensus-paper-surpasses-half-a-million-downloads

faster than most optimistic prognoses presumed, highlights the urge to address the
problem of the change of global climate.

The legal framework regarding the issue started to be an important topic
(especially within the United Nations) from the early 1990°s when the United Nations
Framework Convention on Climate Change (further also referred to as the UNFCCC or
the framework convention) was issued. The global acceptance of the problem as an
issue of enormous importance, however, took more than two decades. Within this
period, few legal tools concerning the issue were developed, such as the Kyoto
Protocol.

An important initial step concerning the information burden was undertaken at
the 1988 Conference on the Changing Atmosphere in Toronto, where the panel of
scientists supported the establishment of the Intergovernmental Panel on Climate
Change (referred to as the /PCC) under the United Nations Environmental Program to
support the climate science and provide international bodies with expert opinions and
reports. The IPCC is an important scientific institution providing, especially the United
Nations (referred to as the UN) offices, a scientific background for their decision
making. The research and knowledge gathered and provided by the IPCC is therefore
one of the major information sources of the thesis and the institution will be mentioned
multiple times throughout the paper.

For instance, the IPCC’s fourth report from 2007 suggests that when continuing
in the sense of a business as usual® principle, global temperatures would rise by
between 1.8 to 4 degrees Celsius over the twenty-first century in comparison with the
pre-industrial levels.* The same report lays out a scenario discussing the results of such
an increase (some were mentioned above) — including melting ice and snow cover, a
rise of global sea level and increased frequency of extreme weather events. Therefore

this level of warming, according to the IPCC, constitutes dangerous global warming.

3 . . . . . .

IPCC reports use the term ‘business as usual’, to describe the situation when industries,
companies and individuals use non-innovative, classical techniques and procedures and do not
decrease the overall production and consumption.

*IPCC, WG 1. ‘Climate Change 2007: The Physical Scientific Basis’, in Fourth Assessment
report: Climate Change 2007 (2007), Summary for Policymakers, p. 13.



International climate change legal framework therefore aims at reaching the goals
suggested by the [IPCC whilst acknowledging the warnings of its scientific panels.

Tackling climate change has, also thanks to the IPCC, become a great topic of a
global debate. From a legal perspective, laws on international and national levels are
already in force. However, it is necessary to question their effectivity and enforceability.

Primarily, since the paper will operate with certain terminology, it shall be
clarified that whilst finding the solution of the climate crisis, two approaches should be
considered. According to the IPCC reports, some changes in the global climate are still
able to be averted, on the other hand, some are not and the society has to learn how to
adjust to them. Therefore, from the legal perspective, two main approaches of how to
handle the issue could be distinguished - mitigation measures and adaptation measures.
The first one concerns steps which might lead to reversing climate change. The latter
accepts that the climate has already changed and tries to find solutions on how to adapt
to the new conditions. The processes of reversing the climate changes and adapting to
them are partially connected to the issue of developing new technologies. These can
help mitigate climate change by being more environmentally friendly than traditional
processes or can be useful while acclimatizing to changes that have already occurred.
Their research is of major importance and hence the whole second chapter of this thesis
is dedicated to the topic.

To conclude, this paper proceeds as follows: two chapters are going to be
presented. The main discourse of the first chapter is to analyse and criticize the legal
outcomes of recent international climate change debates, especially the Paris
Agreement, as the most recent complex climate treaty which will very likely direct the
future development of climate change law. It describes the general issues when it comes
to this relatively young branch of law and by analysing it, the objective is also to design
the way it could be improved. The second chapter is devoted to a specific issue
generated from the need to handle climate change - the process of the diffusion of

environmentally sound technologies (also referred to as environmentally friendly, green



or low-carbon technologies).” Technologies undoubtedly play an important role in both
mitigating global changes in climate and adapting to them. The issue of their transfer to
the entities which do not possess them is therefore of crucial importance. Hence, the
chapter will discuss the reasons behind the non-availability of environmentally friendly
technologies, the general processes of their transfer, the channels established in order to
facilitate it, obstacles related to it and will aim to design proposals for their
improvement.

It shall be mentioned here as well, that since the topic of the thesis is quite broad
and the title stands Selected topics from climate change law with a focus on the transfer
of technologies, the author devoted the paper to only a few specific subject areas from
the field whilst applying more focus to some of them. Therefore, not all the topics are
covered and it is not in the scope of the thesis to discuss such a high number of
questions that are connected to this topic.

As a source for some parts of this thesis, the author’s semester paper from the
year 2016 was used. The paper was enrolled in the Charles University Law School
Annual Law Paper Competition (SVOC), where it was awarded as the third best in its
category. The title of the paper was ‘Paris Agreement: Legal Analysis and
Consequences in Climate Change Law’ and its focus was predominantly the outcomes
of the Paris Agreement. Also, another major source of information for this part of the
thesis was the author's studies at the University of Oslo, primarily the course called
‘International Climate Change and Energy Law’ under Professor Christina Voigt. Voigt
was a representative of Norway during the 2015 Paris Agreement negotiations and was
therefore able to delineate processes of the 21st Conference of the Parties of the

UNFCCC which is a body that adopted this treaty.

L.e. technologies aiming at improving the environment or being more environmentally friendly
than traditional procedures and technologies, thanks to causing less emissions, not polluting
water and other resources etc., as an example solar power production technologies could serve.



1. GENESIS OF THE CLIMATE CHANGE LAW

1.1. Origins of the Climate Change Law

Cornerstones for the development of climate change law, which is a relative
newcomer within the field of international environmental law, could be seen in the 1938
and 1941 judgments in the Trail Smelter case,’ later the case of French nuclear tests in
the Pacific Ocean,’ 1970’s findings about the harmfulness of sulphur compounds
causing acid rains, or rising awareness of the depletion of the ozone layer which started
to be recognized in 1980’s (the Montreal Protocol concerning the issue shall be
mentioned here).

It shall be noted that the global climate is determined by the presence of
naturally occurred greenhouse gases, such as carbon dioxide (CO;), methane (CH,),
water vapor or nitrous oxide (N,O). Scientific evidence suggests that due to their
physical qualities, their increases intensify the so called greenhouse effect and global
climatic change.® In 1988 and 1989, the General Assembly of the UN concluded that the
climate change is a common concern of mankind and made the first effort to negotiate
an international framework legal instrument.

At the beginning of the 1990’s, the recognition that the state of the atmosphere
has worsened and the urge to deal with the issue on the international law level arose.
The United Nations Conference on Environment and Development (further also referred
to as the UNCED), also known as the Rio Earth Summit held in Rio de Janeiro in June
1992 issued a document called Agenda 21. Its objective was, among others, to improve
understanding of influences on the global atmosphere, to enhance international

cooperation while protecting the climatic environment as well as outlining the social

6 Judgments in the Trail Smelter Case, 16 April 1938, 11 March 1941, established the
international legal principle of prevention of transboundary air pollution.

7 One of the first environmental issue addressed by the UN in the 1950s, resulted in 1963 Treaty
on Banning Nuclear Weapon Tests in the Atmosphere, in Outer Space and Under Water.

®IPCC, WG 1. ‘Climate Change 2007: The Physical Scientific Basis’, in Fourth Assessment
report: Climate Change 2007 (2007). Available at: http://www.ipcc.ch/pdf/assessment-
report/ar4/wgl/ar4-wgl-spm.pdf.


http://www.ipcc.ch/pdf/assessment-report/ar4/wg1/ar4-wg1-spm.pdf
http://www.ipcc.ch/pdf/assessment-report/ar4/wg1/ar4-wg1-spm.pdf

consequences of the atmospheric deterioration.” With regards to climate change, the
Agenda 21 in its paragraph 9.9 comments:

‘...the need to control atmospheric emissions of greenhouse and other gases and
substances will increasingly need to be based on efficiency in energy production,
transmission,  distribution and consumption, and on growing reliance in
environmentally sound energy systems, particularly new and remewable sources of
energy.’

The necessity of a future complex solution of the possible climate change and
sustainable development approach was therefore recognized in this 1992 UNCED
document, together with the suggestions of the green technology development.

Considering only the development of the climate change law, some topics, such
as the above mentioned ozone protection, are not going to be discussed in the thesis.
The paper will be devoted to analyse and explain three legally binding strictly climate
change instruments - the UNFCCC, the Kyoto Protocol and the Paris Agreement.

1.2. Framework Convention on Climate Change

1.2.1. The Rio Summit

In 1990, the General Assembly of the United Nations started an
intergovernmental negotiation process with the aim to create a global framework
climate treaty. That resulted in five sessions - the last one of them took place in 1992
when the United Nations Framework Convention on Climate Change (UNFCCC) was
signed by 155 states. The convention entered into force in 1994 and now enjoys almost
universal participation of 196 states (and the EU) around the world. It sets the most
important general rules of the international climate change law which was later
developed in a more complex legal area. The importance of the framework convention
is significant - since it is a framework convention, it is going to be described here in this
way, i.e. how it sets main principles, an objective and general commitments for future

decision making in the field.

? See para. 9.7 of the Agenda 21.



Few controversies were discussed during the climate change talks in 1992 and
these have universal crossover to even recent climate debates. Firstly, the problem of
what exactly should be done to prevent climate change had been brought up. Ideas such
as lowering greenhouse emissions by setting limits that countries cannot overstep,
increasing the sinks 10 that absorb CO; or the complete ban of emissions were
presented.'' Secondly, one of the political issues since the beginning was addressing
those who shall take action primarily. The answers were ranging from those who have
the capacity to actually implement the requisite measures and provide financing, to
those who caused climate change by emitting huge amounts of greenhouse gases in the
past during the industrial revolution, to those who are and will be emerging and are
expected to be emitters or all the global community in general. It also started to be
understood that the issue of climate change is not strictly an environmental but

predominantly a social issue.

1.2.2. Main Provisions and Targets

The UNFCCC’s main provisions include: rules on stabilizing greenhouse gas
concentration at a safe level (with a persuasion of limiting emissions by developed
countries according to soft targets), financial mechanism and especially engagement of
developed countries to provide funding of costs related to the necessary arrangements,
number of important principles (some were gradually overtook by the general
international law) as well as for instance dispute settlement mechanisms.'> The
preamble anchors in its very first paragraph the central premise behind the creation of
the treaty: ‘Acknowledging that change in the Earth's climate and its adverse effects are

a common concern of humankind,” - the need for creating an international framework

10 The term sinks refers to either natural carbon absorbers, such as plants and trees, or man-
made devices, i.e. carbon capture and storage devices which are able to capture CO, from
devices, buildings or air and subsequently transport and stock it or other further process carbon.

H Voigt, C. The International climate change regime - UNFCCC (lecture). February, 4, 2016.
University of Oslo.

12 Sands, P. et al., 2012. Principles of International Environmental Law 3rd ed. Cambridge:
Cambridge University Press, p. 276.



convention was acknowledged for various reasons, such as the fact that climate change
does not respect boundaries and a collective response is therefore needed.

An important decision making body under the UNFCCC was established by the
Article 7 and is also mentioned in the opening Article 2 which together with that also
states the objective of the treaty, as probably the most important leading idea of the
climate change regime. Decisions are to be made by the Conference of the Parties (so
called and further referred to as COP) and they should aim at stabilizing greenhouse gas
concentrations ‘at a level that would prevent dangerous anthropogenic interference
with the climate system’. The objective was set in a way so that it will be useable for all
the future decisions made under the UNFCCC and had to be general yet dynamic
enough. The wording of it is very important. The phrase stabilizing concentrations can
be understood in a way that some greenhouse gases which will influence our global
atmosphere already occur in the air and therefore to balance emissions and removals
(sinks) has to be achieved (this premise will further be interpreted in the Paris
Agreement by using the words net zero emissions). The term anthropogenic targets the
climate change caused by the acts of humans, since some natural causes of increasing
concentration of the greenhouse gases exist as well. Dangerous implies that certain
climate change can occur, however, it has to be kept on a level which is not harmful.'* It
shall be borne in mind though that according to the second part of the Article 2, the
objective shall be achieved while taking into account development, ensuring food
production and within a time frame allowing ecosystems to adapt to already occurred
climate change.

Decisions adopted under the guidance of the ultimate objective have certain
rules of procedure' and have to be adopted only by a consensus'®. The UNFCCC

therefore established a rule that it is the parties’ consensus which is the only way on

13 Voigt, C. The International climate change regime - UNFCCC (lecture). February, 4, 2016.
University of Oslo.

1 According to the COP’s Decision 1/CP.16 - Cancin Agreement, average increase of 2°C
constitutes this dangerousness.

"> These were not formally adopted but are being applied every COP, Article 18 of the
UNFCCC contains rules on number of votes.

16 See Article 7.2 (k) of the UNFCCC. The convention, however, does not say that the parties
have to agree unitedly.



how to create international climate change law. The decisions are generally not legally

binding, however, COP can decide to adopt a strictly binding treaty as well.

1.2.3. Principles as a Basis for the Climate Change Law Regime

The main principles are stated in Article 3. The UNFCCC is a framework
convention - therefore to set up principles and interpretative guidance of the future legal
instruments in the field is what the convention is focusing on. The main principles
encompass firstly the precautionary principle — i.e. any measures preventing the climate
change shall be adopted even without clear scientific certainties about the potential
harm. However, the measures undertaken have to be cost-effective (i.e. principle of
cost—eﬁ”ectiveness)”. In the fourth paragraph of Article 3 the sustainable development
principle 1s anchored, which generally prescribes to balance economic, environmental
and social concerns. One of the most controversial tenets of the UNFCCC is the
principle of common but differentiated responsibilities and respective capabilities. The
framework convention is taking into account the diversity of the way individual states
contributed to the changes as well as their current economic and general capacity of
them to take action and prescribed that the developed countries should take the lead
while combating climate change. This division of states is an important aspect of the
UNFCCC and also a feature that the Paris Agreement partially abandoned.

Article 4 (which also sets some of the commitments) and the convention’s
annexes therefore further expand the grouping of the states. The Annex-I of the
UNFCCC lists the developed countries which were given obligations, while the Annex-
IT specifies virtually the most developed states. These have some additional obligations
and more specific requirements (in comparison to countries listed only in the first
annex). The Annex-II countries shall moreover provide financial resources, transfer
technology and assist developing ones (i.e. non-annexed countries) in meeting
adaptations costs. This way the convention designed a just international legal system by,

in fact, misbalancing the positions of its parties which is not a commonly and widely

7 The principle prescribes to reduce where it is being economic and is a guiding principle for
establishment of the so called carbon markets.



accepted approach in international law.'® The developing countries had de facto only the
broadest obligations stipulated in Article 4.1.

After the acceptance of the UNFCCC, it became obvious that having only the
framework convention in force is not enough to effectively combat an issue as far
reaching as climate change. The convention needed to be more specified by its future
protocols and this was also imbedded in the text of the treaty.'® In 1995, it was the
Berlin Mandate which ensured the negotiations on a more detailed protocol with legally
binding obligations,*® which later became known as the Kyoto Protocol. A major
change in understanding some of the provisions of the framework convention came with

the Paris Agreement in 2015.

1.3. Kyoto Protocol

1.3.1. Relationship to the UNFCCC

As concluded in the previous chapter, during the negotiations of the UNFCCC,
no legally binding targets were agreed among the committed signatories. At the first
session of the Conference of the Parties of the framework convention, which has been
established as the highest decision-making authority under the framework convention,
the Berlin Mandate was launched in order to further develop commitments of the parties
and create legally binding emission targets.

The first and only protocol under the UNFCCC was initially adopted in
December 1997 in Kyoto, Japan and entered into force in February 2005. The Kyoto
Protocol has not entered into force right away since the requirements under its Article
25 had not been fulfilled for a few years after the process of signing (i.e. ratification by
not less than 55 parties that are releasing 55 per cent of the global emissions). The

reason for such a long acceptance of the protocol was the fact that the biggest emitter at

18 Voigt, C. The International climate change regime - UNFCCC (lecture). February, 4, 2016.
University of Oslo.

19 See Article 17 of the UNFCCC.
20 15t COP of the UNFCCC. The Berlin Mandate. Decision 1/CP.1 (1995).

10



that time, the United States, have signed the agreement, yet not ratified it.?! The
threshold was therefore not reached for a longer period of time. Eventually the USA
pulled out of the protocol and did not ratify it, however, the Russian federation entered
and the Kyoto Protocol came into force.

The problem of withdrawals from the protocol became an issue in general.
According to the Kyoto Protocol: ‘At any time after three years from the date on which
this Protocol has entered into force for a Party, that Party may withdraw from this
Protocol by giving written notification to the Depositary.” > Canada, for example,
eventually followed the United States and withdrew, therefore the Kyoto Protocol’s
current relevance, without some of the world leading countries on board, has often been
questioned. Hence, the agreement has up to this date been accepted by 192 states.

While the UNFCCC is a treaty which is being defined according to the Vienna
Convention on the Law of Treaties,” the document from Kyoto is a protocol which
specifies and amends a treaty. In other words, the UNFCCC was created so that its
parties agreed on the goal of stabilizing the greenhouse gas concentration while the
Kyoto Protocol amends the original treaty and sets legally binding quantified targets for

the countries to reach while stabilizing the emissions concentration.

1.3.2. Binding Commitments

One of the protocol's major features therefore is that it sets mandatory targets on
greenhouse gas emissions but only for the UNFCCC’s Annex-I countries (i.e. developed
ones, as described in the previous chapter) and these have accepted it. The rule was
established by Article 3: The targets range from -8 to +10 per cent** of the countries'

1990 emissions levels ‘with a view to reducing their overall emissions of such gases by

2! The official reasoning for this was that other major emitters such as China and India are not
about to comply with the treaty, and that the protocol would probably cause serious harm to the
economy of the USA.

*2 See Article 27.1 of the the Kyoto Protocol.
23 See Article 2.1 of the Vienna Convention on the Law of Treaties.

24 . . . . ..
Some countries were, in fact, allowed to increase their emissions.

11
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at least 5 per cent below existing 1990 levels in the commitment period 2008 to 2012.%
Diverse targets have been set for different countries. For instance 8 per cent reduction in
the European Union (The EU has made its own internal agreement to meet its target by
distributing different rates to its member states), 7 per cent in the United States
(however the USA never became bounded by the rule), while some countries, such as
Norway or Australia were allowed to increase the emissions.?® These commitments
were agreed to be valid for the so called First Commitment Period which ran from 2008
to 2012. The next Commitment Period was established in Doha, Qatar in 2012
according to the Decision 1/CMP.8. The Doha Amendment sets targets for the period of
2013 to 2020. The second period should have been designed to increase parties’
commitments. However, only some did so, while others (such as Canada) withdrew
during the negotiations. Some countries announced not having any reduction obligations
while still following other measures of the protocol (in the case of New Zealand or
Russia). The Doha Amendment never entered into force though because of the lack of
acceptance of certain majority of parties. Thus, it is not legally binding.

Articles 2 to 9 of the Kyoto Protocol list actions which the developed countries
can undertake to reduce the emissions, while also describing mechanisms to ensure the
actions are duly taken. However, it is up to the countries to design the legal measures to
ensure the coherence with the protocol themselves. The agreement offers flexibility in a
way that countries can decide how to meet their targets. They are free to choose to
partially compensate for their emissions by increasing sinks for instance or are also

allowed to pay for foreign projects that result in emission cuts.

1.3.3. Mechanisms of the Protocol and Differentiated Responsibilities of Countries

The flexibility mechanisms established by Article 17 of the protocol are one of
the most innovative facets of the agreement. They allows countries with quantified

targets (i.e. only the developed ones) to buy credits in a form of assigned amount units

%> In order to set up a quantified target, all greenhouse gases are converted into carbon dioxide
equivalent amount (CDE).

%% See Annex B of the Kyoto Protocol.
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(AAUs)*" - that gives countries an option to choose whether to undertake gas reductions
domestically or to basically buy allowances (to emit emissions) from other countries
which also have pre-determined obligations.”® This reflects the idea that it does not
matter where the emission cuts are conducted, since climate change is a transboundary
problem. Thereby the so called emissions trading system was established. Still,
according to the provisions, any such trading of allowances must be only supplemental
to actions conducted domestically.*’

Another flexibility measure is the so called Clean Development Mechanism
(CDM) which is anchored in Article 12 and represents the possibility for the developed
countries to invest in developing states’ projects enhancing the reduction of greenhouse
gases. The reduction caused by the investment is quantified and creditable within the
obligatory reduction target of the developed country. The Article 12 leaves upon the
upcoming meetings of the parties to set out guidance rules for the CDM. It was then the
Marrakesh Accords (i.e. set of agreements of the 7th COP) that further developed the
system of the CDM.

A similar way of coaction is being endorsed by the Article 6: The mechanism of
Joint Implementation works similarly to CDM but the projects of developed countries
are to be conducted in another developed state. This flexibility had not been used as
frequently as the CDM though.*”

The Kyoto Protocol also includes the compliance mechanism which is primarily
non-punitive and focused on creating cooperation and helping the country to figure out
an effective solution in order to be in compliance with the obligations.’' Therefore when
overstepping the emission targets or not adhering with the rules in another way, the

protocol’s enforcement branch can ask the party to create a compliance action plan,*

" One AAU is an equivalent to one ton of CO2 equivalent.

28 Sands, P. et al., 2012. Principles of International Environmental Law 3rd ed. Cambridge:
Cambridge University Press, p. 287.

% See Article 6.1.d of the Kyoto Protocol.

30 Voigt, C. The International Climate Change Regime - The Kyoto Protocol (lecture).
February, 10, 2016. University of Oslo.

*! bid.
32 See Part XV, paras 5 and 6 of the Annex to the Decision 27/CMP1.
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the country can be suspended of the rights to sell emission quotas or the reduction of an
emission quota for the next commitment period could be prescribed.*® Other sanctions
are set out when non-compliance with methodological and reporting obligations and
with requirements for flexibility mechanism is discovered.*

As described in the section regarding the UNFCCC, the framework convention
emphasizes the role of developed countries in the reduction of human-induced
greenhouse gas emissions. The Kyoto Protocol overtook the principle, so while the
Annex-I and II countries have numbered targets of reductions, basically the only stricter
obligation of developing countries is to document and report their commitments of
reducing greenhouse gases to the COP after receiving funding. Comparatively, the non-
annexed countries have the opportunity to be offered investments and transfer of
technologies which the Kyoto Protocol both prescribes as suitable ways for developed
countries to meet their obligations.™

The Kyoto Protocol served as a proof of international concern about the
consequences of climate change, as well as a commitment to conclude climate
conservations in the economic agendas of the states.”® It represents the initial shift in
thinking and acting of the states since they accepted to restrain their development and

set quantified emission reduction targets.

1.4. The Paris Agreement as a Complex Climate Change Treaty

1.4.1. Acknowledgment of the Urgency of the Climate Change Issue

The scientific evidence of the anthropogenic influence on our climate exists,’’

however the global society is still hesitating to acknowledge it as a major problem of

33 This was not necessary since all countries complied with their targets in the first commitment
period.
34 See Part XV, para 4 of the Annex to the Decision 27/CMP1.

35 . . . .. . . . . .
Such as investing in emission reduction projects in developing countries.

36 Voigt, C. The International Climate Change Regime - The Kyoto Protocol (lecture).
February, 10, 2016. University of Oslo.

37 IPPC.  “Climate Change 2007: Synthesis Report’, (2007). Available at:
http://www.ipcc.ch/pdf/assessment-report/ard/syr/ard syr full report.pdf.
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our civilization. The temperature should be prevented from rising more than 2 degrees
Celsius over pre-industrial levels - even though this idea was recognized already a few
years before the Paris Conference,”® some experts considered this target to be too
unrealistic to be contained in a legally binding international agreement.

At the end of the year 2015, many were celebrating the major negotiating
success in Paris. The new agreement which set the goal of tackling global warming was
born and it was recognized by all the 196 attending states (including the EU) that
climate change is happening and there is an urgent need to take action. The biggest
achievement of the new agreement is therefore the involvement of not just the European
Union but also the United States (not considering the latest problematic development
connected to the new government), China and industrializing India as the main political
players of today. It is this global unity that is considered to be giving the agreement its
power.”

This part of the paper therefore describes and discusses an outcome of the 21st
Conference of the Parties of the UNFCCC which took place in Paris, December 2015 —
so called Paris Agreement (also referred as the Paris Accord). It gives a critical
overview of the agreement’s provisions, it discusses them and present potential future

development under this new treaty.

1.4.2. Structure of the Agreement

The Paris Agreement is in fact composed of two distinct documents. It is the
Paris Decisions (further referred to as the decision), which contains a set of legally less
binding provisions, followed by the binding agreement itself, which has a form of an
annex to the decision (further referred to as the annex).

The decision includes acknowledgment of the main goals and principles of the

agreement. In one of the first paragraphs, the ultimate objective is encompassed — 7o

¥ 17th COP of the UNFCCC. Establishment of an Ad Hoc Working Group on the Durban
Platform for Enhanced Action. Decision 1/CP.17. (2011).

39 Meyer, R., ‘A Reader’s Guide to the Paris Agreement’. The Atlantic (2016). Available at:
http://www.theatlantic.com/science/archive/2015/12/a-readers-guide-to-the-paris-
agreement/420345/. Accessed 20 July 2017.
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hold the increase in the global average temperature to well below 2 degrees and
pursuing efforts to prevent it from increase above 1.5 degrees Celsius above pre-
industrial levels.”** Furthermore, it contains the parties’ resolution about the adoption of
the agreement and the main cornerstones of the decisions - that is for instance
Nationally Determined Contributions (NDCs), questions of financing or technology
transfer. Most of these are, to a certain extent, later given a character of an obligation in
the second part — the annex, which is supposed to be strictly binding.

The fact that the agreement’s first part does not contain binding provisions
allowed its creators to include measures that are more challenging and probably would
not be possible to be included in the binding annex.*' Therefore the decision is
understood to be more of a challenging and suggesting character and sets a proposal of
ways how to reach the goals of the whole agreement, as well as technical and other
details.

The second part — called the Paris Agreement (in the form of an annex) is a fully
binding legal document. This can be concluded from using words such as shal/l which
indicates an obligatory provision.* The document has been accepted and signed by 197
parties of the UNFCCC and hitherto (July 2017) ratified by 157 countries. The
threshold for entry into force was then reached on October, 5 2016 and the agreement
entered into force November, 4 2016.** That makes it one of the fastest accepted
international agreements in history, which also suggests the relevancy of the issue. The
threshold to enter into force had been set down as the acceptance of the total of 55 states
which together covers 55 per cent of global emissions.**

In the first articles, the annex covers general purposes of the agreement — that is

especially the temperature targets, adaptability measures or principle of common but

0 See para 1 of The Decision to the Paris Agreement.
4 Voigt, C. The Paris Agreement (lecture). February, 18, 2016. University of Oslo.
42 Bailliet, C. Sources of International Law (lecture). August 31 2015. University of Oslo.

* The Paris Agreement: Status of Ratification. Unifed Nations Framework Convention on
Climate Change. Available at: http://unfccc.int/paris_agreement/items/9444.php. Accessed 22
July 2017.

# See Article 21 of The Paris Agreement (Annex).
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differentiated responsibilities (as a principle of major importance, it will be discussed
further in this paper). Article 4 then sets mid and long-term mitigation goals, later
followed by the rules about adaptation in Article 7. The next articles are devoted to
other associated areas such as financing, compliance and transparency mechanisms and
rules for ratification.

The whole structure and wording of the agreement is framed by the concept of
progression — all the provisions are aiming at continual progress in effort of the
countries. The agreement sets a dynamic process in order to tackle climate change. The
treaty is also unique in a way that it introduces a so called bottom up approach. States
themselves can decide about their action in order to cut emissions, it is under their
consideration what tools to use and what measures to accept (it is only obligatory to
introduce these measures but not strictly specified how they should look like). This way

the Kyoto Protocol’s top down approach® was left behind.

1.4.3. Legal Form

A mandate for a new document was adopted at the 2011 United Nations Climate
Conference in Durban. It concluded that a new legally binding protocol or another
agreed outcome should be developed, under the UNFCCC, which should be applicable
to all parties of this convention.*°

The agreement was therefore already from the beginning supposed to be a legal
instrument under the existing UNFCCC. The question of what legal form the outcome
should have specifically was an elephant in the room during negotiations.*” To come up
with a protocol was the first option. In that way, the agreement would operate under the
existing provisions and procedures of UNFCCC, like the Kyoto Protocol. The parties

would pursue in fulfilling their obligations under the current legal framework, which

*Le. it is decided on the international level what each party is obliged to do - in the Kyoto
Protocol each country had a numeral emission cut target in the treaty’s annex.

% 17th COP of the UNFCCC. Establishment of an Ad Hoc Working Group on the Durban
Platform for Enhanced Action. Decision 1/CP.17. (2011).

47 Savaresi, A., ‘The Paris Agreement: A Rejoinder’. Blog of the European Journal of
International Law (2016). Available at: http:/www.ejiltalk.org/the-paris-agreement-a-rejoinder/.
Accessed 22 February 2017.
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was a solution that some parties preferred. On the other hand, some parties, such as the
USA, preferred not to specify the legal form of the final document for the reasons of
easier domestic implementation (in the USA in the form of a presidential order).**

The result was a completely new treaty, which is however still linked to the
framework convention. This can be seen in the wording of the agreement, which makes
references to UNFCCC principles®’ and its institutions. Also the fact that it is opened to
signature only to the framework convention’s parties™ indicates its relationship to the
framework convention. Thanks to these interconnections with the UNFCCC, it can be
concluded that the Paris Agreement does not replace but more or less complements the
1992 treaty.

On the contrary, the agreement also includes inclinations that it is a whole new
document, created separately from the UNFCCC. For example, it is referring to
developed and developing countries’ without giving any definition to what is meant by
these. It was often emphasized that one of the main differences between the UNFCCC
and the Paris Agreement is no distinguishing between countries when it comes to their
obligations. To use interpretation based on the previous doctrine (that is not to impose
obligations to developing countries) would therefore collide with the main idea of the
new agreement (i.e. to impose rules to all parties equally) and thus it implies its partial
independence.

It should also be emphasized that the Paris Agreement is a legally binding treaty
under the Article 2.1 Vienna Convention on the Law of Treaties (VCLT). It is not a
protocol under the Article 17 of the UNFCCC. The fact that it is a treaty is indicated
especially by the last provisions of the annex — for example in Article 21. It describes

ways of acceptance of this agreement, which are the same as prescribed by the rules in

48 Savaresi, A., ‘The Paris Agreement: A Rejoinder’. Blog of the European Journal of
International Law (2016). Available at: http:/www.ejiltalk.org/the-paris-agreement-a-rejoinder/.
Accessed 22 February 2017.

¥ See e. g. Article 2 of The Paris Agreement (Annex).
%0 See Article 20.1 of The Paris Agreement (Annex).

o1 See e. g. Article 4 of The Paris Agreement (Annex).
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VCLT for international treaties. This feature suggests that the document is supposed to
operate as an international treaty.

Before entering to force, the document had a character of an annex to a COP
decision and it was required to be accepted by the specific number of countries with
prescribed percentage of CO; contributions to become a legally binding international
agreement governed by the VCLT. According to Article 21 of the annex, it is intended
to be on the thirtieth day after 55 parties, which together emit 55 per cent of the global
greenhouse gas emissions, deposit one of the forms of approval — that can be for
example an instrument of ratification or a simple acceptance (the threshold was reached
the following year, as mentioned above). This wording follows VCLT, more
specifically prescription in its Article 11:

‘The consent of a State to be bound by a treaty may be expressed by signature,
exchange of instruments constituting a treaty, ratification, acceptance, approval or
accession, or by any other means if so agreed.’

The Paris Agreement agrees on any kind of approving instrument. That makes
its adoption easier for some parties, since it can be accepted by an executive order for
instance, such as the negotiators of the USA demanded.

To meet the threshold, it was more than clear, that the United States, as one of
the biggest emitters and actors in the field of global politics, play an essential role for
the treaty. The country eventually accepted and ratified the document and it entered into
force. Its retraction, which got announced by the new president of the USA, might have
a negative impact on the factual strength of the provisions under the treaty, however,
not on its legal status and enforceability. Nevertheless, when analysing the effects of the
Kyoto Protocol, which the USA was not party at all, the Paris Agreement might now
meet with difficulties with the United States not being on board. The approach of the
rest of the countries that ratified the agreement will be crucial for the document’s

future.”?

32 Voigt, C. The Paris Agreement (lecture). February, 18, 2016. University of Oslo.
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1.4.4. Ultimate Objective and Main Principles

The agreement’s main objectives are covered by Article 2 of the annex. It aims
to ‘strengthen the global response to the threat of climate change, in the context of
sustainable development and efforts to eradicate poverty.’ The goal is to succeed in this
by mitigation as well as adaptation. These two concepts shall be distinguished but are
also interconnected. As mentioned above, mitigation includes measures which target to
avoid or limit the factual climate change. Article 2.1 (a) of the annex deals with
mitigation and also includes probably the most important and most discussed mitigation
objective - that is to implement and pursue measures to hold the increase of temperature
well below 2 degree Celsius above pre-industrial levels. In addition, states are obliged
to aim at the target of 1.5 degrees. Especially the lower target was celebrated as a major
achievement as a recognition of the climate change imminence.

The adaptation to the climate change could be understood as a way of how to get
used to the already occurred changes caused by climate by adjusting certain procedures
important to the humankind (e.g. developing new agricultural products and processes).
Adaptation is covered by Article 2.1 (b) of the annex.

The last part of Article 2.1 (¢) combines both these climate change approaches.
It gives provisions on securing finance flows, which shall be used to reduce greenhouse
gas emissions (i.e. mitigation) and to introduce development which would be resilient to
climate change (adaptation).

These ultimate objectives are vital in order to they demonstrate the main premise
which should then govern all the actions pursued by the countries. Therefore these are
important especially from the view of teleological interpretation of the agreement’s
measures. Some of the mitigation and adaptation measures are also going to be
discussed further in this paper.

An important leading rationale of the Paris Agreement is the principle of
common but differentiated responsibilities, which in general imposes higher
expectations on developed countries while tackling climate change. These are

considered to be the ones that caused most of the recent environmental degradation

20



because of their fast technological development in the past.”® It is connected to the
principle of fairness then, that they should be the one bearing most of the obligations
and costs nowadays. This issue is also linked to the matter of balancing the human
rights and environmental restrictions. This was one of the main topics India was
outlining during the 2015 climate talks in Paris. The rationale was: Why all the
countries should now pursue quite severe environmental restrictions and therefore limit
their own right to development when developed countries had the chance to develop in
the past and are in fact those which caused current climate change?>*

These two concepts were handled by the previous climate change regime with
strict differentiation between developed and developing countries This system turned
out to be not very efficient later, especially because of the fast developing and highly
emitting China and emerging India. The Paris negotiators initiated if not full, then at
least partial abandonment of this type of distinguishing. Also, because the climate
situation was recognized as being urgent, the agreement does not include any kind of
list of developed countries anymore and obligations should be the same for all its
parties.”

However, while reading the agreement, one can notice that it is still using
wording developed and developing. The principle of common but differentiated
responsibilities is still reflected in the new agreement, which also specifically refers to it
in Article 2.2. The distinction from the previous climate regime is that, this time, it is all
the countries that shall take climate action (concluded from wording such as all Parties
or from the obligation to submit nationally determined contributions by all the states).
So while in Kyoto Protocol the principle could have served as a justification of
imposing obligations primarily only upon the developed countries, the Paris agreement

does not continue in this rhetoric. It still admits though, that the developed countries

>3 Voigt, C. The Paris Agreement (lecture). February, 18, 2016. University of Oslo.

>4 Wilhite, H., Hansen, A. (Eds.); ‘Will the Paris Agreement Save the World? An Analysis and
Critique of the Governance Roadmap Set out in COP 21°. Workshop at Oslo Academy of
Global Governance, University of Oslo (2016).

> Voigt, C. The Paris Agreement (lecture). February, 18, 2016. University of Oslo.
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have to take the lead” and that the agreement is to be implemented in the light of
different national circumstances.’’ To question the future adherence of emerging
economies with the commitments and thus the relevance of the principle is very

eligible.

1.4.5. Specific Mitigation and Adaptation Provisions

To hold the temperature well below 2 degrees Celsius but at the same time aspire
towards the goal of 1.5 is a result of compromising requirements of two groups of states
which both played important roles in Paris. These are so called Small Island States (SI5)
and Least Developed Countries (LDC). It was the SIS group that demanded a target of
1.5 degrees as these are the states which are greatly vulnerable to climate change,
especially because of the rising ocean levels. On the other hand, LDC were requiring
higher temperature targets while asserting their right to development, since, as argued
by LDC, these interests are not easily combinable. The temperature targets must be
reached by peaking the emissions as soon as possible and later decline these rapidly, as
the Article 4 of the annex states. This way a balance between anthropogenic emissions
and emission removals by sinks should be reached and thus by the second half of the
century net zero emissions (i.e. balance between the levels of gas emitted and captured
or absorbed) target should be achieved.

One of the most specific mitigation obligations is the duty to formulate and
submit National Determined Contributions (NDC). These are mentioned in Article 4 of
the annex and are meant to include emission limits that will be followed by the state and
their individual mitigation plans. The records concerning these will be open to public
scrutiny and in this way, the compliance will be able to be controlled by the any
organisation or individual (the so called naming and shaming system).

However, the agreement de facto does not force parties to comply with their
NDCs. Article 4.2 says: ‘parties shall pursue domestic mitigation measures with the

aim of achieving the objectives of such contributions.” The key words here are to ‘aim

% See e. g. Article 4.4 of The Paris Agreement (Annex).

7 See e. g. Article 2.2 of The Paris Agreement (Annex).
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achieving the objectives’. This phrasing might result in states pursuing only minimal
effort which still should be recognized as a fulfilment of the obligations under the
agreement. Also considering the type of information that should be communicated is not
specified by the annex and the non-binding Paris Decision does not provide further
guidance (even though Article 4.8. refers to the decision which should help to
understand this provision). Especially when looking back at the Kyoto Protocol, where
the quality of information provided by countries was sometimes more or less poor, one
would expect that NDCs would be given rules that are slightly stricter.”®

Another weakness of the NDC system is that there is no time limitation for the
states to submit their initial reports and for what time period the NDCs should be for.
This was one of the aspects that the states could not agree on.” The parties are,
according to Article 4.9, obliged to communicate NDCs every five years but it is not
said when they should submit the initial report nor whether every new report should
cover a period of one, five or ten years. Some indicated to submit the first reports by
2020 but some much later — for example by 2030. These differently set up conditions
might make compliance and its control rather complicated. NDCs together with other
longer term strategic plans shall be over time more and more ambitious. The reports
about progress must be submitted regularly (every five years), so that the progress
would be evident. A global stocktake which would evaluate countries' progress is also
going to take place every five years.

However, the problem here might be the lax enforceability - the system of
national binding commitments, submitting reports and stocktaking is going to be
controlled only through opened publication of this information. Whether this will be
enough of a strong motivation for states to hold to their promises might be doubtful.

Adaptation is anchored by the initial Article 2 of the annex and is being
recognized as one of the ultimate objectives. Evaluating the adaptation programs is

going to be part of the regular five-year stocktake. From the vague wording concerning

>8 Rajamani, L., ‘Differentiation in the Emerging Climate Regime’. Theoretical Inquiries in
Law (2013). Volume 14, Issue 1: p.167.

39 Bodle, R., Donat, L., Duwe, M., ‘The Paris Agreement: Analysis, Assessment and Outlook’.
Workshop: Beyond COP21: what does Paris mean for future climate policy? (2016).
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communicating the adaptation measures, namely ‘parties should, as appropriate’, it can
be concluded that there are no strict commitments for the states to inform the
agreement’s bodies about steps they undertook. The timing, the form and content are
not specified enough in the agreement. Article 7.10 also sets a condition of ‘nof creating
additional burden for developing countries’ while communicating the measures which
could also cause reluctance while adhering to the rules.

As a part of the adaptation problematics, the topic of the so called loss and
damage® was a heatedly debated, such as all the provisions concerning financing and
possible compensation claims from developing states in case of damage caused to
them.®' Tt was especially the group of SIS and some other developing countries (which
do and possibly will suffer from the climate change impacts the most) that demanded a
special position for this agenda in the agreement. As a result, the provisions for loss and
damaged were covered by Article 8, which emphasizes the pursuit of minimizing them.
It also establishes the Warsaw International Mechanism for Loss and Damage as a
permanent institution regarding this issue. This was a victory for developing states,
since the position as a stable administrative body was now given to this institution. Prior
to the Paris negotiations, it held just a limited mandate.®

The rules on adaptation are given less precise framework than the mitigation
measures. The reason for this is a rather difficult position of a supranational body while
recognizing individual needs of diverse countries. Adaptation must be handled in
general by the states themselves, since climate and natural environment and therefore
also the impacts of their changes, are different in every single country. The agreement

uses quite soft language and firmly establishes only a common global adaptation goal.”

e a topic of negative impacts of climate change on countries that cannot be avoided
anymore and financing related to this.

o1 Meyer, R., ‘A Reader’s Guide to the Paris Agreement’. The Atlantic (2016). Available at:
http://www.theatlantic.com/science/archive/2015/12/a-readers-guide-to-the-paris-
agreement/420345/. Accessed 20 July 2017.

62 Chronology: Loss and Damage. United Nations Framework Convention on Climate Change.
Available  at:  http://unfccc.int/adaptation/workstreams/loss_and damage/items/7545.php.
Accessed 2 February 2017.

63 See Article 7.1 of The Paris Agreement (Annex).
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1.4.6. Financial Resources and Transfer of Technologies

Tackling climate change requires major changes in financial politics and broad
investments in new areas. Although the final version of the agreement does not mention
more or less any specific steps to proceed, it is clear that financial shifts shall include
both state and private action. These are, among others, cutting the fossil subsidizing,
reinvestments in green technologies or labelling. All these can be subordinated under a
general provision in Article 2.1 (c¢), which supports finance flows for mitigation and
adaptation processes.

A question of financing was another major issue during the negotiations. To
secure investments in new technologies and financial flows to developing countries are
both part of the core of the climate change actions. In spite of this, ultimately no
specific rules for funding were agreed. Article 9 of the annex only prescribes developed
countries to provide financial resources. Some parties suggested continuing in the
financing scheme set by the UNFCCC — that is to follow the proposal from Copenhagen
COP (which was not legally binding though) and transfer 100 billion USD a year to
developing countries.® The number was eventually put into the text of the Paris
Decision, which is not legally binding. However, this can actually be seen as an
appropriate approach since the phrasing and not binding character allow the amount to
increase, while taking into account current needs of developing countries.® The
financial flows, both incoming and outgoing, are going to be controlled via the
transparency scheme.

In terms of the transfer of funds, a need to provide developing countries with
technologies and know-how was also recognized. As a part of mitigation and adaptation
as well, innovation is crucial. The agreement refers to the previous UNFCCC’s
Technology Mechanism, which was created at the Conference of Parties in Cancun in

2010. Unfortunately, the instrument, which also includes financing tools, was rather not

64 15th COP of the UNFCCC. Proposed Copenhagen Decision (Copenhagen Accord). Decision
-/CP.15 (2009).

63 See para 54 of The Decision to the Paris Agreement.
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successful in the past. Both institutions®® under the mechanism were criticized and did
not bring many results.®’

A legal institute limiting the transfer of technologies is, among others,
predominantly the concept of intellectual property rights. The desired technologies are
often protected by patents. These make the technologies expensive and therefore not
easily accessible. In addition, the patent holder might not be willing to share his
technology by issuing licences. The solution could be the so called compulsory
licensing, which is a tool established under the World Trade Organization’s Agreement
on Trade Related Aspects of Intellectual Property Rights (further referred to also as
TRIPS). Under the TRIPS provisions, in some cases governments can allow to share a
product without the consent of a patent holder. This process can be quite controversial,
but could possibly be used in justifiable cases.®®

The fact that the Paris Agreement is not giving more space to the issue of
transfer of technologies might be perceived as yet another of the flaws of the treaty. The
topic, with all its complexity and problems aroused around it, is a discussed in more

details in the second chapter of this paper.

1.4.7. Rules on Transparency and Compliance Mechanism

In order to be able to control the progress of parties and to build trust among
states, a transparency framework was created by the Paris Agreement. Because the
content of NDCs is not legally binding, it is needed to develop a transparency when it
comes to states’ domestic actions. Enhanced mechanism set up in Article 13 obliges to
provide a report every second year about parties’ progress towards implementation of
their NDCs. The motive behind is that the mechanism should allow other states to create

a certain pressure and be critical about each other if another country does not fulfil the

66 Technology Executive Committee and Climate Technology Centre and Network.

67 Wilhite, H., Hansen, A. (Eds.); ‘Will the Paris Agreement Save the World? An Analysis and
Critique of the Governance Roadmap Set out in COP 21°. Workshop at Oslo Academy of
Global Governance, University of Oslo (2016).

68 Prague Global Policy Institute Glopolis. ‘Climate Change and Technology Transfer. Can
Intellectual ~ Property Rights Work for the Poor?” (2012). Available at:
https://glopolis.org/en/_publications/climate-change-and-technology-transfer.
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obligations properly. Possibly even more importantly, it allows also civil society to be
involved - it can be critical towards their governments and influence them, essentially
through general elections.

The transparency issue is interconnected with the flexibility principle. The
compliance and transparency systems are not designed to be punitive and should not
endanger national sovereignty. They are intended to respect that developing countries
can have limited capacities and they are given more freedom regarding content or
frequency of the reports.® Reported information about mitigation will be handed over to
a technical expert review, which will consider achievements of NDCs submitted.

The question of compliance with a legally binding international treaty is always
an immense topic within the international law area. The Paris Agreement’s compliance
mechanism is said to be designed to facilitate implementation and promote
compliance.” It is important to bear in mind that the rules now apply to all the parties
(thus not just developed) since all of them have now obligations. A committee of
experts is established as well as main principles — it should function in a way that is
transparent, non-punitive and non-adversarial. However, more rules about the
compliance mechanism are not provided and that is raising concerns. Discussions
around it, concerning the fact that the mechanism must have been designed in order to
be applicable for all parties, did not allow it to be too far reaching.”' More specific rules
will probably be adopted at the following COP conferences as referred in the Article
15.3.

To conclude, as the transparency rules are in principle conceived as strict
obligations, the system of compliance gives and impression of incompleteness.
Obligations imposed on the parties are quite vague and just making efforts might seem
as enough to be considered as in compliance with the treaty. This is understandable,
concerning the interests and position of developing countries. One might argue
however, that the negotiators should have tried to build up a system which would aim

more at achieving specific results rather than just making promises. This will be a task

% See para 90 of The Decision to the Paris Agreement.
70 See Article 15.1 of The Paris Agreement (Annex).

m Voigt, C. The Paris Agreement (lecture). February, 18, 2016. University of Oslo.
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for future COPs now, since political feasibility in Paris did not allow strict rules on this

topic to be included.

1.5. Conclusion

The current climate change legal regime was officially established with the
introduction of the United Nations Framework Convention on Climate Change
negotiated in 1992 in Brazil. It is a framework convention that sets the leading
principles of this branch of international law, its main objective focuses on setting the
ideal targets and constitutes of bodies that are to make the specific decisions in the
future. Since it was required to be universally accepted, its wording was developed not
to be too strict. It might give the impression of being slightly ineffectual, however, it
was designed to be more closely specified by the future protocols and other COP
decisions.

To create a legally binding agreement with more concrete target was therefore
highly needed. The Berlin Mandate from 1995 opened the way to a protocol roofed by
the framework convention UNFCCC. The Kyoto Protocol’s main task was to set
numbered emission reduction targets while allowing certain flexibilities of how to reach
them. The protocol continued in the idea of the UNFCCC when it came to separating
parties of the framework treaty into groups of developing and developed countries, in
order to apply stricter rules upon the latter group (the idea that was later left by the Paris
Agreement). The Kyoto Protocol’s first round was met with relative success however its
more recent development could be questioned with some of the major emitters'
secessions. Thus, the protocol followed the idea of unity considering the
acknowledgment of the climate change problem which occurred at the UNFCCC’s
negotiations.

The most recent and most comprehensive international climate change treaty is
the Paris Agreement. As an international treaty it has number of legally binding, as well
as voluntary provisions. By these it creates a new, more sophisticated and modern
climate change law regime which is however dependent on the will of the parties to
adequately implement.

The outcomes of the Paris conference can be summed up in five main points.
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Firstly, it set a common goal for all parties to aim at: to hold the increase of
global temperature well below 2 degrees Celsius, and try to limit to 1.5 degrees. For
this, mitigation and adaptation measures are provided by the agreement and they are
characterised by both strict obligations as well as recommendations. In order to reach
this target, a balance between emissions and sinks must be achieved.

The mitigation is secured by the regular reporting of Nationally Determined
Contributions. These set a numerical target for a country’s emissions. It is obligatory to
submit these, but not to actually meet them. Whether a state does its best to fulfil its
NDCs is going to be secured by transparency and compliance mechanism.

Obligations have now been set for all. Even though the new agreement still
distinguishes between rules for developed and developing countries, all participants
universally bear the same responsibilities.

A rule of ratcheting up was settled. States taking action should use a dynamic
iterative process. It has to represent their progress while tackling climate change and
should always represent their highest possible ambition. The first NDCs should
therefore be as ambitious as possible in the light of countries’ individual circumstances.
Every five years a global stocktake will take place, where results will be evaluated and
new ambitions presented.

Lastly, financing - technical cooperation and transfer of technologies should be
provided. A starting point of 100 billion USD was specified in the Paris Decision,
which should serve as a basis so the amount could eventually be higher.

The Paris Agreement is in its nature quite flexible, which was one of the
intentions of the negotiators. Even though it specifically says that reservations are not
allowed,”” it leaves quite a lot of space for states’ consideration of how to implement it.
This however also raises concerns about its actual future impact regarding compliance
and enforceability of the promises (not mentioning the influence of the actions
conducted by the United States’ administration in 2017). Implementation of the
provisions by all the other countries is now of a crucial importance.

Whether the new agreement really is a historical triumph in the field of climate

change law will probably be clearer within few years from now. The conference’s

72 See Atticle 27 of The Paris Agreement (Annex).
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biggest achievement was that it created a political momentum. That needs to be

maintained now, in order to consider the Paris Agreement to be a victory.
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2.  TRANSFER OF TECHNOLOGIES

2.1. The Role of Technologies in Climate Change

It is no doubt that modern technologies and research play an important role in
the everyday lives of all individuals. Perhaps even far more reaching is their connection
with the global economics and social development and their overall impact on the
global society, which includes also the issue of tackling the climate change. Law, as a
strong societal determinant naturally reacts on the modern issues connected to the
climate change and technologies likewise.

Two main points of view could be distinguished when observing the current
debate about the impact of the development of modern technologies on the global
environmental conditions. Firstly and more traditionally, technologies development
could be perceived as an antagonist to the environmental protection in general. To
comprehend it in this way might seem justifiable especially while considering the
impact of the continuation of the business as usual approach - the technological
progression in rather obsolete point of view indeed unarguably contributes to the global
climate change by emitting greenhouse gases or polluting soil and water, all by using
traditional industrial techniques.

On the other hand, this perception of the development and technologies being an
enemy to the protection of the natural environment might be somewhat outdated
nowadays. The expansion of the concept of sustainable development starting off in
1980°s” goes hand in hand with the clean technologies boom — these are becoming to
be very attractive not just from the idealistic but also from the economical point of
view. Businesses are searching for new attractive opportunities to invest in and modern
technologies with low-carbon potential seem to be the way to proceed.

Therefore, it is truly eligible to perceive the modern technologies, especially the

low-carbon ones aiming to mitigate or adapt to the climate change issues, as a new

> The concept of sustainable development was introduced in United Nation’s report called Our
Common Future in 1987. The report stated: “The concept of sustainable development does
imply limits - not absolute limits but limitations imposed by the present state of technology and
social organization on environmental resources and by the ability of the biosphere to absorb the
effects of human activities.”
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challenge for the entrepreneurs. The acceleration of the development of these low-
carbon technologies and their scattering definitely play an important role while
stabilizing and minimizing the global greenhouse gas emissions - as also cited in the
2007 Bali Road Map’* which names diffusion and development of technology as one of
its strategic objective. In order to prevent hazardous consequences of climate change,
and also to adjust to those that cannot be avoided, the abilities to try to mitigate the
changes and adapt to them therefore have to be developed. The new technologies and
procedures enabling this are highly needed to be distributed globally. Also under the
recent Paris Agreement, the environmentally sound technologies and their
transferability play a key role while meeting the obligations, which the parties agreed
on.”

However, the ideas of the development and the diffusion of low-carbon
technologies on the other hand could also be perceived as pulling two opposite ends of
the rope. The problem of the erratic distribution of know-how and technological
processes when it comes to the developed and developing countries is especially
striking.”® It is a matter of fact that technologies, such as more efficient energy-storage
cells or carbon capture and storage (CCS) instalments’’, still demand a great deal of
research and financing, however, some are already available and ready to be used. They
can be rather unreachable for some entities though. Their transfer could be a
complicated procedure, from multiple legal, economic, theoretical or more practical
reasons. Therefore to understand the complexity of the problem of technology transfer
i1s a mission of a high importance for climate scientists, policy makers, lawyers and
economists.

In order to secure that the need for the low-carbon technologies will be satisfied,

international mechanisms to support research, diffusion and financing of the modern

" 13th Conference of Parties of the UNFCCC. The Bali Roadmap, Decision 4/CP.13 (2007).
7> See Article 6 of The Paris Agreement.

76 Dechezlepretre, A., Glachant, M., Has¢i¢, 1., Johnstone, N., Méniere, Y., ‘Invention and
Transfer of Climate Change—Mitigation Technologies: A Global Analysis’. Review of
Environmental Economics and Policy (2011); Volume 5, Issue 1: p. 115.

7 Le. technologies that are able to capture the gas from a fixed source or from the air, transport
it to a desired location and deposit it in containers or inject underground or seabed.
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technologies were established. Acknowledging the importance of the issue, this part of
the paper is aiming at shedding a light on why this transfer is of a major importance,
describing the legal perspective of the processes - some of the obstacles they have to
overcome (with a major focus on the intellectual property issue) as well as critically
analysing their functionality. It shall be noted here, that many supporting schemes and
financial aid programs, as well as issues opposing the transfer exist. This paper will be
devoted to the introduction of only some of the legal obstacles to the transfer, few
international mechanisms and legal tools, established by the international soft and hard
law, facilitating the processes, which the author of the paper considers as important or

auspicious.

2.2. Multiple Layers of the Term Technology Transfer

Environmentally sound technologies could be pictured as techniques and devices
having the potential for a performance that is significantly more environmentally
friendly (i.e. causing less emissions, not polluting water and other resources etc.) than
by those of a comparable output. It is being very desirable and needed to transfer these
technologies so that their benefits for the environment and society could be enjoyed by
all the global society. Also, the pace of the diffusion is an important factor. In general,
effective spread of a new piece of technology takes about 24 years.” It shall be
advocated thus to start facilitating their transfer effectively and therefore strengthen the
mechanisms enabling this betimes.

The term technology transfer itself could be defined in several ways. IPCC’s
definition as embodied in environmental conventions under the United Nations
describes the term as:

‘a broad set of processes covering the flows of know-how, experience and

equipment for mitigating and adapting to climate change amongst different

8 Lee, B., Iliev, 1., Preston, F., 2009. Who Owns Our Low Carbon Future? Intellectual
Property and Energy Technologies. London: Chatham House, p. vii.
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stakeholders such as governments, private sector entities, financial institutions, non-
governmental organization (NGOs) and research/education institutions. gk

The process of the transfer could be analyzed within multiple spheres (such as
from the legal point of view, economic or social perspective). Primarily, this part of the
paper is focusing on the legal institutes regarding the issue as well as tools maintained
by international organizations functioning with the aim of diffusing technologies -
facilitating the transfer from states which possess the demanded technologies and
countries lacking them. Premise being here is that miscellaneous ways of technology
endorsement (such as number of different forms of cooperation among private entities,
so called public-private partnerships where state provides to a private body and vice
versa and others) exist as well, this paper will not discuss these though and will focus on
few selected topics.

Since the need for technology diffusion has been recognized as an important
determinant of the low-carbon future and sustainable development (as for instance at the
Bali Conference), the urge for international tools to secure the transfer became an
important topic of a global climate debate. The fact that environmentally friendly
technologies are being developed and owned by companies and states of the
industrialized part of the world (predominantly Europe, the United States and Japan)*
but are required in developing countries is in the center of this discussion. It is being
embraced by the question of financing, since developing countries are mostly unable to
bear the costs. States or private entities unwilling to provide these strategic assets
affordably bring the issue to the whole new level and therefore it requires a complex

international legal solution.

®IPCC, WG 3. ‘Methodological and Technological Issues in Technology Transfer’ (2000),
Special Report for Policymakers, p. 5.

80 Dechezlepretre, A., Glachant, M., Hascic, 1., Johnstone, N., Méniere, Y., ‘Invention and
Transfer of Climate Change—Mitigation Technologies: A Global Analysis’. Review of
Environmental Economics and Policy (2011); Volume 5, Issue 1: p. 115.
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2.3. Main Obstacles and Facilitators in the Process of Transfer of

Technologies

Number of barriers limiting the transfer of environmentally sound technologies
exists. They vary from the legal (such as intellectual property protection or tariffs and
customs), economical (high price of products) to factual ones (limited knowledge
considering the existence of technologies, inaccurate understanding of the actual needs
or underdeveloped infrastructure including intellectual capacity).

Three base substantial vectors of the transfer of technologies can essentially be
distinguished: that is licensing, imports and foreign direct investment. All these aspects
are interconnected with other factors of provider’s and recipient’s economies, such as
intellectual property rights (further also referred to as /PR) protection, environmental
policies, subsidy schemes or actual ability to absorb new technologies.*’

One of the issues, which should be mentioned at this point, is the lack of know-
how and specialized training in developing countries. Technology transfer therefore
often demands in the same time also the transfer of mental capacities. The solution of
this problem might be internationally organized exchanges, however it is more
frequently being carried out in the form of informal on-the-job trainings which cannot
cover the actual need or group schoolings. Generally, the problem hence might arise
when the technologies are, in fact, made available at a marginal cost but in the same
time the training or necessary know-how is lacking. The issue will be mentioned in the
paper hereafter.

Overall openness to the international trade can also constitute an issue for
transfer of environmental technologies. States sometimes set various legal measures to
impose tariffs and non-tariff barriers that might in varying degrees limit the
international trade. The question whether certain limitation of the states’ freedom to

impose these barriers has been raised and according to the World Bank’s research,

¥ WIPO. ‘Global Challenges Report: Innovation and Diffusion of Green technologies: The Role
of Intellectual Property and Other Enabling Factors.” (2015). Available at:
http://www.wipo.int/edocs/pubdocs/en/wipo _rep gc 2015 1.pdf. p.10.
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doing so could in fact improve the ability of the technologies to be transferred.®*
Therefore the discussions on this question might be initiated in the future.

Following chapters will further discuss some of the above mentioned issues and
examine few other topics - the obstacles of the more or less legal-economical character
and their possible solutions, since these are the main object of this paper. Firstly,
financing under international treaties or programs will be explored, later, other ways of
maintaining accessibility (when finances are not available) of technologies is laid out,
with a focus on compulsory licensing as this legal institute is being perceived by the
author of this thesis as an auspicious mean of making technologies if not cost-free then

at least cheaper and therefore more available.

2.3.1. Financial Mechanisms: the Poznan Program, GEF and GCF

Number of international entities facilitating financial flows for those who
demand environmentally friendly technologies have already been established, some of
them could be considered as successful projects. As the financial mechanism under the
Paris Agreement has been outlined in the first chapter of this thesis, for the purpose of a
complete explanation of how some of these processes work, two more mechanisms are
to be introduced. These are being facilitated by the UNFCCC and are also incorporated
into the Paris Agreement, therefore are considered as the financial mechanisms
facilitated by the UN climate change policy.

The Global Environment Facility (GEF), an institution founded by the World
Bank in 1991, is one of the more fruitful examples of international cooperation when it
comes to environmental funding. The GEF is today one of the largest public funders
aiming to support technology transfers by securing funding and providing knowledge
based on lessons learned approach. The GEF also serves as one of the financial
mechanisms of the UNFCCC™ as well as the Convention on Biological Diversity and
others. It introduces programs which target on financing environmental projects in

developing countries by assisting them in cooperation with prospective investors. It

%2 World Bank. ‘World Development Report 2010: Development and Climate Change.” (2010)
Available at: https://openknowledge.worldbank.org/handle/10986/4387. p.161.

8 See Article 11 of the UNFCCC.
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holds its own funds, which are being used for specific projects and it also catalyzes
additional investments from other entities. In 2004 the GEF issued a recommending
strategy directive which set up five main obstacles to the technology transfer based on
their experience from the lessons learned method - it says what areas countries and
international bodies should focus their interest on. These rules have a character of soft
laws and firstly the importance of strong policy frameworks is being emphasized
(therefore especially governments should foster policies in favor of environmental
sound technologies); secondly, those who have the capacity and access to information
should spread awareness about technologies, their costs and uses; thirdly, market-based
approaches should be promoted in order to facilitate the clean tech transfer; and lastly
financing must be available for technology dissemination.* Especially the information
issue is being emphasized. The knowledge about environmental technologies is often
lacking in the public sphere (as discussed later in this paper) which does not support its
effective transfer. Diffusion of information precedes the transfer of technologies.

The GEF’s position in the global environmental politics grew stronger under the
Poznan Strategic Program on Technology Transfer, established by the Conference of
Parties of the UNFCCC (COP) on its fourteenth session in Poland in 2008. The
conference managed to transmit technology transfer techniques into soft laws by issuing
recommendations and directives for the UNFCCC signatories in specific areas of
environmental concerns such as energy efficiency buildings or management of land use.
Parties that attended the Poznan meeting acknowledged the problem of financing of the
transfer and recommended the GEF, among others, as a suitable tool for transferring
funds and providing advisory services.* Currently, the areas of concern of the GEF also
include for instance financial support of the so called public-private partnerships,86

another promising way of transferring environmentally sound technologies.

% Global Environmental Facility: ‘Transfer of Environmentally Sound Technologies: Case
Studies from the GEF Climate Change Portfolio® (2010). Available at:
http://documents.worldbank.org/curated/en/610301468160516462/Transfer-of-environmentally-
sound-technologies-case-studies-from-GEF-climate-change-portfolio, p. 4.

% 14th COP of the UNFCCC. Poznan Strategic Program on Technology Transfer. Decision
2/CP.14 (2008), Art. 2.

% I.e. projects conducted by private entities that generate globally beneficial outcomes - public
incentives are mostly needed (in a form of subsidies, tax returns, etc.).
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As the GEF got established under the auspices of the World Bank, the UN
followed in 2010 by launching the Green Climate Fund (GCF). The Decision 1/CP.16,
more specifically its paragraphs 100 and 102, announces the agreement of the parties of
the UNFCCC on creation of a specialized fund, which the multilateral funding of the
parties should flow through. The entity works under the Article 11 of the UNFCCC:

‘A mechanism for the provision of financial resources on a grant or
concessional basis, including for the transfer of technology, is hereby defined. It shall
function under the guidance of and be accountable to the Conference of the Parties,
which shall decide on its policies, programme priorities and eligibility criteria related
to this Convention. Its operation shall be entrusted to one or more existing international
entities.’

The Article 11 has therefore set the ground for the financial mechanism. To
effectively commence it was a task for the upcoming COP meetings. As financing is
highly important but in the same time sensitive topic, the mechanism got officially
introduced almost 18 years after signing the UNFCCC.

The same feature of the GEF and GCF is that the sources of finance come from
the individual states with the biggest contributors being the US, the EU states and Japan
(the financing coming from the US is currently going to be challenged by the new
American president). As a primary trustee of the GCF, the World Bank got invited and
by the end of the year 2017 a permanent trustee shall be appointed.87 Therefore, the
World Bank is currently being engaged in both of the major international climate
change financing tools.

Both funds have also similar way of governance. GCF has its own project
management tool, which helps with preparation of the development plans of countries
and individual entities (so called Project Preparation Facility), then evaluates the

projects submitted and offers financing. In most cases, both funds prefer public, i.e.

%7 Green Climate Fund.United Nations Framework Convention on Climate Change.Available at:
http://unfccc.int/cooperation_and support/financial mechanism/green_climate fund/items/5869
.php. Accessed 11 July 2017.
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governmental projects, however are willing to offer funding also to non-governmental
entities.®

It shall be mentioned here that financial mechanisms and diverse supporting
schemes operated by other international bodies such as the African Development Bank,
or the United Nations Development Programme are often the source of funds that those
who demand environmental support seek initially (in order to secure co-financing, i.e.
from foreign sources as an addition to the own state one). To map these schemes and
financial flows supporting the developing countries’ development programs is more of a

role to social science and economy though.

2.3.2. Technology Mechanism under UNFCCC

Sophisticated technology platform under the leadership of the UN got
established at the 16th Conference of the Parties of the UNFCCC in Cancun in 2010. In
order to enhance climate technologies’ development and their transfer, parties agreed on
launching the so called Technology Mechanism which consists of two interconnected
bodies and which was created with the goal of supporting developing countries in their
actions addressing the climate change. Subsequently, the scheme of various soft laws
introduced by the UN (diverse COP decisions and resolutions) developed the
technology transfer support mechanism which got embodied into the Paris Agreement
as well.¥

The Technology Executive Committee (7EC) is the first body of the UN
Technology Mechanism - it serves as a policy arm of the mechanism which analyses
issues and provides consultancy to countries. It operates through Climate Technology
Centre and Network (CTCN), the second body of the mechanism, that is designed to
work as an implementation body of the Technology Mechanism, that facilitates the
transfer by assisting developing countries requesting the technologies, provides

knowledge and information needed for an effective diffusion of inventions.

% As concluded from the websites of the funds, e.g.:
https://www.greenclimate.fund/documents/20182/44502/2906_-
_Deployment of GCF_resources for climate projects.pdf/d4778deb-66a8-4e94-8c3f-
f277d7f0bce6.

% 21" COP of the UNFCCC. The Paris Agreement (2015). Art. 10.
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Executive Committee shall be composed of experts in the field, these are
appointed by the parties of the UNFCCC. Functions of the committee are listed in the
paragraph 121 of the Decision 1/CP.16 - a decision of COP which established the
mechanism. Some of them are as follows: providing an overview of technological needs
and analysis of policy related to the development and transfer of technology for
mitigation and adaptation, recommending actions to promote technology development
and suitable policies, facilitate collaboration on the transfer between governments,
private sector, non-profit organizations, research communities, catalyze development
and technology road maps and other plans on all levels and producing guidelines and
facilitative tools, etc.”

One of the functions of the UN Technology Mechanism is conducting the so
called technology needs assessment, which helps developing countries to identify and
analyze their needs when it comes to mitigation and adaptation technologies. Countries
are also encouraged to develop their own technology action plans with a purpose of
implementation of concrete technologies. The processes are being supported by the
GEF (mentioned above) under the Poznan Strategic Program on Technology Transfer.
According to the Paris Agreement, states shall periodically asses their progress in
support of technology development and transfer (developed countries), as well as

operating the environmentally sound technologies (developing ones).

2.4. The IPR Dimension of the Transfer of Technologies

The exploitation of know-how and procedures while accessing modern
technologies is an important aspect of the global development. Developing countries
mostly demand these kinds of goods from more advanced states rather than creating

91 .
them themselves,” from the reason of low economic development. However, these are

% 16th COP of the UNFCCC.The Cancun Agreements: Outcome of the work of the Ad Hoc
Working Group on Long-term Cooperative Action under the Convention. Decision 1/CP.16.
(2010). Paragraph 121.

’' Mukherjee, S., Bhattacharjee, S., ‘Technology Transfer and the Intellectual Property Issues
Emerging from It - An Analysis from a Developing Country Perspective’. Journal of
Intellectual Property Rights (2004); Volume 9, Issue 1: p. 260.
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often protected by the intellectual property legislation. The scope of laws protecting
intellectual property rights (IPR) regarding climate change technologies is an important
determinant of the availability and diffusion of these technologies. Instruments such as
patents or utility design set the price of technologies for those who actually need them
but also an attractiveness for researchers and companies to invest in development of
new technologies. That means that IPR de facto support the development of clean
technologies by providing a vision of future commercial return of an investment, but on
the other hand also holds back their transfer when the prices of for instance patent
licenses are set too high.

Since intellectual property laws belong rather to jurisdictions of individual states
more than international treaties (Agreement on Trade-Related Aspects of Intellectual
Property Rights for instance provides simply a framework for domestic legislations),
how the IPR protection in receiving country is perceived by technology holder from
another one, is not a negligible factor. If this protection is considered to be weak, the
inventor could be reluctant to provide the demanded product fearing of misuse of that
product and therefore economical loss. In addition, IPR’s weak enforcement might also
lead to limited enthusiasm when it comes to foreign investments into the domestic
production and enterprises. The other way around, when the protection is rather strong,
provision of the technologies can be aggravated by legal obstacles and high price to
obtain them may impose limits for the countries interested in the products.

The IPR protection of adaptation technologies regulates the usage and
availability of wide range of scientific and other technological inventions and
procedures limiting the consequences of the climate change - IPR tools protect for
instance breeders of climate resilient plants (like trade secrets or geographical
indications) or weather forecasting technologies inventors.”

This paper will mainly describe the IPR regime considering technological
inventions, mostly mitigation ones - some examples of these shall be mentioned here.
Technologies of this kind aim to prevent climate changes from happening and are

closely related to concepts such as CleanTech or eco-friendly technology, which has

10  Adaptation Technologies. Climate  Action — Programme. Available at:
http://www.climateactionprogramme.org/news/10 adaptation_technologies. = Accessed 21
February 2017.
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lately been more and more in the discussion within the public sphere.” The mitigation
technologies cover the field of renewable energy sources (with the aim of reducing
emissions while producing electricity), energy-saving technologies and designs (which
tend to use as little already-produced-electricity as possible), carbon capture and storage
(CCS) technologies, so called end of pipe devices (treating pollutants at the end of a

4
process)9 etc.

2.4.1. TRIPS as a Complex IPR Treaty

IPR regarding technologies are being protected by few international treaties,
starting with the Paris Convention for the Protection of Industrial Property from 1883
and continuing with the, probably the most important one, Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPS) negotiated in 1994 within the World
Trade Organization (WTO). This complex international IPR treaty came into force in
1995 after the end of the Uruguay Round of trade negotiations conducted within the
General Agreement on Tariffs and Trade (GATT). The TRIPS agreement sets minimum
standards for the protection of intellectual property (according to and in compliance
with the treaty, individual states create their own legislation) and creates an elaborate
framework in comparison with the GATT itself as amended in 1994, which considered
the IPR only on a very limited scale.

Article 7 of the TRIPS reflects one of the main premises of the agreement - that
is a balanced approach towards IPR and societal interests. According to the article, one
of the agreement’s objectives is therefore to promote innovation while facilitating the
diffusion of technology. TRIPS is laying down general standards for the IPR protection,
albeit the balance is to be reached by the domestic legislation. As the transfer of
technologies is concerned, the main provision is anchored in Article 8 of TRIPS (called
Principles):

‘Appropriate measures, provided that they are consistent with the provisions of

this Agreement, may be needed to prevent the abuse of intellectual property rights by

% Almlund, P., Jespersen, P., Riis, S., 2012. Rethinking Climate Change Research: Clean
Technology, Culture and Communication. Roskilde University: Ashgate Publishing, p. 25.

* Ibid p. 26.
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right holders or the resort to practices which unreasonably restrain trade or adversely
affect the international transfer of technology.’

In general, the agreement is considered to be the most pervasive international
treaty on intellectual property to date and is accepted by 162 countries (i.e. all WTO
members). Therefore this paper will focus predominantly on international IPR measures
under this agreement. The underlying provisions regarding technological transfer are as
follows:

As mentioned, the basics are set out by the Article 7 of TRIPS titled Objectives:

‘The protection and enforcement of intellectual property rights should
contribute to the promotion of technological innovation and to the transfer and
dissemination of technology, to the mutual advantage of producers and users of
technological knowledge and in a manner conducive to social and economic welfare,
and to a balance of rights and obligations.’

The most relevant provisions for the transfer of environmentally friendly
technologies are then to be found in Section 5 (on patents) and Section 7 (undisclosed
information).

The influence of the negotiations conducted by the developing countries is
reflected in the outlined Article 7, which is thereafter broadened by Article 66.2. By this
measure, member (i.e. WTO) states are encouraged to support and promote technology
transfer from enterprises in their territory to the least-developed countries. Developing
countries requested higher effectiveness of this provision, therefore a decision setting up
a mechanism for better monitoring and implementation of the article was adopted in
2003. Developing countries are encouraged to report how the measure is functioning in
practice.”

As the need for modern technologies mitigating the climate change has become
clearer, it was mostly developing countries which started to express their apprehensions
considering IPR protection to constitute an obstacle to the access to technologies. It was

at the WTO’s Doha Conference in 2001 and later UNFCCC conference in Canctn in

» TRIPS: Issues: Technology Transfer. World Trade Organization. Available at:
https://www.wto.org/english/tratop e/trips_e/techtransfer e.htm. Accessed 5 July 2017.
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2010 when the least developed countries initiated discussions on proposals for adopting
provisions regarding better availability of (not only) environmental technologies.

In Cancun, IPR measures began to be discussed further - for the first time on the
COP level. The conference adopted the Decision 1/CP.16 which established a
Technology Executive Committee and Technology Centre and Network operating under
the UNFCCC.”® The purpose of the Committee is to ‘further implement the framework
for meaningful and effective actions to enhance the implementation of Article 4,
Paragraph 5, of the Convention (technology transfer framework) adopted by decision
4/CP.7 and enhanced by decision 3/CP.13’°" The technology mechanism under
UNFCCC has already been mentioned here.

The IPR issue, with the connection to the technology transfer, will be further
discussed now. Patents as one of the most used ways of protection of inventions and
know-how (and from their nature also the most relevant for the climate technologies)
are going to be explained in the next chapter. However, in some jurisdictions inventors
are also allowed to protect their products with other legal tools.”® Two ways of
technologies’ IPR transfer can be distinguished: either the proprietary rights on the
technology are being assigned to another entity or the user is granted a license to use it.
The license can be specified to allow only the usage of the technology or it can give the
licensee further rights to exploit the device or know-how. Mapping the recent history of
patent protection might be useful for demonstrating how the technologies are nowadays

distributed among countries and therefore where they should be shifted.

2.4.2. Patent Protection: Mapping the Diffusion of Patents

Patents constitute one of the key components in technological companies’
strategies. A patent is a right granted for an invention, i.e. a product or a process that

provides a new way of doing something or offers a new technical solution. It has to be a

% 16th COP of the UNFCCC.The Cancun Agreements: Outcome of the work of the Ad Hoc
Working Group on Long-term Cooperative Action under the Convention. Decision 1/CP.16.
(2010). Paragraph 117.

*7 Ibid paragraph 119.

% Such as utility model, plant variety rights or industrial design protection. These are
implemented, for instance in German and Czech legal system, are not used as often as patents
though.
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solution of a specific technological problem, has to be new and be an outcome of an
invention. To obtain a patent, technical information about the invention must be
disclosed to the public in a patent application.”” In order for a patent to be issued, the
applicant has to file an application within the national jurisdiction - general rule is that
consequently the applicant obtains protection of his invention within this country’s
jurisdiction, patents are thus territorial. Certain requirements have to be fulfilled,
national legislative sets these individually, while following the framework rules outlined
by the TRIPS.

Patent protection laws are therefore, in general, in discretion of individual states.
Hence patenting systems and rules can be very diverse. The TRIPS agreement provides
a legal framework for patenting with basic rules that all the specific systems have to
follow in its Section 5. Probably most importantly, all WTO member states are under
the Article 27.1 of the TRIPS obliged to make patenting available for all inventions,
whether products, processes or others capable of industrial application.'” TRIPS was
the first international agreement of such strict wording. In the next paragraph however,
the agreement allows members to exclude certain inventions from patentability. This
has to be justified by protection of public order, human, animal or plant life or by the
necessity to avoid serious prejudice to the environment.'®' Therefore, article 27.2 could
allow countries to limit patentability of environmentally sound devices. Doing so might
be justified by the environmental reasons. To interpret the provision in this way may
perhaps be challenged in the future and should certainly create a justifiable approach
towards limiting IPR protection in this field. It is being upon the domestic law makers
to project these provisions into their legislations in the desired way.

According to the Article 33, a patent should be granted for a minimum term of

20 years. On the other hand, TRIPS also allows terminating the patent duration before

% About IP: Patents. World Intellectual Property Organization. Available at:
http://www.wipo.int/patents/en/. Accessed 5 July 2017.

"WTO members are therefore obliged to provide patent protection available “for any
inventions, whether products or processes, in all fields of technology, provided that they are
new, involve an inventive step and are capable of industrial application” - the terms ‘inventive
step’ and ‘capable of industrial application’ shall be considered to be synonyms to ‘non-
obvious’ and ‘useful’.

"% See Article 27.2 of the TRIPS Agreement.
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the expiry date for reasons such as failure to pay maintenance fees, a situation when the
patent was obtained by fraud or a decision of the titleholder to forego his rights.'®*
Shortening the patentable period of the environmentally sound technologies was
proposed at international meetings by some of the WTO states (will be mentioned
hereafter).

Mapping the diffusion of the patent protection is a useful tool to comprehend the
disproportion of the distribution of new technologies and therefore to conclude that the
transfer is needed. Patenting is a useful tool - it increases economic efficiency, promotes
free competition and therefore boosts incentives for research and development and it
can reduce duplication of developed products. Within the past period of time, the
number of patents protecting the environmentally sound technologies increased, at least
for some kinds of them, significantly. For more specific information on this chapter,
figures regarding especially the growth of patented environmentally sound technologies
are provided in the Annex of this thesis (provided below).

The data concerning patent usage when it comes to climate change mitigation
technologies were processed by the European Patent Office (EPO) and United Nations
Environmental Program (UNEP) in 2010 when the agencies issued a research
concerning the diffusion of patents - it evaluated data considering entities filing
application for a patent and their country of origin. The research helps to understand the
connection between IP and technological development - the applications for patents
naturally follow the innovation trends. The findings of the research'® will be briefly
introduced here in order to demonstrate how modern technologies are mostly being
developed, patented and used in developed or emerging countries and are, on the other
hand, being unavailable to developing countries.

As the EPO’s research suggests, the number of patents granted has tripled after

the Kyoto Protocol came into force and it was especially the number of patents for

192 Sarnoff, I. et al., 2016. Research Handbook on Intellectual Property and Climate Change.
Chicago: Elgar Publishing, p. 84.

1% European Patent Office. ‘Patents and clean energy: bridging the gap between evidence and
policy’ (2010). Available at:
http://documents.epo.org/projects/babylon/eponet.nsf/0/cc5dadb168363477¢12577ad0054728
9/$FILE/patents_clean_energy study en.pdf. Accessed 12 June 2017.
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climate change technologies that show a rapid increase in previous years.'® This fact
indicates a high potential of these technologies for businesses. As the research also
shows, the patents are mostly being held by developed countries, leading by the United
States, Japan and Germany. Furthermore, almost 60 per cent of technologies concerning
the CO; capture and storage are being distributed among only 10 corporations (data
from 2010).'%°

The research also shows increase of patent protection filing within developing,
yet lately vastly emerging economies such as India, China or Brazil alongside with the
countries that are traditionally considered as being developed. This shift should not be
seen as a proof of a global diffusion of technologies though since the research and
innovation is mostly being conducted within these countries, technologies are not being
transferred there. Thus, it is desirable to aim the technology transfer tools on the least
developed parts of the world. Smaller, least developed economies are being left behind
because of the lack of the financial sources and are therefore depending on the
developed world. Supporting this argument, around 60 per cent of the correspondents of
the research confirmed that they had not issued a license for their product to an entity
residing in a developing country.'*

To conclude the issue of patents and their spread, the fact that most of them are
being held by few has to be emphasized, as well as their unavailability to developing
countries and their private entities. These mostly possess insufficient funds to conduct
their own research or purchase the know-how and devices especially because of their
high prices due to the IP protection tools (or also the lack of knowledge about their
existence or overall absence of interest of the developing countries). The high number
of patent filings in the recent past might suggest that patenting is being exploited in

order to gain financial profit out of a piece of technology which is highly needed, rather

1% See Figure 1and 2 in the Annex of the thesis.
'9% See Table 1 in the Annex of this thesis.

1% European Patent Office. ‘Patents and clean energy: bridging the gap between evidence and
policy’ (2010). Available at:
http://documents.epo.org/projects/babylon/eponet.nsf/0/cc5dadb168363477¢12577ad00547289/
$FILE/patents_clean energy study en.pdf. Accessed 12 June 2017.
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than that boost in genuine innovation occurred.'”” The way to secure the diffusion of
technologies which are highly needed in order to prevent the harmful climate changes is
firstly financing (i.e. securing funding in order to facilitate the technology availability)
and secondly, factual, especially legal tools with the capacity to make these more

accessible, such as compulsory licensing, which will be discussed hereafter.

2.4.3. Compulsory Licensing: Definition and Evolution

One of the goals of the developing countries at the negotiations conducted at the
previously mentioned Cancun COP conference was to introduce specific measures
concerning the so called compulsory licenses. The purpose of these is to overcome
obstacles while accessing the technology either when its purchase is unaffordable or the
owner of the product is unwilling to offer it for licensing.'*®

Compulsory licensing could be defined as a situation ‘when a government allows
someone else to produce the patented product or process without the consent of the

"1 The patent owner however still obtains remuneration and the order

patent owner.
does not limit him from exercising other rights connected to the product or technology.
Sometimes it is the state itself that uses the patent without a commercial interest - this
situation is referred as a govermmental use. Another related institute is the so called
exploitation order'’’ when the government restricts the effects of the patent to secure
that the invention will be available if needed for public welfare or security reasons.
Patentee can then seek the compensation from the government (whereas within the
compulsory licensing, it is being provided by the user himself - the main premise of the
institute is to overcome unwillingness to offer the product).

The compulsory licensing system has been known already since 1925, when it

was adopted into the Paris Convention for the Protection of Industrial Property, which

allowed granting the license virtually without any limitations:

"7 Sarnoff, J. et al., 2016. Research Handbook on Intellectual Property and Climate Change.
Chicago: Elgar Publishing, p. 88.

1% bid p. 75.
"% Tbid p. 76.

"% This is embedded for instance in the German patent laws.
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‘(2) Each country of the Union shall have the right to take legislative measures
providing for the grant of compulsory licenses to prevent the abuses which might result
from the exercise of the exclusive rights conferred by the patent ..." '’

Modern layout of compulsory licensing in international environmental law was
introduced in 1992 by the Agenda 21, which was adopted by the United Nations
Conference on Environment and Development (UNCED). The access to privately
owned technologies (including patented ones) was in the center of negotiations, which
issued a set of recommendations as follows:

'34.18. Governments and international organizations should promote and
encourage the private sector to promote, effective modalities for the access and
transfer, in particular to developing countries, of environmentally sound technologies
by means of activities, including the following: ... e) In the case of privately owned
technologies, the adoption of the following measures, in particular for developing
countries: ... iv. In compliance with and under the specific circumstances recognized by
the relevant international conventions adhered by States, the undertaking of measures
to prevent the abuse of intellectual property rights, including rules with respect to their
acquisition through compulsory licensing, with the provision of equitable and adequate
compensation”"?

As the Agenda 21 did not offer broader layout for the IPR dimension of

technology transfer, it finally got its most complex international legal framework by the

TRIPS Agreement, which was adopted two years later.

2.4.4. TRIPS and compulsory licensing

The provision of Article 7 of TRIPS, i.e. balanced approach towards the
protection and diffusion of technological ideas can also be mirrored in the agreement’s
focus on the issue of compulsory licensing. As historically first, TRIPS has set stricter
rules for awarding any type of licenses and, for instance, completely forbids licensing of

trademarks.

" See Article 5 of the Paris Convention for the Protection of Intellectual Property.

"2 UNCED, Agenda 21 (1992), Chapter 34.
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Compulsory licensing is a special type of license under the TRIPS agreement.
The treaty uses the term use without authorization of the right holder rather than the
term compulsory license.""” The minimum standards are laid down in the Article 31: in
order for the compulsory license to be granted the provision requires that the decision
follows public non-commercial interest, the efforts to obtain authorization on reasonable
commercial terms must have been made and, consequently, these efforts were, after a
reasonable period of time, not successful (this rule may be waived in the case of
national emergency or other fringe situations and the patent holder ought to be
informed), the license should be purpose limited and non-exclusive (and it has to be
terminated when the circumstances which led to a specific situation which allowed for
granting the authorization are not to about to recur), the authorization is to be exploited
within the domestic market of the state authorizing it and the right holder is to be paid
remuneration. The article goes a step further when it also regulates a situation when the
exploitation of a patent is not possible without infringing another patent.''* More
specific rules for when the license can be issued must be provided by the national
legislations, however, they shall not be contrary to the international law rules of TRIPS.

The TRIPS agreement has a far outreach in regulating the issue of compulsory
licensing than any previous international treaty, especially in its recent long-time-
discussed amendment from 2005 which came into force almost twelve years later, in
January 2017. The amendment imbedded Article 31bis as well as an annex and
appendix specifying the article. The purpose of these is to ease the WTO countries to
grant licenses for affordable medicine and other medical material in order for them to be
available for countries which cannot produce them domestically.''> Under these articles,
the WTO members are therefore quite free in allowing compulsory licensing while the
conditions for the process are being laid out by these provisions. The countries are
allowed to create domestic laws to specify grounds for issuing the compulsory license,
which (and here the difference between the applicability of Article 30 and 31bis can be
distinguished) can be used also outside the state borders. Article 31bis of TRIPS

'3 See Article 31 of the TRIPS Agreement.
"% See Article 31 (1) of the TRIPS Agreement.

"> Amended TRIPS Agreement. World Trade Organization. Available at:
https://www.wto.org/english/docs_e/legal e/31bis_trips 01 e.htm. Accessed 3 July 2017.
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therefore modifies the previous article by adding specific rules for pharmaceutical
products when it, in fact, loosens the rules set out by the Article 31.

Before the TRIPS measures were in force, states’ legislations were rather
heterogeneous. Germany’s IPR environment will be demonstrated here as an example.
Measures on compulsory licenses were a part of the German Patent Act even before
TRIPS started to focus on the issue.''® To comply with the treaty and further elaborate
the institute of compulsory licensing, the country amended the act that now requires
fulfilling the general TRIPS conditions. According to the act, public interest for the
issuance has to be recognized. A small discourse about the term public interest in the
judgements of the German justiciary shall be made here. The competent court has to
balance the interest of the people and the patentee’s right to decide not to grant licenses.
The simple fact that the patent holder is misusing his rights or that by not issuing the
licenses he creates a monopoly, is not a sufficient justification. Rather, a strong
compelling public interest has to be found.''” It shall be still borne in mind though that
it is needed to find a right balance between the proprietary interests of the patent holders
(and therefore the whole patenting system premise which is to encourage research) and
the public interest argument.

Proposals for compulsory licensing of environmentally sound technologies and
other similar instruments have regularly been discussed not only within the WTO but
also during the UNFCCC meetings. A few uttermost drafts arranging a complete ban for
patenting these technologies were submitted for instance and, naturally, got quickly
rejected by developed countries.''® In general, ideas about certain exclusion for patents
are a very sensible topic at the both UN and WTO meetings. The scope of exclusion
(i.e. what technologies should be excluded from patenting and what defines them)
would be very difficult to determine and even if the risk of climate change would be
sufficiently justifying reason for the exclusion from patenting, the risk of creating a

precedent for similar situations might be too high. Another proposed alternative was to

""®Von Falco, A., ‘Compulsory Licenses as a Defense in Pharmaceutical and Biotech Patent
Litigation’. Future Science (2016); Volume 5, Issue 6: p. 351.

"7 Ibid p. 352.

"8 Sarnoff, J. et al., 2016. Research Handbook on Intellectual Property and Climate Change.
Chicago: Elgar Publishing, p. 81.
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modify Article 27 of the TRIPS in a way that allows member states to create a case-by-
case based system to evaluate which inventions are indispensable enough for limiting
the climate change and are therefore eligible to be diffused.

As suggested by Indian representatives in the Committee on Trade and
Environment of the WTO, limited time patents (shortly mentioned above) could also
serve as a partial solution of unavailability of a patented technology. Their proposal
reads:

‘While the term of protection for a patent under Article 33 of the TRIPS
Agreement is a minimum period of 20 years from the date of filing, members may be
allowed, ..., to reduce this to a much shorter term of protection so as to allow free
access to patented environmentally sound technologies and products within a shorter
period in order to deal rapidly with environmental problems. 119

The proposal again serves as an example of one of the developing countries’
suggestions of how to establish a better diffusion system for the technologies they are
interested in. However, according to Article 27.1 of TRIPS (as mentioned above),
environmentally sound technologies still cannot, at least on the international level, be
treated differently from other patented inventions when it comes to the compulsory
licensing or a complete prohibition of patenting. When considering public interest (as
understood from the German case), that could be recognized while evaluating the need
for environmental technologies, a different (e.g. shorter term of protection) treatment
for these, however, could be justifiable - after all, the different treatment for medical
products, where the public interest had been recognized, was already acknowledged.
Specific provisions considering this could be implemented through an amendment to the
TRIPS agreement and the proposal for this would have to be submitted by two-thirds of
the members and subsequently would need to meet a consensus among the WTO
states.'?” Adoption of provisions of similar content has not found a sufficient support

among the, especially developed, member states up to date.

" World Trade Organization - Committee on the Trade and Environment. The Relationship of
the TRIPS to the Development and Access and Transfer of EST&P. Proposal of a Decision
WT/CTE/W/66 (1997).

120 See Article IX. of the Agreement Establishing the WTO.
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As compulsory licensing can be seen as a way how to solve the issue of
unavailability of adaptation and mitigation climate technologies, in the same time, it
shall also be borne in mind that if the rights for the utilization of the product are forcibly
taken away from the patent holder, it would mostly not involve necessary components
which should be transferred together with the rights under the patent (such as know-
how, specialized training or other type of cooperation of the patent holder). This could
make the exploitation of the transferred instruments complicated or even impossible.
Since the compulsory licensing scheme is already in operation and could be justifiable,
this specific aspect should be recommended to focus on in the future climate
technologies debate.

It shall also be emphasized that compulsory licensing mostly does not make
patented products cheaper - it only overcomes their unavailability on the market. The
patentee is still eligible for a remuneration which the seeker shall pay. If the funding
still cannot be secured, the institute of exploitation order,"*! known, for example, from

the German patent law, could be applied.

2.5. Evaluation of International TT Processes, a Case Study of
Ethiopia
2.5.1. Experience of the Czech Diplomacy

The last chapter is devoted to the evaluation of international financial
mechanisms and other legal tools supporting the shift of climate technologies while
analyzing some of the issues surrounding the problematics from the practical
perspective on an example of a developing country. It endeavors to offer
recommendations in order to improve the functionality of the technology transfer
processes (investments predominantly) and their applicability.

As a way how to explore the practical side of the matter, the situation in Ethiopia

has been examined and will be used as a model example. For the purpose of the thesis,

21 As mentioned previously, the institute gives government an option to restrict the effects of
the patent to secure that the invention will be available if needed for public welfare or security
reasons. Patentee can then seek the compensation from the government itself.
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the Embassy of the Czech Republic in Addis Ababa has been contacted and knowledge
provided by the Ambassador, Mgr. Karel Hej¢, is therefore one of the main sources of
information for this chapter. Additional source of information is an interview given by
Ing. Véra Venclikova, a representative of the Business Platform for Foreign
Collaboration, a Czech institution supporting the investments of the Czech companies in
developing countries that was established by the Confederation of Industry of the Czech
Republic, Association of Engineering Technology and Association of the Czech
Railway Industry.

As the Ambassador of the Czech Republic in Ethiopia mentioned, the foreign
technologies mostly reach the country in the form of foreign private investments. In
praxis, the companies develop a product and then try to sell or operate it in the
developing country. The initiative therefore mostly comes from the private spheres
themselves without regard to international legal tools or supporting programs. One of
the issues while installing the product or bringing it to the local market is the lack of
information about the local environment (i.e. natural and societal conditions, specific
needs of the country, information about infrastructures and others). Therefore some
companies rather invest in a profound market research to find out whether their product
could even be successful on the local markets. Some skip this step and find themselves
in a situation when their product cannot find its space on the local market.

Better international information platform for private investors shall be established,
or rather, reestablished. The Technology Mechanism under the UNFCCC has a similar
goal - of searching for where the demand is and for what product. However, the UN
mechanisms mostly work on the international, i.e. state level. States or other
international bodies do have the access to the information, only they fail to reproduce it
to the private entities. Most of the companies interested in applying their technologies in
other countries’ markets are lacking the information which are available to the states
more easily. As already mentioned, systems of this character are already operating.
However, their outreach on private sector is limited. Consequently, to figure out a more
comprehensive system which engages private entities on much bigger scale, is one of
the recommendations after conducting a research described in this paper. Also,
individual states could be recommended to establish their own functioning information

platforms whose existence would be well-known to the companies of the state, so that
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they had knowledge that these kinds of information are available and could help them
with targeting specific developing countries.

What might also be caused by the lack of information available to the private
entities is the awareness about the fact that to transfer the technology is mostly not the
only step the investors have to take. Together with the technology, the know-how must
be shifted as well, in a form of schooling the locals how to, for instance, operate and fix
the installed products. Private investors sometimes do not consider this aspect of the
transfer. International tools securing the transfer of know-how and education are not
efficient if even existing, therefore to focus on informing the investors and to realize the
importance of the education that is needed to be transferred together with the
technology and therefore support it (for instance on the international organizations’
level) is very important aspect as well.

Lack of information of technical character might also constitute an obstacle
while transferring the technology and, again, an international comprehensible source of
knowledge, which would be open and known to private bodies, should be established.
The problem might arise when the product is brought to the country but cannot be
installed or operated because of lack of tools needed or the insufficiently developed or
lacking infrastructure. To provide information about the local conditions via reachable
channels, that are also cost-free, might do the business.

To establish and operate these information channels would obviously be the
easiest if realized on the international organizations level - these have the global
outreach and with some sort of system of soft or even hard laws it could be easier for
them to gather and assemble these valuable information which would make investing in
developing countries easier. And again, the information must be easily reachable and
the knowledge about the existence of these channels shall reach the investors.

Considering the protection of intellectual property, the obvious issue is financing
(in order to finance licenses for instance). In Ethiopia, various programs under the
OECD and the UN are being conducted. The state projects are being financed by the
state itself, however, the government always seeks for co-financing coming from the
international organizations or banks, such as the African Development Bank. As
concluded above, compulsory licensing, in the domestic legal ground, might be in some

cases justifiable under the environmental protection reasons. In order to secure the

55



broad international bracing of the institute, global treaties would have to be amended or
praxis accepted by international forums would have to be developed. From the
experience of the Czech diplomacy in Ethiopia, issuing license compulsorily or
rendering an exploitation order is mostly not the usual way of transferring a piece of
technology (as explained above, the practice of using compulsory licenses is so far
being more widely established in the medical area). Patent holders therefore follow the
general way of offering the licenses. Entities that are not willing to do that are mostly
out of the viewfinder of the state or international organizations. Launching an easily
reachable international register of patented environmental technologies could be a way
of handling this issue. On the other hand, the problem of stealing the transferred know-
how, as well as cases of abusing the compulsory licensing system might arise, and that
would probably constitute a huge opposition to this idea within the developed countries.
This could be solved by some sort of insurance scheme - if the inventor’s product or
know-how got abused, damages would be awarded (to speculate about the burden of
proof in these scenarios would be legitimate though but it is not in the scope of this

paper to discuss it).

2.5.2. Czech Business and Investments in Foreign Projects

A short research conducted by the Business Platform for Foreign
Collaboration '** explored whether the weak protection of the intellectual property
within the legal system of developing country, and therefore possible cases of stealing
the know-how, discourage the companies from engaging in tenders for the foreign
development projects. It should be mentioned here that although some international IPR
protection systems are in function,'> their outreach and success rate on the every-day-
life basis is rather questionable since the area is mostly regulated by the domestic laws.

That constitutes difficulties with procedures for filing the patent and the consequent

'22 The Business Platform for Foreign Collaboration ‘Ochrana prav nehmotného vlastnictvi v
projektech rozvojové pomoci.” (2015). Available at: https://www.ppzrs.org/soubor/anketa-
ochrana-dusevniho-vlastnictvi/.

' Such as the Madrid International Trademark system, The Patent Cooperation Treaty, which
in some cases might be functional and able to construct a protection for a product or know-how
internationally; the IP system within the European Union is probably the most successful one.
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enforcement of the technology holder’s rights and these uncertainties might discourage
the businesses from transferring their technologies.

However, the survey has unveiled that most of the Czech companies interested
in investing in developing countries are not greatly aware of the IPR issues and do not
take them into consideration, or, if there is one, they expect that the project organizer
(i.e. international body such as the EU or domestic government offices) takes over in
dealing with this kind of issue. A small number of the respondents have their own
procedures of preventing stealing of their know-how, in the form of frequent
innovations of technological procedures and solutions.'**

Furthermore, according to the survey, the Czech companies show interest to be
involved in the projects involving investing in developing countries only on a limited
scale. The reason behind it is a limited awareness about the opportunities as well as
complicated conditions that have to be fulfilled or, when the projects include an
engagement of the state, skepticism towards the state institutions (which is a typical
feature of the Czech business environment). Again a proposal for an easily reachable
register of possibilities for investments might be suggested here as a way of a solution.
This register should contain information about needs and possibilities of the developing
countries as well as recommendations for business of what to focus on.

An example is going to be presented now. In Ethiopia companies should not be
encouraged to invest in photovoltaic power plants. Even though the country might seem
to be an ideal candidate for solar energy power industry, in fact, conditions are not
suitable for installations of this kind. The reason is that the country actually has too
much sun which would lead to overheating of panels and therefore traditional solar
technologies would not be functional. It is as well a very dusty country - these
environmental conditions require more advanced solar technologies and consequently it
might be more convenient to focus on different technologies for energy production.
These types of information investors often lack and international ‘catalogue’ might

work as a useful tool.

'** The Business Platform for Foreign Collaboration ‘Ochrana prav nehmotného vlastnictvi v
projektech rozvojové pomoci.” (2015). Available at: https://www.ppzrs.org/soubor/anketa-
ochrana-dusevniho-vlastnictvi/.
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Considering Ethiopia and Czech investors in the country, cooperation is mostly
being carried out in a form of direct investments in specific projects, joint ventures' or
establishment of an independent affiliate. For the latter two, Ethiopian laws require
involvement of a local element (employees, partial owners, financial interest, etc.). This
way investors are also partially forced to invest into local human capital together with
transferring of know-how and technologies. The problem occurs when the investor’s
training is basically being exploited by other companies in a way that another
corporation decides to give a better offer to a trained employee and therefore causes an
outflow of a workforce. Difficulties caused by the social and moral reasons are thus
another obstacle investors have to face, which probably cannot be solved legally in a

country where law is not yet being effectively enforced.

2.6. Conclusion

The development of technologies is currently bound alongside the advancement
of human civilization more than ever before and its influence on our environment and
climate is growingly evident, albeit disputable. The perception that modern technologies
only affect the environment in a harmful way is already almost overcome as science and
industries are slowly gravitating towards a more sustainable and green approach for not
only environmental reasons but also the economic benefactors. The devastating impact
humankind has on our environment and the climate is becoming clearer and by realizing
this, there has been an influx in demand for green technologies and therefore investing
in them is becoming more attractive.

One of the reasons behind the growth in global awareness of the effects of
climate change is that major international organizations such as the United Nations
started to push their environmental policies since the early 1990’s. Documents such as
the Bali Road Map from 2007, decisions issued by the 16th Conference of the Parties of
the UNFCCC in 2010 and finally the Paris Agreement in 2015, which all aim at

preventing dangerous anthropogenic changes in our climate, apply particular emphasis

'2> A business created by two parties, mostly sharing costs and risks, with shared decision
powers.
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on the importance of the green technologies for the limitations of these changes. These
technologies need to be transferred to countries that do not possess them, so that
effective combat against climatic changes is secured. As proved by the research of the
European Patent Office, countries that are considered to be more economically
developed hold an absolute majority in registered patents for climate technologies.
These technologies are therefore being developed in rich countries and developing
states are dependent on them for their provision.

However, there are many obstacles the transfer of technologies has to face.
Legal regulations, finance, social issues and habits as well as lack of knowledge are
some of the main challenges. The general way of transferring technologies is through
financial investments, however, a lack of thereof is probably the most imminent issue
when transferring technologies. Developing countries very often seek at least partial
monetary funding from the international bodies. Therefore international financing
schemes have been established under number of supranational bodies. These include the
World Bank group, the United Nations (its treaties use several financial mechanisms to
fuel the technology transfer) and the OECD. In the thesis, a few programs established
under the UN were explored. Its financial mechanisms are generally focused on aid in
developing countries but there are few of them centered on the environment or climate
solely - the Green Climate Fund does aim to provide resources in order to mitigate the
climate changes and finance the technology transfer through, under the guidance of the
Conference of the Parties of the UNFCCC and the Technology Mechanism. Their role
is particularized on the issue of climate technologies, possessing knowledge about their
existence and usability as well as giving financial resources to those demanding them.
These funds proclaim themselves as successful tools serving their purpose; however, to
prove their real functionality (which was one of the aims of the thesis) is difficult
mainly because of the lack of neutral non-partial sources of information. Nevertheless,
to include effective financial mechanisms in international environmental treaties shall
continue to be supported, since their importance could be significant, particularly in the
future.

One of the biggest legal obstacles to the transfer of technologies is intellectual
property protection. Without the protection of the rights stemming from a technology’s

invention, research and development would miss some of its financial incentive and
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stagnate, since the return of the expenses would not be assured. On the other hand, the
protection makes technologies costly, since the license for usage has to be obtained by
the one who is interested in the product. Besides, the owner of the technology might not
be willing to offer a license for the product at all and thus the technology cannot be used
or copied because of the IPR protection. In these scenarios, it might be justifiable to use
an institute called compulsory licensing: the states decide the product has to be offered
in the public sphere, however, the holder of the intellectual property rights is still
awarded revenues.

The TRIPS agreement includes provisions on compulsory licensing valid outside
of the borders of the issuing state. Under the present form of the agreement, these
provisions are applicable chiefly to the pharmaceutical products. Whether the same
system of treatment of environmental technologies could also be justified is debatable
and it might be necessary to create a new amendment to the TRIPS agreement.

Research conducted and summarized in the thesis was eventually consulted with
experts in relevant problematics. The ambassador of the Czech Republic in Ethiopia
Mgr. Karel Hej¢ and executive director of the Business Platform for Foreign
Development Cooperation Ing. Véra Venclikova were interviewed and talked about the
impacts of international processes of the technology transfer. They both explained how
the Czech businesses react on the international IPR laws and what the process of
investing looks like. Problems connected to the topic are mostly caused by the lack of
knowledge about the foreign lifestyle, sociopolitical aspects and technical environment
which are of a very complex nature. Continuing in developing functional educational
schemes in developing countries, strengthening international information databases,
insurance systems for cases of stealing of the know-how and promoting collaboration
between market and state actors could be a partial solution to the problem.

Amending the TRIPS agreement so that the binding international legal
provisions on compulsory licensing without border limits or exploitation orders would
be automatically applicable on environmental technologies might help the diffusion of
the technologies. However, in the same time it could potentially act as a powerful tool
for those making decisions about what technologies to apply the provisions on.
Currently, states can autonomously adopt domestic measures to ensure that

environmentally sound technologies will obtain a compulsory license or exploitation
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orders. International laws would however safeguard the general rules for all states
uniformly without regard to state borders. A prediction on how such measures would
work, on which technologies and to what extent they would be applicable, is difficult to
make in the up-to-date international legal environment. Until the international
legislation on the topic is created, the domestic law makers shall be invited to adopt
domestic laws allowing the usage of the compulsory license on technologies considered
worth diffusing also outside of the country borders, while reflecting the public interest
argument as comprehended by the German justiciary.

In summary, while the literature on the diffusion of environmental technologies
is relatively sparse, it was possible to identify a number of issues. These were discussed
in the paper and possible solutions were offered while the situation in Ethiopia with
regard to the Czech business environment was evaluated and the practical impact on this

country in the East-African region was considered.
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Master’s Thesis Summary in Czech Language

Teze diplomové prace v Ceském jazyce

Uvod

Problematika globalniho oteplovani, respektive klimatickych zmén, je posledni
dobou velice ozehavym tématem diskutovanym jak na domécim, tak i mezinarodnim
poli. Fakt, Ze naSe planeta se otepluje, Ze mé na tento dé&j velky vliv clovek a ze ptirodni
1 socidlni dopady zmény klimatu budou v budoucnu velmi tristni, byl jiZ uznan vétSinou
odborné i laické vefejnosti.'*® Diivodem pro to jsou napiiklad stale astéji se objevujici
hydrometeorologické extrémy, zaznamenané rapidni tani ledovcli a permafrostu c¢i
ubytek biodiverzity. V posledni dobé byva rovnéz upozornovano na socialni dopady
zmény klimatu - zmény v pfirodnim prostiedi clovéka maji jisté i znac¢ny vliv na lidskou
spole¢nost, pficemz naptiklad problém takzvané klimatické migrace bude v budoucnu
vyzadovat komplexni feSeni a prizptsobeni se zapadnich spolec¢nosti masivni vIné
migrace.

Pii uvédoméni si komplexnosti celého problému nelze dojit k jinému nazoru nez
tomu, Ze zména klimatu bude jednou z nejvétSich vyzev, kterym lidstvo muselo
doposud ¢&elit. Reeni problému vyzaduje spolupraci mnoha védeckych odvétvi, mimo
jiné 1 pravniho. V oblasti prava mezinarodniho je téma feSeno v ramci nékolika
mezinarodnich smluv, pfi¢emz ty zdkladni jsou v této diplomové praci piedstaveny.
Pozornost je vénovana predevsim té nejnovejsi - Patizské dohodé€ z prosince roku 2015,
jejiz patrn€ nejveétSim uspéchem bylo jeji rapidni pfijeti a ratifikace, kterézto svéd¢i o
urgentnosti soucasné situace (ovSem patrné také o jisté ,,mékkosti* celé¢ dohody).

Dulezitou védeckou instituci, z jejihoz vyzkumu cerpd prvotné Organizace
spojenych naroda (dale také jako “OSN”), je takzvany Mezinarodni panel pro zménu
klimatu (dale také jen “IPCC” - Intergovernmental Panel on Climate Change). Zprava
vydana IPCC v roce 2007 nastifiuje scénar zvySeni globalni primérné teploty o 1,8 az 4

stupné Celsia v ptipadé, Ze lidska spole¢nost bude pokracovat v takzvaném “business as

12 Nuccitelli, D., *97% global warming consensus paper surpasses half million downloads’. The
Guardian (2016). Dostupné z: https://www.theguardian.com/environment/climate-consensus-
97-per-cent/2016/jun/23/97-global-warming-consensus-paper-surpasses-half-a-million-
downloads. Cit. 15. 3. 2017.


https://www.theguardian.com/environment/climate-consensus-97-per-cent/2016/jun/23/97-global-warming-consensus-paper-surpasses-half-a-million-downloads
https://www.theguardian.com/environment/climate-consensus-97-per-cent/2016/jun/23/97-global-warming-consensus-paper-surpasses-half-a-million-downloads
https://www.theguardian.com/environment/climate-consensus-97-per-cent/2016/jun/23/97-global-warming-consensus-paper-surpasses-half-a-million-downloads

1'% p¥istupu, a to jiz v pribshu jednadvacatého stoleti. Ve zpravé byly popsany

usua
katastrofické nésledky antropogenné zpiisobené¢ho globalniho oteplovani a IPCC tak
prakticky stanovil, jaké zmény klimatu jiZ lze kategorizovat jako nebezpené.'*®

Vyzkum IPCC byl jednim z divoda pro OSN k zaujeti stanoviska k problému
klimatickych zmén. V ramci této organizace vznika vétSina inciativ, které maji tomuto
predchazet, a to 1 v podob¢é mezinarodnépravnich umluv a jinych instrumenta - praveé
tyto diplomova prace zpracovava.

Tematicky ji lze rozdélit do dvou hlavnich kapitol: prvni pojednava a kriticky
hodnoti pravni vystupy mezinarodnich klimatickych diskuzi (pfedev§im Patizskou
dohodu, jakoZto komplexni klimatickou mezinarodni smlouvu, kterd bude ovliviiovat
budouci podobu feSeni tohoto globalniho problému) a druhd se zamétuje na konkrétni
aspekt spojeny s problematikou ochrany klimatu, tedy ptenos technologii, jejichz cilem
je zménam klimatu ptedchéazet, zmirnit je nebo spole¢nost na tyto adaptovat.

Jelikoz tato prace nese nazev “Vybrané otazky prava ochrany klimatu se
zaméfenim na proces prenosu technologii”, je na tomto misté tfeba poznamenat, Ze
autorka pojedndva pouze o né€kolika zvolenych tématech, kterymi se zabyvaji
mezinarodni klimatické umluvy, a z jejiho pohledu dilezitych aspektech, které jsou
spojeny s transferem technologii.

Cast prace vznikla piepracovanim prace SVOC, ktera se umistila v roce 2016 na
tretim misté ve své kategorii. Velka ¢ast zdroji byla opatiena pti pisobeni autorky na
Univerzité¢ Oslo, kde se vénovala studiu prava zivotniho prostiedi se zaméfenim na

ochranu klimatu.

Ramcova amluva OSN o zméné klimatu
Problém globalniho oteplovani zacal byt na mezinarodnim poli intenzivnéji
diskutovan na konci 80. a zacatku 90. let minulého stoleti. Valné shromazdéni OSN

zapocalo s negociacemi, které vyustily k pfijeti textu takzvané Ramcové umluvy o

'*" Business as usual je princip hospodateni, ktery nezohlediiuje moderni, k piirodé Setrngjsi
postupy a jehoz hlavnim cilem je primarné pouze zisk, pficemz nejsou zohlednovany negativni
externality vyroby.

' IPCC, WG 1. ‘Climate Change 2007: The Physical Scientific Basis’, obsazeno v Fourth
Assessment report: Climate Change 2007 (2007), Summary for Policymakers.
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zméné klimatu (United Nations Framework Convention on Climate Change nebo také
“UNFCCC”), a to v ¢ervnu 1992 na Konferenci OSN o zivotnim prostiedi a rozvoji v
Rio de Janeiru. Participuje na ni v soucasnosti na 196 statt celé¢ho svéta a Evropska
unie, patii tak mezi nejuniverzalnéjsi mezinarodni dohody viibec.

Pro pochopeni celého klimaticko-pravniho ramce je dilezité zdiraznit, zZe
UNFCCC je umluvou ramcovou. Zavadi pravni principy ochrany klimatu, hlavni cile
celého systému a obsahuje rovnéz zmocnéni organti, které maji do budoucna vytvaret
konkrétnéjsi pravidla (takzvana Konference smluvnich stran rdimcové dohody - “COP”).

Vychodiskem celého systému je myslenka, ze “zména klimatu Zemé a jeji
nepriznivé diisledky jsou spolecnym zdjmem celého lidstva”.'*® Clanek 2 poté stanovuje
hlavni cil imluvy a tedy 1 navazujicich pravnich instrumentt:

“Konecnym cilem této umluvy a jakychkoli souvisejicich pravnich dokumentu,
které konference smluvnich stran pripadné prijme, je dosdhnout, v souladu s
odpovidajicimi opatrenimi umluvy, stabilizace koncentraci sklenikovych plynu v
atmosfére na urovni, ktera by predesla nebezpecnému naruseni klimatického systému
viivem lidské cinnosti. Této urovné by mélo byt dosazeno v takové lhité, kterda dovoli
ekosystéemum, aby se prirozenou cestou prizpiisobily zmené klimatu, ktera zajisti, Ze
nebude ohrozena produkce potravin, a ktera umozni, aby hospoddrsky rozvoj mohl
pokracovat udrZitelnym zpiisobem.”

Pro pochopeni je dilezité interpretovat vyznam jednotlivych pojmi obsazenych
v této zdkladni mySlence imluvy. Ta byla po dlouhych vyjedndvéanich navrzena tak, aby
se od ni vSechna budouci rozhodnuti odraZela a aby byla dostate¢cné¢ dynamicka a
dokazala tak zajistit dosahovani stanovenych cili v delSim ¢asovém horizontu i v
budoucnu. Zahrnuje v sobé€ cileni na lidstvem vytvofené emise, stabilizaci jejich
koncentrace (tedy smifeni se s tim, ze zvySend koncentrace nebezpecnych latek
zpusobend lidskou ¢innosti se jiz v atmosféfe nachdzi) a to na urovni, kterd by neméla

byt pro lidskou spole¢nost nebezpetna.'*’

12 UNFCCC, odst. 1 preambule.

B0 Voigt, C. The International climate change regime - UNFCCC (pfednaska). 4. 2. 2016.
Universitetet i1 Oslo.
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Nékteré z hlavnich myslenek obsazenych v ¢lancich dohody jsou také principy
mezinarodniho prava obecného. Jde pfedevsim o princip pfedbézné opatrnosti a princip
udrzitelného rozvoje, které jsou v soucasnosti v mezinarodnim pravu zivotniho prostiedi
jiz zavedenymi principy, nebo také zasada spolecné, ale diferencované odpovédnosti a
rozdilnych schopnosti stati umluvy. Pojeti tohoto principu v UNFCCC na témét
¢tvrtstoleti urcilo, jakym zplisobem staty k pravidlim piistupovaly. Ramcova dohoda
rozdélila staty na rozvinuté a rozvojové, pficemz na prvni skupinu dopadala striktni
pravidla a emisni limity, zatimco druhd méla stanoveny jen minimalni povinnosti.

Tento princip se odrazi i v dals$im mezinadrodnim instrumentu, ktery byl sjednan
o pét let pozdéji - takzvany Kjotsky protokol. Naopak v Patizské dohodé byl znacné
oslaben, ¢imz byla vlastn¢ urgence problému oteplovani zdliraznéna, kdyz byly nyni

povinnosti stanoveny vSem statiim spolecné.

Kjotsky protokol

Rysem UNFCCC bylo, ze nestanovovala zadné konkrétni cile, ale prakticky
pouze principy a nastin postupt, jak obecnych cili dosahnout. Bylo na organu umluvy -
tedy shromazdéni vSech participujicich statd, tzv. COPu, aby v budoucnu tato
konkrétnéjsi ustanoveni pfijal. K tomu doslo v prosinci 1997 v Kjotu, kdy byl piijat
protokol dle ¢lanku 17 UNFCCC, jehoZ ukolem bylo stanovit konkrétni zavazky
tykajici se reduk¢nich cili pro rozvinuté staty, tedy hrani¢ni hodnoty toho, jakeé
mnozstvi sklenikovych plynli ktery stat mize rocné€ vyprodukovat.

Emise jsou problémem globalnim, Kjotsky protokol tedy pracuje s premisou, ze
nezalezi na tom, kde budou sklenikové plyny emitovany, v atmosféfe se totiz poté
hromadi pomémé rovnomémée. Na tomto stavi protokolem zavedeny flexibilni
mechanismus, tedy systém obchodovani s emisemi. Tento byl nejspiSe nejvetSim
pfinosem protokolu a umoziiuje statim nakupovat ¢i prodavat povolenky na vypousténi
sklenikovych plynt. I ptfesto ale tento systém flexibility (stejné jako i1 dal$i nastroje
zavedené Kjotskym protokolem) ma plsobit pouze subsidiarné k vlastnimu snizovani

., . ;s 131
emisi na domacim (zemi statu.

B! Kjétsky protokol, &lanek 6.1.d.
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Dal$imi flexibilnimi mechanismy, které statim umoziuji snizovat primérné
globdlni emise jinym zplsobem nez jejich limitovanim na svém vlastnim Gzemi, jsou
takzvany mechanismus cistého rozvoje (Clean Development Mechanism) a projekty
spolecné realizace (Joint Implementation). Oba mechanismy zajistuji investovani
vyspélych zemi do projektl ¢i zafizeni v jiném staté, které maji potencidl nizkych emist,
pfi¢emz je tento potencial vyhodnocen a kone¢na hodnota se zapocita do limitu, ktery je

pro investujici zemi stanoven.

Parizska dohoda

Jak jiz bylo zminéno, hlavni pozornost prvni ¢asti diplomové prace je vénovana
Patizské dohod¢, ktera byla sjedndna na dvacatém prvnim setkani stran Réamcové
dohody o zméné klimatu v prosinci roku 2015. Mnozi slavili pfijeti textu s nadSenim,
jelikoz dohoda reflektuje urgentnost problému globalniho oteplovani a univerzalni
shodu na tom, Ze je tfeba ucinit funkéni opatteni, aby byly zmény zmirnény.

Na rozdil od Kjotského protokolu neni Pafizskd dohoda pfimym instrumentem
fungujicim pod ramcovou imluvou. Vznikla pod jeji dikci, ale funguje jako samostatna
mezinarodnépravni multilaterdlni smlouva. Byla podepsana 197 staty, coz ji Cini
dohodou s témé&f univerzalnim dosahem. Dle dat z Cervence 2017 byla ratifikovana 157
staty. Uéinnou se stala jiz v ¥jnu 2016, coZ ji rovnéz &ini jednou z nejrychleji piijatych
mezinarodnich dohod v historii.'*>

Z hlediska struktury je dohoda rozdélena na dvé ¢asti: prvni, tzv. rozhodnuti
(decision) obsahuje pravné méné zévazna ustanoveni, ktera maji charakter spise
doporu€eni a obecné stanovuji odvaznéjsi cile, kterych by se zemé& mély snaZit
dosdhnout. Druhd ¢ést, tzv. pifiloha (annex) pak obsahuje samotnou imluvu, kterd je
pravné zavazna. Cely dokument je vystaven na konceptu progrese - ma staty vést k
tomu, aby byly ve svych opattenich stdle ambici6zné;si a neustale se zdokonalovaly.

Cil dohody je stanoven v jejim druhém ¢lanku. Dle néj je to “zlepsit globalni
reakci na hrozby zmeny klimatu, a to v ndvaznosti na udrzitelny rozvoj a usili o

vymyceni chudoby,” ptiCemz je stanoveno, ze narust globalni teploty je tieba udrzet

2K tomu, aby dohoda vesla v u¢innost, bylo tieba, aby 55 stati, které jsou spoluodpovédny za
55 % svétovych emisi, odevzdalo ratifika¢ni nastroje - tedy napiiklad listiny osvéd¢ujici domaci
ratifikaci.



vyrazné pod hranici 2 stupné Celsia oproti hodnotdm pted primyslovou revoluci. Staty
pfitom maji usilovat o to, aby nartist nepiekrocil 1,5 stupné. Nekteré staty usilovaly o
nizsi teplotni cil (jako napiiklad staty Evropské unie ¢i nizko polozené ostrovni staty),
jiné naopak o vys§i - tento postoj zastavaly nyni rychle se rozvijejici staty jako Cina a
Indie, jejichz obavy o ohroZeni jejich prav na rozvoj ramovaly veskera Patizska
vyjednavani.'*

Zde je tieba poznamenat, ze Pafizska dohoda sice stale zastava princip spolecné,

ale diferencované odpovédnosti a rozdilnych schopnosti,'**

tedy bere v potaz vyssi
historicky podil rozvinutych stati na zménach klimatu, jiz ale neuklddd povinnosti
pouze jim, ale také statim rozvijejicim se. Ukolem bohatsich stati (které ale v dohodé
nejsou identifikovany a navazuji tedy tak nejspiSe na rozdéleni obsazené v UNFCCC) je
pfedev§im poskytnout financovani, technologie a jinou odbornou pomoc statim
chudsim. DGvodem pro opusténi diivéjsiho striktniho rozliSovani byl pfedevsim rapidni
rozvoj a tedy i vzrist hladin emisi predev§im Ciny.

Strandm neni stanoveno, Ze maji pouze usilovat o snizovani emisi, ale spiSe o
vyrovnavani hodnot emisi, které jsou vypustény a které jsou pohlceny. K tomu ma dojit
bud’ diky pfirodnim zdrojim - rostlinnymi porosty, o jejichz obnovu a zachovavani maji
strany usilovat, anebo uméle vytvofenymi zafizenimi na zachytavani a ukladani uhliku
(carbon capture and storage) - souhrnné jsou v imluvé tyto nastroje oznaCovany jako
propady uhliku - sinks.
vnitrostatné  stanovenych pfispévki zvanych NDC (Nationally — Determined
Contributions). Tyto musi staty pfipravovat, hlasit a plnit a budou diskutovany na
setkanich stran Pafizské dohody, ¢imZz budou kontrolovany a neformalné
vynucovany.'> Jejich obsahem mé byt zavazek se stati k dodrzovani limitd emisi a
popis dalSich opatfeni k jejich snizovani ¢i odbouravani, pfi¢emz maji odrézet nejvyssi

mozné ambice kazdého jednotlivého signatafe. Pravidla tykajici se NDC tvofi

3 Voigt, C. The Paris Agreement (pfednaska). 18. 2. 2016. Universitetet i Oslo. Nutno
poznamenat, ze vybalancovavani prava na rozvoj s pravem na ochranu klimatu je obecné
obsirnym problémem tohoto pravniho odvétvi.

134 patizska dohoda, lanek 2.2.

135 patizska dohoda, &lanek 4.
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nejkonkrétngj$i povinnosti obsazené v Patizské dohod€. Presto jim Ize vytknout
pomérné laxni systém vynucovani. Staty maji povinnost pouze usmériiovat na domacim
poli vytvoiena opatfeni tak, aby umoznila dosazeni téchto stanovenych zavazku. Jejich
kontrola a vynucovani jejich dodrzovani ma probihat ale pouze pies vefejné skrutinium
a systém naming and shaming. Pti uvazeni faktu, ze podobny systém nahlaSovani
zavazkll a jejich plnéni obsahoval i Kjotsky protokol (respektive rozhodnuti prvni
konference stran Kjotského protokolu 27/CMP.1) a jeho tspéch byl pfinejmensim
pochybny, se o&ekavalo, Ze Patizska dohoda tento systém zdokonali.'*® Pro nahlageni
NDC také neni stanoven zadny ¢asovy ramec.

Pti vyjednévanich v Paiizi bylo uznéno, ze omezeni nebezpe¢nych zmén klimatu
se neobejde bez zna¢nych finan¢nich a technologickych transferti. Krom zminky ¢astky
100 miliard USD v nezdvazné prvni casti dohody (tzv. Paris Decision) vSak konkrétni
pozadavky na financovani dohoda nestanovila. Mezi nastroji, které maji napomoci
prenosu technologii s potencidlem snizovani emisi sklenikovych plynd, zminuje imluva

mechanismus, ktery je zakotveny v UNFCCC, takzvany Technologicky mechanismus.

Vztah technologii ke zménam klimatu

Na problematiku technologii a jejich vztah ke zménam klimatu Ize nahliZet ze
dvou protichtidnych thli pohledu. Tradi¢éné mize byt technologicky vyvoj a uzivani
technologii chapano v tom smyslu, Ze je v opozici k ochrané ptirody. Pfi pokraCovani
v jejich vyuzivani ve smyslu principu “business as usual” je tento ndhled na véc jisté
ospravedlnitelny. S rozvojem konceptu udrzitelného rozvoje'*’ Ize viak vypozorovat
zesileni trendu uzivani technologii s mensi uhlikovou stopou, investice do nich ¢i
podnikani v oblasti technologii, které samy o sobé maji schopnost celkové globalni
emise sniZovat.

RozSitovani technologii, které maji schopnost vyroby s nizkymi emisemi, tedy
snizovat celkové emise a tim omezovat globdlni zmény klimatu anebo adaptovat

spolecnost na tyto jiz nastalé zmény (takzvané mitigacni a adaptacni technologie) hraje

% Voigt, C. The Paris Agreement (prednaska).18. 2. 2016. Universitetet i Oslo.

7 Koncept byl predstaven na piidé OSN ve zpravé nazvané Nase spoleénd budoucnost (Our
Common Future) v roce 1987 a zduraziuje, Ze pii technologickém pokroku a rozvoji je tieba,
aby byla zohlednovana schopnost biosféry ptizpisobit se efektim lidské ¢innosti.
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dilezitou roli pii efektivnim boji proti globalnimu oteplovani. Timto tématem se zabyva
takzvana Bali Road Map138 z roku 2007, kterd rozsifeni technologii jmenuje jako
strategicky cil klimaticko-pravniho rezimu. Rovnéz Pafizska dohoda se klimatickym
technologiim vénuje a zdiraznuje dilezitost jejich transferu od rozvinutych k méné
rozvinutym zemim. Transfer se ovSem setkdva s potizemi a to z hlediska
ekonomickych, pravnich, ale i praktickych divodu.

Diplomova prace, pifi vyhodnoceni problematiky pifenosu technologii jako
krucialni pro vyrovnavani emisi a jejich pohlcovani (tedy cil, na ktery mifi Patizska
dohoda), vénuje tomuto tématu svou druhou ¢ast a snazi se osvétlit, jaké jsou problémy,
kterym tento proces musi cCelit, pficemz hlavni pozornost je vénovana problematice

ochrany dusSevniho vlastnictvi.

Hlavni prekazky a mechanismy usnadiiujici prenos technologii

Dle IPCC lze samotny pojem transfer technologii charakterizovat jako “Siroky
soubor procesii pokryvajici prenos know-how, zkusenosti a vybaveni se schopnosti
zmirnit a prizpiisobovat se zmenam klimatu, s ucasti vlad, subjektii soukromého sektoru,
financnimi institucemi, neviddnimi organizacemi a vyzkumnymi institucemi. "> Mezi
nejCastéj$i zpusoby, jak jsou technologie Sifeny, patii predevSim dovoz, pifima
zahrani¢ni investice a poskytovani licenci na chranéné produkty. Zda bude technologie
efektivné poskytnuta a aplikovana, zaleZi na mnoha faktorech poskytujici i pfijimajici
zem¢ - jde napiiklad o Uuroveil ochrany prav duSevniho vlastnictvi (IPR),
environmentalni politiky, vladni podpory ¢i technické vyspé€losti zemi. Je nutné mit na
paméti, ze 1 piesto, Ze technologie je poskytnuta, ovSem pfijimajici subjekt nema
dostate¢nou technickou infrastrukturu, zajisténé proskoleni zameéstnanct ¢i praktické
vyuziti daného produktu, neni kyzeny efekt zarucen.

K zajisténi transferu ,,zelenych® technologii byly piedev§im v rdmci OSN
vytvofeny nékteré mechanismy, jejichz tkolem je vytvaret informacni zékladnu a
zajiStovat facilitaci finan¢nich tokt k jejich podpote. Zakotvuje je UNFCCC, Patizska

dohoda, ale také naptiklad Umluva o biologické diverzité. Mezi jeden z

1% Teti konference stran UNFCCC. The Bali Roadmap, Rozhodnuti &. 4/CP.13 (2007).

PYIPCC, WG 3. ‘Methodological and Technological Issues in Technology Transfer’ (2000),
expertni zprava pro vlady, s. 5.
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nejvyznamnéjSich patii takzvany Globalni fond pro zivotni prostiedi (Global
Environment Facility) zalozeny skupinou Svétové banky v roce 1991. Cilem
mechanismu je predevsim zajistit spolupraci mezi zdroji a cili financovani, vytvari také
vlastni fondy. Jeho pozice byla posilena na Ctrnacté konferenci stran UNFCCC v
Poznani, kde byl wvytvofen strategicky program na podporu technologického
transferu. '* Jako dal§i mechanismus, ktery se soustfedi primarn& na klimatické
technologie, 1ze zminit Zeleny klimaticky fond (Green Climate Fund), jehoz zaloZeni
predpoklada jiz UNFCCC, byl ovSem zakotven az Sestnictou konferenci stran
UNFCCC o osmnact let pozdéji - tento fakt demonstruje citlivost a slozitost
problematiky financovani této oblasti.

Sofistikovana platforma pro zajisténi nejen financovani nakupu klimatickych
technologii, ale také investic do vyzkumu, vytvareni ak¢nich planti a informacnich toki
byla vytvofena na konferenci v Cancénu v roce 2010.'"*' Sklada se ze dvou organ,
jejichz hlavnim cilem je poskytovat mnohostranny servis ptenosu technologii a za timto
ucelem vytvari systém doporuceni, které maji formu soft law. Prvnim je takzvany
technologicky vykonny vybor (Technology Executive Committee) zaméfeny na
environmentalni politiku a poskytovani odbornych konzultaci. Sklada se z expertt
jmenovanych stranami UNFCCC, ktefi maji za ukol vytvafet zpravy tykajici se
relevantnich mezinarodnich 1 individualnich politik statii, potieb z hlediska rozSifovani
technologii a asistovat transferu mezi vladami, nevladnimi a vyzkumnymi organizacemi
1 soukromopravnimi aktéry. Druhd soucast technologického mechanismu UNFCCC je
Centrum a sit’ pro klimatické technologie (Climate Technology Centre and Network),

které slouzi predevsim jako informacni zdkladna a implementacni téleso mechanismu.

Problematika ochrany dusevniho vlastnictvi
Problémem pfi pienosu nékterych technologii s nizkouhlikovym potenciadlem je

skutecnost, ze Casto byvaji chranény urcitym druhem préav duSevniho vlastnictvi.

10 Ctrnacta konference stran UNFCCC. Poznan Strategic Program on Technology Transfer.
Rozhodnuti €. 2/CP.14 (2008), Cl1. 2.

! Sestnacta konference stran UNFCCC. The Cancun Agreements: Qutcome of the work of the
Ad Hoc Working Group on Long-term Cooperative Action under the Convention. Rozhodnuti
1/CP.16 (2010).
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Diplomovéa prace se zamétfuje predevsim na patentovou ochranu a pracuje se studii z
roku 2010 (vychazejici z prizkumu Evropského patentového uradu), kterda mapuje
piihlaSovani patenti v riznych statech a pifinasi poznatky o tom, kde k tomuto, a tedy 1
k technologickému vyvoji a inovacim, dochézi nejvice.'*

Studie odhaluje, ze vétSinu patenti na nizkouhlikové mitigacni a adaptacni
technologie drzi tradi¢né ptivodci z nejvyspélejsich zemi, pfedevsim z USA, Japonska a
Némecka. Vzestup v poctu piihldsenych patentii v poslednich letech zaznamenaly
rychle se vyvijejici zem&, predeviim Brazilie a Cina. Sedesatiprocentni vétsina
oslovenych respondentti pak uvedla, ze nikdy neudé¢lila licenci ke svému vyrobku
subjektu, ktery sidli v rozvojové zemi. Vyzkum se tak snazil dokazat, ze vétSina
technologii s nizkouhlikovym potencidlem je vyvijena a produkovéana jen v nékolika
malo zemich. Rozsifeni jejich vyroby a uzivani je vSak, jak je naznaCovdno ve vyse
uvedenych zpravach IPCC ¢i zavérech zasedani Konferenci stran UNFCCC, pro
omezovani globalnich klimatickych zmén velmi podstatné.

Pokud dojde k vyndlezu patentovatelné technologie, jejiz autor si ptihlési
ochranu a neni ochoten poskytnout licenci, existuji v ramei narodnich pravnich tGprav'®
ur¢ité nastroje, jak potiebné vynalezy licencovat i proti vuli autora ¢i v extrémnich
ptipadech je i1 zpfistupnit bez licence, a to nejcastéji z divodh zajisténi bezpecnosti,
zdravi ¢i jiného vézného vefejného zdjmu. Jde ovSem o kontroverzni opatieni, pfi
jejichz aplikaci je nutné peclivé vyvazovat dany vefejny zdjem a ochranu prav
dusevniho vlastnictvi. Je tieba také uvazit, Ze primarnim tcelem patentu je podporovat
vyvoj - bez vidiny zisku z vyrobku v budoucnu si lze jen tézko piedstavit, Zze by
podnikatelé do vyvojaistvi investovali.

Prace popisuje predevSim institut povinného (nebo také zékonného)

licencovani.'* Tento je zakotven v Dohod& o obchodnich aspektech prav k dusevnimu

"2 Ghafele, R., Gibert B., ‘A Changing Climate: the IP Landscape of Clean Energy
Technologies’. Journal of Intellectual Property Law & Practice (2012); Vydani 7 €. 8: s. 624.

'3 Jsou to predev§im vnitrostatni legislativy, které upravuji problematiku autorského prava,
mezinarodni ji dava pouze ramec ¢i urcité bariéry.

'* Mimo tento existuje napiiklad i institut vladniho uziti, kdy licen¢ni poplatky zaplati stat a
vyrobek mize byt vSeobecné uzivan ¢i vyrabén, nebo také exploitacni nafizeni, znamé z
némeckého patentového prava - v tomto piipadé jde o pozastaveni prav z patentu kvili
zdvaznému vefejnému zajmu.



vlastnictvi (TRIPS) a lze jej popsat jako situaci, kdy vlada dovoli subjektu odlisnému od
vlastnika patentu vyrabét produkt nebo uzit proces, a to bez souhlasu tohoto
vlastnika.'* Dohoda TRIPS zakotvuje povinné licencovani predevdim v &lanku 31.
Podminkou vydéani povinné licence je, ze musi byt nejdiive prokdzana snaha ziskat
licenci za smysluplnych obchodnich podminek, pokus nebyl Gspésny, licence nebude
exkluzivni a poté, co jeji ti€el jiz neni napliiovan, musi byt zrusena. Vlastnik patentu ma
pfitom stale pravo na odménu. Koncept tak pouze piekonava nevoli nabidnout vyrobek
k licencovani.

TRIPS také ve ¢lanku 31 stanovuje, Ze vydani povinné licence je omezeno na
uzemi statu, na kterém ma dana vlada jurisdikci. Pod toto ustanoveni je obecné, pokud
domaci vladda uznd za vhodné a vySe uvedena kritéria jsou splnéna, mozné podradit
nizkouhlikové technologie. Uzemni koncept je poté prekonan ¢lankem 31bis, ktery je
ovSem mozno aplikovat jen na farmaceutické vyrobky. Pro tyto mohou vlady vydat
povinnou licenci, pficemz tato neni omezena pouze pro domadci stat. Takto mohou byt
rozsifovany medicinské vyrobky do zemi, které je potiebuji, a zdravi jejich obyvatel by
mohlo byt ohroZeno patentovou ochranou danych produkti.

Lze polemizovat, zda by podobny rezim, jaky je stanoveny pro farmaceutické
vyrobky, mohl byt aplikovan i na nizkouhlikové technologie. V soucasnosti toto neni
mozné a zména by byla nejspiSe proveditelna pouze pres komplexngjsi modifikace

v mezinarodnich 1 domdcich pravnich upravach.

Pienos technologii v praxi: pripadova studie Etiopie

Po pfedstaveni teoretického ramce tykajictho se pravni upravy pienosu
technologii se autorka obratila na né€kolik instituci s dotazem, jak popsané procesy
funguji v praxi. Informace poskytl velvyslanec Ceské republiky v Etiopii Mgr. Karel
Hej¢ a projektovd manazerka Platformy podnikateld pro zahrani¢ni rozvojovou
spolupraci Ing. Véra Venclikova.

Jak bylo zminéno v rozhovoru s velvyslancem, nové technologie do zemé

pfichazeji vétSinou ve formé piimych zahrani¢nich investici. Je casto zdjmem

' Sarnoff, J. a kol., 2016. Research Handbook on Intellectual Property and Climate Change.
Chicago: Elgar Publishing, s. 76.
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samotnych podnikatelskych subjekti technologicky do zemé investovat a mezinarodni
facilitaéni mechanismy tak nebyvaji uzivany pfili§ ¢asto. Problémem ovSem casto byva
nedostatecna informovanost investorii o mistnim prosttedi, zejména nepochopeni jeho
potieb, dale nedostateCna infrastruktura a zdroje v misté investice ¢i také napiiklad
neznalost faktické socidlni a kulturni zékladny. Pokud jde o wuziti naptiklad
Technologického mechanismu OSN, informace, které tento systém opatfuje a které by
byly investorim k uzitku, jsou pfistupné jednotlivym statiim, ty ovSem nejspiS selhavaji
pii jejich reprodukovani relevantnim subjektim.

Je také nutno pripomenout, Ze ptenos technologii musi jit ruku v ruce s
prenosem know-how a znalosti - subjekt musi zajistit investovani do lidského kapitalu,
Skoleni a pravidelného vzdélavani. Tento fakt je nutné si ze strany investord uvédomit.

V pftipadé Etiopie, a koneckoncii vétSiny zemi, podnikatelé nejcastéji voli cestu
klasického nabizeni licenci. Subjekty, které vhodné technologie drzi a které je ptitom
nechtéji nabizet, zlistdvaji mimo hledacek statnich subjektl. Zde se nabizi feSeni opét
pomoci mezinarodniho registru, ktery by zaznamenaval informace o environmentalnich
technologiich a jejich drzitelich. Toto feSeni by vSak vyzadovalo propracovanéjsi
strategii pfedevs§im z diivodu jeho mozného zneuziti.

V posledni ¢asti diplomové prace je zpracovana studie poskytnutd Platformou
podnikatelli pro zahrani¢ni rozvojovou spolupréci, ktera se zabyva otdzkou, zda slaba
ochrana prav dusevniho vlastnictvi v rozvojovych zemich odrazuje Ceské podnikatele
od investovani v rozvojovych zemich. Dle prizkumu mezi respondenty z tady
prumyslovych odvétvi se ¢esti podnikatelé ptili§ nezabyvaji otazkou autorské ochrany
svych produktli a postupii. Pokud se ucastni tendru ¢i projektu zastitovaného organizaci
jako napftiklad Evropské unie, o¢ekavaji, ze problém bude feSen na Grovni organizatoru.
Nekteti respondenti chrani své produkty Castou inovaci.

Obecné ovSem ucastnici prizkumu uvedli, Ze nemaji pfiliSny zdjem o
investovani v rozvojovych zemich, a to ¢asto z divodu tézké dostupnosti, obav z
nezndmého podnikatelského prostfedi €1 nedivéry ve statni subjekty organizujici

projekty.
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Zavér

Zména globalniho klimatu jist€ patfi mezi nejveétsi souCasné vyzvy nasi
spolecnosti. Narodni 1 mezinarodni organizace a dalSi aktéfi se zacali problematice
intenzivngji vénovat na zacatku 90. let minulého stoleti. Prvni a doposud stale velmi
relevantni imluvou v této oblasti je Ramcova tmluva OSN o zméné klimatu z roku
1992. Zavadi zakladni premisy klimatického prava, jeho cile, rozhodovaci instrumenty a
zastresuje 1 dalsi dva diilezité dokumenty v této pravni oblasti - Kjotsky protokol, ktery
rdmcovou umluvu dopliuje o konkrétni cile snizovani emisi a Pafizskou dohodu z roku
2015, ktera instituty imluvy z roku 1992 modernizuje a piinasi aktualnéjsi pohled na
véc, spojeny s urgenci problému oteplovani a nutnosti podniknout kroky k jeho
zmirnéni ¢i prizptsobeni se mu.

Pravé prijeti Parizské dohody bylo oslavovano jako velky tspéch na poli
mezinarodniho prava Zivotniho prostiedi. Umluva vesla rychle v platnost, kdy téméf
veSkeré staty svéta se zavazaly plnit povinnosti v ni stanovené. Na rozdil od dvou
pfedchozich dohod, imluva z Patize stanovuje prava a povinnosti prakticky rovnocenné
vSem statim svéta, a to jako rozvinutym, tak tém rozvijejicim se. Vycitat ji lze jistou
“bezzubost” nékterych opatieni — diplomova prace se snazila rozkryt, jaké nedostatky
by mohly pro umluvu byt vbudoucnu nejvétsim problémem. PredevSim systém
vymahani povinnosti bude v budoucnu nejspi§ v centru debaty, jelikoz prakticky jedina
moznost kontroly a vymahani povinnosti bude ptes zvetejiovani toho, jak si kterd
strana dohody v dodrzovani zavazkl vede, poptipadé¢ v ud€lovani rad, jak cili
dosdhnout. Pfehnany optimismus kolem nové klimatické umluvy tak prozatim neni
pfiliS namiste.

Druhé ¢ast diplomové prace se zamétila na problematiku pienosu klimatickych
technologii. Velkd c¢ast mezinarodnich klimatickych dohod zdlraziluje nutnost
pfedavani technologii a know-how, které maji potencidl snizovat globalni uhlikovou
stopu a tedy zmiriiovat klimatické zmény, ¢i adaptovat lidskou spole¢nost na né. Pro
tyto ucely byl naptiklad v ramci OSN vytvoten takzvany Technologicky mechanismu,
jehoz tkolem je pfedavani informaci o nizkouhlikovych a jinych technologiich, zajisténi
spolupradce mezi investory a pfijemci, a to véetné financovéani projektl souvisejicich

s témito technologiemi.
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Ptenos technologii ovSem nardzi na mnozstvi prekdzek, a to jak praktického,
pravniho, tak i ekonomického rézu. Diplomova prace se zabyvala tim, jaké tyto
piekazky jsou a zda a jak by je Slo piekonat.

Jednou z bariér pii pfenosu mohou byt zdkony zoblasti prdva ochrana
duSevniho vlastnictvi, a to pfedevS§im patentova ochrana. V nékterych piipadech muize
byt pfekonana, zejména jelikoz jednotlivym statim z mezindrodnich umluv (piedevsim
TRIPS) vyplyva moznost vydavat takzvané povinné licence. Jejich uziti vSak muize byt
znacn¢ kontroverzni a Uc¢inky jejich vydani nejisté. Autorka diplomové prace navrhuje
mozné feSeni v podobé aplikovani ustanoveni dohody TRIPS, které se tykaji povinnych
licenci farmaceutickych vyrobkii i na nizkouhlikové technologie. Jednim z problémii,
které by pii tomto mohly vyvstat, je napiiklad nevédomost o existenci nékterych
technologii, které maji potencial sniZovat uhlikovou stopu. Pro zvySeni povédomi o nich
by tedy bylo vhodné ustanovit snadno dostupné registry. Takto by se povédomi a tim
padem potencial do téchto technologii investovat mohl zvysit. Autorka zavérem
shrnuje, Ze zavedeni navrzenych postupli by vyZadovalo rozsdhlou studii a nutnost

mezinarodni spoluprace.
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Figure 1: Growth of patent applications of Clean Energy Technologies (CETs) globally.
Rapid growth appeared after the introduction of the Kyoto Protocol in 1997. Source:
European Patent Office, International Centre for Trade and Sustainable Development,

United Nations Environmental Program. Munich 2010, p 29. Available at:

http://documents.epo.org/projects/babylon/eponet.nsf/0/cc5dadb168363477¢12577ad00

547289/$FILE/patents_clean_energy study en.pdf.
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Figure 2: Growth rate of claimed priorities for specific types of environmentally sound
technologies. Source: European Patent Office, International Centre for Trade and
Sustainable Development, United Nations Environmental Program. Munich 2010, p 29.
Available at:
http://documents.epo.org/projects/babylon/eponet.nsf/0/cc5dadb168363477¢12577ad00
547289/$FILE/patents_clean_energy study en.pdf.
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1988-1997 % 1998-2007

Carbon caplure BOC 157 9.7 | PRAXAIR 206 6.3
MITSUBISHL 138 8.6 | AIR LIQUIDE 162 5.0
AIR PRODUCTS 93 5.8 | AIR PRODUCTS AND CHEMICALS 141 4.3
KANSAL 78 5.8 | BOC 113 35
AIR LIQUIDE 58 3.6 | SHELL 100 31
PRAXAIR 53 3.3 | MITSUBISHI 96 3.0
UNION CARBIDE 45 2.8 | EXXON 81 2.5
uop 34 2.1 | CECA 70 2.2
LINDE 32 2.0 | GENERAL ELECTRIC 59 1.8
UNITED TECHNOLOGIES 8 1.7 | INSTITUT FRANCAIS DU PETROLE 57 1.8
Total §4.0 | Total 33.0

Carbon storage MITSUBISHI 18 38.0 | SHELL 98 21.0
AGRICULTURAL GAS 9 19.0 | INSTITUT FRANCAIS DU PETROLE 43 9.3
NEKE 5 10.0 | TERRALOG 23 5.0
SEEC £5 9.4 | EXXON 20 4.2
ELECTRIC POWER RESEARCH 25 5.2 | SCHLUMBERGER 18 39
INSTITUTE
BAL 2 4.2 | CDX GAS 17 3.7
UNDCAL 2 4.2 | AIR PRODUCTS 15 3.2
DANIEL STEWART ROBERTSON 1 2.1 | DIAMOND QC TECHNOLOGIES 14 3.0
HEINZ SEBASTIAN 1 2.1 | DROPSCONE 11 2.4
GAZPROM 1 2.1 | BHP BILLITON B.5 1.8
Tatal 96.0 | Total 57.0

Table 1: Major patent applicants in carbon capture and carbon storage technologies. The

coverage of 96 per cent by only eleven companies is especially striking. Source:

European Patent Office, International Centre for Trade and Sustainable Development,
United Nations Environmental Program. Munich 2010, p 45. Available at:
http://documents.epo.org/projects/babylon/eponet.nsf/0/cc5dadb168363477¢12577ad00
547289/$FILE/patents_clean_energy study en.pdf.
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List of Abbreviations

AAU — assigned amount units

CCS — carbon capture and storage

CDM - Clean Development Mechanism

CMP — Conference of the Parties of the Kyoto Protocol

COP — Conference of the Parties of the UNFCCC

CTCN - Climate Technology Centre and Network

EPO — European Patent Office

EU — European Union

GATT — General Agreement on Tariffs and Trade

GCF — Green Climate Fund

GEF — Global Environmental Facility

IPCC — Intergovernmental Panel on Climate Change

IP — intellectual property

IPR — intellectual property rights

LDC — least developed countries

NDCs — nationally determined contributions

OECD - Organization for Economic Cooperation and Development

SIS — small island states

TEC — Technology Executive Committee

TRIPS — The Agreement on Trade-Related Aspects of Intellectual Property Rights
UN — United Nations

UNCED — United Nations Conference on Environment and Development
UNEP — United Nations Environment Programme

UNFCCC — United Nations Framework Convention on Climate Change
VCLT - Vienna Convention on the Law of Treaties

WIPO — World Intellectual Property Organization

WTO — World Trade Organization
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Abstract

The first chapter of this thesis discusses the recent development of climate
change law. It explores the reason as to why it is at the centre of a global debate, which
is predominantly due the increasingly pronounced consequences of climatic changes on
human society and the environment. Furthermore, it describes the most important
requirements in tackling the issues presented by international climate change treaties.
This includes the United Nations Framework Convention on Climate Change, acting as
a base for the whole international climate change regime, the Kyoto Protocol as a legal
tool with specified emission targets and most recently, the Paris Agreement, which
serves as an independent international treaty however is still under the guidance of the
framework convention. The author predicts that the Paris Agreement will determine the
future direction of this legal field and therefore puts particular focus on this treaty in the
first chapter of the thesis. The paper aims to uncover its weaknesses - questioning the
enforceability of some of the measures that rely on the autonomy of states to implement
and the lack of ambition in some of its targets.

The second chapter expands on one of the key issues related to the main topic.
The author emphasizes how the importance of environmentally friendly technology in
tackling climate change became acknowledged, the role in which they will and do play
and the adaptation to them. Thus, multiple countries that do not possess the resources
for effective diffusion are of major importance in order to reach the goals set by the
international legal regime. The thesis discovers that technology patents are distributed
unevenly, ergo proving that not all countries have access to these much needed
technologies. The reasons behind this are explained by describing obstacles of the
technology transfer, such as the fact the technologies are protected by intellectual
property laws. The author tries to offer possible solutions to overcome these difficulties,
for instance via the application of provisions concerning compulsory licensing of
pharmaceuticals anchored in the Agreement on Trade Related Aspects of Intellectual

Property Rights.
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Abstrakt

Prvni Cast diplomové prace se zabyva obecné vyvojem mezinarodniho prava
ochrany klimatu. Vysvétluje, proc je v soucasnosti tato oblast prava v centru pozornosti,
a to pfedevsim z ditvodu stéle Castéji zminovanych dopadt globélnich teplotnich zmén
na zivotni prostfedi a lidskou spolecnost. Uvadi, jaké mezinarodni smlouvy oblast
oSetfuji — jde o Rdmcovou umluvu OSN o zménach klimatu, kterd funguje jako pravni
ramec pro cely klimaticko-pravni rezim, Kjotsky protokol, jakoZto pravni nastroj
ukladajici konkrétni povinnosti co se ty¢e snizovani emisi a Pafizskou dohodu, ktera
vznikla pod dikci Ramcové umluvy, ovSem da se povazovat za novou samostatnou
mezinarodni smlouvu. Autorka predikuje, Ze pravé tato dohoda bude udavat smér
celého pravniho odvétvi, a proto se v prvni Casti prace soustfedi piedevSim na tuto
mezinarodni multilateralni smlouvu. Odhaluje jeji nedostatky, pfedevsim jistou
neambiciéznost nékterych bodli dohody a problematickou vymahatelnost jednotlivych
ustanoveni, kterdzto se bude siln€ odvijet od dobrovolnosti statii implementovat je do
svych domécich pravnich systému.

Druhd cast se detailnéji zaméfuje na jeden aspekt vztahujici se ke generalni
problematice uvedené v prvni casti. Autorka zdiraznuje dulezitost nizkouhlikovych
technologii pfi snizovani emisi a jejich roli v klimaticko-pravnim odvétvi. Nutnost
efektivniho rozSifovani téchto technologii bude krucialni pro dosahovani cilt
vyplyvajicich z mezinarodnich smluv. Prace uziva data tykajici se patentd k prokazani
toho, Ze ne vSechny staty svéta maji pfistup k témto technologiim. Na zdklad¢ téchto
zjiSténi je nastinéno, co jsou hlavni prekazky pfenosu technologii, pfi€emZ prostor je
dan ptfedevSim problematice ochrany dusSevniho vlastnictvi. Autorka nabizi mozZna
feSeni problémi spojenych s transferem technologii, jako naptiklad uziti ustanoveni
tykajicich se povinného licencovani farmaceutickych vyrobka z Dohody o obchodnich
aspektech prav k duSevnimu vlastnictvi TRIPS, a uvadi i1 praktickou stranku véci

uvedenim piikladu rozvijejiciho se statu Etiopie.
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