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Abstract 

The absence of a relevant legal basis between huge commercial partners such as the EU as a 

single entity and the Russian Federation promoted the emergence of a legal vacuum. The long 

term cooperation between Russia and the EU has only one bilateral agreement – the 

Agreement on Partnership and Cooperation signed in 1994, which is however obsolete, and 

does not meet the contemporary needs. The adequate legal basis for Russia–EU cooperation 

in the gas sector is still missing. The protection of investments in the gas sector is being 

realized by bilateral agreements between Russia and EU member states, soft law and general 

international agreements, without any specifications for those two partners. The only 

international instrument covering the energy relations of these two partners – Energy Charter 

Treaty cannot be considered as a reliable mechanism, as Russia withdrew from it more than 8 

years ago. The reasons of the withdrawal and the Yukos case as an illustrative example are 

discussed in this paper. In order to avoid uncertainty in such strategic area as gas investment 

relations and unpredictable decisions between the states represented by the commercial 

entities, there is a need to design a substantive legal basis, and a need to consider on the 

adequate dispute resolution body. In this thesis, key requirements are identified for the 

adequate legal framework and the dispute resolution body should meet. 
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Anotace 

Absence relevantního právního základu mezi takovými velkými obchodními partnery jako Evropská 

Unie (jako celek) a Ruská federace, vedla ke vzniku právního vakua. Dlouhodobá spolupráce mezi 

Ruskem a EU má jen jednu dvoustrannou dohodu – Dohodu o Partnerství a Spolupráci podepsanou 

v r. 1994, která nicméně je zastaralá, a neodpovídá současným potřebám.  Adekvátní právní základ pro 

spolupráci mezi Ruskem a EU v plynovém sektoru stále chybí. Ochrana investic v plynovém sektoru 

je realizována prostřednictvím dvoustranných dohod mezi Ruskem a každým členským státem EU, 

soft law a obecnými mezinárodními dohodami bez jakýchkoliv specifikací pro tyto partnery. Jediným 

mezinárodním nástrojem pokrývající energetické vztahy těchto dvou partnerů -  je  Smlouva o 

Energetické Chartě, kterou však nelze považovat za spolehlivý mechanismus, navíc Rusko od ní 

odstoupilo víc, než před 8 lety. Důvody zmíněného a ilustrační případ Yukosu jsou diskutovány v této 

dizertaci.  Za účelem předejíti nejistotě v takové strategické oblasti, jako plynové investiční vztahy, a 

také nepředvídatelným rozhodnutím mezi státy zastoupenými komerčními subjekty, je nutné 

zkoncipovat podstatný právní základ, a také je nutné uvažovat o adekvátní orgán řešení sporů. V této 

dizertaci jsou identifikovány klíčové požadavky pro odpovídající právní rámec a orgán řešení sporů.  
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NAFTA North American Free Trade Agreement 
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OECD  Organization for the Economic Cooperation and Development 
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RF, or Russia   the Russian Federation 
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Regulation (EC)#713/2009   
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USA    the United States of America 

USSR, or Soviet Union the Union of the Soviet Socialistic Republics 
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VCLT, or    Vienna Convention on the Law of Treaties 1969 

Vienna Convention 1969 

 

Czechia and the Czech Republic will be used in the thesis interchangeably, as in several 

documents the name of the country remain the same.  
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I. Introduction and methodology 

1.1. Introduction, theoretical and practical significance of the research 

The EU – Russian commercial relations have a long history, particularly in the field of 

gas investment, where the cooperation experience lasted for more than sixty years.  In the end 

of 1940, the first agreements on exchange of commodities to technology supports were 

concluded. The EU for the RF, as well as the RF to the EU – is a strategic and important 

partner. They are interdependent not only in the area of gas export and import, but also, in 

cooperation with joint projects of gas production, transmission, and delivery, as well as 

investment activity related to it. Such EU member states as Germany, France, Netherlands, 

the Czech Republic and Poland have been participating in the investigation of subsoil and gas 

production in Russia, supplying the innovative technology for the examination of the fields, 

construction of the pipelines, transportation of the gas, construction of gas storages, and CNG 

stations. 

The legal foundation of the bilateral agreements consist of hundred documents from 

the Soviet or socialist period, including investment promotion and mutual protection 

agreements (IPPA). These agreements also being described as bilateral investment treaties 

(BIT), mutually profitable economic cooperation, intending to create favorable conditions for 

the realization of investments by investors of the one contracting party in the territory of the 

other contracting party. The promotion and mutual protection of investments are recognized 

as stimulation of the commercial activity development.  

There is no sole definition of the bilateral investment treaties in the international law, 

as well as no sole universal legal document, which will provide the definition on investment 

law, investment, investor, or the proceeding, not even unified the customary international law. 

Definitions and frame in accordance which to behave are given by the jurisprudence or 

academic statements, as opinions, proceedings from the conferences, scientific publications. 
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Besides the bilateral agreements, also the regional multilateral treaties exist, which were 

enthusiastically signed by many states, but then left without ratification.  

In turn, the EU, in a willingness to liberalize and harmonize its internal market, among 

its 27 member states, placed by the Lisbon Treaty the investment issue into the EU exclusive 

competence as a part of the Common Commercial Policy. Moreover, the EU obliged all 

member states to change their BITs not only with each other, but also with the third countries, 

or non-EU countries in accordance with the law.  

Thus, many questions arise, such as, what are the rights and obligations based on the 

previous BITs and the principle pacta sunt servanda? EU member state is obliged to change 

BIT with a third country, but will that third country be willing to supply this agreement?  

As the EU is concluding free trade agreements (FTA) with several third countries, as 

Canada, USA, China, states of ASEAN, as Singapore or Viet Nam, or Southern 

Mediterranean countries, in what state are its relations with the Russian Federation? 

Due to the fact that between the EU and the RF does not exist a sole agreement which 

will cover the investment and energy cooperation, and various treaties are either not ratified, 

or obsolete, there is a need for multilateral dialogue. Moreover, the various definitions and 

references, sometimes mutually excluding provisions, used in BITs between the RF and each 

EU member states require careful reading and consideration of the specifics of each Member 

state history and particular relations with the RF.  

The fragmentation of law, the absence of an adequate normative basis between the 

states leads not only to the advantages and wide range of possibilities to choose the better 

regime under some treaties, and at particular tribunal, but also to the problematic of res 

judicata, lis pendens and even abus de droit.  The absence of a unified judicial system in the 

international law, with different approaches of the judicial bodies brings not only positive 
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effects of the cross-fertilization, but also antagonistic judgments, and high level of 

uncertainty, and thus limit the finality of decision and its enforceability.  

Considering the necessity of building an adequate legal basis, there should be also the 

resolution of issues with the gas infrastructures, as made investments on one side, and 

expensive properties on the other.  

In order to improve the current EU-Russia gas relations, given the importance of the 

energy security, transparency and transactional costs which have an impact on social welfare, 

there is a need to establish the dispute settlement body (DSB). Moreover, to avoid 

unpredictable decisions, a need to design substantive legal basis occurs. As far as the relations 

between the EU and the RF are not lying on the field of transactional, but – international 

cooperation, the DSB should be independent, but specialized institution, with the possibility 

to appeal.  

Scholars
1
 suppose that the existing legal basis and judicial or arbitration bodies in the 

EU-RF energy, in particular gas, relations are sufficient to cover and resolve the potential and 

real disputes, however, they state that few documents, which are basis of the cooperation are 

either obsolete, or incomplete. The author of this paper believes that there is a need for the 

development and improvement of the law between the sovereign partners, states and even 

institutions, and fully supports that “creation of a new law is a combination of a natural and 

purposeful process”
2
. The statement thus is the necessity of creation the EU – the RF Trade 

and Investment Partnership with a special chapter on energy and establishment of the Dispute 

Settlement Body. Further illustrated will be the examples and specific cases – why it is 

needed.  

The structure of the paper is the following.  

                                                           
1
 See KALINICHENKO,I., GUDKOV, I., KONOPLYANIK,A., BELIY, A, SELIVANOV, Y., ENTIN, A. 

2
 “Tvorba nového práva, včetně nových institucí v tomto system, je kombinací živelného a cílevědomého 

procesu” in ŠTURMA, P., HÝBNEROVÁ, S., ONDŘEJ, J., BALAŠ, V., BÍLKOVÁ, V., HONUSKOVÁ, V., Konkurující 
jurisdikce mezinárodních rozhodovacích orgánů, 2009, Praha: Univerzita Karlova, p. 95 
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The second chapter will highlight the importance of the gas sector, overview the 

relevant state of the EU-RF cooperation in the gas projects. The issue – the EU and RF 

companies operating in the territory of these actors in the energy market, which are also co-

owners of the gas systems, pipelines and storages. The cooperation in the gas sector, common 

participation is in the following projects: 

- The gas pipelines: Yamal-Europe, Yamal-Europe 2, Nord Stream, Nord Stream 2
3
   

- The gas storages. 

- In the RF gas exploration and producing projects: Sakhalin, Sakhalin 2, Kovykta. 

The third chapter will discuss the current state of the international law, its 

fragmentation and the absence of the adequate normative basis between the EU and the RF, 

especially in the energy sector. Several related multilateral treaties will be illustrated, where 

the EU and the RF are parties, also the international agreements, which cover the relation and 

cooperation between the mentioned actors. The Energy Charter Treaty will be discussed as 

the only treaty related to the energy sector, and also the reason of its exclusion in the 

perspective relations between the EU and the RF, as a highlighting point will be discussed the 

Yukos case. Regarding the international legal framework in the investment field, the 

expropriation and compensation in the international law with the respect of the mentioned 

Yukos case will be analyzed. 

Furthermore, the bilateral investment treaties between EU member states and the 

Russian Federation, with its various mutually excluding provisions will be overviewed.   

Also, based on them - controversial and unpredictable decisions of the arbitration institutions, 

due to the absence of the appeal body and the long period of the finality of decisions. The 

issues of the revision of the judicial tribunals, and problems with the enforcement of the 

decision will be mentioned in this chapter.  

                                                           
3
 As the company New European Pipeline AG, the shareholders are Russian Gazprom 51%, German E.ON 10%, 

UK-Dutch Shell 10%, German BASF/Wintershall 10%, Austrian OMV 10%, Italian ENGIE 9%.   
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The overviewed cases with EU investors on the territory of the RF, in particular Yukos, 

Sedelmayer, Bershader, Noga, will be summarized and will be questioned if they are real EU 

investors, or persons avoiding the legislation and using the possibility to be a foreign investor 

in order to get benefits as tax regime, better protection of investments and position in the 

market?  

The fourth chapter will examine the current state in the national legislation of the 

Russian Federation and internal legislation of the European Union related to the issue of 

investment policy and the energy sector. The perspectives of the EU-RF trade and investment 

partnership will be discussed, through the discussions of the present free trade and investment 

agreements between the EU and its external partners as the USA, Canada, or states of 

ASEAN. The pros and cons of such agreements will be analyzed, and the threats and 

opportunities they might bring. Based on the analysis of the mentioned FTAs, preliminary 

conclusions will be made on the EU-RF cooperation, and discussed what steps should be 

done, or what should be avoided in order to prevent long-term negotiations as in a case with 

the Transatlantic Trade and Investment Partnership (TTIP) with the USA, and do not repeat 

bad experience with the ECT.  

Further, the chapter will discuss the nature of the EU – RF commercial cooperation or 

partnership. The need of establishment an international independent, but specialized dispute 

settlement body will be emphasized.  

In the last chapter, conclusions, regarding statements argued in previous chapters, will 

be made. 

 

Theoretical and practical significance of the research  

Over the past decades, the EU and the RF are not only interconnected, but also 

interdependent investment and energy partners. To ensure and effectively protect the interests 
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of the foreign investors, there is a need of clear understanding of the current realities as legal 

regulation of foreign investment. The regulation of the foreign investment has undergone 

significant changes in recent years, including in the practice of resolving investment disputes 

by international arbitration tribunals. In this regard, the results of this thesis are relevant both 

for the investors and the EU - Russia commercial relations as a whole.  

The results of this study, in particular, can be taken into account for the future 

international agreement between the RF and the EU. This research may also serve as a basis 

for further research on international investment law, regarding the issues of international legal 

regulation of the energy relations.  

The proposals and conclusions, made in the paper, can be used for the educational 

purposes.  

 

1.2. Method and outline 

The object of the research is the legal relations arising in connection with the 

assistance and the implementation of foreign investment in the gas sector.  

The subject of the research is the system of legal rules governing the legal status of the 

foreign investor, the legal regime of foreign investments, legal forms of investment in gas 

industry.  

The purpose of this thesis thus is, basing on a comprehensive theoretical and empirical 

study of the legal regulation of foreign investments, to develop proposals to improve the legal 

framework between the actors – EU and RF – in the gas sector.  

This research paper is aimed at studying and analyzing the current practice of 

investment relations in the framework of the gas relations between the EU and the Russian 

federation. This aim is achieved by tackling the following: 
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- Studying the main sources of the international investment law applicable to 

investment relations in the implementation of foreign investment in the energy sector, 

- Analyzing the current state of international legal protection granted to foreign 

investors, and the practice of the investment arbitration tribunals. 

- Considering the key provisions of the EU and the RF law regarding the investment in 

the energy sector,  

- Determination of the main challenges in the energy sector in the framework of the EU- 

RF cooperation, which may occur or already occurred for the investor.  

The methodological basis of the research consists of the established general scientific 

methods and methods of cognition, in particular, the logical, systemic, as well as the method 

of analysis and synthesis, along with the formal legal and comparative legal methods, the use 

of which allowed the author to identify and assess not only the current state of the regulation 

of international investment relations, but also the possible challenges regarding the energy 

sector. The study is based on the analysis of conceptual provision of the theory of 

international law.  

The scientific methods used in this study are combined with the presentation of several 

cases as an argument in support of a certain point of view and for highlighting the features of 

the study.  

 

1.3. Literature review 

The main theoretical basis of the study - are the academic legal and economical 

researches of the prominent scholars. These sources will be used as a primary basis for the 

formulation of starting position. The studies of the specialists in the international public law, 

international economic law, investment law, energy law, in particular: I. Brownlie, A. 

Cassese, J.Crawford, A. M.Shaw, R. Dolzer, Ch. Schreuer, M. Sornarajah, Koskiennemi, P. 
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Craig and G. de Burca, G. van Harten, G. Merrills, A. Dimopoulos,W. J. Davey and J. 

Jackson, J. S. Lowe, D. Carreao, P. Juillard, J. Schwarzenberger and others will be examined .  

In the existing literature can be find deep analysis of the investment in the energy 

sector, including Peter D. Cameron’s “International Energy Investment Law, the Pursuit of 

Stability”, study of Alexander Bělohlávek, or several articles of Andrey Konoplyanik, on 

study of internal and external Russian investment and energy policy, or examination of the 

internal and external dimension of the EU energy policy, as Kim Talus’ “EU energy law and 

policy, a Critical Account”, or Martha Roggenkamp “Energy Law in Europe”, some authors 

pay attention on the inter-relations between investment and transit through the energy point, 

as Rafael Leal-Arcas.    

The sources available in Czech language by the prominent professors of international 

public law, in particular international economic law, P. Šturma, V. Balaš, A. Bělohlávek, also 

the young academic as T. Fecák, which developed the issue on the new common investment 

policy of the EU, are also used in the paper.  

The sources from the Russian or Soviet academics - I. Farhutdinov, M. Boguslavskiy, 

D. Labin, N. Doronina, A. Danelyan, P. Kalinichenko, the energy experts A. Konoplyanik, A. 

Belyi, or academic I. Gudkov, and others.  

The use of Czech and Russian sources is directed to introduce above mentioned 

experts and their interesting views to a wider audience of English speakers.  

The empirical basis of the study are primary sources like Treaties, including UN 

Charter, Vienna Convention on the law of Treaties, Treaty on European Union, Treaty of 

Lisbon, Treaty establishing the Energy Community, Energy Charter Treaty, WTO/GATT 

documents, Agreements on Partnership and Cooperation, Investment agreements on 

promotion and mutual protection of foreign investments or Bilateral Investment Treaties 

between EU member states and the Russian Federation, Constitution and Civil Code of the 
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Russian Federation, as well as related Federal Laws on the foreign investments,  New York 

Convention on enforcement and recognition of the foreign decisions.  

The use of primary sources will allow to understand the nature of the State and States 

community, to analyze the conceptual regulations of the international community, to identify 

the essential legal basis, its goals and principles. Also, the choice to use mainly primary 

sources will help to examine the normative content of the fundamental principles as the 

principles pacta sunt servanda between two international actors, principles of non-

discrimination and fair competition. At the same time it will enable to investigate the scope of 

legal authority of the EU in its independent foreign policy.  In addition, the primary sources 

which will be used in the dissertation include the Agreement on Partnership and Cooperation, 

WTO trade-related measures, Energy Roadmap 2050. These documents will make it easier to 

understand which gaps should be fulfilled in order to find the appropriate alternative of the 

future legal basis for the energy cooperation between Russia and the EU.  

In order to be as much specific as possible the author will use recent academic articles 

from journals, and at the same time in order to be as much relevant as possible the author will 

use internet sources such as the website of the European Commission.  

Empirical basis of the research are the judicial practice, arbitration decisions, analysis 

of the cases and the separate opinions, statistical information on the state, structure and 

dynamics of the protection of the rights of foreign investors, as well as the information on the 

economic activities of the actors.  

All these will help to analyze the arguments stated above.  
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II. EU-RF gas relations 

2.1. Importance of the natural gas  

Gas reserves of the European Union are limited and account less than 4 percent of the 

world’s proven reserves. At the same time, the consumption of the gas in the EU is growing 

faster, than other fuels. According to the International Energy Agency is expected the demand 

growth above 2 percent till the year 2040.
4
 

The needs of European countries are satisfied either by its own production of raw 

materials in the North Sea, either by supplies from the outside, mainly from Russia, Norway, 

and Algeria. States of Central and Eastern Europe are gas-deficit.  

The prognoses of gas consumptions differ from one another, however in one thing the 

economists, scholars and prognostics agree – the natural gas is one of the cleanest, safest, and 

most useful of all energy sources,
5
 and, due to its efficiency and sustainability, it is one of the 

most demanded non-renewable natural resources. 

The gas is of a wide variety of use from the heating purposes of the households, to the 

industrial use as essential component of the energy mix of the state.  There are several sectors 

of the natural gas use, including the residential purposes, industrial, commercial, as well for 

the electric generation, and other purposes, the exhaustive list of which cannot provide even 

the experts.  

Due to the environmental characteristics of the gas and its utilization usage, there are 

several areas of application, as for joint production of electricity and heat. In the chemical 

industry the natural gas helps to expand the production of valuable chemicals, including the 

spirits, synthetic fibres, rubber, and other. The natural gas is used also in combination with the 
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 IEA statistics, available on http://www.worldenergyoutlook.org/ 

5
 World energy outlook 2016, Key world energy statistics, available 

http://www.iea.org/publications/freepublications/publication/KeyWorld2016.pdf  
http://www.iea.org/publications/freepublications/publication/WorldEnergyOutlook2016ExecutiveSummaryEn
glish.pdf, p. 7, Natural Gas, educational portal, on http://www.naturalgas.org/overview/background.asp 
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renewable energy.
6
 Due to the reason of its high efficiency, natural gas sector remains 

important, and according to the national authorities the total share of gas in the energy mix 

should rise.
7
 

Taking into account the diverse forms of gas, it was proven that, the records of the 

liquefied (LNG) and compressed natural gas (CNG)
8
 are growing. According to the European 

Commission, 53% of EU consumption depends on imports.  At the same time, the EU’s 

import dependency on <…> natural gas is up to 66%
9
. Eurostat’s data provides following 

information about the natural gas supply in the EU: 30% is supplied from Russia, 28% - from 

Norway, 13% - from Algeria, 11% - from Qatar, 5% from Nigeria, and 13% from the other 

states. It should be mentioned, that these data are for the whole European Union, for its 27 

member-states.
10

   

According to the Energy Roadmap 2050, the gas consumption will increase up to 16% 

by the year 2030.
11

 The EU satisfies its natural gas need by the import, and also from its own 

energy production, from four EU member states, namely Germany, France, Netherlands and 

Poland.
12

 Some states, as Luxembourg, Netherlands, Italy or Sweden, are producing their 

electricity from the natural gas.
13
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http://naturalgas.org/overview/uses/,https://www.eia.gov/energyexplained/index.cfm?page=natural_gas_us
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natural-gas.html  
7
 Energy Roadmap 2050, or for example the Ministry of Industry and Transportation of the Czech Republic, with 

the reference to the EU assessments. http://www.mpo.cz/dokument158059.html, also see Haghighi, S., 2007, 
Energy Security: The External Legal Relations of the European Union with Major Oil and Gas Supplying 
Countries, Oxford: Hart Publishing, pp. 10–11, quoting the International Energy Outlook of 2006 p.43. 
8
 As of July 2016, the Czech Republic had 120 public CNG stations, 15 stations among them are owned by 

Gazprom Group. CNG is used as a fuel instead of gasoline, diesel, and propane. Moreover, in 2013 was 
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 TICHY, L., ODINTSOV, N., The European Union as an actor in energy relations with the Islamic Republic of Iran, 

2015, CEJISS, 4/2015, p.59, SUPRA NOTE 
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 http://ec.europa.eu/eurostat 
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 Communication from the Commission to the European Parliament, the Council, the European Economic and 
Social Committee, and the Committee of the Regions, Energy Roadmap 2050, 2011, Brussels, COM 2011, 885 
final.  
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 It was also the UK, before its withdrawal from the EU.European Commission, 2011, Key Figures, Market 
Observatory for Energy, Directorate-General for energy, p. 18  
13

 In the case of Luxembourg, it is 74% of the electricity derived from gas, Netherlands -63%, Italy – 53%. 
European Commission, 2011, Key Figures, Market Observatory for Energy, Directorate-General for energy, p.22 
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The RF is one of the largest states in the world, regarding its natural gas reserves, 

production and export. The main direction of the gas export now is the European Union, 

although the RF is developing its economic relations with Asian states (export of part LNG 

from the Sakhalin projects (company Sakhalin Energy, operator of the Sakhalin-2, owner of 

the LNG UGS), which is according statistics - 15 billion cubic meters per year). In total, EU 

states pay for Russian gas about USD 50-60 billion annually.
14

 In 2014 the RF supplied to the 

EU about 160 billion cubic meters, where as 80% of the gas goes to the states of the Central 

Eastern Europe. 
15

 According to the European Commission on energy, the RF remains the 

most important natural gas supplier to the territory of the EU, which provides 52-24% of the 

whole EU gas imports.
16

  

Whereas the natural gas from Russia and Norway is supplied through the pipelines 

based on the long-term agreements, the mentioned Arabic states are supplying liquefied 

natural gas (LNG) by the “spot transactions”. Between 2008 and 2011 liquefied natural gas 

(LNG) primarily from Qatar was seen as a major competitor to the pipeline gas. However, its 

market share in overall natural gas imports, after reaching its peak in 2010 at about 20%, went 

down to 15% in 2012, and during the next two years it continued in its rapid fall. This is 

primarily due to the much larger prices in the growing Asian market, to which LNG producers 

diverted their exports.
17

 

Russian natural gas is supplied to the EU through the system of the pipelines, through 

the territory of the following EU states: Austria, Belgium, Bulgaria, Germany, Hungary, 

Netherlands, Poland, Romania, Slovakia, and the Czech Republic. There are the following 

main directions: Uzhgorod corridor, Balkan corridor, pipeline Yamal-Europe, Blue stream, 
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 World energy outlook 2016, Key world energy statistics, available 
http://www.iea.org/publications/freepublications/publication/KeyWorld2016.pdf 
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 World energy outlook 2016 
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 World energy outlook 2016  
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 World energy outlook 2016 
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Nord Stream. Besides that, there is functioning the system of the connecting pipelines on the 

territory of the Czech Republic and Germany (as MEGAL). 

There are four routes, through which the natural gas is delivered from the RF to the 

territory of EU member states: two routes - through Ukraine (pipeline Brotherhood through 

Ukraine to Slovakia, and pipeline through Ukraine, Moldavia, Romania and Bulgaria to 

Turkey), one - Yamal-Europe through Belarus, one - Nord stream, through the Baltic Sea.  In 

2014-2015 were developing other routes, bypassing Ukraine, including the South Stream, 

Yamal-Europe, and the extension of the Nord Stream.  However, due to the current unstable 

political situation between the RF, the EU and Ukraine as a transit state, the land extensions 

of the pipeline Nord Stream are still in development. Due to the lack of the consensus 

between the RF and the European Commission and Bulgaria, the initial idea to build the 

South Stream pipeline was replaced by the Turkish stream.  

The International Energy Agency in its annual world outlook (2016) have stressed that 

the need of the investment in global energy supply is still growing, as for the oil, gas and coal 

extraction and supply, so for the renewable energies and also for the improvements in the 

energy efficiency.
18

 The EU's overall LNG import capacity is significant – enough to meet 

around 43% of total current gas demand. However, in the region of southeast of Europe, 

central-eastern Europe and the Baltic, many countries do not have access to LNG and/or are 

heavily dependent on a single gas supplier, and would therefore be hardest hit in a supply 

crisis
19

. The Commission however preparing a comprehensive strategy for LNG, which will 

ensure, that the European gas market will rise. It shall also include the construction of the 

necessary infrastructure. The central elements of this strategy are building the strategic 

infrastructure to complete the internal energy market and identifying the necessary projects to 
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 World Energy Outlook 2016, p. 2, 
http://www.iea.org/publications/freepublications/publication/WorldEnergyOutlook2016ExecutiveSummaryEn
glish.pdf, 
19

 ibid 
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end single-source dependency of some Member States
20

, to use storage facilities more 

efficiently, including optimization by the member states to use of gas storage across borders 

by creating regional preventive action and emergency plans, and to promote free, liquid and 

transparent global LNG markets.
21

  

 

2.2. EU-RF energy cooperation  

The EU-RF relations in the gas industry could be described as of complex character, 

due to interdependence and dissimilarity of the industries – vertically integrated in Russia, 

horizontally disconnected in the EU.
22

 Currently the EU-RF gas cooperation is in a difficult 

period, due to several matters: the provisions of the EU Third Energy Package, which the RF 

brought to the WTO dispute settlement body, from the other side the EU claims regarding the 

content of intergovernmental agreements of the project “South Stream”, and the shadow of 

the antitrust investigation in the case of Gazprom. 

Although the situation in the EU gas market is and was auspicious, mostly due to the 

LNG supplies from the Arabic states (Libya, Algeria), nevertheless by cause of the political 

state in this region known as “Arab spring”, the supplies to the EU were not that reliable, the 

other gas suppliers are developing their destination, and the EU has a competitor in the face of 

the Asian markets.  

In 2013 the European Commission announced that bilateral intergovernmental 

agreements on the project “South Stream” concluded in period 2008-2010 between the RF 
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 http://europa.eu/rapid/press-release_IP-16-307_en.htm 
21

https://ec.europa.eu/energy/en/news/commission-proposes-new-rules-gas-and-heating-and-cooling-
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 TALUS, K., Vertical Natural Gas Transportation Capacity, Upstream Commodity Contracts and EU Competition 
Law, 2011, Kluwer Law International, p. 45, GUDKOV, I., The Energy dialogue of the RF and EU: relevant political 
legal problems,2014, Zakon, No 7 (89) (Гудков, И, Энергетический диалог России и ЕС: актуальные 
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and EU member states – Austria, Hungary, Slovenia, Croatia, Greece and Bulgaria
23

 are 

inconsistent with the Third Energy Package (TEP), thus, they should be either revised or 

denunciated.
24

 The violations are of the following character: the third-party access, as the 

South stream capacity is aimed for one customer, the separation of the vertically integrated 

gas companies, as the gas producer and gas supplier is the shareholder of the companies-

operators of the South stream, and the regulation of the gas transportation tariffs, as the tariffs 

should be determined by the independent energy regulators, not the companies-operators of 

the South stream.  

The RF argued that the agreements were concluded within the Vienna Convention on 

the Law of Treaties 1969, thus, regarding the main principle “pacta sunt servanda” and the 

article 26 “every treaty in force is binding upon the parties to it and must be performed by 

them in good faith”, together with article 27 “a party may not invoke the provision of its 

internal law as justification for its failure to perform a treaty”. Regarding the denunciation 

the RF was referring to the article 42 (2) of the mentioned convention, where it is possible “as 

a result of the application of the provision of the treaty” or of the subjected convention. Also, 

should be borne in mind that VCLT convention is concluded between the states, and the EU – 

is not party of this convention.
25
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 Gas Pipeline Wars: The EU Threatens to Obstruct Gazprom’s South Stream Project, Global Research. 
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stream-project/5386475 
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 South Stream bilateral deals breach EU law, Commission says, Euractive. 04.12.2013 
http://www.euractiv.com/energy/commission-south-stream-agreemen-news-532120 
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 Which may be however referred to the article 3 of the relevant conventions, as the international 
organization should follow the general customary international law. The relations between the EU and 
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CJEU in para 39, “ According to well-established case-law, an international treaty must be interpreted not solely 
by reference to the terms in which it is worded but also in the light of its objectives. Article 31 of the Vienna 
Conventions of 23 May 1969 on the Law of Treaties and of 21 March 1986 on the Law of Treaties between 
States and International Organisations or between International Organisations, which express, to this effect, 
general customary international law, stipulate in that respect that a treaty must be interpreted in good faith, in 
accordance with the ordinary meaning to be given to its terms in their context and in the light of its object and 
purpose ”, available on 
http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130d62b4cb759d3134fb6a454f35066

http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130d62b4cb759d3134fb6a454f35066946144.e34KaxiLc3eQc40LaxqMbN4Pax0Qe0?text=&docid=73856&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=112363


28 

EU law is in line with the international law, and regarding EU member states, when 

the international law provides broad provisions, EU law may be a priority following the rules 

lex specialis and lex posteriori. Moreover, from the view of international public law, there are 

some exceptions from the principle pacta sunt servanda – principle rebus sic stantibus. This 

doctrine applies with the unforeseeable change of circumstances, and regards the conditions, 

which were not taken into consideration by the parties, while concluding the agreement.
26

 In a 

case of the disparity with the EU law, the European commission may initiate infringement 

procedures against the EU member-state, violator. However, there are some exceptions, which 

allow the derivation of the provisions of the TEP. Treaty on the Functioning of the EU, the 

article 351 (1) recognizes the priority of concluded treaties before the accession to the EU, 

further articles 106 (2), 194 (2) together with the article 36 of the Third Gas Directive assign 

exclusive competence of the member states regarding their energy mix and structure of energy 

supplies. Moreover, the special regime of Regulation 1219/2012 provides guarantees for the 

investment agreements concluded before 01.12.2009.
27

 

However, the actions of the EU regarding the South Stream are aimed not to stop the 

relations with Russia, as some politicians may say, it is otherwise, the South Stream is of big 

importance for the EU.
28

 In this project are involved several EU member states and states of 
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the Energy community, which will develop the energy security,
29

 diversify the supplies by the 

infrastructure systems and allow to establish reserve safeguard gas capacities
30

.  

Among the largest Russian industrial companies of the FDI in the EU is carried out by 

Gazprom, although there are rarely reported the amounts of transactions with its participation, 

the largest investments of it are located in Germany, Austria and the states of the Central 

Eastern Europe. Inside the RF, Gazprom is responsible for more than 80% of the Russian 

natural resources, acting in the field of gas production and transmission.
31

 

The major investments from Russia are sent to Cyprus, Netherlands, British Virgin 

Islands (a total of USD 50 billion), Austria (USD 6 billion), Switzerland (USD 5 billion), 

Germany (USD 3 billion). Among the states to which are flown the FDI from RF are 

generally regarded as “tax heavens” or low tax jurisdictions. This offshore nature of the 

Russian investment has been repeatedly emphasized by the UNCTAD experts as a “round-

tripping” example.
32

 

At the present time, due to a number of geopolitical and economic reasons
33

, the 

mutual investment flows in the energy sector of the two sides significantly decreased in both 

directions, as the amount of EU investments in the RF energy sector, so the Russian 

                                                           
29
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investments in the EU energy sector. According to the RF Chamber of Commerce, in 2014 

the foreign direct investments in the RF economy decreased up to 48%.   

The present effective forms of development of the energy cooperation between the RF 

and the EU include: 

- Purchase of shares of energy assets and the exchange of assets, mergers and 

acquisitions of the companies. 

- Creation of multilateral strategic alliances and joint ventures. 

- Leasing of equipment, project financing in a joint energy projects, product sharing 

agreement and concessions.  

In the world practice and practice of the EU the most popular forms of international 

cooperation in the oil and gas projects are concession agreements, production sharing 

agreements, joint ventures, service contracts, and mixed agreements/contracts. 

In the RF the concessions in the subsoil use are not legally permitted. Production 

sharing agreements are of limited use. The most common form of cooperation between 

Russian and foreign companies in the energy sector are joint ventures and strategic alliances. 

In the major oil and gas projects the international cooperation is made through the joint 

venture of the major Russian oil and gas state-owned company with the foreign company. In 

that case of the joint ventures the Russian side owns more than half of the share capital, and 

the foreign partner is a minor shareholder.
34

  

As in the RF are legislative restrictions on the activities of foreign companies in the 42 

strategic fields, including plants, and development of the shelf, cooperation in the form of the 

joint ventures help the foreign companies to move into the Russian market, participate in the 

production, transportation and export of energy resources, and in cooperation with the state-

owned company to participate in the development of the Russian shelf and strategic fields.  In 
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this event, the foreign partner acts as an investor of capital and modern technologies, and also 

as an operator of the projects, and the Russian side remains the owner of the field and keeps 

the rights for the development of the shelf.  

EU companies receive the part of the income from the project in accordance with the 

proportion of the capital invested, and also the raw materials, or fuels for further export to 

their states or for sale in the global markets.  

Mostly, EU companies are invited to participate in costly and difficult projects in the 

remote regions of Eastern Siberia and Sakhalin, Arctic region, or in the shelves, where the RF 

did not limit participation of the foreign companies. EU member states and EU companies, 

and Norway, have been participating in the major energy projects in the RF. The companies 

master and develop the fields, participate in LNG projects and have assets in the oil and gas 

industry and in the electrical industry in the RF.
35

  

There are several joint LNG projects in the gas sector. With the German legal entity 

Linde, Gazprom is cooperating in the project Amur GPP, which is expected to be the largest 

Russian and one of the world’s largest enterprises for processing of the natural gas.  

Russia’s share in the global export of the pipeline gas is more than 25%, however the 

share of the Russian LNG export in the world is only 4,5%. It could be explained by the fact, 

that Russia developed the pipeline infrastructure for more than 50 years, and the main 

partners were EU member states.  

In order to comprehend the scope of the needed investments in the development of the 

LNG, should be envisaged the scheme of related operations – from the moment of its 

exploitation to the moment of it distribution to the final consumer. Each of the operation 

needs the construction of the industrial complex, where the investment should be made, 

starting with the exploitation of the gas – gas liquefaction – gas storage – gas transportation 
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by the special tankers – gas storage in the receiving state – regasification, and ending with the 

gas supply to the pipeline. Thus, the LNG market, as well as the pipeline gas system, needs 

capital-intensive investments.  

The only LNG plant was built in the framework of the project “Sakhalin-2”, which 

was implemented by the international consortium with the participation of the Royal Dutch 

Shell (UK and Netherlands), since 1992. The other project (Shtokman) on the LNG plant was 

shelved, expecting implementation in 2020, on the basis of the cooperation of Gazprom and 

French Total. The current LNG plant in Russia – “Sakhalin - LNG” was termed in 2009 by 

the following shareholders: Gazprom (50% plus one share), Shell (27,5% minus one share), 

Mitsui (12,5%), Mitsubishi (10%). The other planned LNG plant is “Yamal LNG” 

(completion in 2016/2018), with shareholders Novatek (60%), Total (France, 20%), CNPC 

(20%). Novatek has already signed agreements for the supply of the LNG to Spain for a 

period of 25 years.  

The project “Yamal LNG” is a cooperation between the RF and the EU companies in 

the energy sector, where are involved EU (including Netherlands project Delta) capital, 

investment and technologies. As it can be seen from the share division, the amount of the 

participation of the foreign investor in the joint-projects in the gas sector is minor. Project 

“Yamal LNG” includes the production in the field Yuzhno-Tambeysk, the construction of a 

deep processing plant (LNG), export to the European and Asian directions. In this project, 

50,1% of the shares belongs to the Russian company Novatek, 20% - to the French company 

Total.
36

 In the construction and commissioning of the complex in preparation and liquefying 

the natural gas engaged the other French company – Technip France,
37

 which also supplied 

the turbine equipment for the LNG project Yamal LNG.  
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The other example is the development of the Shtokman gas field, where participate 

Gazprom (51%), French Total (25%) and Norway Statoil (24%). This project includes the 

construction of the underwater pipeline and gas liquefaction plants in the north (Murmansk) 

region. In these two projects EU partners have taken the risks and financing responsibilities, 

involving credits from the EU, they participated in the creation and operation in the mining 

process, development, processing and transportation of the energy resources, provided 

modern technologies of the development the offshore/sea fields, and in the production of the 

LNG. It should be noted that the condition of the projects was mandatory placement of the 

orders at Russian manufacturers, and also the use of Russian labor personnel.  

The other form of cooperation between the Russian state and foreign investors is an 

exchange of assets, where the Russian and the EU companies have industrial cooperation in 

the field of production, storage and transport of gas.  

German companies E.ON-Ruhrgas and BASF-Wintershall are Gazprom partners in the 

development of the Yuzhno-Russkiy and Urengoy fields, and also in the project Nord Stream, 

they were preparing to participate in the South Stream project. These companies own the 

shares/assets in the Russian oil and gas fields and main pipelines, and Gazprom as a response 

is an owner/co-owner of the several transport and distribution companies and underground 

gas storages in the EU.
38

 

This exchange of assets applied in the joint construction of the pipeline Nord Stream, 

which shareholders had the opportunity to enter to the Russian market and work in the field 

Yuzhno-Russkiy. This mechanism of the assets exchange – entry into the gas distribution 
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network in the EU in exchange for a share in the development of the Russian fields – is called 

as one of the perspective in cooperation between the RF and the EU. 

Investment mechanism of the project financing applied in the construction together 

with the EU partners of the pipelines Blue stream and Nord stream, and in the projects 

Sakhalin-2, in the development of the Shtokman and Yuzhno-Tambeisky field, and planned to 

be used in the project Turkish stream.  

In the territory of the EU, Gazprom has an extensive transport and distribution 

network, which includes transportation through trunk pipelines and gas outlet, local gas 

distribution networks together with the EU companies, and also the network of underground 

gas storages, especially in the Central Eastern European States. 

There is also applied the mechanism of the public-private partnership, including the 

product-share agreements and concession agreements. Under the Production Sharing 

Agreements (PSA) are developing three projects: Kharyaga field (operator Total), Sakhalin -1 

(operator Exxon-Mobil), Sakhalin-2 (operator – Sakhalin Energy). There are many 

discussions on the application of PSA – in the absence of transparent relations, foreign 

investors have the opportunity to inflate the costs, as the costs are compensated by the state, 

and to reduce the profit margins/income, and consequently the taxes, which are flowing to the 

budget of the host state (Russia). However, because of EU sanctions Gazprom is not able to 

buy the required high-tech equipment for the works in the deep shelf,
39

 thus it is possible that 

these PSAs will return to the popular practice. The problem of purchasing the necessary 
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equipment could be solved by the inclusion of a foreign investor to the existing project, such 

as it is in the planning project Sakhalin - 3.
40

  

Besides, Gazprom constructs several underground natural gas storages in the European 

Union, including Czech Republic (Dambořice
41

, the terminal in South Moravian Region. The 

operator of UGS is a joint venture of Gazprom export, Ltd, and company MND Ltd - Moravia 

Gas Storage, a.s., the storage is supposed to support the gas delivery to the market of Austria 

and Germany), Germany (Katharina), and it is a co-investors in the gas storages in Austria 

(Haidach), Netherlands (Bergermeer), and Germany (Etzel, Rehden, Jemgum).
42

 

In this region the RF attempts to diversify routes to the EU, by operating the pipeline 

GAZELLE
43

, with length of 166 km, connecting the Czech Republic with the pipeline Nord 

Stream passing under the Baltic Sea, and in the north, this pipeline is connected with the 

German pipeline OPAL, which is the extension of the Nord Stream. In the south, this pipeline 

is connected to the gas system MEGAL, through which Russian gas will be supplied to the 

southern Germany and to France. Thus, Gazelle de facto opens the way to the Russian gas to 

the South and South-East Europe.  

The provisions of the Third Energy Package in 2009 had affected the construction of 

the Nord Stream and its sub-projects, by obliging Gazprom to use not more than half of the 

pipeline OPAL transit capacities.
44

 The alternative solution for Gazprom was to provide “gas 

release program”, by selling the gas at open auction. These requirements of the European 

Commission were regarded by the Russian side as disproportionate and unjustified. Gazprom 
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argued that the competitive environment should be regulated not by one of the competitors, 

but by the EU itself. As in the EU is a free movement area, so if there is possible violation of 

the competition in one state, the absence of borders provides the possibility to prevent it by 

transporting gas to the other state.
45

 In 2016, Gazprom has dealt with the EU companies to 

sell its gas at auctions.
46

 Gazprom considers it as an additional way to sell gas to the EU, and 

expecting to help download half empty pipeline OPAL, which Gazprom does not fully 

utilize.
47

  

In some states of Central Eastern Europe the only gas supplier is Russia, namely 

Gazprom enterprise. Due to the fact that these states do not meet any appropriate and 

competitive alternatives in their gas market, the gas prices in CEE dramatically differ from 

the gas prices in the western EU member states. That is caused by the following factors: the 

geographical location of Central Eastern European states, and the historically set price policy: 

oil indexation pricing policy or the Groningen system. 

That is also called as investment pricing mechanism, it is being connected with the 

building, caring and operating the infrastructure, the pipelines, and the dominant mechanism 

for the international gas trade, which originated in Europe in 1960s and spread to Asia. 

However, the historical oil indexed initial import gas price and the classical structure of the 

related long-term contracts (take or pay clause) remain a major worry in Europe. Prices of gas 

in these contracts do not reflect the reality of the markets
48

.  
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The contrasting mechanism based on hub pricing or spot pricing and traded markets 

developed in the United States and has spread to continental Europe via the UK. It is not a 

long-term, but a short-term pricing mechanism, acceptable for trade, however undesirable for 

project financing.
49

 Today, EU is witnessing an unprecedented collision between these two 

pricing mechanisms and gas industry cultures
50

. In modern Central Eastern European states 

(the least liberalized, that is the least competitive part of the EU) oil product indexation covers 

95% of the price formula in a more liberalized western EU states – it is 80%, and for the most 

liberalized, that is the most competitive in the European gas market of the United Kingdom 

(which is however already not EU member state) is only 30%, moreover unlike to states of 

CEE, the UK has its own gas reserves.  

The dependence on the imported natural gas, in particular from Russia, varies from 

one EU member state to another. The large number of smaller markets in Central and Eastern 

Europe is characterized by fragmentation and high dependence on energy imports from 

Russia. The primary objective of these countries is to minimize the vulnerability of their gas 

imports by means of diversification of sources of supply and delivery systems through access 

to EU-based infrastructure and resources.
51

 The recent un-diversified dependence on the 

external energy resources called concerns of the EU, as such situation “may translate into 

significant losses to competitiveness and GDP, inflationary pressures and trade balance 

deterioration’.
52

 The “energy asymmetry”, as it is often being called by some theorists, when 

the state gas-importer may dictate its conditions, disrupting the energy supplies, due to the 
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political reasons, as it was evident in the RF-Ukraine gas disputes in 2006 and 2009,
53

 affects 

the quality of EU member states. This confirms the needs of, on the one hand the creation of a 

stable legal document with sanctions, and on the other – the securitization of the 

diversification of the gas suppliers.  

In order to stop “unfair” pricing, and develop gas diversification on EU market, the 

European Commission has started the antitrust probe on Gazprom. The initiative had derived 

from eight Central and Eastern European member states: Lithuania, Latvia, Estonia, Bulgaria, 

Czech Republic, Slovak, Poland, and Hungary. As it has been mentioned, on their national 

markets, Gazprom has taken the dominant position of the gas supplier, and according to their 

claims, supplies gas to them on unequal conditions in comparison with the western EU 

member states. Russia, on the contrary, claims that the pricing is according to the external 

economic environment, and in a case of bilateral agreements with particular EU MS, not with 

the European Union as a whole, the company Gazprom would attempt to be as much 

profitable as possible, given the fact that Gazprom is a business entity – its main aim to 

maximize the profits and shareholders wealth. That case has been called in public as the 

“clash of the decade”, due to its possible controversial consequences. The aporia hereby is 

also that the European Union, according to some authors, is trying to institutionalize the EU-

Russian energy relations and to bring them in line with the market principles unilaterally.
54

 

Interestingly, in the case Acron OAO and Dorogobuzh OAO v Council, the Court of 

the EU has called this pricing formula on the Russian gas in Weidhaus as “reasonable” and 
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“free of market distortions” though it was regarding not the antitrust, but antidumping 

matters.
55

 

The experts state that the disputes on the pricing mechanisms are of the difficult ones, 

as the understanding of the “fair pricing” differs, due to absence of sole definition.
56

 In the 

case United Brands v Commission was stated that the unfair price is setting “in comparison 

with the competing goods”,
57

 however, there is no yet illustration on the energy sector. Still 

there are high thresholds in finding the pricing unfair, which is important to keep the balance 

between the regulation of competition and the administrative barriers for the investment 

activity.
58

 For the purpose of the high level of competition and liberalization of the energy 

market, the European Union developing the idea of cooperation between the EU member 

states in the energy area, thus was established the Energy Union. This in detail will be 

analyzed in the forthcoming chapters.   

Due to the objectives of the EU and the Energy Union to make the energy market 

more competitive, the result is the decrease of Gazprom market share in the territory of the 

EU, through the diversification processes. With the entry into force of the Third 

Liberalization Energy Package, the situation in EU gas sector has changed, and Gazprom as 

the only monopolist, cannot freely operate in EU energy market. Moreover, the RF still lacks 

the innovation technologies, as well as the development of the capacities and delivery of the 

LNG. Gazprom, a monopolist company and slow for the changing realities, being inflexible in 

its contracting policy, which is based on long-term agreements older than a decade, caused 
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itself a negative position in the EU gas market. Moreover, the political and economic relations 

in the global level have great influence on the stability and reliability of the gas supply.
59

 

The excess of the gas prices in long-term contracts in comparison with the spot prices 

resulted in a wave of the gas conflicts, which began to change the gas contract-policy to 

decrease the period of the new gas contracts up to 10-15 years.
60

  It also led to requirements 

for Gazprom to provide the price discounts and including in the contract formula of spot-

indexation.
61

 Although currently Gazprom is changing its policy, developing the LNG and 

CNG supplies, at the same time it is planning the construction of the pipelines “Turkish 

Stream”, expansion of the “Nord Stream-2”. However, the future of the pipeline gas is under 

the question due to the EU competition and liberalization policy.  

The perspectives for big transnational companies in the liberalized gas sector are 

unclear. Due to the fact that in the gas industry are mostly operating big vertically integrated 

companies, which produce, explore and transport natural gas, separation of activities requires 

separation of legal duties, and conclusion of the new contracts: first - between the 

supplier/exporter and buyer/importer, and second - between the supplier/exporter and 

importer/owner of the transportation system for the gas transportation to the place of 

destination. At the same time, these contracts should be consistent with each other, which is 

very difficult to achieve in reality, and this reduces warranty and reliability of gas supplies.
62

  

As it is a new field, the uncertain conditions make the capital investments in such 

infrastructure more expensive and uncertainty of the return may discourage investors, stress 
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some experts.
63

 Moreover, the participation in the delivery chain of the third party may 

involve additional risks and costs.  

The other risks are connected with the financing the spot or short-term gas projects as 

strategic suppliers of the non-renewable resource. For the RF is important the long-term 

contracts, as the spot trades cannot guarantee big investments in the national gas sector. Thus, 

the long-term contracts contained the take-or-pay clause.  

Should be taken into consideration that the formation of the competitive EU gas 

market is occurring through the secondary legislation of the EU, and as there is no full 

consent on that point, there are some discussions on the current situation, as the formation of 

the common hubs inside particular state.  

The RF made a claim against the EU and its member states based on the WTO rules
64

 

to the WTO Dispute Settlement Body in 2014, opposing the restrictions imposed by EU 

liberalization measures or the Third Energy Package.
65

  

In addition, the basis of the system of the natural gas supply from the RF to the EU 

territory is the long-term contracts, which are designed for the period up to years 2020-2035. 

These contracts are fulfilling the functions of the contract for the supply of commodity 

(volume, price, timing, quality) and also contract for the provision of services (flexibility of 

supply, responsibility of the seller).
66

 After lengthy discussions with the EU, the RF managed 

to defend the right to maintain the existing long-term contracts, also the right to determine the 
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points for gas supply (not sending it to a virtual or physical hub).
67

 For the new contracts will 

apply the rules of the Third Energy Package, in accordance with rules of access and 

distribution of the gas transportation facilities of the network/grid code.
68

 

It is needed to mention that Gazprom has met the antitrust proceedings not only in the 

territory of the EU, but also in the Russian Federation itself. As in 2007, the Federal 

Antimonopoly Service held a decision on blocking Gazprom from acquiring 100% of an 

independent gas distributor, which also received a judicial confirmation. This, on its turn, 

confirms the liberalization of the internal Russian energy sector.
69

  

Considering the high interdependence of these actors, and the increase of the energy 

dependence in the nearest years,
70

 the better way of cooperation between the EU and the RF is 

of great significance.  

The disputes on the gas sector are mostly based on the proceeding of the regulatory 

changes, as internal legislation, changed or increased taxation, elimination of the agreed and 

incentive schemes (Stockholm Chamber of Commerce, Arbitration Institute), and lack of the 

host state of investments willing to cooperate.
71

 The Energy Charter Treaty claims 

registrations in the recent years, exposing that since 2012 there has been a fluctuating rise to 

30 new case registrations in 2015, making it 88 cases till that year, where the half of these 

cases were settled amicably.
72

 The International Center for Settlement of Investment Disputes 

(ICSID) in the first half of the 2017 registered cases, 25% of them are related to the gas or oil 
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sectors, 18% of cases under the ECT, and 57% of all cases are based on the BITs, with 46% 

from the states of the Central, Eastern and Western European Region.
73

 The mentioned 

institutions – Energy Charter Treaty, ICSID, The Stockholm Chamber of Commerce will be 

analyzed in the next chapter III Investment Relations between the EU and the RF. 

 

Summary 

In this chapter the role of the natural gas, its specifics, and importance was discussed. 

It was shown the statistics of its use in the territory of the EU, and it was shown that the EU is 

dependent on the import of the natural gas, where one of the most important gas suppliers is 

the Russian Federation. The high inter-dependence of the EU and the RF in the energy, in 

particular gas sector was analyzed. In addition, the examples of the cooperation of the EU and 

the RF on the joint investment energy projects as in the territory of the EU, so in the territory 

of the RF, including exploitation, transportation and construction of infrastructure were 

illustrated. The specifics of the EU-RF energy relations, on particular projects, including 

goals and aims of the cooperation, as well as difficulties and disputes in this area were 

examined. The situation of the unfair pricing of the Russian monopolist gas supplier Gazprom 

on the territory of the Central Eastern European Union states, and the steps taken by the EU 

for liberalizing the EU gas market were illustrated.  
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III. Investment relations between EU and RF   

3.1. International legal regulation of foreign investment protection 

between the EU and the RF 

With a rapid development of international commercial relations across a wide range of 

sectors, involving a huge number of non-state business actors worldwide emerges the need for 

the homogeneous economic and legal conditions, regardless the international political 

situation. Also should not be underestimated the importance of a uniform legal regulation of 

international transactions, as well as a functioning uniform international legal framework. To 

ensure an efficient business, the major tasks should include the revenue increase as well as 

minimizing transaction costs and risks, which, in its turn, raises the question of the potential 

partners and marketability. Furthermore, confidence in the economic stability and transparent 

legal environment are crucial for prosperous and safe cooperation between the states. 

Nevertheless, even on the national level, when the national law regulates and clarifies 

any misconceptions, still numerous conflicts may occur, including the ways of interpretation 

the law, jurisdictional issues and collision norms. However, in the national level there is a 

strict hierarchy of the judicial and arbitration institutions, where is no conflict of the finality 

of the decision and parallel proceedings. Although the field of investments is covered by the 

national law, in the case of the foreign investments, the international law may intervene the 

national regulations.    

In the present conditions, there is a need to regulate the field of the foreign investment 

in the global, international level. In the constitutions of the most states, including EU member 

states and the Russian Federation, is enshrined the priority of the international law, or 

international law is part of the national legislation, where the norms of international law, and 

international treaties are part of the national legal system.  
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It is good to note that the market efficiency of the investments depends on the area of 

the trade and its legal regulation and the features of the economic inter-regional cooperation, 

in that case between the European Union and the Russian Federation.  

With international treaties, regional agreements, the national legislation is being a 

source of the international law, according to the doctrine of the international law. Thus, the 

legislation of such international institution as the European Union is a source of the 

international law. Moreover, the internal legal norms of the EU apply for the other states, 

which are not the part of the EU.
74

  

The international law is based on the principle of the power balance, giving the 

opportunity to the states act in the field of the international law as equal partners. However, 

depending on the weight of the state in the international area, there are distinguishing the 

treaties directed for protection of foreign investments and committing the states-participants 

take proper state measures to regulate foreign investments, which are aimed to regulate and 

protect foreign investments. Thus, academics are determining the gradual development from 

the international legal protection to the international legal regulation of investment.
75

   

Multilateral treaties governing the investments are being classified to the universal and 

regional levels. As universal conventions are considered two international multilateral 

treaties, which were signed by more than hundred states - Seoul Convention, 1985, 

establishing the Multilateral Investment Guarantee Agency (MIGA),
76

 and the Washington 

Convention, 1965, on the Settlement of Investment Disputes between States and Nationals of 
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Other States (ICSID Convention)
77

. These conventions are of a great importance, due to the 

interest protection of foreign investments.  

MIGA acts on the basis of the Seoul Convention 1985, members of which are 150 

states. The RF signed the Seoul Convention in 1992 and became a member by ratifying it 

same year. The objective of MIGA is to promote the flow of investment for productive 

purposes among the member states, and especially in the developing states, and to regulate the 

activity of the World Bank, the International Finance Corporation and other international 

institutions. MIGA fills a gap in public international law in respect of counting the amount of 

compensation paid to a foreign investor in the event of political risk with the adoption of state 

measures on nationalization of foreign property and equivalent to its effect the regulations of 

foreign investment. 

Another international instrument of protection of investments is the International 

Centre for Settlement of Investment Disputes (ICSID), established by the Washington 

Convention, and has not been yet ratified by Russia. Even though in some BITs between 

Russia and the EU member states is referring to the center as to one of instruments of the 

dispute settlement between the investor and the host state, based on the Additional Protocol to 

the Washington Convention.
78,79 

 

The ICSID brought innovative system of protection of foreign investment:  

- foreign companies and individuals can directly bring a suit against their host state, 

- state immunity is severely restricted,  
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- international law can be applied to the relationship between the host state and the 

investor,  

- the local remedies rule is excluded,  

- ICSID awards are directly enforceable within the territories of all ICSID member 

states
80

.  

As for regional instruments regulating the investments regarding the territory of the 

European Union and the Russian Federation, the treaties establishing economic alliances, as 

the European Union itself, regarding the Russian Federation – the Agreement on Cooperation 

in the field of investment signed between the Commonwealth of the Independent States (CIS) 

(1993). To the regional regulation of foreign investments, covering both sides mentioned 

above
81

 - relates the Agreement on Partnership and Cooperation (PCA), establishing a 

partnership between the European Union and the Russian federation. It is the first and only 

legally approved long-term cooperation between Russia and the EU bilateral agreement 

signed in 1994 and entered into force in 1997
82

. The PCA covers the relations in political, 

economic and cultural areas, and provides some measures on the liberalization of trade 

between those two sides. Furthermore, it introduces the new provision on political dialogues, 

which should ensure the further cooperation in the sphere of free trade agreements. Besides it, 

this agreement obliges the Russian federation to follow the generally accepted rules of the 

WTO in the field of regulation of the international trade, and access the (investment) 

measures in accordance with the rules contained in the GATT/WTO.
83
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Since the RF’s accession to the WTO in 2012, the RF already submitted several cases 

under the WTO rules and in the WTO Dispute Settlement Body. The framework agreements 

of the GATT/WTO, or the General Agreement on Trade and Tariffs, World Trade 

Organization, related to the issue of investments are also included in the instruments of 

investment regulation in the universal level.
84

 Instruments of the World Trade Organization, 

in particular TRIMs Agreement or Agreement on Trade Related Investment Measures, 

promote also the liberalization of trade and of the areas linked to it such as intellectual 

property and the trade in services.
85

   The provisions of the GATT/WTO TRIMS regarding 

the investment measures, in accordance to which the state/contracting party undertakes to 

refrain to adopt such measures in regulation investments that might restrict the trade; some of 

the measures are incompatible with the national treatment, are also repeated in the Energy 

Charter Treaty.
86

  

The European Union and Russia have been settling the disputes in the WTO Dispute 

Settlement Body (DSB), where the EU initiated four cases against RF
87

, and the RF made 

four claims,
88

 including the disagreement with the restrictions of the Third Energy Package. 

Although, in these 8 cases between the RF and the EU, in some cases reports were 

adopted by the DSB and the Appeal Body with recommendation to bring measures into 

conformity, the addressee of the decision will have the choices either to eliminate the 

violation, or to make a compromise on mutually acceptable compensation, or to the injured 
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party would be approved proportionate countermeasures for the period of time, until the 

violation would be eliminated or reached the agreements on the compensation. Regarding the 

WTO rules should be however borne in mind, that they are not equipped with the enforcement 

mechanism, as they do not establish the unconditional duty of the proved violator to eliminate 

the committed breach of rules, as well as compensate the losses caused by such behavior. This 

mechanism seems logical from the technical side; however, it has more political, than 

practical effect.
89

 

 The documents regulating the EU-Russia relations in the investment and energy areas 

are the Agreement on Partnership and Cooperation, and the Energy Charter Treaty. 

 

 

3.1.1. Agreement on Partnership and Cooperation  

The Agreement on Partnership and Cooperation (PCA) is the only international basis 

in the EU-Russia bilateral cooperation, concluded in 1994, and came into force in 1997.
90

 It 

was concluded for a period of 10 years with the subsequent annual automatic renewal, until 

one of the sides will declare its denunciation. Such agreements on partnership and cooperation 

were concluded by the EU with several former - Soviet republics, and the text of such 

agreements is almost identical, thus, the PCA is mostly called a “model agreement”.
91
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 The PCA establishes mainly economic relations,
92

 and the detailed provisions concern 

mostly the area of trade of goods and services, and mutual access to the markets, as well as 

possibility of creating a “free trade area”.
93

 Nevertheless, it was only the topic of numerous 

discussions, as far as the RF was not a WTO member, and the process of the accession took 

more than a decade.
94

 In spite of that, the agreement was developed with the full 

consideration of WTO provisions, taking into account the future accession of Russia to WTO 

(article 4). The PCA prism of WTO provisions apply inter alia on the cross-border activity 

(chapter III), “freedom of transit” (article 12) and were used by the Russian courts for the 

protection of the rights of the EU investors, on the basis of the treatment “no less favorable 

than that accorded to like products of national origin in respect of all laws <…>” (articles 5, 

11), and in accordance with the articles 28-30 of the PCA.
95

 In addition to the most favored 

nation treatment, there is a principle of non-discrimination, neither direct nor creeping 

(discriminatory taxation), restriction on the anti-dumping measure, and expressly stated 

absence of quantitative restriction on the import of goods (article 15). 

Should be also mentioned the important article 55 of the PCA, according to which 

Russia undertakes the obligations to “achieve compatibility” of its legislation with the norms 

of the EU, in specific commercial areas, including the tax, accounting, environment, 

entrepreneurship, nuclear energy. The unilateral process of the convergence of the Russian 

legislation with EU norms indicates also the direction of the development of the Russian 

legislation and jurisprudence.
96
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The fundamental nature of the partnership and cooperation between the RF and the 

EU, confirms the practice of Russian courts, in the decision of the Federal Arbitration Court 

of city Moscow on the case Yukos (2006), in accordance with the article 2 of the PCA, 

regarding the cassation appeal of the joint venture “Yukos oil company”. The mentioned court 

issued a ruling on recognition and enforcement of the decision of the England and Wales 

High Court of Justice. The extensive interpretation of the article 2 of the PCA provides a 

possibility to apply to Russian courts for the execution and enforcement of the decision of 

foreign tribunals, and the other way around.  

The case Simutenkov v. Ministry of Education and Culture of Spain
97

 illustrates the 

interpretation of the Partnership and Cooperation agreement by the European Court of Justice, 

where the court specifically focused on the purposes of the PCA through its article 1 - 

“gradual integration between Russia and a wider area of cooperation in Europe”. The case of 

Simutenkov became precedent on the application of the PCA on the EU and the EU member 

states legal orders. It also affected the application of the EU agreements with the third-

countries, by stressing its direct action on the territory of the EU.
98

 Parenthetically, regarding 

the dispute settlement, the PCA refers to the UNCITRAL rules.  

Chapter IV of the PCA adjusts the provisions on entrepreneurship and investments. 

The agreement guarantees free movement of capital in a form of direct investments, however 

there is a clause giving the possibility to Russia to apply restrictions on investment on the 

Russian residents abroad. Further, the parties will be liberalizing the capital flows related to 
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portfolio investments. The treatment agreed on investment granted the most-favored nations. 

The article 58 identifies the sphere of cooperation on investment promotion and protection, in 

the conclusion bilateral agreements between the EU member states and Russia, as well as 

agreements to avoid double taxation, besides that it indicates the importance of technical 

exchange information on investment opportunities and its regulation.   

Some academics call the cooperation of the EU and the RF of the “colonial 

structure”
99

, emphasizing the asymmetric economic relations, where the main product the RF 

(about 80%) exporting to the EU – is the fossil fuel or energy resources, especially the natural 

gas and oil, while the EU exports towards the RF are the goods of the final use, as machinery 

or technologies.   

It should be paid specific attention on what kind of provisions on the energy sector 

(article 65) contains PCA. This might be useful regarding the requirements on the Russian 

energy companies in the territory of EU market. It is expressly referring to the Energy Charter 

Treaty and EU community, it states in the article 65 (1) that “cooperation shall take place 

within the principles of the market economy and the European Energy Charter, against a 

background of the progressive integration of the energy markets in Europe”. Further
100

 it 

states on encouragement of energy trade and investment, given the priority to the energy 

efficiency, environmental side and consumption policy, highlights the market economy in the 

regulation of the energy sector, and expressly underlines the “modernization of energy 

infrastructure including interconnection of gas supply and electricity networks”. That is pretty 

much about the energy sector in this agreement. Thus, Partnership and Cooperation 

Agreement was supplemented not only by the discussions on the free trade area creation, but 
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also by the projects of the Four Common Spaces and the relevant Road Maps, where inter 

alia was identified the cooperation in the energy sector.
101

 

The basis of interaction now covers the Energy Dialogues, which were launched in 

2000, aiming on “enhancing the energy security and closer relationship”, via which the parties 

were expected to discuss the security of supply and demand, a rational use of infrastructure, 

and opportunities for the investments. In 2005 was even created the Permanent Partnership 

Council that comprises of the EU Energy Commissioner, the Minister responsible for Energy 

from the current EU Presidency and the next presidency, and the Russian Minister responsible 

for Energy. Furthermore, in the framework of the EU-Russia Energy Dialogue, there is a Gas 

Advisory Council, which assesses the development of the gas markets and provides 

recommendations for the long-term EU-Russia gas cooperation. 

To enhance energy cooperation and harmonize market regulation has been signed 

another document for energy cooperation between Russia and the EU – Energy Roadmap 

2050 based on the Energy dialogues, which reflected the projects on the issues of the energy 

efficiency, synchronized infrastructure and convergence of the commercial and legal 

regulations. It contains the plans for development of the EU-Russia energy cooperation, 

providing support for gas infrastructure projects and renewable energy, including the 

discussion on the perspectives of LNG and shale gas supplies from Russia. However, 

documents do not contain any firm obligations, they are of advisory nature and not legally 

binding. It is a “soft-law” in bilateral energy relations, notwithstanding it played an important 
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role in the regulation of Russia-Ukrainian gas conflicts.
102

 The Energy Dialogues had an 

effect in resolving the issue of the destination clauses in the natural gas supply contracts.
103

  

As has been mentioned, the PCA between the EU and the RF was developed as model 

or framework agreement, with presumption of the adoption of number documents with 

specific provisions. Notwithstanding, it has not been proven in most of the cases. Moreover, 

there are still on-going discussions on a new Agreement on Partnership and Cooperation, 

however without a final consent of the parties. There is a high probability of the negotiations 

on this agreement between the “blocks” – the EU and the Eurasian Economic Union, or 

Customs Union between the RF, Belarus, Republic of Kazakhstan, Kyrgyzstan and 

Armenia.
104

 The assumed documents with a binding nature are also just in plans. Besides that, 

the Agreement on Partnership and Cooperation itself is obsolete, and does not reflect the 

current situation.  

The most important argument explaining the need of the new PCA is the provision in 

the preamble of it, where is stated that Russia “is no longer a state trading country, that it is 

now a country with an economy in transition and that continued progress towards a market 

economy will be fostered” by the parties. That was a reflection on the Russian economic 

reforms in the early 1990s,
105

 as well as the assessment by the EU and informal status of the 
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RF as “a trading partner”. More than a quarter of the provisions of the agreement are not 

valid, and mostly the contemporary relations are based on the non-binding documents. This 

brings the situation of legal uncertainty, and low level of reliability of parties.    

 

3.1.2. The Energy Charter Treaty 

In the field of investment in energy sector, the culmination of the cooperation is the 

Energy Charter Treaty (signed in 1994 and entered into force in 1998), which included the 

development of the economic cooperation between the former socialist states and states-

members of the OECD in the energy sector. It is the first international document on energy 

sector, and it is governing trade and investment issues related to energy and energy 

supplies.
106

  The Energy Charter Treaty also falls into the category of the regulatory 

agreements, as it specifies the procedure for the application of regulatory measures for the 

energy sector. In particular, the ECT provides the procedure for dispute settlement caused by 

non-compliance by the contracting state international obligations, adopted in accordance with 

the ECT. Many consider the ECT as a model of global international arbitration mechanism for 

settlement of investment disputes. The Energy Charter Treaty is the basis, on which are going 

discussions between the EU and Russia. This is a multilateral agreement, which has been 

signed by 52 European and Asian states, including the states of the European Communities 

(EC and EURATOM), and ratified by 47 of them.  

It is comprehensive that the energy sector requires long-term and capital intensive 

investments, which are supplied by the foreign investors, expecting the profits from their 

returns. At the same time these investments are exposed to many risks, including economic, 

political and legal, which host state may impose on the foreign investment in the post-
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investment period.
107

 Thus, many disputes occur between the investor and the host state, 

which needs to be efficiently settled without damage for the third parties.
108

 The investor may 

seek to stabilize and secure their investments, by demanding specific clauses in the 

investment contracts, including umbrella or stabilization clauses, and the domestic investment 

laws of the host states.
109

 

Due to the fact that the EU and Russia are connected by the fixed gas-pipeline system, 

which crosses several third transit states, the energy transit is one of the important issues. The 

Energy Charter Treaty consists of provisions on energy transits, and introduces the principle 

of the non-interference (article 7 of the treaty), nevertheless, due to the disparity between the 

EU and the RF, the additional energy transit protocol has not been concluded.
110

  

Thus, the ECT developed the model of intergovernmental agreement (IGA) on the 

cross-border pipelines. It aims to create standard regulations which deal with legal issues in 

energy transit between investors and the state disputes and between states themselves. IGA 

deals mainly with issues along the pipeline infrastructure as a whole. IGA is a prototype for 

an international agreement or treaty among states through whose territories the construction 
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and operation of an identified pipeline system takes place. It deals with the broader issues 

surrounding the projects’ realization, including co-operation, land property rights and tax 

harmonization, as well as other issues regarding project implementation
111

.  

Although the ECT established the common commercial practice in the energy area, 

nevertheless, there are several cases, where the parties of the ECT, including the EU and RF, 

are reluctant to apply, or even opting out the application of this treaty. 

 

 

3.1.2.1. The ECT and the EU  

According to the article 1 par. 3 of the ECT, the “Regional Economic Integration 

Organization” means an organization constituted by states to which they have transferred 

competence over certain matters a number of which are governed by this Treaty, including the 

authority to take decisions binding on them in respect of those matters. Thus, following that 

the decisions of the EU Commission are recognized as legally binding on all member states 

that are also parties of the ECT. 

As has been mentioned, the parties of the ECT are not only EU member-states, but the 

EU as a whole. The EU had a significant role in the drafting and establishment of such 

instrument as the Energy Charter Treaty, in 1990s, and the EU, on its turn, used the ECT 

provisions in the establishing the EU common energy policy. Notwithstanding, the several 

cases illustrate, that the EU is unwilling to recognize the priority of the ECT in the relations 

with the EU member states.  

The intergovernmental agreement introduced by the ECT the EU subordinated with its 

legislation. According to the Decision No 994/2012 EU, on establishing an information 

exchange mechanism with regard to intergovernmental agreements between EU member 

                                                           
111

 LEAL-ARCAS., R., PEYKOVA, M., CHOUDHURY, T., MAKHOUL, M., Energy Transit: Intergovernmental 
Agreements on oil and gas transit pipelines, 2015, RELP, 2/2015, 122-162, P. 123 



58 

states and third countries in the field of energy, the EU MS should ex ante  inform about the 

content of the intergovernmental agreement they are signing, to ensure that such agreement is 

compatible with the EU law. It is obligation to check the compliance with competition rules 

and internal energy market legislation before the agreements are negotiated, signed and 

sealed. The member states should have to take full account of the Commission's opinion 

before signing the agreements, and the revised IGA Decision will extend its scope to non-

legally binding instruments for an ex-post assessment (article 8) of the Decision.
112

 Thus, the 

Decision on intergovernmental agreements is enhanced, and in line with the European Union 

law, namely articles 194(1)(b) TFEU – security of energy supply in the Union, and article 

3(3) TEU – together with the article 194 (1) following the goal to establish a functioning 

internal energy market, in the spirit of solidarity between the member states.
113

 

However, in a case of discrepancies between the ECT and the EU law, the priority has 

the EU law. There are several contradictions with understanding the ECT in the framework of 

the liberalization of the EU market. The third liberalization energy package of the EU brought 

the requirements on free third-party access to the pipelines and review of the long-term 

contracts, which apply not only inside the EU, but also on the third-states and third-parties as 

acquis communautaire, which are involved in the economic cooperation with the EU as a 

whole or the EU member-states. The mentioned European Energy Community (2005) besides 

the European Union, includes the European states outside the EU, on which apply some of the 

EU legislative acts.
114
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The application of the ECT by EU member states inside the EU illustrates the case 

Electable (Belgium) vs. Hungary, regarding the purchase prices of electricity.
115

 In this case 

on the basis of the Belgium-Hungary BIT, the Hungary as a host state, undertook obligation 

to provide specific pricing conditions in the electricity sector, however due to the amendments 

into EU legislation, should follow the EU requirements. Thus, by attempting to fulfill EU MS 

duties, the state breached the obligations under the long-term contract, respectively the BIT 

terms and the obligations under the ECT. The Electable, investor from Belgium, made a claim 

against Hungary in ICSID under the ECT provisions.  

The case brought several interesting points, and it is good to have a look at the EU 

Commission’s opinions.  Commission argued, that firstly, this arbitration tribunal has no 

jurisdiction, stressing, that the EU law has priority before the ECT, referring to the ECHR’s 

approach on the principle of the “equivalent protection” of the EU and ECHR in the 

Bosphorus case.
116

 Then, the Commission mentioned, as the EU was one of the active actors, 

drafting and promoting the ECT in the 1990s, then these two legal systems are based on the 

same international rules and principles, and thus, while interpreting the relevant provisions of 

the EU law and the ECT, it should be done in accordance with the Vienna Convention on the 

Law of Treaties (1969), article 31 (1), namely with consideration of the full context, and 

relations between the parties. Also, it states that in the agreements of the member states on 

accession to the EU, they agreed on the supremacy of EU law, and possible discrepancies 

between the ECT and EU law will not be resolved in accordance with the ECT article 16. 

 A tribunal had analyzed the case, and stated that, firstly, if possible, the ECT should be 

interpreted in line with EU law, secondly, the tribunal stressed that it has jurisdiction in this 

case. The tribunal substantiated it through the following arguments. EU law as a whole has 
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the character of the international law. Moreover, if the EU decided to be the part of the ECT, 

knowing what kind of obligations it put on the parties, it should then make a reservation. If 

the obligations were incompatible with EU law, then the EU would not be a part of the ECT, 

thus, as the EU not just signed, but also ratified it, then there is no contradiction between the 

ECT and EU law. Further it states that the provisions of the ECT and the EU law might be 

interpreted harmoniously, as there is no contradiction between them.
117

 Moreover, may be 

concluded that, as far as the whole EU is a signatory of the ECT, so the Commission’s 

decision is obligatory to the EU member states, which are the signatories of the ECT.
118

 This 

decision can be considered as a basis for the “long-term coexistence of the intra-EU ECT 

arbitration in accordance with the CJEU jurisdiction”.
119

 Interestingly, in 2014, Italy 

announced its withdrawal from the ECT,
120

 with this in effect in 2016, thus, the future issue of 

the ECT and for some EU member states relations is uncertain. 

Nevertheless, from this decision is not clear, what will be applicable in the case of the 

dispute between the EU or EU member state with the third country. Will the tribunals follow 

this decision, and recognize the priority of the EU law, as it is not contradicting the ECT? 

What will be the decisive factor – the investment made in the EU, thus the EU law should be 

applicable, or the international nature of the investment relations? It should be mentioned that 

the application of the ECT in the dispute with the third states does not bring the issue of 

incompatibility with the EU law, in comparison with the discrepancies within the intra-EU 

BITs.
121

  

With the developing common investment policy as an EU exclusive competence, how 

would be resolved the issues of the long-term investment made previously on the ground of 
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the BIT with some EU member states? The tribunals show different, even competing 

approach. However, taking into consideration the nature of the ECT, the parallel participation 

of an EU member state and the EU as a whole is possible on the ground of the ECT.  

 What principle will follow the tribunals: lex posteriori related to the EU new 

provisions on the common investment policy, or pacta sunt servanda, regarding agreed 

provisions in the concluded agreements and treaties?  

 

 

3.1.2.2. The ECT and the Russian Federation  

The Russian Federation was one of the establishers of the Energy Charter Treaty in 

1990s. The RF signed the treaty, and applied it provisionally, however has never ratified it.   

The reasons for non-ratification of the ECT by Russia are seen by many academics 

different. On the one hand the ratification will accelerate the diversification of the EU energy 

supply. If Russia would ratify it, the gas supplies from Central Asia and the Caspian region 

(where the gas cost is lower, than in Russia) for the European market will increase.
122

 But this 

would reduce the significance of Russian gas resources to EU market, what is economically 

unprofitable for Russia. On the other hand, in the case, if Russia would not ratify the ECT, it 

still could not prevent the diversification of the energy supply in the EU, inasmuch as in the 

EU already exist the real projects on this way. In addition, the need of the investments in 

Russia is higher than current demand on gas supply in the EU. The other academics
123

 see this 

approach of the RF to the ECT, as inability to adapt, due to its inexperience with the free or 

liberalized market.  
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Another opinion among the Russian experts, the proponents
124

 of the ECT and its 

ratification is that they consider non-ratification of this treaty being caused by political 

structures, which have a share in the monopolist company Gazprom and misinterpret the 

provisions of the ECT. Proponents stress that the ECT is the best basis, which includes 

provisions on energy and investments, and it is significant for promotion and defense of the 

RF interests in the global energy sector. Besides the provisions on the protection of 

investments in the energy sector, breaches of contract, the tools of dispute resolution, but also 

the ECT offers the protection of the transit, as one of significant factors for the RF, due to the 

transit conflicts in energy, particularly gas, delivering to the EU.  

Additionally, the history of the relations between the ECT, RF and the EU should be 

taken into account. Since the RF has signed the ECT in 1992, it has been an active participant 

of the treaty until the year 2003, when the EU adopted the second liberalization package. 

Since that time has started to diverse provisions of the ECT with the legislation of the EU and 

the RF. In 2009 was adopted the Lisbon Treaty and the third energy liberalization package, 

and this year the RF announced the termination of the provisional application of the ECT, due 

to the lack of the ECT in the RF-Ukraine gas conflict. In 2014, after the decision of Hague 

Permanent Court of Arbitration in the Yukos case, the RF suspended its participation in the 

ECT, although stating that it needs an adequate amendment by the new treaty – International 

Energy Treaty.  

However, as the energy sector in the RF is being liberalized, and in order to have 

adequate and transparent relations with the liberalized or liberalizing the EU market, there is a 

need to form a single legal framework for the relations of these actors in the energy sector.  

                                                           
124

 TALUS, K., EU Energy Law and Policy: a critical approach, 2013, Oxford, Oxford University press,p .242; 
RUSNAK, U., KONOPLYANIK, A., Energy Charter without Russia (Энергетическая хартия без России. 
12.04.2015. http://www.vedomosti.ru/opinion/articles/2015/04/13/energeticheskaya-hartiya-bez-rossii 
(01.03.2017) 



63 

For the RF there are as much benefits in the ECT as the risks, however, non-

participation of the RF in the ECT will bring the difficulties in the “integration process in the 

global energetics and the deprivation of opportunities to use protective tools to improve its 

energy security, for example to protect against the sanctions”, or the “risks of the 

liberalization”. Many companies in the EU made their claims against the RF under the article 

26 of the ECT. In respect to importance of the ECT, should be also considered the situation 

with the pipeline OPAL falling under article 13 of the ECT, and on the basis of which the 

Yukos shareholders have made a claim against Russia in 2004.
125

  

Noteworthy, the Russian Federation did not ratify the ECT, however the state has 

applied the treaty provisionally until 2009, based on its article 45 (1). In 2008, in its overview 

of the Russian investment climate, the OECD stressed that “despite its non-ratification of the 

Energy Charter Treaty (ECT), Russia takes part in its activities, providing for instance 

information on some aspects of its legal framework in the energy sector.”
126

  

In 2009, Russia temporarily withdrew from the provisional application of the ECT, 

although remains a signatory of the treaty.
127

  States, which have not ratified the ECT, reason 

their position as the ECT has secured a more favorable treatment for foreign investors in the 

existing contracts. The decisions in the cases Plama v. Bulgaria
128

 or Kardassopulous vs 
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Georgia
129

 confirm it, and for the RF as the energy producer and supplier, and most of the 

investors in this area being a part of the ECT seems risky. The claimant brought an action 

based on the ECT and the provisions of BIT between Georgia and the state of claimant – 

Greece.
130

  The tribunal in para 693 of Decision confirmed the legality of such claim, and 

stated that the respondent state breached the fair and equitable treatment standard by 

expropriating and failing to compensate the loss. But important for Russia and the following 

issues brought the para 211 of this case decision, where tribunal stated “each signatory state is 

obliged, even before the ECT has formally entered into force, to apply the whole ECT as if it 

had already done so”.
131

 

Trade provisions of the ECT were supplemented in 1998 by the Trade Amendment, 

directed on the contracting parties, which are not members of WTO – to adapt the rules for 

the energy sector “by the reference”. With the accession of the RF to WTO in 2012, trade 

relations with the contracting parties of the ECT refer to the rules of the WTO. These rules 

including the dispute settlement, applied for Russia as well.  

The transit issues are for the RF of great importance, with which are associated 

significant volumes of Russian energy export supplies. Thus, the dependency on the transit 

states causes the high risks for the Russian export, which the RF is seeking to reduce, by the 

liberalization of the energy sector - developing the transport infrastructure and access of the 

foreign investors in pipeline and network infrastructure. However, the RF stresses that the 

WTO principles are not applying to the pipelines. Russia refers to the Protocol on its 

accession to WTO, where the state does not undertake any obligations and may enter 

restrictions up to closing the market access to the foreigners.  

Article 7 of the ECT states “Each contracting party shall take the necessary measures 

to facilitate the transit of Energy Materials and Products consistent with the principle of 
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freedom of transit and without distinction as to the origin, destination or ownership of such 

energy materials and products or discrimination as to pricing on the basis of such distinctions, 

and without imposing any unreasonable delays, restrictions or charges.” This provision is of 

wide interpretations and in particular it was used in the international and regional negotiations 

as an argument in favor of the access to the Russian pipeline system.  

One of the main tasks of the ECT is to avoid interruptions or reductions in the existing 

transit flows, in the event of the disputes arose from the transit, and article 7 para 7 offered the 

special conciliation mechanism, with the possibility of the arbitration settlement provided by 

the article 27. In the absence of the ECT, there is a possibility to apply the article V of the 

GATT. However, in practice, during the RF-Ukrainian gas conflict in 2009 the ECT 

mechanisms have not been used, as none of the parties has appealed to the Secretary General 

with the summarizing the dispute notice. Additional uncertainty was connected with the 

requirement of the mentioned provision to exhaust “of all relevant contractual or other 

dispute resolution remedies previously agreed between the contracting parties”.   

The ECT is of a great importance for the energy investments in the RF. In accordance 

with the article 45 (3) (b) of the ECT, the treaty will apply
132

, in a full subject to the 

restrictions provided in article 45 (1), on the relations between the foreign investors and the 

RF as a host state, in respect with guarantees and settlement of disputes regarding the 

investments made in the territory of the RF in the period of its provisional application. In 

consideration of the international instruments applicable to the regulation of the legal regime 

of the foreign investments in the energy sector, it is worth to note that there were in parallel 

two regimes – bilateral investment treaties and the Energy Charter Treaty. While foreign 

investors, who made investments in the RF after its withdrawal from the ECT, can rely only 

on BIT, although a part of the energy investment projects will be under the protection of the 
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ECT until the year 2029, in spite of the current opposite position of Russia. Thus, in practice, 

many investors base their claims under both the ECT and BITs, as they do not consider the 

ECT as a sufficient legal instrument for investment protection. Due to the fact that the ECT, 

in contrast to BITs, provides a wide range of guarantees in the energy sector, the RF deals and 

will deal in the next decade with the claims based on the ECT. 

Moreover, within the framework of the ECT so far registered more than 30 (in 2016 - 

50) arbitration proceedings, including the 3 formally separate proceedings investor versus 

host state – Russia, which collectively makes the largest known case Yukos vs Russia.
133

  

The path of the RF, which withdrew from the ECT, follows the USSR history relations 

on discussion on the GATT/WTO, which however afterwards should comply with the new 

requirements and new realities of the market and states, most of which are the members of the 

WTO. 

 

 

3.1.2.3. Yukos case in a frame of the ECT application  

This case is interesting from the legal point of view on the application of the 

provisions of article 45 of the ECT on the investment agreement for a state that has signed but 

not ratified yet the Energy Charter Treaty, and at the time of the submission of a claim – 

applied the treaty provisionally. That provisional application of the treaty is considered by 

some Russian academics as the state is obliged to avoid such actions, which will deprive the 

treaty its purpose and aims until the time, the state will clearly express its intention to be or 

not to be the party of the treaty (article 18 of the VCLT). Also, that state agreed to temporarily 

                                                           
133

  Hulley Enterprises Limited (Cyprus) v. The Russian Federation, UNCITRAL, PCA Case No. AA 226, See more at: 
http://www.italaw.com/cases/544#sthash.RQN6oov8.dpuf  
Yukos Universal Limited (Isle of Man) v. The Russian Federation, UNCITRAL, PCA Case No. AA 227, See more at: 
http://www.italaw.com/cases/1175#sthash.etvbGN7P.dpuf 
Veteran Petroleum Limited (Cyprus) v. The Russian Federation, UNCITRAL, PCA Case No. AA 228, See more at: 
http://www.italaw.com/cases/1151#sthash.Uq1VdpMN.dpuf 

http://www.italaw.com/cases/544#sthash.RQN6oov8.dpuf
http://www.italaw.com/cases/1175#sthash.etvbGN7P.dpuf
http://www.italaw.com/cases/1151#sthash.Uq1VdpMN.dpuf


67 

apply provisions of the treaty and bear the international legal responsibility for the breach of 

its duties, followed from the provisionally applied treaty (provisional application under article 

25 of the VCLT).
134

  

The case Yukos v. Russia has started in 2003. The claimant is the company (70,5% of 

the shares in Yukos) owned by the foreign companies, registered in the areas with the 

economic benefits – in the United Kingdom’s Isle of Man, and Cyprus. Yukos was operating 

in the RF since 1993, in the oil gas industry, on the basis of the state companies – 

Yuganskneftegaz and KuybyshevOrgSintez. In 1995-1996 the state privatized the Yukos, and 

until the year 2000 the Yukos was the largest energy company in the RF. Since the company 

has become an ownership of the foreign investors registered in the offshore zones, it used the 

possibility of the reduction of the costs, and tax avoidance in the territory of the host state. It 

is comprehensive, that foreign transnational corporations, which avoid paying taxes, have an 

advantage compared to local entrepreneurs’ position. Understandably, that it is not only 

unfair, but also negatively affecting the country's economic growth. After several articles in 

the foreign newspapers on the Yukos’ tax avoidance
135

, the RF in 2003 started an 

investigation on the tax avoidance and evasion, which reflexed in the high amount of the 

fines, and led to the insolvency of the claimant in the upcoming years. The claimant argued 

that the actions of the state were not in compliance with law, and were based on the 

discriminatory basis as such fines were imposed only on Yukos, not on the other comparable 

companies operating in this sector. The claimant further stated that the respondent failed to 

treat company’s investments in Yukos in a fair and equitable manner, thus breaching the 

articles 10 (1) and 13 (1) of the ECT, and claimed for USD 114 billion.  
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The case of Yukos v. the RF
136

 is on the basis of the ECT, which is implemented by the 

Permanent Court of Arbitration at The Hague on the arbitration rules of the United Nations 

Commission on International Trade Law (UNCITRAL). The Hague Tribunal decided in 2014 

that the RF should compensate unlawful expropriation of the investors’ (Yukos) activities in 

the amount of USD 50 billion. Thus, the provisional application of the ECT started to 

question by many lawyers and academics. Some of them
137

 argue that the RF has rejected 

application of the Treaty even provisionally. Šturma and Balaš
138

 refer to the Report of the 

International Law Commission
139

, in which was explained the international binding legal 

instrument, and the violation of this obligation may lead to the international liability, and this 

obligation is enforceable by default.    

However, the government of the RF has declared that the RF has never applied the 

ECT only in 2009 when it was withdrawing from the ECT. The RF applied for the annulment 

of the decision of the Hague Tribunal to the District Court of the Hague, which in 2016 stated 

that as the RF has not ratified the ECT, as it is in the conflict with the Russian law, therefore, 

the previous court did not have the appropriate competence to decide in that case, thus, the RF 

is not committed to compensate.
140
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The issue arises in the assessment of the Tribunal’s jurisdiction, whether the 

inconsistency between the RF legislation and the provisions of the ECT was considered on the 

fragmented (piecemeal) or the universal (all-or-nothing) approach. The court took the 

“piecemeal” approach, where each provision of the ECT was compared to the RF national 

legislation and where the ECT should apply only when it is consistent with the law of the RF. 

Thus, the court concluded that article 26 should not be applied, as it is inconsistent with the 

RF law, and the decision of the arbitration court was annulled. 

Some authorities
141

 opine that this was incorrect approach and that these grounds 

should have not been dismissed and concluded that Hague District Court reached a correct 

outcome but for the wrong reasons, where it should pay closer attention to the articles 45 and 

21 ECT specifically. With the emphasis on article 21(5)(b)(i) : “<…> bodies called upon to 

settle disputes <...> shall make a referral to the relevant Competent Tax Authorities”. A 

requirement to exhaust local remedies, nevertheless the Yukos Tribunal overcame this by 

explaining such “referral <…> would clearly have been futile <...> and was therefore not 

required.”
142

 

Thus, an important issue for the investors and contracting states is whether the 

provisions of the ECT apply in the territory of the Russian Federation, and if yes, in what 

scope.  One of the derivatives, is that the decisions on Yukos will have a significant impact on 

the other cases based on the ECT, where Russia is a part of the procedure, and on the cases, in 

which the other states have not ratified the ECT. The other derivative is that there are 

considered not only commercial interests of the investor, and even though the whole 
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arbitration is based on the principle lex mercatoria
143

 as investment arbitration under the 

article 26 of the ECT, and dispute reviewed on the rules of the UNCITRAL, but also the 

strategic interest of the host state, and it regarding the principle lex public or ordre public.  

Professor Cameron
144

 noted that there is a diverse range of claims filed under the ECT 

from across Europe, not limited by the territory of the European Union, stated that “the high 

profile of the state created difficulties in most energy disputes for informal or mediation based 

forms of dispute settlement despite their many attractions.” 

The article 11 being one of the fundamental documents of the international law, 

namely, the Vienna Convention on the Law of Treaties, states “the consent of a State to be 

bound by a treaty may be expressed by signature, exchange of instruments constituting a 

treaty, ratification, acceptance, approval or accession, or by any other means if so agreed.” 

As the convention is a part of the national system of the RF, in the Federal law “On the 

international treaties”, article 6 para 1 is provided, “the RF has agreed to be bound by 

international treaty, and it may be expressed by: signing the contract, exchange of 

instruments constituting a treaty, ratification of the treaty, approval of the contract, adoption 

of the treaty, accession to the treaty, use of any other means of expression of consent, on 

which agreed the contracting parties”, and the article 16 adds further “such agreements 

(requiring a mandatory ratification) in particular, are those, modifying the provision of 

federal laws or requiring the adoption of the new laws”.
145
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Article 45 (1) of the ECT states “Each signatory agrees to apply this Treaty 

provisionally pending its entry into force for such signatory in accordance with Article 44, to 

the extent that such provisional application is not inconsistent with its constitution, laws or 

regulations.” The Treaty was signed and approved by the government, provided by the 

Government Decree on 26.08.1996 No 1016. However, should be differentiated on the one 

side “obligation not to deprive the treaty of its object and purpose before it will entry into 

force” under article 18 of the Vienna Convention and part II art. 31 of the RF Federal Law on 

International Treaties, which involves the signing of the contract, and on the other side 

“provisional application”, in accordance with article the 25 of the Vienna Convention
146

 and 

the article 23 RF Federal Law on International Treaties, which does not imply on signing the 

treaty. While signing the ECT the signatories commit themselves that they will abide by it 

provisionally, for the period between the signature and ratification, to the extent that it is not 

contrary to national law. 

In the explanatory note to the draft law on the ratification of the ECT, made in 1996 by 

the RF government is mentioned that at the time of signing the ECT, on the provisional 

application, it did not contradict the Russian legislation, however, following the art. 45 (1) 

should be taken into consideration the phrase “the extent that such provisional application is 

not inconsistent with its constitution, laws or regulations.”  Thus, the possible application of 

the ECT in the RF should be in accordance with the rules and law established by the 

Constitution of the RF (part III art. 15 on the need of official publications), and the law on 

international treaties (part II, art. 29), limitations of which however weren’t taken into 

consideration. However, once the party signed the treaty, it should have declared all its 
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restrictions and limitations, based on the article 45 (2) (a) in the time of signing, or in the 

nearest time, not in 15 years from the signing.  

The case of Yukos as it may seem is not that easy. Even though the shareholders of the 

company are registered in the offshore zones, the company was functioning according to the 

Russian legislation and positioned itself as a Russian company, with Russian nationals, thus, 

many lawyers suggesting it should request for the compensation in accordance with the 

Russian law. In addition, the shareholders had not used the possibility of the Russian judicial 

system, but directly applied for the international tribunals. To that conclusion came also the 

Swea Court of Appeal, abolishing the Stockholm arbitration court and District Court of 

Stockholm on same case, based on BITs between the Russian Federation and Spain (Spanish 

shareholders of Yukos). 

There is an interesting connection between the ECT and the Agreement on Partnership 

and Cooperation, which was proposed by Russia. It referred to the article 17(1) of the ECT on 

denial of benefits, and provisions of the mentioned partnership agreement, when the company 

operating or investing in the host state should have the continuous link with the state of its 

registration, which in the case of Yukos was not proven.
147

 However, the tribunal declined 

this argument, as the ECT and the PCA do not have obvious relations, and do not refer to each 

other.
148

 In reality, the PCA expressly refers to the ECT in the article 105. 

The Yukos case is also an illustrative example of the fragmentation of the judicial 

system in the international investment law. Taking into consideration that in the international 

law does not exist centralized judicial system, thus, there is no mechanism of appeal and 

abolition of the original decision. Moreover arbitration award should be final, according to 

the, in particular, UNCITRAL rules, or provisions in the bilateral investment treaties. Would 
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be the decision of the Permanent Court of Arbitration more powerful, and would be counted 

the decision of the District Court of Hague? Would the same apply to the Stockholm 

arbitration and the Stockholm’s courts? In the above mentioned conflict of the international 

judicial organs – which court would have a priority? The revision of the arbitration awards by 

the judicial bodies can be disregarded by the other courts and institutions, as for example in 

the case of application the New York Convention 1958, some courts are recognizing the 

decision of the first tribunal or first instance. This in detail will be discussed in this thesis in 

the chapter 3.3.4.  

 By the above mentioned questions the author of the thesis wants to emphasize the 

fragmentation of the international law, and the consequences as for the parties of the dispute, 

so for the development of the international law itself. Although the decisions of the dispute 

settlement bodies, as arbitration tribunals or national and international courts shade into each 

other, to what extent will be the priority of the one or the other one decision, or what will be 

considered as the final binding decision is uncertain and varies from one to another case.  

The other issue is the amount of the compensation. Is it a prompt, adequate and 

effective compensation for expropriation? The article 13 of the ECT states: “Investments of 

Investors of a Contracting Party in the Area of any other Contracting Party shall not be 

nationalized, expropriated or subjected to a measure or measures having effect equivalent to 

nationalization or expropriation (hereinafter referred to as “Expropriation”)”. Further ECT 

repeats International Law standards, clarifies – “except where such Expropriation is: (a) for a 

purpose which is in the public interest; (b) not discriminatory; (c) carried out under due 

process of law; and (d) accompanied by the payment of prompt, adequate and effective 

compensation”.  Before analyzing the compensation, it is good to understand, what is it an 

expropriation. 
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3.2. Expropriation in international investment law  

Expropriation de iure means the depriving of investor’s property by a court decision or 

on the grounds established by an international or national law, which however does not entail 

the termination of the property right. On the other side, expropriation de facto is when the 

property right terminated by a court decision on grounds of the international or national law 

for the state needs.
149

  

Expropriation is known as lawful, where such measures are taken in accordance with 

the national and international law, and unlawful. Šturma and Balaš  emphasize that should be 

differentiated the expropriation and the regulated taking of property, however on the basis of 

the before stated legal conditions.
150

 The decision of the tribunal in a case BP, Texaco Liamco 

v. Libya (1977), indeed confirms that there is a sovereign right of the state to expropriate the 

concession, based on the investment contract in accordance with the national law of the host-

state, thus the breach of the contract is not unlawful under the international law.
151

 

Brownlie points out that “state measures, prima facie an exercise of powers of 

governments, may affect foreign interests considerably without amounting to expropriation. 

Thus, foreign assets and their use may be subjected to taxation, trade restrictions involving 

licenses and quotas, or measures of devaluation. While special facts may alter cases, in 

principle such measures are not unlawful and do not constitute expropriation.”
152

 Sornarajah 

refers expropriation to the nationalization.
153

 The OECD Draft Convention on the Protection 

of Foreign Property (1967) provides that “no party shall take any measures depriving, directly 

or indirectly, of his property a national of another party”, unless the international conditions 
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are complied with – in public interest, non-discriminatory, in accordance with law, with paid 

fair and proportionate compensation.
154

 Šturma and Balaš add that such state action should be 

transparent, and in accordance with the international legislation, in a public interest, not in a 

private interest, or interest of any competitor on the market. Moreover, it should be also 

reviewed from the point of the valid international legal acts.
155

  

Expropriation is known of two kinds: direct and indirect or “creeping” one. In the first case - 

the investor’s property is transferred to the state ownership, in the second – the investor loses control 

of his property, however without transfer of ownership. Paragraph 3 of article 13 of the ECT provides 

that the expropriation “shall include situations where a Contracting Party expropriates the 

assets of a company or enterprise in its Area in which an Investor of any other Contracting 

Party has an Investment, including through the ownership of shares.”
156

  

In the BITs between the RF and EU member states expropriation is determined 

differently, as “expropriation, nationalization or subject to measures tantamount to 

expropriation or nationalization”
157

 or also “measures de iure or de facto, in whole or in part, 

nationalization, expropriation, requisition or any measure having similar consequences”
158

, 

or “measures depriving investors of the other contracting party of their investments”.
159

 The 

main issue addressed in the BITs is the question of the application of state measures, which 

restrict the activities of the foreign investor or in the nature of expropriation or nationalization 

of the foreign property. In the BITs is mentioned the only reason of such restricting regulatory 

measures by the state – if it is in the “public interest”, however there is no definition of the 

term and scope of this term.  
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The issue of such regulatory measures is still relevant, and parties in multilateral 

treaties attempt to list all possible situations. However, that is hard to provide all occasions 

and possible reasons, when the regulatory measures of the state are violating the investor’s 

property rights. 

Taken into consideration the importance of the investments themselves, should be also 

taken into account strategic areas of the state policy, such as energy sector, connected with its 

infrastructure investment projects, based on concession contracts, where the investor seeks to 

obtain from the state corresponding guarantee of creeping nationalization to recoup the 

investments. However, should be taken into consideration the importance of the foreign 

investments, as they are mostly stabilizers of the national economy, stimulating the economy, 

thus, the state should better use the potential of the investment, and limit the use of the 

expropriation measures.  

  

 

3.2.1. Justification of expropriation: public purposes   

The right of any state to the compulsory withdrawal of foreign investment, private 

property belongings to foreign natural and legal persons, follows from the universally 

recognized principle of international law, as the sovereignty of the state. If the capital 

investors tend to insure in the widest possible extent from the risk associated with the 

nationalization, expropriation, political instability, etc., at the same time the host state 

concerned to eliminate the risk of economic, political and ideological enslavement, which 

may follow with the investment flow. In the case Santa Elena v Costa Rica the tribunal 

decided, that “the international law allows the Government of Costa Rica to expropriate 

property belonging to foreign investors in its territory for public purposes with the timely 
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payment of an adequate and effective compensation”.
160

 The public interest and the insurance 

of the priority of the society as a whole, its security and stability are the main factors, host 

states are considering while providing the opportunity to the foreign capital.
161

 The case 

Kardassopolous v Georgia
162

 based on ECT illustrates the importance of the public interest, 

as the development of the oil pipeline infrastructure, over the individual’s property rights. 

Therefore, what are the public purposes or public interest, in accordance with the article 13 

(1) ECT? 

The definition of the public interest
163

 is very broad, and it can be justified as saving or 

recovery of the state economic system. On the other side, the main issue is the compliance of 

the state with the legal procedure of expropriation, and provision of the adequate 

compensation. In this regard, the issue would be the legitimacy of the valuation of the 

expropriated assets, on the basis of which the amount of compensation is set.
164

  

Two unbinding United Nations resolutions
165

 reaffirm the right of the states “to 

nationalize, expropriate or transfer ownership of foreign property, in which case appropriate 

compensation should be paid by the State adopting such measures, taking into account its 

relevant laws and regulations and all circumstances that the State considers pertinent”. Also, 

to determine the form and amount of compensation, which shall be settled under the domestic 

law of the nationalizing State, and by its tribunals, unless, it is freely and mutually agreed by 

all States concerned, that other peaceful means be sought on the basis of the sovereign 

equality of States, and in accordance with the principle of free choice of means.  Malanczuk 
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further refers to the UN Resolution No 1803 (year 1962) on “Permanent Sovereignty over 

Natural Resources”,
166

 which provides inter alia that “states are free to restrict or prohibit the 

import of foreign capital.”
167

  

The public interest in some point could be seen as the situation of the necessity of a 

particular state. Chapter V article 25 of the Draft Articles on Responsibility of States for 

Internationally Wrongful Acts
168

 provides the condition of the “state of necessity”, where the 

State is not liable for the internationally wrongful act, if it “is the only way for the state to 

safeguard an essential interest against a grave and imminent peril” and “does not seriously 

impair an essential interest of the State or States towards which the obligation exists, or of the 

international community as a whole”. 

Attempts to access the “state of necessity” are often in the investment arbitrations. In 

such cases, the arbitration tribunals mark an exception of the situation, and the necessity of 

such measures in order to protect the public/state essential interest. In the case LG&E vs. 

Argentina the exceptional situation was in the riots caused by the financial crisis and the 

action of the Argentine government. As a result, the tribunal held that the authorities were 

required to take an immediate and decisive action to restore the order, therefore the state of 

necessity was justified.  

The other side took the tribunal in the other cases against Argentina
169

, where the 

argument was that the state itself contributed to the occurrence of such “state of necessity”, as 

only the state is responsible for the development and implementation of its economic and 
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decision-making policies.
170

 Those cases were a consequence of the economic crisis in 

Argentina in early 2000s. The claims were mostly based on the legislation banning the 

companies to set tariffs for gas.  

 

 

3.2.2. Justification of expropriation: non-discriminatory basis  

The ECT clarifies, that expropriation should not be made on the discriminatory basis. 

The approach to the definition of the discrimination is based as on the basis of nationality, or 

on the basis of the prohibition against discriminatory treatment.
171

 Should be differentiated 

the foreign companies and the companies with a foreign element.  

The BITs between the RF and Italy, Ireland and Germany contain so-called 

“protection and security clause”, which covers the legal entities that are wholly or partly 

owned by a foreign investor. For the other states applies mentioned Law “on foreign 

investment”, where article 8 states “it will apply to the legal entities with foreign investment, 

if the BIT includes such clause, in accordance with which the national legislation applies, if it 

provides priorities in comparison with BIT”. As the article 10 of the RF-Sweden BIT states 

that it “shall not restrict the rights and benefits accorded in respect of the investments of 

investors of a contracting party on the basis of the national legislation of the other contracting 

party or of other international agreements to which both contracting parties are parties”.
172

  

A similar opinion have Dolzer
173

 and Sornarajah
174

, stressing out the non-

discriminatory approach. However, it is difficult to prove the discriminatory character of the 
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expropriation measures, moreover in specific circumstances, as economic or financial 

crisis.
175

 

But what is discrimination in the investment law, and against what it should be 

showed? In the case RosInvestCo UK ltd v the RF
176

 in 2007, the SCC tribunal was analyzing 

the issue of discriminatory approach. The claimant company incorporated under English law, 

by registration in the Isle of Man, and one of the Yukos shareholders, claimed under the 

USSR-UK BIT, that against it was undertaken discriminatory approach by the host-state 

Russian Federation. The RF discriminated the British company by applying the tax 

assessment only against Yukos, and not in respect of any other oil companies, which led to 

the expropriation the assets of Yukos.
177

  It further stated, that the RF is misinterpreting the 

use of the term “discriminatory” in article 2 (2) and article 5 (1) of the BIT. 

The respondent argued that claimant does not provide the difference of the 

interpretation of the alleged articles, as the article 2 (2) prohibits discriminatory measures that 

impair the management, maintenance, use, enjoyment or disposal of investment in its territory 

of investors
178

, and article 5 (1) “extends the prohibition of discriminatory treatment to 

expropriatory measures”.
179

 Respondent stated that the claimant has not shown that “measures 

complained were based on foreign ownership of Yukos’ shares”, and referred to the case 

Noble Ventures v. Romania, which required that “the claimant has to demonstrated that a 

certain measure was directed specifically against a certain investor by reason of his, her or 

its nationality”.
180
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The Tribunal carved up two conceptions of the discrimination, taking into account two 

interpretations by the parties. Firstly, respondent’s explanation of the term that the measures 

taken by the Russian tax authorities were irrespective of its domestic or foreign shareholders. 

Thus, the discrimination on the ground of the nationality had not had a place. Secondly, the 

tribunal found, taking into consideration the claimant’s interpretation that the discrimination 

was, but based on the competition area or between the competitors, where the tax assessments 

were made solely against Yukos.
181

  

The tribunal further found that the measures taken by the RF, considering their 

cumulative effect on Yukos do not respond the requirement of the BIT of the fair and 

equitable treatment, do not pass the test on integrity, non-confiscation nature and non-

discrimination and, thus, are considered as expropriation, in accordance with the provisions of 

the BIT.
182

  

 

 

3.2.3. Compensation of expropriation  

Compensation is one of the forms of the reparation for a wrongful act in accordance 

with the international law of state responsibility, and in international investment law, the 

monetary compensation is the most used type, which plays a practical role. Alongside with 

the compensation, the other form of reparation is the restitution, by which the violator should 

compensate the damage by restoring the existing state before the commitment of such 

violation.
183

  

Mentioned article 13 (1) (d) of the ECT provision, are known as the Hull’s doctrine or 

formula.
184

 This doctrine based on the rule of the “prompt, adequate and effective” 
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compensation for nationalization and/or expropriation. A number of scholars has expressed 

the view, that this formula is a customary norm of the international law. However, historically 

state-importers of capital in the Latin America, Asia and Africa for a long time did not want 

to accept this formula.  They argued that the issues of property rights are in the prerogative of 

the national legislation, which may allow withdrawal of property of foreign investors in a 

lower than market price. The same negative stand had some socialist states of the Eastern 

Europe, which objected this formula, however argumentation based on a different point – they 

brought a question, whether should be done any compensation in a case of the nationalization 

and expropriation of property of national or foreign investors, as it contradicts the aim of the 

expropriation itself. 

Some scholars, such as Dolzer, referring to the Resolution of the General Assembly
185

, 

stress that international law does not require the full compensation. 

Brownlie believes that states while providing the nationalization should accept the 

principle of compensation not necessarily based on the “adequate, effective and fast” formula, 

especially when it comes to the most strategic state area as natural resources.
186

 

The situation with award of compensation is controversial, even the jurisprudence 

illustrates many approaches to the assessment of the issue of damage and payment of 

compensation.  

It is facilitated by the different legal content of the definition the term, as the 

compensation itself covers two types of actions: calculation operations and providing at the 

disposal the fixed amounts, which have been forced to withdraw by investor. Thus, there 

should be fulfilled the conditions, that will not lead to the emergence of a new form of 
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property, by establishing an upper limit of compensation or payment by installments, or 

prohibition on conversion, remittances.
187

  

The compensation shall cover any financially assessable damage, including the loss of 

profits insofar as it is established”
188

, and must “re-establish the situation which would, in all 

probability, have existed” prior to the commission of the internationally wrongful act.
189

 

Norton
190

 illustrates an approach of the tribunal regarding the unlawful expropriation in case 

of Chorzow factory, citing the decision of the Permanent Court of International Justice’ 

(1928),
191

 where was considered the possibility of restitution and compensation. It stated, that 

“restitution in kind, or if this is not possible, payment of a sum corresponding to the value 

which a restitution in kind would bear <must be made>”. In contrast, the lawful expropriation 

“did not require restitution, but only payment of “the just price of what was expropriated” 

measured as “the value of the undertaking at the moment of dispossession, plus interest to the 

day of payment”. In the decision on the case BP, Texaco Liamco v. Libya, the tribunal stated it 

should be paid only compensation, instead of the restituio in integrum, as that was lawful 

expropriation by the host state as a performance of its sovereign right.
192

 

The approaches to calculation of such compensation are complex, and require careful 

assessment, whereas the plea of the investor to satisfy its oral damages can be rejected, as in 

the case Lemire vs. Ukraine, which was based on the ICSID. The Tribunal rejected the 

claimant’s plea for US$3 million in moral damages and found that moral damages may only 
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be awarded, where the host state has subjected an investor to grave physical duress or its 

equivalent and caused the investor to experience mental suffering or loss of reputation.
193

  

In the case RosInvestCo v. Russia
194

, instead of the requested
195

 by the claimant 

amount USD 275 million, the tribunal ordered to pay compensation in the amount of USD 3,5 

million.
196

 The tribunal assessed the arguments of the Respondent, that “by the time claimant 

acquired beneficial ownership of the Yukos shares in 2007, virtually all of the allegedly 

wrongful acts complained of had already since long occurred”, and thus claimant deserves no 

compensation, on the one side, and the claimants arguments on the other side - “claimant 

cannot claim damages for acts that occurred before it became an investor”.
197

 The tribunal 

further explained that claimants claim for compensation should be up to USD 3,5 million plus 

interest due to the fact that, that was the price of its shareholding at the time it gained 

beneficial ownership in 2007. The tribunal had not taken into consideration attempts to get a 

windfall and possible increase in value of the shares after 2007. It stated that the investor 

should not claim for damages it did not suffer.
198

   

Therefore, the demand for compensation should meet the following points: (a) an 

investment must be actually done; (b) an investment must be made in the territory of the 

host/receiving state; (c) the expropriated object must correspond to the status of foreign 

investment, while the burden of proving is on the investor; (d) in a case of expropriation the 

measures should be the result of the actions of the host state.
199
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The article 13 (1) of the ECT states the compensation for expropriation “shall amount 

to the fair market value of the investment expropriated at the time immediately before the 

expropriation or impending expropriation became known in such a way as to affect the value 

of the investment”. However, in the case of Yukos the fair market value increased during the 

process of the claim. Dolzer and Schreuer however stress that “market value may often be a 

fiction <…> and is determined often on the basis of future prospects or earning capacity of 

the investment”.
200

  Keynes emphasizes the necessity of the reasonable calculation. In his 

“General Theory of Employment”, economist says, that the investor before entering market of 

the host-state, evaluates the risks, as “the actual results of an investment over a long term of 

years very seldom agree with the initial expectation”, and “all sorts of considerations enter 

into the market valuation, which are in no way relevant to the prospective yield. Rather than 

mathematical calculation, should be used such method of calculation, as a “considerable 

measure of continuity and stability in our affairs, as long as we can rely on the maintenance 

of the convention.”
201

  

There are different approaches for calculation of the compensation, which are primary 

valuation methods in the context of the investor-state disputes, provided by the World 

Bank.
202

 At the same time the International Law Commission precludes compensation for 

speculative or uncertain damage.
203
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The ECT formula brings solutions and issues, for the investments in politically or 

economically unstable regions, where it is hard to calculate the real fair market value.
204

 The 

Arbitration uses the economical approach of “discounted flow”, which however may be used 

only in some cases. Thus, these calculation methods might be used as a direction or a guide. If 

the acts of the host state are of discriminative character, or unlawful, then investor may have 

at its disposal more means of influence during an investment assessment negotiations, and the 

tribunal may be more supportive to investor claims.
205

  

The vast majority of BITs contain rules on the payment of the “prompt, adequate and 

effective” compensation in a case of expropriation. As the article 4 para 1 BIT between 

Denmark and Russia, states “the payment of prompt, adequate and effective compensation”, 

the BIT between USSR and UK and Northern Ireland, indicates the payment of “adequate and 

effective compensation”, article 5(1). In the Russian – Czech BIT, article 5 states accordingly 

that such measures “are followed by adequate and effective compensation. The payment of 

compensation shall be processed without any unnecessary delay… and shall correspond to 

the real value of the expropriated investments immediately before the time when the actual or 

impending expropriation has become known”, and transfer of payments of compensation 

“shall be made in a freely convertible currency,” article 6(2).
206

 Nevertheless, there is no 

provision on how should be the compensation calculated, in a case of expropriation of 

investor’s investments. Uncertainty of legal provisions regarding calculation of compensation 

gives a possibility to arise uncertainty of payment and perspective of intra-state cooperation in 

the economical field. In the author’s opinion, issues regarding clear and concrete approach to 

compensation should be included into international legislative document or the BITs. 

Moreover, it is also significant, as in the rules of the Foreign Direct Investment Regulations 
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stated that if the compensation is delayed, then on it should be applied “reasonable, market-

determined interest to deferred payments”. In the BITs between the RF and EU member-

states the terms, period and interests of payments differ, and in some BITs the provisions 

about the rates and terms are absenting. For example, in the BITs between the RF and Italy
207

 

or Sweden
208

, the interest is payable from the moment of expropriation up to the moment of 

payment of compensation, in this case in the BIT with Sweden the “interest rate [which is] 

applicable in the territory of the expropriating contracting party”, in the BIT with Italy 

interest rate in accordance with the rate of the central bank of the contracting party in the 

territory of which the investment was made. In such cases apply the provisions of the host-

state law, in case of the RF Federal Law on Foreign Investment, which states regarding 

nationalization that “the value of the nationalized property and other losses shall be 

reimbursed”, and applies as for the foreign investors so for the companies/undertakings with 

the foreign investments. At the same time the BIT with Denmark
209

 provides the application 

of “normal commercial rate established on a market basis”.  

From the arbitration practice we can see the different approach, as in the Case 

Sedelmayer v. RF on the basis of the USSR - Germany BIT, where the tribunal interpreted the 

phrase “the rate which is in effect”, of article 4 para 2 the “interest shall be calculated on the 

amount of the compensation in accordance with the interest rate in force in the territory of the 

Contracting Party concerned”. The Tribunal decided that as the investor is a resident of 

Germany, the “relevant rate of interest … would be the rate of interest which was used in 

Germany at the time in question shall, thus, be applied”.
210

 However, considering the rate of 

interest and terms on which date it shall apply, the Tribunal refers to the national legislation 
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of the RF (Civil Code).
211

 Interestingly, regarding the amount of compensation, the tribunal 

states that “it has not competence to examine if compensation any such ground is justified”.
212

 

The BIT with Croatia (1996), article 4 provides that “from the moment of expropriation to the 

moment of payment, the interest will be calculated in the same freely convertible currency on 

the basis of the market interest rate, which must not be lower than the London interbank rate 

(LIBOR).”  

In the Yukos case the tribunal out of eight proposed methods of calculation the 

compensation by the claimants, chose the discounted cash flow, and the comparable 

companies methods, with the starting point for the valuation of Yukos. In consideration the 

contribution, tribunal took into account the RF’s arguments regarding tax avoidance, or abuse 

of low-tax regions, which could lead to the decrease of the amount of compensation. 

Moreover, the tribunal reduced the total amount of compensation to 25 per cent, as a 

responsibility apportionment between the claimants and the respondents (para 1637 of the 

Decision). However, the whole amount of the compensation (USD 50 billion) seems arguable, 

especially how this was calculated, taken into consideration the company value in 2004 was 

USD 22 billion. The reason is counting the dividends that the investor could have received in 

years 2003-2007, but the company also could lose the dividends as well as investments.  

 

 

Summary on international investment treaties between the EU andthe RF 

To sum up, the international multilateral treaties oversee the performance of 

obligations in investment regulations by the states (parties of the agreements), and also by the 

implementation of the dispute resolution proceedings.  Nevertheless, although offering key 

principles of international law, the mentioned international agreements still fail to constitute 
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an exhaustive body of rules, and do not provide solutions for all the problems which can 

originate from the international investment cooperation. 

  A conclusion regarding the ECT is unclear – The ECT can hardly be used as a 

platform for the EU and RF investment and energy relations, while both sides are not 

considering this treaty as the priority in their relations, including the issues of the dispute 

settlement. Moreover, as it is seen from the discussed, the application of the ECT will not 

necessarily provide the functioning protection, especially in the field of energy, which is a 

strategic issue for the states-producers and exporters, and this is a basis of the public interest. 

The protection through the arbitrational tribunals is ambiguous as well. There is also no 

guarantee that the violator will fulfill its obligation although the tribunal decided so. Thus, the 

ECT cannot be considered as an adequate legal basis between the EU and the RF in the area 

of protection of investments in the gas/energy sector. However, as it already acts as a 

normative basis, it could be included in the future cooperation.  

 

 

3.3. BITs between EU member states and the RF  

Due to the different national background and the fundamental differences of the most 

developed and developing states, these multilateral conventions, even though being called by 

some academics – universal,
213

 are not effective on the global level. By now the most popular 

international investment agreement between the states are the Bilateral Investment Treaties 

(BITs), or as they are called between the RF and EU member states “Agreements on 

Promotion and Mutual Protection of Investments”.  
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Agreements on protection of investments started to be concluded since the year 1959, 

and in 1961 they became popular due to the establishment of the Organization for Economic 

Cooperation and Development. Then its state-founders signed the Code of liberalization of 

capital movements, in 1976, with the enlargement of the OECD with Japan, Australia and 

New Zealand, was signed the Declaration on foreign investment and multinational companies, 

and revised them in 2000.
214

 At the same time the investment agreements between two 

developed states were not popular, exception was the new members of the OECD before their 

accession to the OECD (in Europe with Czech Republic, Poland, Hungary, Slovak Republic).  

The OECD is a platform for the formulation of provisions and suggestions for 

investment agreements, based on the experience of member states. On the basis of the 

OECD
215

 were developed unique international instruments in the field of the “responsible 

business” or due diligence, to which refer investment agreements.  

The conclusion of agreements on Promotion and Mutual Protection of Investments has 

started in the middle of 1980s, during the time of the Soviet Union, when globally began to 

develop the foundations of the market economy. As a legal successor or continuator of the 

USSR
216

, Russia acquired ratified agreements with Austria, Belgium and Luxembourg, 

United Kingdom and Ireland, Germany, Italy, Netherlands, Finland, France, Switzerland, 

outside of the EU – Canada, Republic of Korea and China. The forced move of the Soviet 

Union towards bilateral cooperation, was not only a desire to join to the global market as an 

equal partner, but also the lack of the adequate domestic investment legislation.
217
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 Together with the agreements on promotion and protection of investments, are 

functioning the other interstate and or bilateral agreements, which support the trade and 

commercial relations by, for example, facilitating the tax regime. In the Russian literature 

there is no consent regarding the bilateral treaties on the elimination of the double taxation. 

Some academics attribute them to bilateral investment treaties, as Dmitrieva considers such 

agreements as bilateral treaties in the field of investment, while the others, as Gavrilov,
218

 do 

not relate such agreements even to the source of the international law, however, he points out 

their significant impact on the relationships in the investment field.
219

 In the case of 

investments, agreements on the elimination of the double taxation would attribute rather as 

additional agreements, as they do not regulate foreign investments, but only indirectly affect 

them.  

Bilateral investment treaties aimed to regulate investment relations regardless the 

sector of industry of investment flow, especially after the Russia’s withdrawal from the ECT, 

are of greater significance. Thus, they become the only international legal instrument relating 

to such important issues, as regimes of investment activity in the host state. In accordance 

with the Vienna Convention on the Law of Treaties 1969, article 2, the “treaty” means an 

international agreement concluded between States in written form and governed by 

international law <…> whatever its particular designation. 

The United Nations Conference on Trade and Development (UNCTAD) defines BITs 

as “agreements between two countries for the reciprocal encouragement, promotion and 

protection of investments in each other's territories by companies based in either country.”
220
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The core issue of the BIT is the investment protection, including from the unlawful 

expropriation by the state.  

In the science of the international law there is no opinion about the bilateral 

agreements on promotion and mutual protection of investments. Some academics consider 

BITs contribution to the formation of new principles of customary international law.
221

 The 

other ones stress bilateral treaties reinforcing the effect of the principles of the customary 

international law, which loses nowadays its former significance.
222

 In addition, analysing the 

international arbitral decisions of the recent years regarding the disputes arising from bilateral 

agreements on mutual protection of investment, can be concluded that the arbitrary tribunal 

considers such treaties rather as agreements between the parties, which are setting special 

rules of the conduct, than as agreements creating the new principles of customary 

international law.
223

  

The main goals of the BITs are the protection of investments, simplification of 

investment procedures and a conduct of negotiations on projects, liberalization of norms, a 

simplification of possible judicial procedures. Although the main aims of the bilateral 

investment treaties are similar, however many BITs are of different content. Even in the 

bilateral legal relations it is impossible to avoid difficulties occurred from the different 

interpretation and the conflict of law, in regard of the collision of the various legal systems or 

legal orders. 

Boguslavskiy states that BITs are established on the principle reciprocity, as seen even 

from the title of all BITs between EU member states and the Russian Federation is 

“agreement on promotion and mutual protection of investment”. In the international law, the 
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principle of reciprocity might be either material or formal. By material reciprocity to foreign 

citizens and legal entities is provided the same scope of specific rights as for the national 

citizens in their states of origin. The formal reciprocity means provision of the rights of the 

national, or the national treatment. In this regard, the foreign citizen can be granted the “new” 

or unfamiliar for them rights in a foreign state, and in the opposite, may be that the legislature 

of this particular foreign state does not know rights, which are granted to the foreign citizen in 

his own state of origin.
224

 

But some academics are coincident with that the main characteristic of the bilateral 

investment treaties is that they are concluded between economically and politically unequal 

partners, where the purpose of the agreement is to frame investment promises to a legal form 

to provide adequate protection of the foreign capital.
225

  

There are various risks for investments in the host state, due to its political regime, and 

specifics of the legal system. Therefore, there is a need, not only rely on the bilateral 

agreement, but also analyze the national legislation and in detail examine the state policy and 

current situation in the state. Thus, the conclusion of the bilateral investment agreements is 

due to the fact that foreign investors, making investments in the host state, consider the 

guarantees provided by the national legislation – insufficient, and unclear.
226

 Moreover, the 

BITs have a direct reference to the rule and general principles of the international law. 

Bilateral investment agreements provide foreign investors a certain level of protection and 

guarantee of the stable environment, in which the investor intends or is engaged in economic 
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activities. In particular, it provides the guarantee that investments will not be expropriated or 

subjected to other measures, and if so, this will be compensated in appropriate way, 

proportionally to the market value. In a relation to the investment area especially to the 

strategic energy sector, there is not only collision of legal norms, but also mostly unconsent of 

the states in the view of policy and economy. 

Main provisions of the BITs are: fair and equitable treatment with non- discrimination 

ground, ensuring of adequate protection of foreign private property, ensuring smooth transfer 

abroad of income and profit from foreign investments, and agreement on the transfer of 

dispute with a foreign investor to international dispute settlement bodies.  

EU member states and the EU as a whole are in the first place in terms of both – 

outgoing and incoming investments, and one of the most important fields is the investment in 

the energy sector.
227

 The RF has signed 24 BITs with the EU member states, among which are 

important energy partners, including the Netherlands, Germany, France and former-EU 

members state- the UK. Before looking at the core of the perspective future legal cooperation 

between the EU as a whole and Russian Federation in the protection of investment field, we 

will overview the main provisions of BITs between Russia and the EU member states.  

BITs between each EU member state and the Russian Federation can be analyzed from 

the time perspective. Relatively can be followed the periodization of the conclusion of BITs 

between the Russian Federation and EU MS, which helps to reveal the dynamics of their 

development. The first stage is during the Soviet Union, when the USSR concluded BITs in 

year 1989 with Finland, France, Germany, Netherlands, the United Kingdom and North 

Ireland, Belgium and Luxembourg, and in the year 1990 Austria and Spain. That is the time, 
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when the state was entering into the market relations. The USSR has no experience in such 

bilateral treaties; thus, the title, structure and content of these agreements differ.
228

 

In the bilateral agreements, concluded in 1992-1993 – with Poland, Slovakia, 

Denmark, Romania, Bulgaria – can be followed the unification of the structure. This is 

connected with the internal development of the national legislation of the Russian Federation 

– in 1992 was adopted RF Government Decree “On conclusion of agreements between the 

government of the foreign states on promotion and mutual protection of investments.
229

 

However the actual use of the decree has started during the third stage since 1994, when has 

begun the unification of the texts – in the agreements with the Czech Republic, Hungary, 

Switzerland, Italy, Croatia, Lithuania, Slovenia (2000).   

The part of the Russian investment on the EU market is not high, except the energy 

sector, but many EU states, especially states of Central Eastern European Union, are highly 

dependent on gas supplies from Russia. The process of development of BITs in the territory 

of the Central Eastern European states as mentioned has started in the 1990s, when the states 

were attempting to attract more investments in their economy, when were offered not just 

favourable conditions on the market, but also cheap job force. There was a wave of the 

bilateral investment treaties Russia concluded in 1990 with most of EU member states, 

however many established instruments containing only formal provisions which do not 

provide effective incentives for increasing the foreign direct investments (FDI).  

With the development of the international investment law was developing the law of 

the EU. Nowadays can be observed the conflict of international and regional legal systems, 

particularly, the European Union law – in accordance with the scope of its and its institutions’ 
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competence. The changes inside of the European Union, formation of a single internal 

investment market, Energy Union, sharing of competences, apply on the non-EU states, with 

which EU member states and the EU have already concluded agreements. The understanding 

of the future legal regulation of investment relations in the energy/gas sector with the non-EU 

states, in the framework of the international law is of great importance for all participants in 

such energy-investment relations.  

Nowadays, in the process of world globalization, and at the same time integration 

within the EU, coerced states unify the attempts and bring the legislation on the common 

level. The Lisbon Treaty
230

 gave the EU status of the subject of the international investment 

law, with its entry into force, was introduced a number of changes in the EU legal regulation 

of the international investments. Article 207 of the TFEU provides that regulation of foreign 

direct investments is part of the EU Common Commercial Policy. The main reason for the 

inclusion the investment to the sphere of the common commercial policy might be the 

strengthening of the EU role in multilateral negotiations on foreign investment. 

In 2012 was adopted the regulation No 1219/2012 establishing transitional 

arrangements for bilateral investment treaties between member states and third countries. This 

regulation aims to replace the bilateral investment agreements between the EU member states 

and third countries by the agreement of the Union, in accordance with the EU’s investment 

policy.  

Meanwhile, the Russian national legislation does not define the term bilateral 

investment agreement, and the only determination could be found of the international 

agreement
231

, the subjected EU regulation provides such definitions. According to the article 

1 chapter 1 of the EU Regulation No 1219/2012, the term “bilateral investment agreement” 
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means any agreement with a third country that contains provisions on investment protection.” 

It also contains the mechanisms for the investment dispute settlement, where the EU performs 

in the international tribunals as a subject or party of the agreement, acting on behalf of some 

EU member-state. Moreover, such exclusive competence of the EU in the area of international 

direct investments means that the EU is liable for the breaching of BIT by any of EU member 

state.  

 

3.3.1. Standards of treatment under BITs  

In the international agreements regulating investments, the standards of treatment of 

foreign investments are presented differently. The task of the lawmakers was to find a balance 

between the rights of the foreign investor and state sovereignty. Despite the legal documents, 

several cases illustrate the attempt of the tribunals to find more advantageous conditions for 

investors, by interpreting the standards of treatments of investment protection.
232

  

Analysing BITs between Russia and each EU member state, it is hard to conclude, on 

what exactly treatment is based protection of investment. There is no one opinion among the 

academics.
233

 The number of BITs between the RF and the EU MS contains provisions on the 

effective control, which in practice means regulation of the foreign investments on the 

territory of the host state. The national legislation of the RF does not include the criterion of 

the effective control, but in order to confirm the status of the legal entity as a foreign entity 

uses the criterion of incorporation, at the place of legal entity’s establishment.
234
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With regard to the energy sector, there are the following types of the regimes provided 

to foreign investors in accordance with the ECT and BITs: international minimum standard of 

treatment, a regime of the full protection and security, fair and equitable treatment, national 

treatment, and the regime of the most –favoured nation.  

 

 

3.3.1.1. Fair and equitable treatment 

Dolzer calls the Fair and Equitable Treatment (FET) as a regime of the greatest 

significance for foreign investors, which often serves as the basis of the investors’ 

requirements in the host states. In the contemporary BITs – fair and equitable treatment is as 

an addition to the regimes of international minimum standard of treatment, and regime of the 

full protection and security. However, the issue of the relation of the fair and equitable 

treatment with the international law is not clear. Some academics
235

 support the point that 

FET is developing the international minimum standard, the others
236

– believe that the FET is 

a repetition of that minimal standard. The judgment in the case Genin v Estonia
237

 equals FET 

with the minimum standard. In the OECD draft convention on the protection of foreign 

property the FET does not possess any role in international investment law as it is equating to 

a national regime, and in 1999 the UNCTAD concluded that the FET is still a single standard.  

The fair and equitable treatment as a regime of investment protection is mentioned in 

every BIT of Russia with each EU member state. However, there’s no description of what it 

can mean. As for theory and practice in the international law – the investment regimes are 

being divided into absolute and relative types.  
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An absolute regime is based on full protection and security principles of non-

discrimination, fair and equitable treatment, and obligation to comply with the obligations 

related to investment under international law. A relative regime includes national treatment 

and treatment of most-favoured nation (MFN).
238

  

The Energy Charter Treaty in the article 10, Promotion, protection and treatment of 

investments encourages, the “stable, equitable, favourable and transparent conditions” with 

the “most constant protection and security”, but a correct explanation of that is missing.  The 

Russian academics draw attention to an interesting point that this is of a declaratory form and 

it does not include the substantive norms of the international law. They argue that it opposes 

to the principle of state sovereignty, as the states, and if they desire so, are free in promoting 

and opposing foreign investments.
239

 Thus, the interpretation of categories as “fair” and 

“equitable” treatment should be given in accordance with the understanding of such 

categories, adopted in international law, and in the absence of reference to international law, 

to interpret it in accordance with the national legislation.
240

 In the BIT between Russia and the 

Czech Republic is said: “Each Contracting Party shall secure in its territory the fair and 

equitable treatment to the investment of the investors of the other Contracting Party and shall 

restrain from passing the illegitimate and discriminatory measures that might hinder the 

administration, use, ownership and disposal of investments”, article 2 (3).  

In order to find out the violation of the fair and equitable treatment must be 

demonstrated that the actions or measures of the host state are arbitrary
241

 (Lauder vs. Czech 
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Republic) or discriminatory (RosInvestCo v. Russia). Discrimination is assessed in a situation 

of same or equal circumstances. However, in the event of the economic crisis, it is very hard 

to prove and provide sufficient evidence that there was a violation of the international 

investment law, taking into account the ratio of the host state’ government.  

 

 

3.3.1.2. National and Most-Favoured Nation treatment 

The discussion on the international law approach to the issue of investment protection 

got widespread in the end of the 19th and beginning of the 20th century. That was the period 

when the investments were made by the investors from the developed states to the territory of 

developing states. Rarely, the investment relationships went beyond the colonies’ relations, 

the protection was afforded either by diplomatic means, or by force. Some cases applied the 

extraterritorial principle on the territories where the investments were made. However, the 

theoretical researches and discussions arose even in the 18th century, as Hugo Grotius or 

Vattel
242

 supported the existence of the international standard that guarantees foreigners a 

higher level of protection than it is available under the national law of the host state. In 

contrast to mentioned, Vitoria
243

 defended the view, that national treatment is the highest 

standard which is provided to a foreign investor, thus international law does not contain any 

guidance for investor or states in respect of investment relations. Vitoria’s point of view 

supported Latin American states in the period of the nationalizations, and the position of them 

substantiate Calvo
244

, who proclaimed that when the foreign investor is taking a decision to 
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make investments in the foreign state, he does it on his own wish and recognizes the risks 

associated with such decision.  

In this regard, the regulation of investment relations exclusively on the basis of the 

national law was justified, as well as investment disputes arose with the nationalization. The 

Calvo’s doctrine later was supported by the African countries, states of the Soviet Union, and 

even was enshrined in the documents of the New International Economic Order. In oppose to 

the national treatment was argued that the national legislation of the host states provides the 

foreign investors less protection than it could be done in the framework of international law. 

The situation changed with the development of BITs relations, when in the provision of the 

national treatment were interested also foreign investors, especially on the pre-investment 

stage of the investment relations, or the stage of admission of the foreign investment on the 

market of the host state.  

The preamble of the ECT states that the contracting parties “attach the utmost 

importance to the effective implementation to full national treatment and most favoured 

nation treatment, and that these commitments will be applied to the making of investments 

pursuant to a supplementary treaty”. Article 10 para 3 develops this provision in the frame of 

the investment definition: “treatment means treatment accorded by a contracting party which 

is no less favourable than that which it accords to its own investors or to investors of any 

other contracting party or any third state, whichever is the most favourable.” Further, by 

stating the possible expropriation measures by introducing evaluation categories “for public 

interest”, “non-discriminatory”, “in compliance with due legal procedures”
245

, the ECT 

determines when the state regulatory measures are permissible.  

The provisions of the ECT are following the GATT/WTO approach to the investment 

treatment. In article 5 the ECT also provides the list of investments measures related to the 
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trade and that are incompatible with the granting of a national regime to the investor and 

which do not comply with articles III and art. XI of GATT, stressing that investments in the 

energy sector are more sensitive to various changes in the legislation, and the consequence of 

which is the occurrence of the large amounts of damage.    

In the GATT/WTO,
246

 the national treatment is formulated in the form of a general 

principle of the most-favoured regime treatment, stating “treatment no less favourable” 

regarding the internal taxation and state regulations.
247

 The initial purpose of GATT was 

regulating external commercial relations, and the basis of the international legal regulation of 

the foreign trade was the most-favoured nation regime. The multilateral forms of trade 

cooperation mean a transition from the national regime to the treatment of most favoured 

nation, according to which the national regime was applied only regarding the issues of the 

good trades.  

Moreover, the Agreement on Partnership and Cooperation between the RF and the EU 

as a whole uses this definition of the GATT as it follows from the article 10 (1) “The parties 

shall accord to one another the general most-favoured-nation treatment described in article I 

paragraph 1 of the GATT”.  

It should be taken into account the fact that although the national treatment is aimed to 

equate foreigners with nationals of the host states, de facto the real equality cannot be 

achieved – in practice the provision the national treatment to the foreign investors means 

provision a privileged position. Reasons are the following: the foreign investor has possibility 

to apply not only instruments on protection of investments on the national level, but also 

international instruments, in accordance with the agreement between the state of origin of 

investment and the host state; besides, a foreign investor may bring an action against the host 

state not only in the national courts, but also in the international tribunals. 
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However, enshrining the national treatment in the BIT, the contracting states stipulate 

list of restrictions, regarding the sectors, to which the access of the foreign investor is 

restricted, in order to ensure the economic interests and security of the host state.  

 The principle of the national treatment is one of the fundamental regimes regarding 

the investment activity, based on which subjects of investment relations are in equal position.  

In BITs between EU member states and the Russian Federation, particularly article 3 

BITs Russia – Spain, is stated that “each contracting party shall in its territory accord 

investments, returns and activities related to investments of investors of the other contracting 

party treatment which is no less favourable than that which it accords to investments and 

returns of its own investors”.  Moreover, in some BITs, as with Belgium and Luxembourg, is 

also stated, that “the agreement cannot prevent investors to take advantage of more favourable 

provisions”. The Declaration on International Investment and Multinational Enterprises 

prepared by the OECD
248

 to the states provides “treatment under their laws, regulations and 

administrative practices, consistent with international law and no less favourable than that 

accorded in like situations to domestic enterprises”.  

Sornarajah notices that national treatment is provided to the states with a developed 

stable economy, where is no risk of economic intervention by the other states.
249

 In 

comparison with some states, as the USA, which do not develop specific national legislation 

on foreign investment or investors and regulate such activity in the general legal norms, the 

contrary approach is in the Russian federation, where were accepted laws on foreign 

investments. The RF Federal Law on Foreign Investment provided just a general rule of 

national treatment, which initiated many discussions in the academic sphere, and some of 
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academics,
250

 interpreting this provision as the actual principle of the international trade, 

fundamental rule of conduct of relations between the subjects of trading activity, especially 

states. The other ones argue that in that case national regime should be interpreted as the 

internal regime, as it is directed to the specific sectors of regulations, in particular – foreign 

investment.
251

  

On the other side the national treatment is legally established as a norm of a preventive 

nature in the EU. In EU member states, the national treatment is based on the decision of the 

EU and applies in all member-states, therefore the unilateral withdrawal of the restrictive 

nature from the national statues granted to the foreign persons are restricted.
252

 

The Energy Charter Treaty contains provisions relating to the promotion and 

protection of investments in the energy sector, on MFN and national treatment, payment of 

prompt, adequate and effective compensation for any expropriated assets; permit foreign 

investors to transfer freely from one country to another, in freely convertible currency, 

invested their capital and any income associated with it. Also, BITs include the provisions 

contained in the ECT regarding the transparency of the legal regulation (article 20 of the 

ECT), or the market access (article 9 of the ECT). 

Regarding the regime of investments, which the states need to provide to investors and 

investments, the ECT include some limitations or exceptions, when the state is not obliged to 

act in full compliance with the mentioned regime. One of them is contained in the articles 24 

para 4 and 25 of the ECT – where the states are not obliged to provide the investor MFN, if 

the membership of the host-state in the international organizations.
253

 Such provisions of the 

ECT allow some investors to use the preferential regimes provided in accordance with such 
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agreements on economic integration, free trade agreements, or custom unions. The grounds of 

such rights for the investor is the fulfilling the following conditions: 

- Investor should be a natural person, coming from the state, which is not a member of the 

agreement on economic integration, free trade agreement, or custom union; 

- Should have a registered office, central administration or a principal place of business 

activities on the territory of the parties-states of such agreements;  

- In the event it has a registered office/seat only in that territory, it should have a/an 

fact/effective and continuous connection with one of the particles of such agreements.  

The other type treatment of foreign investments is the regime of most-favoured nation, 

and it could be found in BITs with Italy, United Kingdom and Ireland, France. Mostly, in 

BITs between the Russian Federation and each EU member state is presented a combination 

of both regimes – of MFN and the national treatment. As in the Russian-Czech BIT: “each 

contracting party shall in its territory accord investments, returns and activities related to 

investments of investors of the other contracting party treatment which is no less favourable 

than that which it accords to investments and returns of its own investors or to investments 

and returns of investors of any third state”. The same content is in BITs between Russia and 

France
254

: “each contracting party shall in its maritime zone accord investments, returns and 

activities related to investments of investors of the other contracting party treatment which is 

no less favourable than that which it accords to investments and returns of any third state”. 

Then paragraph 4 of the same article adds “each contracting party shall in its territory accord 

investments, returns and activities related to investments of investors of the other contracting 

party treatment which is no less favourable than that which it accords to investments and 

returns of its own”.  
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Such combination of treatments, particularly the wording might lead to the 

controversial situation, as to the point – who will determine what precisely type of regime and 

how it will be used in the particular case, should it be done by host-state, or by parties, or 

based on the most applicable regime at the moment?  

   No more lights about the treatment of investments gives the information of the 

national soft law, as the letter of the Presidium of the Supreme Arbitration Court of the 

Russian Federation
255

. The highest chamber of the arbitration court of the Russian federation 

came to the conclusion that there is no national regime in the Russian Federation in this area, 

but the regime of most favoured nation.
256

  

However, regarding the mechanisms of regulation of the investment activity in 

Russian national legislation in investment area includes the Federal Law on Foreign 

Investment
257

. This act defines that the legal regime of the activity of foreign investors and the 

use of assets of such investments “cannot be less favourable than the legal regime of the 

activity and the use of the assets resulting from investments, provided for Russian investors, 

with the exceptions established by the federal laws.”
258

  

In the case RosInvestCo v Russia (Spain-Russia BIT), the SCC Tribunal determined 

the intention of an MFN regime is to ensure that “protection not accepted in one treaty is 

widened by transferring the protection accorded in another treaty.”
259
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It is noteworthy, as was mentioned above, each bilateral treaty between the Russian 

Federation and EU member states is very specific, as it reflects to the nature of the investment 

policy and legislation of the both partners. Thus, in addition to the consolidation the principle 

of treatment that both states provide to the foreign investors, in some BITs they are particular 

fields, industries or activities, which are namely excluded from the agreement, and closed to 

the investor.  

In order to find out if the national treatment was violated by the host-state, it is needed 

to demonstrate the existence of differences in the treatment of domestic investors and the 

foreign investors in similar factual circumstance.
260

 On the other hand, should be taken into 

consideration the specifics of such treatment in the conditions of the crisis, and followed anti-

crisis measures by the state. Within the limited resources, each state will privilege the own 

domestic investor, in order to save or support national economic system, rather it will seek the 

balance of rights of different investors.
261

 

Most of BITs between the RF and EU member states also provide opportunity for the 

host state to apply the exemptions from the national and most favoured nation treatment 

following the ECT reasons.
262

 The national law of the RF
263

 specifies that exemptions from 

the treatment can be both of stimulating, in a purpose of the social economic development of 

the RF, or restrictive character.  
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3.3.2. Definitions used in the agreements 

There is a standard form of the bilateral investment agreements, which are parties 

attempting to meet. For purposes of this thesis twenty four bilateral investment agreements 

between Russia and each EU member state were analysed, excluding Latvia, Estonia and 

Malta, due to the absence of such agreements, or ratifications of such agreements between 

Russia and the following EU member states: Croatia, Cyprus, Poland, Portugal, and 

Slovenia.
264

  

In general, the bilateral agreement on promotion and mutual protection of investments 

has following objectives:  

- To create favourable conditions for investor, investment and related activities, 

- To provide adequate protection of the foreign property, 

- To provide investors transfer abroad of payments related to their investment activities, 

- To ensure adequate dispute settlement.  

BITs are more or less of the same structure, starting with a preamble, where is 

expressed the purpose of this international agreement. Many arbitrators are referring to the 

preamble, following the Vienna Convention’s rules of the treaty interpretations, established 

by the article 31. Thus, the purpose and the objective of the agreement are not to exclusively 

protect foreign investment as such, but to protect them as the means of the development the 

national economy.
265

 It is followed by the definitions of the investment, investor, territory, 

revenue, which can have a substantial meaning in the judicial process. The determinations of 

the treatment of the foreign investment, conditions of expropriation and compensations, or 

provisions on subrogation constitute to the substantive legal rules.  
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BITs further determine the conditions of the dispute settlements between both parties, 

and between the investor and the host state. The final provisions fix the date of BITs entry 

into force, duration and termination. 

However, the specificity of BITs determines the set of provisions under a similar term. 

In each BIT the definition of “investor”, “investment”, “asset” and “territory” differs, 

moreover, some BITs exclude some terms as “territory”
266

, or as in the case of Italy it 

includes term “activity in connection with the investment”, or “investment agreement”. 

Definition of such terms is a key element of the BIT. It determines the specific investors and 

investments, which should be attracted or excluded from the scope of the agreement. While 

with the revealing of the nature of investor BITs are not offering many possibilities, 

recognizing as a foreign investors both individuals and legal entities, the term of investment 

may include various definitions.  

The states seek to protect their interest in the agreement, as from the negative practice 

treaty shopping or forum shopping,
267

 as to specify the requirement for the investment 

activity.  

 

3.3.2.1. Investor 

The term investor defines the range of persons, on whom will apply the agreement in 

protection of their rights and interests.  

The ECT determines investor both as a natural person “having citizenship or 

nationality of or who is permanently residing” (article 1 (7) (a) (i) ), and as “a company or 

other organization organized in accordance with law” of the state (article 1 (7) (a) (ii) ), and 
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in respect to the third state all mentioned which “fulfills, mutatis mutandis, the conditions 

specified in subpara (a) for a contracting party” (article 1 (7) (b) ). 

An investor may be as a natural person, as well as a legal entity. That is how defines 

investor Germany - the USSR BIT “The term "investor" means an individual having a 

permanent place of residence in the area covered by this Agreement, or a body corporate 

having its registered office therein, authorized to make investments.”
268

 The Czech - RF BIT 

further extends it to the requirements should investor operate “on condition that the natural or 

legal person is competent, in accordance with the legislation of that Contracting Party, to 

make investments in the territory of the other Contracting Party.”
269

 

Determining whether the investor has a right to bring a claim is based on its 

nationality, if the person has several nationalities, will apply the “dominant or effective 

nationality”. In addition, the rules of the ICSID tribunal prohibit the investor to make a claim, 

if it has citizenship of the both contracting states of the BIT, on which basis it makes a claim. 

In the RF and the Netherlands BIT is used the criterion of the registration on the 

territory of the member state of the agreement.
270

 This allows the companies - investors to 

make a claim to the state of the nationality. As in the case Saluka Investments BV v. Czech 

Republic
271

, or Tokios Tokeles vs. Ukraine
272

, where two Ukrainian investors for the 

protection of the interests registered the company in the Lithuania, and as a Lithuanian 

company brought an action against the Ukraine, which in that case was a host-state.  
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Also, by the investors was used the state of their nationality to initiate a dispute with a 

third state.  As in the case Sedelmayer v. Russia, the Arbitration Institute of the Stockholm 

Chamber of Commerce was deciding on the case Sedelmayer, the German citizen, but acting 

in the territory of the Russian Federation through its company Sedelmayer Group of 

Companies International Inc. (SGC International) incorporated in the United States of 

America, and in the year 1990 together with the Russian GUVD (Main Department of 

Internal Affairs) of the city Leningrad (St. Petersburg) owned a joint company in Russia. In 

1995 Sedelmayer was informed about the cancellation of the previous agreement, without any 

compensation of his loss or investment made previously. In 1996 Sedelmayer made a claim to 

the Arbitration Institute of the Stockholm Chamber of Commerce on the basis of the BIT 

between Germany and the USSR 1989. Although the Tribunal concluded in 1998 that the RF 

should pay compensation to the investor Sedelmayer, the case itself brought many issues, 

including identifications of the parties.  

The tribunal rendered the natural person Sedelmayer as an investor, instead of his 

company, making investing activities in the host-state. The Tribunal decided that Sedelmayer 

is entitled to claim under the BIT between Germany and the USSR, as the claimant is the 

German citizen, and he is “de facto investor”, unlike the classic Barcelona Traction case as 

the Tribunal decided on the basis of the nationality of the shareholder, but not on the 

corporate nationality.
273

  

In its judgement regarding the rate of interest of the compensation, the SCC stated “as 

the rate of bank interest on the day of performance of the monetary obligation or respective 

part thereof which existed at the place of residence of the creditor, and if the creditor is a 

juridical person, at the place of its location <…> Since, in the present case, the creditor is 
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resident in Germany, the relevant rate of interest would be the rate applied there. In the 

present case, compensation shall be paid in another currency than rubles.”
274,275

 

Otherwise discusses arbitrator Zykin in his dissenting opinion to this decision. He 

claims that the claimant is not performing as a natural person, but as an owner of the 

American company SGC international, which is a shareholder of the subjected joint venture 

established in Russia thus, the USA-RF BIT should be applied. 

Interestingly, that the same SCC arbitration tribunal in the case Berschader and 

Bershader v. Russian Federation
276

, two brothers, citizens of the Belgium, operated in the 

territory of the RF through the company registered in Belgium, in response to the 

respondent’s objection, that the claimants, as physical persons did not implement any capital 

investments in the territory of the RF, brought controversial formulation. It referred to the 

Belgium and Luxembourg - USSR BIT definition of the “investor”, who is “inter alia any 

natural person who is recognized as a citizen of the USSR, Belgium or Luxembourg and is 

entitled to make investments” in the territories of these states.
277

 Thus, the tribunal did not tie 

the investor with the investment activity.   

The judge Weiller offered a different interpretation in his separate opinion. He referred 

to the article 31 (1) of the Vienna Convention on Treaties, regarding the interpretation the 

agreement, should be taken into account the treaty text itself, including its purpose. He 

proposed the better argumentation than the definition of the term “investor” is in the 

definition of the term “investment”, which also means “indirect investments made by 

investors of one of the contracting parties in the territory of another contracting party by the 

intermediary of an investor of a third state”.
278
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Besides the identification of the investor, the SCC Tribunal in the case Sedelmayer v. 

Russia, brought an issue on defining the respondent party. The Russian Federation in the 

request for Arbitration initially was not mentioned as the defendant, otherwise it was “the 

presidential administration, procurement department”, however, later the claimant stressed the 

proper respondent should be that one, which is authorized to represent the Russian 

Federation.
279

  As the Russian side was not able to provide a proper argument, what authority 

exactly should represent the RF, the tribunal stated in that arbitration it is represented by the 

Procurement Department. The opposite argument uses arbitrator Zykin in his dissenting 

opinion to that case, noting, that the Procurement Department, approved by the internal 

legislation, namely Decree No 797, of the year 1995, it is not legally identical to the Russian 

Federation.    

Interestingly, how the Comprehensive and Economic Trade Agreement between the 

EU and Canada defines the investor. It defines investor both as an enterprise and as a natural 

person, with an exception for Latvia, where the natural person is the one who is not a citizen 

of the Latvia, but natural person permanently residing in this state.
280

 Moreover, the trade and 

investment agreements between the EU as a whole, and third countries, as Canada and 

Singapore, require from the investor to have in the domestic state “substantial economic 

activity”, preventing the possible opportunistic behavior.  

 

 

3.3.2.2. Investment 

The definition of the investment is necessary for an understanding the circle of 

operations that are covered by the agreement. The absence of an unambiguous clear 
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understanding of investments can lead to the difficulties in resolving specific investment 

disputes, especially in the energy sector. Overall, BITs have a similar list of forms of 

investment. It should be mentioned such forms of investment as securities or portfolio 

investments, due to their high mobility of such assets, when it is hard to predict for the state 

who will be the owner of the asset.
281

  

The term “investment” does not have any common or precise definition, 

notwithstanding with the extensive legal basis in the framework of the international treaties, 

and the presence of the specific national legislation in this area. 

The Encyclopaedia of Public International Law defines investment as “a transfer of 

funds or materials from one country (called capital-exporting country) to another country 

(called host country) in return for a direct or indirect participation in the earning of that 

enterprise”
282

.  The legal concept of the investments is closely related to the economic 

definitions. J. M. Keynes in General Theory of Employment, interest and money (1936) 

defines the investment as “the current addition to the value of the capital equipment which has 

resulted from the productive activity of the period”, “saving” and “that part of the income of 

the period which has not passed into consumption.”
283

 Nevertheless, there is no only 

definition of the terms as investment, investor, and capital. Various determinations could be 

found not only between the fields as law and economy, but also inside the specific legal 

sector, due the normative character of the law.
284

  “According to Juillard and Carreau, the 

absence of a common legal definition is due to the fact that the meaning of the term 

investment varies according to the object and purpose of different investment instruments 
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which contain it.”
285

 This is related to the variety of forms and types of the foreign 

investments, as well as their objectives.
286

 Investments may be in material form (as 

technological equipment’s, goods), and in immaterial form (intellectual property, rights, 

interests), in the form of financial contribution, and due to the development of technology, 

new forms of investment arise in the international market.  

The lawmakers of the international agreements took that into consideration, thus there 

is no strict definition in the international agreements, rather recommendation left to the states 

to decide, what might be an investment. Organization for Economic Cooperation and 

Development elaborated in its Code of Liberalization of Capital Movements
287

 the main 

elements of investments. It stresses the “establishing of lasting economic relations”, and in a 

case of the direct investment, the investor should “exercise an effective influence on the 

management” of the company, it had invested. In the Benchmark Definition of Foreign Direct 

Investment, the OECD adds the characteristics: “Direct investment is a category of cross-

border investment made by a resident in one economy (the direct investor) with the objective 

of establishing a lasting interest in an enterprise resident in an economy other than that of the 

investor (the direct investment enterprise). The 'lasting interest’ is evidenced where the 

director investor owns at least 10 per cent of the voting power of the direct investment 

enterprise”.
288

  

The ICSID applies the so-called “Salini test”, or algorithm, formulated in the case 

Salini et al.v.Morocco in 2001, where the investment should meet four points: (1) contribution 
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of money or assets, (2) certain duration, (3) an element of risk, (4) contribution to the 

economic development of the host state.
289

 

 In BITs between the Russian Federation and EU member states in the Russian version 

of the document is used the synonym of “investment” – “kapitalovlozheniye”, which 

translates as “insertion/contribution of the capital”, in a meaning of the direct investment.  

The Czech-Russian BIT widens the definition to “all kinds of assets which investors of 

one of the contracting party invest in the territory of the other contracting in accordance with 

its legislation in relation to realization of business activities in order to profit <…>”
290

 

In the case Bershader v Russia
291

, on the basis of the USSR-Belgium and Luxembourg 

BIT, the SCC Arbitration Tribunal concluded, that Russian term “kapitalovlozheniye” or 

“capital investment” is identical to the term “investment”
292

. Subjected BIT was concluded in 

two languages – in Russian, and French, and the tribunal in its argumentation for comparison 

used the French version of the word “kapitalovlozheniye”, in the treaty as “investissement”
293

, 

tribunal compared these language interpretations and concluded that above mentioned word is 

identical to the English “investment”. Moreover, the second argument was that in the meaning 

of the treaty the Russian term was identical to the English “investment” or “to invest”, thus, 

not limiting the purpose of the investing to the “contribution to the charter capital of a joint 

venture”.
294

 Thus, the decision became a precedent in interpretation of the Russian definition 

of investments. 

There are public and private types of investment, in accordance with the source of the 

investment – state ownership and private property, whereas the state ownership, due to the 

sovereignty has a special status in the national and international law. In that case, the state 
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property has immunity, and cannot be the subject of nationalization or any other form of 

expropriation, except the case of international responsibility or liability.   

In the national law of the Russian Federation
295

, the foreign investment is defined, as 

the “contribution of the foreign capital to the object of the business activity in the territory of 

the RF in the form of objects of the civil rights, owned by a foreign investor, if such objects of 

civil rights have not been withdrawn from the circulation or limited in circulation in the RF in 

accordance with the federal laws, including money, securities (in the foreign currency and in 

the currency of the RF), other property, property rights, which have monetary value of 

exclusive rights to result of intellectual activity (intellectual property, as well as services and 

information)”.
296

 An almost similar formulation of the investment can be found in the BITs, 

which “contains a general statement followed by a non-exhaustive list of categories of 

covered investments directly or indirectly controlled by investors of either Party”.
297,298

 In 

particular, investment in the BITs is defined as “all kinds of assets that an investor of one 

contracting party invests in the territory of the other contracting party in accordance with its 

legislature”. The trade and investment agreements between the EU as a whole and the third 

countries, as Canada, Singapore, or USA, are repeating the Salini test. In the EU-Canada 

CETA the investment defines investment as “every kind of asset that an investor owns or 

controls, directly or indirectly” and further gives a specifications that “has the characteristics 

of an investment, which includes a certain duration and other characteristics such as the 

commitment of capital or other resources, the expectation of gain or profit, or the assumption 
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of risk”, and covers the debt instruments, bonds, debentures, and exclude the particular claims 

to money.
299

 

Regarding the energy sector, the Energy Charter Treaty in article 1 (6) defines 

investment as “every kind of asset”. It might include as material and immaterial property, as 

well as property rights, or any rights in accordance with the law, or under the contract. The 

ECT follows the international conceptual approach, according to which contracts are treated 

as property concept, as an asset or value, but not as a source of commitment.
300

 “Most BITs 

take four basic definitional dimensions into consideration: 1) the form of the investment; 2) 

the area of the investment’s economic activity; 3) the time when the investment is made; and 

4) the investor’s connection with the other contracting state.”
301

 

The term "investments" in all BITs between the RF and the EU member states 

determined as “all kinds of assets”. The studies of these BITs shows that, in general, foreign 

investments are covered by the similar range of property values. Article 1 of the BIT between 

the RF and Denmark
302

 defines investment as  

“every kind of asset invested by an investor of one Contracting Party in the territory of 

the other Contracting Party in accordance with its laws and regulations and shall include in 

particular:  

(a) movable and immovable property, related property rights, such as mortgages and 

guarantees, as well as leases, 

(b) shares, parts or other forms of participation in enterprises, 

(c) claims to money and claims to performance pursuant to contracts having an economic 

value and associated with an investment, 
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(d) intellectual property rights, as well as technology, goodwill and know-how, 

(e) any rights, conferred by law or under contract, to undertake economic activity, including 

rights to search for, cultivate, extract or exploit natural resources, a change in the form in 

which assets are invested does not affect their character as investments.” 

In some BITs, the subparagraph (d) is extended for the “industrial rights” or 

“industrial property rights”, as in BITs between the RF and France, Germany, or the Czech 

Republic. And, accordingly to the cooperation in the energy sector, also added subparagraph 

(e) by the provision on “commercial activities provided relating to the exploration, 

development, extraction and exploitation of natural resources”. More appropriate is to 

outline, what is not a foreign investment, as short-term commercial loans, un-aimed state 

loans, sponsorship proceeds and other means of foreign origin.
303

 

Interestingly, investments could also be the cross-border sale of gas, as in the case 

Petrobart v. Kyrgyzstan,
304

 where the company claimant was providing the gas condensate, 

but had not received the payment on the three invoices, so he stopped the deliveries, and made 

a claim on the basis of the Energy Charter Treaty. The tribunal recognized as an investment in 

accordance with the ECT, the right of the claimant on the payment for the gas as an asset. 

According to academic Bělohlávek this conclusion is the opposite to that, which can be 

possibly made on the basis of the ordinary formulation of the number of other investment 

protection agreements, as they do not contain such a broad definition of investment.
305

  

The construction or purchase of equipment, as an investment, should not be 

underestimated, taking into consideration its quantitative and qualitative importance, 

especially in the gas sector.  It is starting with the investment in the industry sector 

constructing the equipment for exploration, up to the final distribution as pipelines, and 
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storages. High range of investments in the first phase can affect the pricing to the end 

consumer.  

 

 

3.3.2.3. Other definitions and terms  

The scope of the “territory”, where is this BIT applied, is determined in each BIT in 

accordance with the article 29 of the Vienna Convention: “unless a different intention appears 

from the treaty or is otherwise established, a treaty is binding upon each party in respect of its 

entire territory”. However, some BITs, as with Belgium and Luxembourg, or France, BITs 

applies to the “territory of each contracting parties as well as the maritime zone of each 

contracting party, determined as the economic zone” (art.1(4) BIT France) and “continental 

shelf, which extend beyond the territorial waters of each of the contracting parties and over 

which they exercise in under international law sovereign rights and jurisdiction for the 

purpose of exploration, exploitation and conservation of natural resources” (art. 1(4) France, 

art. 1(2) Belgium and Luxembourg). In other words, that involves not only the spatial scope 

of the territory of the contracting parties, but also, not exhausted, spaces covered by Antarctic 

Treaty 1959, Treaty on the Use of Outer Space, including the Moon and Other Celestial 

Bodies , 1967. 

It is important to mention that most of the energy disputes between the states are 

related to the boundary or cross-border disputes, most of which are in maritime waters.  

In some BITs the definition of territory is missing.
306

 On the other way, the provisions 

on the territory contain the BITs with such states, which are involved in the energy-related 

projects.
307
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In BITs between the RF and Denmark, or Belgium and Luxembourg is contained 

provision on “subrogation”, on the substitution of the investor’s rights, where the one state, 

contracting party granted guarantee against any non-commercial or political risks to its 

investor to the investment in the territory of the other state, so the host state shall recognize 

the rights of the first contracting party “by virtue of subrogation to the rights of the investor 

when payment has been made under this guarantee” by the first party-state. This provision 

allows bringing the investor-state relations on the public international level, limiting the 

possibility of political risk.  

For the purposes of the prosperous cooperation and creditability of investment, in 

some BITs is provided possibility of “consultations” - on accounting terms in the frame of 

the national legislation (as in the RF - Finland BIT, article 7), or “in order to review the 

implementation or application” of the agreement (article 10 of the RF - Denmark BIT). 

The duration of BIT is set on the conditionally certain period of time: “this agreement 

shall remain in force for a period of ten years. Thereafter it shall remain in force until the 

expiration of twelve months from the date on which either contracting party shall have given 

written notice of termination of this agreement to the other contracting party”, article 13, para 

3 of the RF – Czech Republic BIT. Most of the BITs are concluded to the period of the 15 

years with the similar mentioned above procedure of extension. On that point good to have a 

look at BIT between the Netherlands and Russia, where regarding the duration is mentioned, 

that it could be prolonged only once for ten years.  

It is also important to mention the other provisions included in some BITs, as in 

between the USSR and Kingdom of Belgium and Grand Duchy of Luxembourg (1989), 

article 12 states that “this agreement shall apply to all investments made in the territory of the 

one of the contracting parties by investors of the other contracting party, starting from 1 

January 1964”, similarly in the BITs with Netherlands (1989) – from 01.01.1969, and Finland 
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(1989) – 01.01.1946. As it is clear that the parties extended the application of BITs for the 

time prior BITs themselves were concluded, by including the principle of retroactivity. 

Vienna Convention on the law of treaties, which in article 28 proclaims the principle of non-

retroactivity of treaties, however stipulates - “unless a different intention appears from the 

treaty”. Worth to mention that, in a number of BITs, the principle of retroactive application is 

also determined, however without provision of a specific date. As in the article 12 of BIT 

between the RF and the UK and the North Ireland “this agreement shall apply to all 

investments made before or after its entry into force, but will not apply to any whatsoever 

terms relating to investment that have arisen, or claims related to investments that were 

settled before the entry into force of this agreement”. It should be emphasized that in BITs 

between the RF and Spain, Portugal or Romania, there is no such provision regarding the 

principle of retroactivity.  

Such provisions are related to the economic and investment relations, which started 

between the USSR and EU member states in 1940s, however were not secured by the 

investment protection treaty. Considering the wide range of the investment projects, and 

specifics of the sectors, especially energy sector, investing of capital, and development of the 

project require a lot of time, therefore is needed an adequate legal basis, which covers 

previous already established and functioning cooperation.  

Some BITs have attachments in the form of additional protocols and letters. Although 

from the view of international law, addendum is a part of the international agreement only in 

the case, if only so expressly stated in the agreement or in the addendum, however in the 

discussed BITs the situation varies. As in the protocol to the RF – Belgium and Luxembourg 

BIT, it is proclaimed that “this protocol is an integral part of the treaty”. However, in the 

protocol to the RF - Germany BIT there is no such provision, similarly in the protocols and 

the letter of exchange to the RF - Slovak or the RF – Poland BITs.  
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It is noteworthy that there is no single compulsory language of international treaties, 

and most of the bilateral treaties are prepared in the official languages of both contracting 

states. Thus, these agreements comprise two respective language texts, in both languages the 

text is authentic, as in the BIT with the Czech Republic article 13: “DONE in duplicate at 

Moscow, this 5th day of April, 1994, in the Czech and Russian languages, both texts being 

equally authoritative.” However there are agreements, which are made in three languages – 

languages of contracting parties and English, concurrently the English version is prevailing, 

as in the BITs with Hungary or Denmark. 

 

  

3.3.3. Jurisdiction and Arbitration 

There are two mechanisms of dispute settlement provided in the bilateral investment 

treaties. One is regarding the dispute between two states, and the second is dealing with the 

investor-state disputes.   

Bilateral investment treaties provide different mechanisms used to settle investment 

state-to-state disputes - judicial, quasi-judicial and arbitration procedures, including 

diplomatic protection provisions.
308

 However, in BITs between the RF and EU member states 

can be observed mostly references to the arbitration procedures.  

In accordance with the article 9 of the Germany - Russian BIT, the disputes 

concerning interpretation and application of the treaty shall be settled through negotiations, 

and if such dispute cannot be settled by negotiations (within 6 month), then shall be submitted 

to an arbitration tribunal. The preference of the amicable settlement of the dispute is further 

emphasized in the article 10 (1) of the subjected BIT.  

                                                           
308

 BERNASCONI-OSTERWALDER,N., State –state dispute settlement in investment treaties, 2014, best practices 
series,  IISD, available on https://www.iisd.org/sites/default/files/publications/best-practices-state-state-
dispute-settlement-investment-treaties.pdf  



124 

The arbitration tribunal shall be appointed by the representatives of each contracting 

parties, and these 2 arbitrators shall select a third one from the third state, which should be a 

chairperson or the presiding arbitrator. If the appointment within three months will not be 

made, the parties can invite the President of the International Court of Justice to make 

necessary appointments. These provisions in the BITs between the RF and each EU member 

state are almost of the same content, the only differences are the period of time for the panel 

appointment, or the references to the international body, as in the RF – France BIT it is the 

General Secretary of the UN, or in the BIT with Spain it is specified that the tribunal is ad 

hoc. These arbitration panels are appointed individually, according to the specific dispute. 

Further, para 2 of article 10 the RF - Germany BIT states that, if the dispute is not settled 

within 6 months, the parties are entitled to refer the matter to an international arbitral tribunal. 

Concerning the investor-state disputes, BITs provide investors a mechanism of 

securing their rights, in the frame of independent arbitration with a host state, whereas the 

host state is obliged to proceed with the dispute with the investor to the arbitration, apart from 

the exhaustion of all domestic legal remedies of the host-state. At the same time, the 

possibility to claim the host-state actions, not limited by the violations under the specific 

contract
309

, but in accordance with BIT, led to the parallel dispute settlements, as in the case 

Exxon Mobil vs Venezuela
310

. The attractiveness of the arbitration tribunals, is dictated not 

only by the effectiveness, relatively short period of the proceedings, and the finality of the 

decision, but also due to the extensive interpretation of the specific provisions, and so-called 

„umbrella clause“.
311
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An existing umbrella clause in some BITs between the RF and the EU MS, where the 

investor can revise the arbitration measures of a general nature taken by the state-importer of 

investments. This became a solid concern in 2010, in time when the UK was the EU member 

state, and the Yukos case, based on the UK - USSR BIT, brought an issue under the umbrella 

clause, which was included in this BIT, stating that „no contracting state shall by the mere 

facto of its ratification, acceptance or approval of this conventions and without its consent be 

deemed to be under any obligation to submit any particular dispute to conciliation or 

arbitration”.  

In some BITs a requirement of state consent to the initiating of the arbitrational 

proceedings (as in BIT between the UK-USSR) is included, a so-called, fork in the road. In 

practice, several tribunals reviewed this obligation, as in the case Austrian Airlines v. 

Slovakia
312

; Tribunal stated that it does not „consider that provisions that embody a State’s 

consent to arbitration must be strictly interpreted.” This view was adopted by the tribunals in 

Plama v. Bulgaria, Telenor v. Hungary, Bershader v. Russia.    

 In BITs between the RF and EU member states are mentioned the UNCITRAL 

rules, organs ICSID and the Institute of Arbitration of the Chamber of Commerce of 

Stockholm as a dispute settlement body ad hoc. Solely to the UNCITRAL refer BITs with 

Poland, France and Bulgaria. The RF – German or the RF – Finland BITs state ad hoc 

arbitration tribunal the Institute of Arbitration of the Chamber of Commerce of Stockholm. In 

addition BIT with Finland provides besides that decisions of the arbitrators are final and 

binding on the parties. Further it refer to the New York Convention, stating that such 

arbitration decisions are recognized and enforced in accordance with the UN Convention on 

the Recognition and Enforcement of Foreign Arbitral Awards, adopted on June 10, 1958 in 

New York.  To the ICSID, as to the arbitration tribunal, refer only BITs between the RF and 
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Czech, and the RF and Slovak Republic. Interestingly what do BITs with Romania (article 8) 

and with Portugal (article 7) provide regarding the investor-state dispute settlement. They 

namely state, that parties can refer to the UNCITRAL, but also in the next paragraph express 

that parties can refer also to the ICSID, but only “if the RF will accede to the Convention on 

Investment Disputes Settlement between the states and natural or legal persons of the other 

states, signed in Washington March, 18 1965, or by the use of the supplementary procedure of 

the mentioned international centre, stipulated by the decision of its secretariat.” To compare 

article 8 of the RF - Czech BIT formulates it as following “to the International Centre for 

Settlement of Investment Disputes, for the implementation of the Arbitration Procedures as 

soon as both the Contracting Parties have acceded to the Convention on the Settlement of 

Investment Disputes between States and Nationals of other States, done in Washington D.C. 

on March 18, 1965 (Convention), or to the Additional Facility of the Centre, in case the 

Czech Republic or the Russian Federation haven’t joined the Convention”.  

References to two arbitration bodies, besides Portugal, contain Russian BITs with 

Spain, Croatia, Cyprus, the UK and North Ireland, Lithuania, Italy, Hungary, Denmark, 

Austria, Belgium and Luxembourg, to both UNCITRAL rules and the Institute of Arbitration 

of the Chamber of Commerce of Stockholm; mentioned Czech Republic, Slovak Republic 

and Romania - to UNCITRAL and ICSID rules and procedures.   

Having a look at the statistics of the ICSID can be seen that most of the decisions on 

the merits, or rationae materiae, was made by the tribunal in favour of the investor. Also, the 

ICSID is often deciding on the jurisdictional issues, and the issues of the arbitrability.
313

 The 

majority of the cases registered in the ECT in 2015 were filed under the ICSID.
314

 The main 
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means of the international legal protection of investments in the energy sector are provided in 

the article 26 of the ECT, with the expansion of the arbitration jurisdiction.
315

 That arbitration 

jurisdiction in fact gives to the investor the opportunity to negotiate directly with the 

government, which is one of the specific forms of the dispute resolution, and then to choose 

the international arbitration in accordance with the article 26 (4). In a case of being 

unsuccessful in the national arbitration, parties may appeal in accordance with the ECT. 

Moreover, the requirement of the ECT of written consent to the article II of the New-York 

Convention seem very risky for the CIS states, due to the finality of the decision in the 

international level.
316

 The claim can be brought against any contracting party, or even the 

whole European Union.  

Also, the EU and the RF have undertaken the international obligations of the 

commercial arbitrations, which are based on the specific contract between the state and the 

investor. In addition, should be mentioned that some of the BITs between the EU member-

states and the RF are signed but not in force, as they were not ratified by one of the 

contracting parties,
317

 which complicates the choice of jurisdiction in a case of the dispute. 

One of the examples is the recent case Lithuania against Gazprom
318

, where Lithuania 

brought a claim against Gazprom’s pricing before the national tribunals, whereas the RF made 

a claim in the international arbitration in the Stockholm Chamber of Commerce, pointing that 

in the Russian - Lithuanian agreement contains an arbitration clause. Remarkable case is 

showing the potential parallel proceeding before the national court in the EU member state 

and the arbitration court in another EU member state, where Lithuania claimed that the 

arbitral tribunal may undermine the jurisdiction of the national court. Parties required for 
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preliminary ruling from the Court of the EU, which has not enlightened the situation, as it is 

limited in its judgment on explaining the EU Council Regulation 44/2001 (Brussels I). 

The possibility to apply for more than one arbitration dispute-settlement body may 

seem an advantage though, on the other side it may lead to the parallel proceedings and 

unpredictable results. As it illustrates the case Lauder v CME, the dispute with the Czech 

Republic, when two different arbitration bodies were considering on the basis of two different 

BITs – London arbitration tribunal considered on the basis of the USA - Czech BIT, which 

decided, that the violation of the Czech Republic has not occurred, and Stockholm arbitration 

tribunal – on the basis of the Netherland - Czech BIT, which concluded that the host-state 

applied the hidden expropriation and held that the Czech Republic should pay compensation 

in amount of USD 335 million.
319

  

The other issue occurs in regard with expropriation based on public interest, and the 

measures which entails and not lead to compensation. However, the right of the investor for 

compensation in a case of violation, may lead to an abuse by the investor of such arbitration 

possibility, „investment treaties that were originally aimed at reducing the risk of investing 

aboard have now become an instrument that is used to attack the extremely wide range of 

actions of host-state“
320

, as in the case Vattenfall vs Germany
321

. A Swedish energy company 

Vattenfall was obliged by the host-state to shutdown its nuclear power plants, due to German 

new energy legislation for the safety purposes, as well as environmental and energy policy. 

Thus, the company brought an action to ICSID on the basis of the ECT. This is a conflict of 
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interests, when the state is taking measures on regulating its economy and ecology and the 

need to pay compensation, again, in public purposes.  

As a consequence, the question of legitimacy arose, in which occurred in the legal 

vacuum fulfilled by uncertainty among the dispute parties. Some academics even talk about 

the problem of the privatization of the international law by the investment arbitrators.
322

 The 

other ones talk about the principle of the abus de droit in the context when was decided on the 

subject of the dispute.
323

  

In view of the fact that there is a high level of the fragmentation of the international 

law and absence of the single dispute settlement body, especially in the field of investment, 

arise the following questions: Which tribunals’ decision is the right and the final one in a case 

of the parallel proceedings? In relations to it, as Russia in cases of Yukos, Sedelmayer and 

other, requested for the revision of the arbitration decisions by the national courts at the place 

of the arbitration tribunal location, what decision will be considered as the binding and the 

final one? Academic Balaš having regard to recognizing the right and final decision suggests 

to prefer its correctness to the finality of the award, stressing the public nature of such 

investment disputes.
324

   

The issue of lis pendens was analyzed in the case Sedelmayer v. Russia, under 

Germany –USSR BIT.
325

 The claimant Sedelmayer has brought an action in front of the local 

customs committee in St. Petersburg, so the defendant (the RF) argued that it might be the 

case of lis pendens or the parallel proceeding. The tribunal decided in accordance with the 

article 4 of the subject BIT, it is stated, that the investor irrespective of such action <review 

by the host-states courts>, “shall have the right… to appeal to an international arbitral tribunal 
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to resolve disputes on the procedure for the payment of compensation and the amount 

thereof”, thus, there is no issue of lis pendens.   

The case Lauder v. Czech Republic
326

 and the CME v. Czech Republic
327

 evoked 

discussions of the issue of concurrent and antagonistic decisions of the international 

arbitration tribunals. These are the cases of the same subject, same parties, but based on 

different BITs, with two conflicting decisions of the two different tribunals.  Many authorities 

criticized the position of the Czech Republic that it did not use the possibility to consolidate 

the disputes.
328

 Nevertheless, interesting point is that the Stockholm arbitration tribunal did 

not pursue the issue of lis pendens and res iudicata, stating that modern investment treaties 

avoid any kind of restrictions which may provide uncertainties for the identification of the 

protected investment‘, thus stating on non-existing lis pendens, and on extensive right of the 

arbitration right.
329

 

The RosInvestCo v. Russia tribunal stated that “the submission to arbitration forms a 

highly relevant part of the corresponding protection for the investor by granting him, in case 

of interference with his ‘use’ and ‘enjoyment,’ procedural options of obvious and great 

significance.
330

 

The case Renta 4 v RF, Spanish shareholders of Yukos, based on BITs with Spain
331

, 

where the SCC ordered to pay compensation of USD 2,7 million loss, due the unlawful 

expropriation of Yukos assets by the host state, illustrates the uncertainty of the choice of 

jurisdiction. The RF requested for revision the Stockholm District court, which later 
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confirmed the decision of the Stockholm arbitration tribunal. However, in 2016 the Svea 

Court of Appeal overturned the decision of the Stockholm District Court, and approved the 

RF’s plea. It stated that the Stockholm arbitration court lacked jurisdiction to make a decision 

on that case. The Svea Court of Appeal arrived at its conclusion by interpreting the provisions 

in the underlying BIT between the Russian Federation and Spain. The Svea Court of Appeal 

found that when the relevant dispute-resolution clause (article 10 in conjunction with article 

6) in the BIT is interpreted in accordance with article 31 and 30 of the Vienna Convention on 

the Law of Treaties: “…article 10 of the Treaty does not include an examination of whether 

expropriation has taken place. <…> This interpretation neither leaves room for any 

remaining ambiguity or obscurity regarding the meaning of the article nor leads to a result 

that is manifestly absurd or unreasonable.”  Article 10 states that: “1. Any dispute between 

one Party and an investor of the other Party relating to the amount or method of payment of 

the compensation due under article 6 of this Agreement, <…> may be referred to <…>An 

arbitral tribunal <...>.” It only covers jurisdiction over issues relating to the amount, or 

method of payment, of compensation paid in the event of an expropriation, and not cover the 

issue as to whether expropriation of an investment has occurred or not. The standard included 

in the MFN-clause – “fair and equitable treatment” – was not considered to amount to an 

unconditional right for investors to have their case heard by an international arbitral tribunal. 

The investors nevertheless argued that they would not receive fair proceedings in the Russian 

court. These arguments were, however dismissed by the Svea Court of Appeal since the 

investors failed to produce any proof supporting this claim. 
332

  

It should be mentioned that the relevant issue was faced by several arbitration tribunals, 

including Stockholm Chamber of Commerce, the ICC International Court of Arbitration, the London 

Court of International Arbitration (the “LCIA”), in the disputes involved Russian parties sanctioned by 
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the EU. These tribunals developed a joint article, where they stressed the “impartiality and 

independence of the procedure”.
333

  

 Interestingly in the BITs between the Russian Federation and the EU member states, 

there is expressly mentioned the finality of the arbitration award, and there is no allusion on 

the appellate body or the possibility of appeal. However, taken into consideration the above 

mentioned cases, where the party respondent is the Russian Federation, it is clearly seen that 

Russia is mostly unsatisfied with the decision and pursues its revision at the judicial bodies. 

Thus, for the purpose of the economy and efficiency of the proceedings, originates the issue 

of the necessity of the inclusion the appellate instrument into the bilateral treaties.  

 

 

3.3.4. Enforcement of the arbitration decision  

Regarding the disputes arose from the bilateral treaties the issue of the enforcement of 

arbitral awards is relevant. The states are reluctant to pay the awards ordered by arbitration 

tribunals, and although in BITs it is stated that the arbitration decision is the final decision, the 

RF is nevertheless requesting for revision the courts of the local national judicial systems. 

Although, the arbitration under the UNCITRAL rules is followed with the obligation of the 

party to subdue the New York Convention on Recognition and Enforcement of Foreign 

Arbitral Awards, 1958.
334

  

Even though the Convention consists of 150 participants, including the Russian 

Federation and EU member states, some academics do not recognize its universal nature.
335
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This convention is directed to provide the performance of the award made by the 

arbitration tribunal. In accordance with the New York convention, the signatory states are 

committed to recognize and enforce the arbitral awards, regardless the fact on which state 

territory the decision was taken. Thus, is enshrined the rule of the recognition and 

enforcement of the decision in the states participants and non-participants, but only based on 

reservation on the conditions of reciprocity.
336

  

The enforcement of the arbitral awards is carried out in accordance with the 

procedural law of the state, in which the arbitral award recognition and enforcement is 

required by the parties. In accordance with the article III of the Convention, the states shall 

recognize arbitral awards as binding and enforce them in accordance with the procedural rules 

of the state, where the award was relied upon. Article IV describes the process of the 

requirement the recognition and enforcement of the decision.
337

 The article V of the 

mentioned Convention contains the exhaustive list of the grounds to refuse the recognition 

and enforcement of the award. Nevertheless the article III of the subject convention reminds 

that all the decisions are binding for the state.
338

  

The Convention itself is not long, and basically provides the comprehensive grounds 

for its application, however, there is its no sole interpretation. Different courts in various 

jurisdictions come to even antagonist solutions and decisions regarding the recognition and 

enforcement of an arbitral award. As in the case Diag Human S.E. v. Czech Republic
339

, 
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where the English, French and US tribunals could not agree on the wording of the Convention 

“binding” regarding the “finality” of the arbitral award. Some experts even consider the 

possibility of the strategic approach in choosing the state of application of the Convention, 

and the concern about political bias of the courts. As in the case of Yukos v. Rosneft in 2009, 

where the Amsterdam tribunal decided to recognize the finality and the binding nature of the 

first instance decision, ignoring the stages of appeal, which abolished the first decision and set 

this case aside. The tribunal reasoned its recognition by referring to the information, acquired 

from the mass media, stating that the Russian courts are biased.
340

  

Another issue is that the state may refuse to pay the compensation and the award, so in 

this case, the instruments of enforcement will be applied. The case Sedelmayer v. Russia 

illustrates the issue of the seizure of the property. This case was pending for 15 years, but the 

Russian side has not paid yet the awarded compensation in the amount of USD 2,350,000. 

The RF in addition made a counter-claim on Sedelmayer to pay the loss on tax avoidance.  

This case brings also the additional matter - the monetization of the sale of the state 

property and the issue of the state immunity and jurisdiction.  The claimant took measures on 

arresting the Russian property in the foreign countries, and with the latest decision of the 

Swedish Supreme Court in 2011,
341

 which confirmed the claimant’s rights, on monetization of 

the sale of the Russian Commercial Chamber in Stockholm.
342

 The RF claimed that act, 

stressing the state immunity issues, referring the New York Convention’s article V (2) (b) on 

refusal “the recognition or enforcement of the award would be contrary to the public policy of 

that country”. However, the tribunal in accordance with the UN Convention on Jurisdictional 
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Immunities of States (2004)
343

 stated that state properly used in commercial purposes is 

excluded from the state immunity.   

The same opportunity was attempting to use Swiss legal entity Noga
344

, which was 

operating in the Russian Federation, based on the decision of the SCC tribunal in 1997. After 

10 years of unsuccessful attempts to receive an award from the lost side – Russia, Noga was 

trying to put an arrest on the Russian tall ship Sedov, which was temporarily in France, 

however, the Paris Court of Appeal declined such possibility for Noga.
345

    

Miscellaneous interpretations, unreasonable approach, un-finality of the decision (see 

for example Diag Human case), which can be appealed, and reviewed by the different court, 

these all leads not to the cross-fertilization of the court, but to the legal uncertainty and 

unreliability of the international law function. Such un-enforcement of law have for the 

applicants negative consequences, thus it should be paid a careful attention to this sector of 

the law.  Although it is related to the state responsibility for its judicial system, it is affecting 

the science of the international law, bringing the difficulties for the future decisions.  

 

 

Summary 

This chapter focused on the investment relations between the EU and the RF, taking 

into consideration the legal background of the investment cooperation in the multilateral or 

universal level. The main documents and bodies related to this sector, including the ICSID, 

WTO, and the most relevant instruments for the EU – RF relations – Energy Charter Treaty 

and the Partnership and Cooperation Agreement was analyzed. Also was examined why the 

ECT is of great importance, and why the parties were disregarding it, in particular through the 
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case of Yukos v. Russia, or Electabel v. Hungary. Moreover it was shown both obsolescence 

and importance and potential of the Partnership and Cooperation Agreement for the EU-RF 

legal background via the Simutenkov’ case.   

Expropriation, the most dangerous issue for the investor in the host state was further 

discussed, and it was shown the justification of the state expropriatory measures, including 

public purposes, and examined the matter of the compensation, especially its different 

understanding.  

Given the aim of the paper, this chapter concentrated on the bilateral investment 

treaties between the RF and each EU member state, highlighting important provisions, 

regarding the treatment of investments, or jurisdiction and arbitration, the diverse definitions 

of the main terms as investor, investment, or territory. The cases of Sedelmayer v. Russia, as 

an example of the settlement under the German- USSR BIT, and pointed the fragmented 

interpretations of the terms were discussed.  

In addition, the case was used to illustrate the difficulties in the enforcement and 

recognition of the arbitration awards, and the relevant state in regard to the RF and the EU 

relations.  
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IV. Perspectives of the EU-RF BIT 

4.1. Legal regulation of foreign investment in gas sector in the Russian 

Federation  

On the basis of bilateral investment treaties between the states, the investment 

contracts conclude, as the agreements between the state and the investor. These are not 

international treaties, in accordance with the international law, and they are covered mostly by 

the national law of the host-state. Although, the existence of investment contracts is not a 

necessary condition for the protection of investment, however they are of important role as 

specific obligations undertook by the parties, in interpretation and application of BITs’ 

standards.
346

  

The Russian investment and energy legislation is aimed towards liberalization and 

promotion of the state as lucrative and stable for foreign investments. The Federal Law on 

Foreign Investments (09.07.1999) is the only basic law specifically devoted to the complete 

and exclusive regulation of investment relations of an international character. It considers the 

legal content of the conceptual framework of the investment law, in particular provides a 

definition of the term “foreign direct investment”. The law lists the guarantees to foreign 

investors, as early gains on loan lenders, protection of certain rights, and limits the financial 

risk of the sponsors of the project. In accordance with the ECT, it provides the national 

treatment to the foreign investors, and the legal protection against certain political and 

economic risks. It also contains the determination of the “public interest”, referring the 

conditions, in accordance to which is possible the expropriation, however, they are of a wide 

scope, and the specifications of them left to the judicial bodies. However, the practice shows 

the investors need additional guarantees, especially in the gas sector, where should be 
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provided the competitive conditions, as well as facilitated access to the gas sector of the 

foreign investors.
347

 

In the energy sector, the investment projects face a higher risk of capital loss, which is 

related to the specifics of the activity in this industry – the geological and technical, moreover 

the multiplicity of taxes and other obligatory payments, high level of decentralization of 

authorities, uncertainty and instability of the mode of foreign trade and exchange regulations 

and other. For a foreign investor – the investment in the Russian energy sector is riskier due to 

economic and political reasons. It should be also mentioned that the costs connected with the 

activity in the energy sector can bear only a large company, which has the necessary financial 

means. 

For the RF, as a state, with natural resources, the energy sector has a strategic value, 

over which Russia, as many states - producers, is keen to keep the control. This is in 

accordance with the doctrine of the permanent sovereignty over natural resources.
348

 

In the RF, the following Civil Law Acts regulate the investment in the energy sector. 

The Law on Production Sharing Agreement (PSA)
349

 since it is a fundamental legal act 

regulating the relations arising from the conclusion, performance and termination of PSA
350

, 

with which the civil law relations were for the first time extended to the energy-mineral 

resource sector, where are the parallel existing two regimes – public law and the civil law. 

The RF acts as both a higher sovereignty or as a subject of the public law, and as the owner of 
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349

 30.12.1995, No 225-FZ 
350
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the subsoil, or a subject of the private law.
351

 The PSA Law introduced the specific type of 

agreements, which includes provisions on arbitration, in particular international, in the 

agreements between state and non-state investors. The PSA law is based on the international 

investment law
352

 and domestic investment law.  

In accordance with the PSA Law, the state provides the investor exclusive rights to use 

mineral resources in the specific area, and the investor develops the subsoil at its own 

expenses and risk.
353

 Since the beginning of commercial production of the minerals, the 

investor is entitled for compensation for its costs spent for the development of the field. 

Remaining production after the reimbursement of the costs is profitable and shall be divided 

between the parties (state and investor). The part of the production thus belongs to the 

investor as a property right
354

.  

The investor is required to pay an income tax on its share of profit production.
355

 This 

production may be exported from the territory of the RF in accordance with the agreement 

and the Customs Code of the RF. Nevertheless in reality, for the foreign exporters the 

situation in the gas market in Russia was unattractive, and the export is not as easy as it may 
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seem, due to the limitations in energy transport capacity and specific technical requirements 

from the exporters, confirmed in 2006 by the Law on Gas Export. Thus, the foreign investors 

in the gas sector are operating in collaboration with Gazprom, a Russian gas company-

monopolist. 

PSA regulates also relations arising in the process of prospecting, exploration and 

extraction of mineral raw materials, their transportation, handling, storage, processing, use, 

sale or the other disposition, in other words the whole complex of the gas issues.  

Under the PSA Law, the investors are “the citizens of the RF, foreign citizens, legal 

entities and associations established based on agreements on joint activities, which have not 

the status of the legal entity, engaged in investing their own borrowed or attracted funds 

(property of property rights) in the prospecting, exploration and extraction of the mineral raw 

materials and which are subsoil users on the terms of the agreement”
356

. 

This PSA law provides the protection by the means and methods of the civil law, 

where the state and investor are equal subjects. At the same time, in the law there is a number 

of substantial reservations, which put several limitations on the investor, as the procedure of 

the approval by the parliament the lists of fields which can be developed on the basis of 

PSA
357

; declared quotas, as in the PSA regime could be developed no more than 30% of 

known and recorded by the state balance mineral reserves. Moreover, the number of 

employees having Russian citizenship on the project should be no less than 80%, and not less 

than 70% of the total orders for equipment, facilities and needed for the project materials 

should be placed in the Russian enterprises. There is also priority of the domestic suppliers in 

acquisition of the new technology and the introduction of advanced technologies on a 

competitive basis.  

                                                           
356

 article 3 PSA 
357

  There are the 27 subsoil fields, which can be developed on the basis of the PSA, where 21 –oil fields, 2- gas, 
3- gold, 1 –iron-ore.  
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There are many opinions about the status of such agreements. According to one view, 

PSA is the most promising way of attracting the investment in the energy sector, and as a 

potential to improve experts to see the possibility to cancel the quotas and minimize the 

restriction in law.
358

 On the other side, the legislators stress that these are not the restrictions, 

but counter concessions granted to investors in exchange for preferential activity regime.
359

  

The other view is based on the point that PSA should be concluded in a case of 

specific capital-intensive projects, as a privilege provided to investors to enable them to 

implement the projects, which are not effective in the context of a general tax regime.
360

 The 

Law on Foreign Investment and the PSA law are inextricably linked to each other and 

complement each other.  

Besides that, there is also the Law on Concession Agreements, entered into force in 

2005, which introduced the concept of public - private partnership, which is however not 

developed for the use in the gas sector. In the OECD report was stated that it could apply on 

the gas transportation, however was not any application for the energy-related project. The 

project Sakhalin-2 has implemented the production-sharing agreement, whereas in the case of 

Kovykta, there is a joint venture, which is operating under a license.  

Project Sakhalin-2,
361

 is an example, of international investing in the territory of the 

RF, by the EU company,
362

 under the PSA, where initial negotiations had priority over the 

                                                           
358

 OECD Foreign investors would like to see improvements in the current PSA legislation, in particular the 
removal of the current high local content requirement for PSA projects, which is inconsistent with the WTO 
Agreement on Trade-Related Investment Measures (TRIMs). 
359

 See article in the OIL & GAS Journal, Russian Oil and Gas Production-Sharing Agreements Promising but 
worrisome, Oct 18, 1999, p.36, SHULGA A., Foreign investment in Russia's oil and gas: legal framework and 
lessons for the future, 2002, 
https://www.law.upenn.edu/journals/jil/articles/volume22/issue4/Shulga22U.Pa.J.Int'lEcon.L.1067(2001).pdf. 
360

 (OECD) The limited use of a PSA-based legislation in Russia contrasts with the situation prevailing in many 
energy producing countries where such investment regime represents more than half of all known contracts in 
oil and gas upstream activities in force in June 2007.4  
361

information on the Sakhalin-2 project in the official webpages, available on 
http://www.gazprom.ru/about/production/projects/lng/sakhalin2/ , 
http://www.sakhalinenergy.ru/ru/index.wbp, http://www.shell.com.ru/o-
hac/%D0%9D%D0%B0%D1%88%D0%B8-



142 

legislation and environmental protection
363

. In the regulation of investments, as has been 

mentioned above, the state has a right to perform its sovereign duty, by suspending or 

terminating investment activity of the foreign investor for the public purposes, respecting the 

balance of the public and private interests, and in accordance with the international law.  

The project Sakhalin-2 started to develop in 1990s, when the price for oil was low, and 

capital intensive investment in the difficult Russian region of oil and gas fields in sea
364

 was 

not lucrative for many investors. Thus, the RF provided more favourable conditions, and in 

conflict with the Presidential Decree
365

 on issues of product-sharing agreements. Until the 

year 2007, the shares on this project belonged to foreign investors, where the company Shell 

was a major shareholder. After the environmental crisis in 2006, and judicial processes, which 

initiated Russian Environmental Authority,
366

 there were amended the Federal laws on 

Foreign Investments in the Business Entities of Strategic Importance for National Defense 

and State Security,
367

 and brought better understanding the activities, the strategic fields in the 

transportation infrastructure, as well as liberalization objectives. Gazprom is engaged in 

exploration, development and production, gas transportation, processing, export and 

marketing of natural gas. De facto monopoly of Gazprom was consolidated by the Gas Export 

Law 2006. Thus, in 2007 Gazprom bought the shares of the operating company of the project 
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366
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Sakhalin-2, and became a major shareholder, which was considered by many observers, as a 

political step to tighten the state control over oil-gas industry, in the time of increasing prices 

on the oil.
368

  

As a WTO member, Russia meets these organization’s (including TRIMS) 

requirements, which contributed in the customs legislation, and in the technical standards on 

the energy equipment. Before its membership, were considerations among Russia’s foreign 

trading partners about the pricing policy in the gas sector in comparison with the domestic 

and export energy-prices, nevertheless the situation has changed, and domestic demand 

confronts with the higher gas prices.
369

  

UNCTAD remarks in its report
370

 the positive changes in Russian investment policy, 

although there are many steps for a transparent and a clear sector. It stresses the specifics of 

the Russian “national security” objects, and several restrictions of the investor-activity.  

The Russian Energy Strategy for the period up to 2035, the strategic directions of the 

gas sector development are: 

- achievement of an optimal, socially and economically justified balance of interests of 

consumers and gas producers;  

- establishment of equal economic conditions for the activity of gas producers on the 

basis of balance of their rights and obligations;  

- formation of Common Gas Eurasian Market.  

In the pricing policy should be made a phased transition from the regulation of the 

wholesale gas prices to the market pricing mechanisms, with the exception of population and 

equal categories of consumers.
371
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The other energy project is related to the gas transportation, including the pipeline 

transport, international transport relations, in particular the transport development in the EU, 

specifically improvement of competitiveness of the transport system, reduction of the total 

costs.
372

  

Recently, there is an intensive construction of pipelines, with a significance of 

international pipelines, and they are of great importance from the legal point of view, as it is 

hard to predict the interests of the parties, regarding the non-discriminatory access to the 

pipeline, also should be taken into consideration the economic and technical difference of the 

transportation of gas and the oil.
373

   

 

 

4.2. Legal regulation of foreign investment in gas sector in the EU 

The legal regulation of investment relations in the EU has an independent and 

exclusive content, with the growing a special branch – the European Investment Law. The 

fundamental basis of which is the supranational EU legislation, the feature of which is a vast 

range of actors involved in the investment relations. These investment relations include 

aspects of the public and private law.  

 

4.2.1. EU common investment policy  

With the entry into force of the Lisbon Treaty, the regulation of the foreign 

investments is a part of the common commercial policy of the EU. The article 207 of the 
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Treaty on the Functioning of the EU (TFEU)
374

 assigns a regulation of foreign investment as 

an EU exclusive competence. In addition, the EU has a right to conclude international 

investment related agreements, and exercise an international investment activity on its own 

behalf. Arguably, the member states do not have previous right to conclude independently 

BITs with third states. What is the scope of the division of competence and international 

liability for the breach of BITs between the EU and member states? The Regulation No 

1219/2012 established transitional arrangements for BITs between member states and the 

third states, where these agreements should remain in force, until they will be replaced by BIT 

between the EU, as a whole, and the third states.
375

 Although the entry into force of the 

Lisbon Treaty did not affect the validity of BITs, nor to the right of the EU MS to conclude 

BITs, however, the absence of the transition period on this issue, and problematic of 

application article 351 paragraph 2 of the TFEU created a situation of the legal uncertainty. 

Šturma and Balaš agree that for now the protection of investment on EU law level is not 

developed on the needed state, that it may supply BITs.
376

  

The mentioned regulation provides the control by the Commission of all BITs in the 

form of the special permits – authorization, issued by the Commission to the member states to 

analyze of the provisions for compliance with EU law.
377

  

Thus, the EU expanded the power of its institutions and, in some point, limited the 

sovereign competence of the member states, and became an important subject of the 

international investment law.  
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However, there is no consensus among the specialists, about the scale of the external 

competence of the EU. The issue arises, whether the EU may conclude international 

agreements with the third states on its own behalf, or with the simultaneous participation of 

all member states, by concluding so-called “mixed agreements”.
378

 

The founding treaties of the EU do not contain rules governing the direct investment 

activities in the energy, particularly gas sector, and the key sources of EU investment law are 

the specialized acts of the secondary law. The EU secondary law regulating investment 

activity enshrines the fundamental principles of free movement of persons, services and 

capital.  

The investment policy of the European Union is aimed to provide an equal access to 

the market and compliance with the same standards for the investments in relation to third 

countries. In accordance with article 63 (1) of the Treaty on Functioning the European Union 

(TFEU) - are removed restrictions on movement of capital between member states and third 

countries. The European Commission, as a responsible organ of the EU, is engaged in the 

negotiation process on the investment policy, protection of investments, and performs as a 

party of full value in the agreements on the consolidated trade with the third countries, 

including Singapore, Canada, the USA, and not least Russia.  

The investment protection of EU member state with so-called third state, or non-EU 

state, is in competence of both entities - the European Union, as a whole, and EU membe 

state, bilateral investment treaties were concluded with each EU member state. According to 

the article 351 TFEU EU member states “shall take all appropriate steps to eliminate the 

incompatibilities established [in the Bilateral Investment Treaty (BIT)]” and “where 

necessary, assist each other to this end and shall, where appropriate, adopt a common 
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attitude”.
379

 The EU aims to liberalize foreign direct investments protection through the BIT, 

which were already concluded with the non-EU states. The EU and its member states are 

acting in parallel in this field, thus, their activity applies on the aspects of the international 

investment process. The EU in parallel is struggling with BITs inside the European Union, 

between the EU MS, thus, in 2015 the European Commission, based on the article 258 TFEU, 

called five EU member states (Slovakia, Austria, Netherlands, Romania, Sweden) to 

terminate their intra-EU BITs.
380

 The case law settles that “the purpose of the provision (of 

article 351) is to establish that the application of EU law does “not affect the duty of the 

Member State concerned to respect the rights of non-member countries under a prior 

agreement and to perform its obligations thereunder”
381

. In other words in the obligation of 

the states is to remove existing inconsistencies, even though it could lead to suspension or 

termination of the particular BIT.
382

  

The approach of the European Commission is critical to the existing investment 

agreements, and it is assumed, that these BITs will be replaced by the free trade agreements 

with the provisions on regulation and protection of investments. The European Commission 

stressed that in the perspective there will not be the need to apply BIT in an effective 

protection of the investments.
383

  The main points of BITs, which are specifically mentioned 

by the Commission, are the umbrella clause, as well as not sufficient transparency of the 

investment arbitration, as well as fragmentation of the law with the parallel proceedings, 

unpredictable practice and absence of the appeal mechanism. Regarding the stabilization and 
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umbrella clauses, however parties claim the importance of a certain and predictable strict 

follow of negotiations on the investments made especially in the gas sector, by illustrating the 

controversial recent development of internal legislation as pipeline as a property, and an 

obligation to provide a third party access.  The Commission considers, the EU as a whole, to 

become a party of the Washington Convention 1965. However, such approach raises many 

related issues, as a party of this Convention could be only a state, as it does not provide the 

membership for international organizations.  

The long-term priority of EU is a termination of bilateral agreements between the 

member states, and between member states and third states.
384

 Number of BITs announced its 

intention to terminate intra-EU BITS, however some of the states reacted negatively on 

proposal of termination.
385

  

A number of EU member states, including the Czech Republic, considers such BITs as 

undesirable, since with the accession to the EU, the competence in the investment policy 

undertook the EU as a whole. Moreover, in that regard the European Commission in 2015 

brought an action against 21 EU member states called as EU Pilot.
386

   

Such issues on the compatibility of international agreements by EU member states 

concluded before their accession to the EU, have been raised forty years ago, where the CJEU 

in its approach applied the “effect-based” consideration,
387

 where some provisions in these 

treaties de facto may effect or affect the existing EU legislation. If a contradictory provision 
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was found, EU member state should eliminate it, however it didn’t influence the validity of 

the whole subjected international agreement.  

The cases Commission v Austria, Commission v Sweden, Commission v Finland
388

 

have brought the new approach of “hypothetical incompatibility”.
389

 Commission has initiated 

the cases, as they potentially may violate the EU law by incompliance of these EU member 

state’ BITs concluded before the states accession to the EU. The incompatibility was with the 

European Council’s new authority to put limitations on the capital movement from and to 

third countries, granted by articles 64 (2), 66, 75(1) of TFEU. The CJEU recognized the claim 

of the European Commission, stating that BITs should contain provisions in accordance with 

EU law. 

The legal uncertainty in the common investment policy causes concerns for all EU 

member states to become the defendants in the case of investment arbitration, which will be 

based on the legal acts adopted at the EU level, notwithstanding with the fact, which EU 

member state exactly violated the investment agreement. This process has started in 2012, 

when the Russian Gazprom was attempting to bring an action to the international arbitration 

tribunal against the measures taken by Lithuania in its pursuance of the EU legislation, 

namely Third Energy Package, on the basis of BIT between Russia and Lithuania.
390

 

The case – Commission v Slovak Republic (2011)
391

 brought a clarification regarding 

EU law and BITs with third states. That case illustrates the conflict of EU law and 

international,
392

 in particular, investment law, which inter alia affects the other decisions in 
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this area. In addition, the presented case is interesting from the point of the judicial solution – 

here the European Union Court of Justice acts as an institution, which settles the disputes in 

the investment area between the states.  

This is the case regarding investment in the energy sector, based on the BIT between 

Switzerland and Czechoslovakia from the year 1990. On the basis of the contract the Slovak 

as a host-state guaranteed to the Swiss investor ATEL access to the capacity of the electricity 

power transmission, which put all other users of the systems, including EU member states in a 

less advantageous position. With the accession of Slovak Republic to the EU in 2004, the 

state should fulfil the obligations of EU law. However, this particular BIT and the contracts 

were concluded before its accession. To liberalize the internal trade, the EU ordered the 

member states to provide equal non-discriminative conditions for investors, in accordance 

with EU law. Slovak Republic’s argument in defence was based on the Energy Charter 

Treaty, its BIT with Switzerland, and on the article 351 of the TFEU.
393

  

The CJEU in its approach, firstly identified, whether the guaranteed access to the 

transmission system by Slovakia, is an investment, in accordance with the mentioned BIT, 

and, secondly, whether Slovakia is able to terminate the contract, without violating its 

obligations under this BIT.  

The court concluded that this contract is an investment, as in these circumstances the 

right of access to capacity clearly has an economic value. Then, the CJEU noted that Slovakia 

was bound by the obligation to fulfil the terms of the contract based on BIT, and the 

derogation of an equal access to transmission system. Although it contradicts the principle of 

non-discrimination, nevertheless the court stressed the legitimacy of the Slovak’s action. The 

court further explained that, the purpose of the article 351 TFEU “is to make clear, in 
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accordance with the principles of international law, as set out in, inter alia, Article 30(4)(b) 

of the Vienna Convention on the Law of Treaties of 23 May 1969, that the application of the 

EC Treaty does not affect the duty of the Member State concerned to respect the rights of non-

member countries under a prior agreement and to perform its obligations thereunder.”
394

 In 

addition to it, in the next paragraph, the court reminds that “in order to determine whether a 

Community rule may be deprived of effect by an earlier international agreement, it is 

necessary to examine whether that agreement imposes on the Member State concerned 

obligations the performance of which may still be required by non-member countries which 

are parties to it.”
395

 Nevertheless, the CJEU brings an example of the case of Portugal
396

, 

where in the contract was the possibility of denunciation in case of conflict of the 

international contract with the law, but the present case does not contain any clause providing 

a possibility of denunciation, and the termination from the one side by the host state would be 

tantamount to expropriation. In the paragraphs 48-50 the court concluded, that the contract as 

an investment is a subject of protection from any kind of expropriation, as direct, so indirect, 

and the termination of the contract on the basis of the internal EU legislation may be 

evaluated as a form of indirect expropriation.  

As it is clear from the above mentioned the court proceeds the principle of pacta sunt 

servanda, and in a case of conflict of the EU and international law, takes the side of the 

international law. Also should be noted the willingness of the court to prevent the claims to 

the investment arbitrations of the cases, where the European Commission is one of the party, 

thus, would be possible controversial decisions on the EU law, or its critical re-assessment.  
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One of the latest cases was brought to the European Union Court of Justice, regarding 

the BITs with a third state was in 2012.
397

 The case Commission v. Bulgaria
398

 can be 

considered regarding the internal EU investment and energy rules towards to the third states 

in the gas sector. The Commission claimed that Bulgaria has failed to fulfil its obligations to 

ensure offering virtual reverse flow gas transmission services to the relevant points of 

connection with the gas transmission systems, or to ensure providing capacity to market 

participants in services on gas transportation. The Commission referred to the Directive 

715/2009, articles 14 (1), 16(1),(2). Bulgaria argued that, the reason it did not fulfil its 

obligations under the Third Energy Package is that there was not a physical connection 

between the transit system and the transportation system, and these two systems are subject of 

different level regulations. Moreover, the respondent referred to the interstate agreements 

between Bulgaria and the USSR, which were concluded in 1980s, in particular, the agreement 

between Bolgartransgaz and Gazprom in 1998. Although the Court dismissed the action of the 

Commission, referring to the absence of the express statement to provide virtual reverse flow 

transmission capacity in the Directive, it however shows the approach of the Commission. It 

is attempting to seek a failure to fulfil the obligation of EU member state in the moment EU 

law is being amended, even “during the course of the pre-litigation procedure”.
399

 

At the present time about 20% of the investment disputes are directed against EU 

member states, where investors from third countries are challenging not only the national 

legislation of the particular member state, but also the obligations given by EU law.
400
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What causes concerns for many academics and analysts, who discuss this situation, is 

the EU’s liability, in a case of BIT breaching by any of EU member states, even in such BITs, 

where the EU as a whole, is not a party. The Regulation 912/2014 establishing the detailed 

arrangements for the allocation of the financial consequences of investment arbitrations 

conducted on the basis BIT newly concluded by the EU between the member states, and 

contains rules for determining which entity will act on behalf of the defendant – the EU as a 

whole or the Member State. It is another question related to it, whether the EU may conclude 

the international agreements, including comprehensive treatment of the investment with third 

countries itself or only with a simultaneous participation of all member states as “mixed 

agreements”, which are in practice of the EU external relations as a common solution.
401

 

The main issue is that these BITs provide unconditional rights for establishments, 

made by investors of partner states for free movement of capital, and this might affect the 

powers granted to the Council to apply measures of capital movement in accordance with the 

articles 75, 59, 60 of the TFEU.  

BITs with the third state are seen by the EU as non-problematic, as on them, in the 

territory of the EU, apply not only international law, international investment treaties and 

measures, but also the EU non-discriminatory regulations.
402

 The opposite view may be seen 

from the side of third state. Due the fact that the international legal obligations are based on 

the international law and its fundamental principle pacta sunt servanda, the rights and 

obligations in the agreements were concluded with the will and specifications of particular 

relations between the states. In these agreements were references to the international 
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investments organizations, where the parties of the agreement are the members.
403

 Therefore, 

changing these agreements ex-post might be in some point discriminative.  

However, it has not been resolved with a consideration that the EU as whole is not a 

party of the Treaty on the International Centre for Settlement of Investment Disputes. 

Moreover, the European Commission initiated several cases against some member states and 

their bilateral investment treaties with the third countries, when it found the incompatibility of 

bilateral investment treaties’ provisions, which were concluded before EU legislative acts 

came into force.
404

 

The EU attempts to regulate not only the internal market and investment situation on 

it, but also applies its power on the third states, which have an access to EU market. 

Regarding Russia, the position of the EU is even stricter, due to the recent gas crisis and 

suspicion of Gazprom’s abusing of dominant position in the CEE region, and not the least the 

economic sanctions.  Due to the current situation, Gazprom sold large shares of the energy 

companies and reduced and restructured the foreign energy assets in them. 

Another unclear situation is in the area of the jurisdiction and enforcement of 

judgments, introduced by Regulation 1215/2012 in 2015, and brings a substantial change to 

EU rules, where “parallel actions in breach of a valid exclusive jurisdiction clause are now 

blocked.” Even if another EU court is first seized, it must stay the case until the chosen court 

has ruled on the validity of the clause and accepted jurisdiction. The recent decision of the 

Court of Justice of the European Union (CJEU) clarifies the old rules in the Regulation 

                                                           
403

 ŠTURMA P, BALÁŠ, V.,  Mezinárodní právo ekonomické,2013, p. 333. Such BITs with the each EU member 
state will be supplied by the agreements with the EU as a whole in a regard to the same theme, in a form of the 
Free Trade Agreements, as between the EU or S. Korea, which is nevertheless not expressly covering other than 
FDI.  
404

 LAVRANOS, N., Member States’ Bilateral Investment Treaties (BITs): Lost in Transition? 2012, Hague 
yearbook of international law, Vol. 24,p. 301. 



155 

44/2001 (Brussels I) and simply confirms that arbitration falls entirely outside the scope of the 

EU rules on the allocation of jurisdiction and recognition of judgments
405

.  

This regulation is based on the Brussels convention (1968) and Lugano Convention 

(1988) on Jurisdiction and Enforcement of Judgments in Civil and Commercial Matters, 

amending and covering the existing gaps. However, some lawyers argue that, this regulation 

left the room for the forum shopping and opportunistic practices, as tactical litigation,
406

 

highlighting the article 25 “if the parties, regardless of their domicile, have agreed that a 

court or the courts of a member state are to have jurisdiction to settle any disputes which 

have arisen or which may arise in connection with a particular legal relationship, that court 

or those courts shall have jurisdiction, unless the agreement is null and void as to its 

substantive validity under the law of that member state. Such jurisdiction shall be exclusive 

unless the parties have agreed otherwise”.   

In the article 73 (2) is mentioned that the New York Convention 1958 has the priority 

before this Regulation. Some lawyers have concerns on the application of this regulation with 

the New York Convention in practice, and possibility recognition and enforcement of 

conflicting judgments. At the same time they appraise the approach to lis pendens revised by 

this regulation, but it seems incomprehensible in application in the disputes with the third 

countries.
407

   

On the other side, the EU Commission intends to include the mechanism of the dispute 

settlement in form of compromise, by establishing quasi-permanent appeal mechanisms on a 
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multilateral basis, which it presented in the Concept Paper in the framework of the TTIP 

agreement in 2015.
408

   

 

 

4.2.2. The EU Energy Union  

In the summer of 2014, the EU and the states of the Energy Community
409

 signed a 

memorandum on gas market integration and diversification of gas supply sources.
410

 In 2015, 

the European Commission published a strategy for the Energy Union, the objective of which 

is integration of European energy market, where the members of the EU must coordinate their 

energy policies with their neighbours, and consumers of one state is able to freely buy the 

energy or fuel in the other one.
411

    

In accordance with the agreement, EU member states work on optimizing the use of 

existing gas infrastructure, particularly the reverse supply, and actively create the missing 

links in the infrastructure. As priority projects were selected – Trans Adriatic Pipeline (TAP), 

LNG terminal in Croatia strengthening energy systems in Bulgaria and Romania, 

interconnectors between Greece and Bulgaria, Serbia and Bulgaria. 

In the international environment the EU is acting as two distinct entities: 

1. As a single economic block with its internal (regional) law making powers and 

external law making powers; within the international/supranational organizations; and 
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2. As an intergovernmental organization expressing the geopolitical security 

preferences of individual Member States.
412

 

Internal Single Market of the European Union – is a unique interstate space, where the 

internal cross-border barriers are abolished, the discriminatory restrictions on the movement 

of goods, services, capital, labour, businesses and individuals are prohibited, and spatial 

differences of economic performance are reduced. 

However, speaking about “Energy Europe” (Europe in terms of energy flows), it has a 

much broader scope than the “European Union” (within its current political boundaries) or 

even “geographical Europe” (from the Atlantic to Urals). This is because today the EU (as a 

community of end-user markets and of mostly energy-importing states) is interconnected by 

the immobile, fixed infrastructure with non-EU energy producers and transit states. Moreover, 

investment decisions of the latter regarding the energy projects destined for the EU markets, 

are based on the sovereign decisions of these non-EU states.
413

 

EU law, governing the various issues related to energy, including the liberalization of 

the gas and electricity markets, has stepped far beyond the borders of member states, and it is 

applied by the members of the Agreement on the European Economic Area, Energy 

Community, as well as the members of the Energy Charter Treaty. 

European Community does not have a solid legal basis that would support other 

measures of the energy policy
414

. Thus, the regulation of the gas market liberalization in the 

EU is realized by the norms of the different aspects of the EU Law of the internal market.  

In 2016, the European Commission amended its decision No 994/2012 EU on 

establishing an information exchange mechanism with regard to intergovernmental 
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agreements between member states and third countries in the field of energy, where the 

member-states should inform the European Commission about the intergovernmental 

agreement, moreover to require Commission on its ex-ante assess and permission. The 

principles of EU energy law are based on the Energy Charter Treaty. Primary law within the 

EU on the field of energy regulates the Treaty on the Functioning of the EU (TFEU), part III, 

title XXI, article 194, the Energy Policy. It includes three major dimensions of the EU 

common energy policy, outlined in the White Book on energy policy in 1996: 1. Security of 

supply; 2. Competitiveness, and 3.environmental protection.
415

 

And that decision on Intergovernmental Agreements is enhanced, and in line with the 

articles 194(1)(b) of the Treaty on the Functioning of the European Union (TFEU) – security 

of energy supply in the Union, and article 3(3) TFEU – together with the article 194 (1) 

following the goal to establish a functioning internal energy market, in the spirit of solidarity 

between the member states.
416

  

The article 194 of the TFEU is a compromise between national sovereignty of the 

member state which regulates the energy, exploitation of natural resources and energy 

taxation and the overall competence of the EU in other areas.  

The common European Union energy policy, which grew into the Energy Union in 

2016, has been evolving with the European Union itself. Starting from the 1950s, the roots of 

the EU energy regulation lie in the integration process. Initially, in the first European Treaties, 

establishing European Coal and Steel Community (ECSC) in 1952 (where the primary energy 

resource was coal), and the Treaty establishing the European Atomic Energy Community 

Treaty (EURATOM) in 1957, were addressed to the issues of the energy. All subsequent 
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treaties with the exceptions of the European Community Treaty and the Maastricht Treaty, 

1992, did not provide any other provisions with regard to the energy sector, especially helping 

to secure the energy supply to the EU.
417

 

Later, in primary law of the European Union, by the Lisbon Treaty
418

 was included a 

new section on the regulation of energy. However, besides special rules, the regulation of 

energy sector is ensured also by application of provisions of the Treaty on the Functioning of 

the EU, which regards the building of the internal market, and competition.  

The strong dependency in the gas sector, led the European Commission to achieving 

the internal gas market harmonisation through a shifting of the regulatory authority to the 

European Union (i.e. the Commission) level and by developing the common voice in the 

external energy policy.
419

 Documents governing the energy issues contented the provisions 

not only about the rules of the internal single market, but also energy policy, its three main 

dimensions, including security of supply, competitiveness, environmental protection. The 

newly established Energy Union in 2015 extends these dimensions, and offers five mutually 

supportive ones: energy security, the internal energy market, energy efficiency, 

decarbonisation of the economy, research, innovation and competitiveness.
420

 

The idea of the common energy policy is to harmonize the strategic sector of each 

state, among EU member states, and to create a single energy market, with competitive 

environment, with transparent, secure and reliable supplies. The lawmakers see the liberalized 

market not only inside of the particular EU member state, but also, what is more important, on 
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the cross-borders, emphasizing the equal access to the energy market to natural gas for all 

states with various infrastructures and different levels of development. 

The main challenges in creating a single gas market are due to the following: the lack 

of predictability, the lack of effectiveness of the integration measures, the problems related to 

ensuring security of supply, and to conclude that, for the purposes of achieving a harmonious 

integration and security of supply are required legal guarantees return on investment in all 

parts of production - sales cycle. The importance of this issue is stressed by the EU's 

dependence on foreign gas producers, for whom the terms of making investments in facility is 

the “security of demand”. 

In order to reach the stated goals, the European Union has started to liberalise different 

fields of the energy markets since 1990s by secondary legal acts. Due to the fact, the gas 

sector is a sector of economy, in which the law of free competition and trade is limited by 

consideration of public safety; the legal acts were aimed to increase the competitiveness of the 

market. In the gas sector, the liberalization attempts started by Gas Directive 98/30/EC, which 

curtained the conditions of cooperation between the member states in the fields of 

distribution, transmission and storage of the natural gas, including the liquefied natural gas
421

. 

This Directive required from undertakings to separate the accounts for different activities. The 

regulation and control of the situation left on the competence of each member-state. However, 

the member-states shall take the measures to negotiate access to the system and use this 

system to the undertaking on the basis of voluntary commercial agreement.  

The second liberalization energy package was adopted in 2003, by Directive 

2003/55/EC
422

, which required the transmission and distribution system operators to legally 

separate entities in order to ensure efficient and non-discriminatory network access. The 

second liberalization package established national regulatory authorities. 
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The particular attention should be paid to the relevantly new EU legislation acts, 

which are aimed to the liberalization of the gas and electricity markets, namely Third Energy 

Package (2009). It inter alia contains third country regime, which applies to the states that are 

not EU member states. Furthermore, the Third Energy Package requires unbundling and 

shortening of long-term contracts. Thus, sets for the undertakings (both the EU-members and 

non-EU) a number of restrictions on participation in the market processes in the EU.
423

 The 

Third liberalization Energy Package is aimed to enhance the building of a single internal 

market of the EU, in order to decrease the level of monopolization in the gas market and make 

the market diversified. It was aimed inter alia against the companies - monopolists, wholesale 

buyers of Russian gas, abusing their dominant position in the internal EU markets. 

By the Third Energy Package should be the long-term liberalization measures 

completed, the Member-States should adopt the mandatory third-party access to gas transport 

infrastructure, the segmentation of vertically integrated companies and other instruments. 

In 2005 was launched, and in 2007 was published final report, Sector Inquiry, 

covering the gas industry to perceive problems with competition in the gas markets. It showed 

that there are serious distortions of competition in this sector, in particular: 

1. At the wholesale level – the high level of concentration. 

2. Lack of liquidity and limited access to infrastructure, which causes entry barriers 

to new competitors. 

3. Lack of competition in cross-border sales. 

4. Lack of transparent information. 
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5. Lack of effective and transparent price formation.
424

 

Therefore were carried out several inspections in a number of energy companies in 

2006, regarding to article 102 Treaty on Functioning of the EU (Abuse of dominant position) 

violations, and European Commission opened a number of cases in the gas sector against 

E.ON and GDF (long-term capacity bookings), ENI (hoarding/underinvestment), RWE 

(hoarding/margin squeeze).
425

 

Notably, the investigations were related not only to the known: vertical integration 

conflicts; foreclosure issues in relation to infrastructure capacity; foreclosure issues in relation 

to long-term contracts; cross-border issues; and alleged market manipulation, but also have 

been raised the issues of new types of abuses such as “strategic underinvestment”, “capacity 

hoarding” and “withholding of generation capacity”.
426

 

The liberalization of the natural gas market, its grid infrastructure in the European 

Union and the supply of energy is essentially built upon mutual trust among Member 

States
427

. Infrastructures are still largely depending on the willingness of each EU member 

state to build them, as each keeps a veto right on such building.  

EU member states bring their national legislation and the conditions of national gas 

supply system in line with the Third Energy Package.  

Most of the governments of the countries, which have set the task of the gas market 

liberalization, proclaim their main targets - to reduce prices for consumers and to increase 

efficiency of the gas industry as a result of competition regulation. At the same time provided, 
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due to the reforms, should not be affected the security of supply, which has been ensured by 

traditional monopolistic forms of sector organization. 

Naturally, the reforms of gas markets in different countries are in different rates, 

depending on their goals, historical relations, as well as different geographical and social 

conditions. Currently, in some countries have already been some positive developments 

related to effecting change. 

In particular, in some countries at the legislative level is accepted a limit for market 

share per supplier (not more than a third – in Italy, for example). Accordingly, the share of the 

“old” national monopoly on the national gas markets should decrease, and in fact, all 

previously contracted volumes of gas imports were oriented precisely on this national 

monopoly, and hence there is a problem accessing other emerging national wholesale gas 

sellers to the imported gas resources (e.g., from Russia).
428

 

EU enlargement has not been accompanied by a sufficient improvement of the 

governance in several countries, either in their implementation of EU rules or through the 

necessary independent regulatory bodies.
429

 The current absence of free flow in the markets of 

Central and Eastern member states could be the result of the failure of sufficient development 

of the internal EU infrastructure As well as the lack of incentives to invest in regulates 

infrastructure development within unbundled EU gas markets
430

. As a consequence, the 

benefits of the internal market have not always been reaped and a certain fracture between 

Eastern and Western Europe remains in the field of energy
431

. 
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By the Third Energy Package
432

, should the long-term liberalization measures be 

completed, the member states should adopt the mandatory third-party access to gas transport 

infrastructure, the segmentation of vertically integrated companies and other instruments till 

year 2014. However, the process has not finished yet. Despite the liberalization policy of the 

European Union, the Third Energy Package still lacks the unified market. Although the Single 

energy market is still on the way of building, the national states are left to decide on their best 

economic interests.
433

 

In addition, the significant impact in the implementation of the EU energy legislation 

has the European Court of Justice’ jurisprudence, through which are interpreting the relevant 

rules of the EU legislation and hence are eliminating the existing gaps in the legislation. 

The main terms were brought with the energy package – unbundling and untying. 

Unbundling is the separation of gas producers, gas distributors, and gas transmission 

networks, in order to aim the high competitiveness in the area. It was primarily aimed to limit 

or eliminate the influence of non-EU companies on the national markets of member states, 

and also applies on non-EU companies (as Gazprom). The European Commission initially 

offered the full unbundling, stressing the possible increase of investment in new infrastructure 

and trade by the independence of the Transmission System Operators (TSOs) by separation of 

the owner of production, transmission and distribution infrastructure
434

. However, due to 

appeared concerns of some member states about the possible threats to the energy security, 

EC has to propose three versions of the unbundling
435

. First is the mentioned full unbundling 

– separation of the production and transmission. The second model is the regime of the 
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Independent System Operator (ISO), where the companies should pass part of their powers to 

the benefit of the ISO, which will decide on investment and trade activities.  The third model- 

regime of Independent Transmission Operator (ITO), which is de facto subsidiary of the 

vertically integrated company, that applies part of its powers through the supervisory board, 

composed of company’s representatives, third parties and transmission networks.
436

 

Besides the legislative basis, the European Union has initiated different projects aimed 

to monitor and regulate the market liberalization. On this basis was established the 

community of European Energy Regulators – The Agency for Cooperation of Energy 

Regulators (ACER), created by the Third Energy Package
437

. ACER’s gas department’s main 

aim is to support the creation of a competitive, efficient, monitored and transparent, and 

sustainable internal market particularly for gas in Europe. ACER is a platform for cooperation 

and information exchange between the national regulatory authorities. The European 

Commission is in response on the measures to complete the internal energy market and 

alongside with the ACER was created the European Network of Transmission System 

Operators of Gas (ENTSOG). The ENTSOG is obliged to ensure the application of market 

rules in accordance with EU technical and market requirements. The Agency should prepare 

annual reports on the stage of removing internal barriers for integration of the internal gas 

markets, assessing the retail prices and network access. 

In addition, there were initiated regional initiatives of the regulators to foster the 

integration of EU gas market, as Visegrad Initiative, Pentalateral Forum, Nordpool, or in 

year 2014 - Central West Europe and the PRISMA platform for transnational allocation of 

capacity in gas.  However, regional initiatives have been disappointing and other regional 

cooperation frameworks have not been performing to their full extent, with large asymmetries 
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from one region to the other.
438

 Moreover, there is a threat that this initiative could be 

suspended by party-state at any time for any reason, since it is built on a voluntary basis. 

The liberalization of the natural gas market, its grid infrastructure in the European 

Union and the supply of energy is essentially built upon mutual trust among member states. 

Traditional perceptions of national security and control make a way to cooperation and 

integration among member states and industries concerned. Under the recently adopted 

legislation, it is readily possible that grid infrastructure will be controlled by the companies 

located in another member state, and gas will be equally traded by a company of non-national 

operators. 

Although the legislative regulations of the European Union are directed to cover such 

energy sectors as electricity and natural gas, they have substantial differences. Gas is a natural 

resource, an imported product outside of the European Union, and it cannot be produced in 

artificial conditions and also needs adequate storage facilities. Even though, the demand for 

gas is inelastic from short to medium-term, it requires not only high capital, administrative 

and time-consuming transportation, especially cross-border, but also an infrastructure 

construction. The natural gas can be imported through the pipelines, which requires 

investments. Moreover, gas could be liquefied and imported in gallons, and as it is relatively a 

new dimension. It also requires investments on infrastructure, and technology for its storage 

and un-liquifying. The other state of gas is compressed natural gas, which is used as a fuel to 

transport, and also needs financial means on its usage.  

Besides the above mentioned, the import of gas brings many risks, depending on the 

security of supply and reliability of suppliers (as gas-exporter/gas producer, as well as transit 

state), as it may be used as a tool due to unpredictable political situations. Therefore, the 

Directive 2004/67/EC was drafted, covering the specific aspects of the gas supply security, in 

                                                           
438

 ANDOURA, S., VINOIS, J.-A., DELORS., J., From The European Energy Community To The Energy Union, A 
Policy Proposal For The Short And The Long Term, 2015, Notre Europe 



167 

annex of which is provided a list of various instruments to strengthen the security of gas 

supply.  

The main priorities of the European Union as a whole may vary, even contradict the 

priorities of each member state. Depending on the geographical position of member state, its 

economy, level of development of the gas infrastructures, diversified structure of individual 

national energy companies, the European Union regulations can have a different impact, and 

the promotion of common European rules and standards could not be easily acceptable across 

the EU. Energy was always a strategic field of the national state policy. State pays a heed on 

the new actors operating on the gas sector. Thus, the third party access to the gas market was 

reluctant and painful for many states. The fact that integration in the gas market brings not 

only positive, but also negative effects to the economy of each member state is clear.  

However, the European Commission has its specific tools to ensure the timely 

building of the internal market, by enforcing the adoption of EU legislation. So, after the 

second liberalization package came into force, infringement procedures were initiated against 

17 member states by the Commission
439

, including the Czech Republic, and also were 

investigated several companies in gas sector for breaching the law, to issue the 

implementation of EU law.
440

 The European Commission claimed insufficient unbundling, 

lack of competence of regulatory organs, discrimination of the third parties from accessing the 

network. However, in a year the European Commission stopped the investigation against the 

Czech Republic, due to the improved situation on gas market.
441
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The EU, by adopting normative and legal acts on energy issues within the framework 

of internal competence, expands its exclusive external “energy competence”. To highlight 

notes of the stronger positions of the EU in its external energy relations and “gradual 

disappearance” of EU member states competence, by the enlarging and detailing of internal 

energy acquis.
442

 

The shared competence in the energy issues does not mean that the EU and EU 

member states should jointly pursue external energy relations and conclude international 

energy treaties with third countries. Article 3 (2) of the Treaty on Functioning of the European 

Union provides the EU exclusive external competence in the following matters: if the 

conclusion is provided in the EU regulatory act, if the conclusion is necessary for the 

fulfilling its internal competence, and if the conclusion can affect the rules of the EU or 

change its scope. The purpose of the EU exclusive competence is to maintain the 

effectiveness of EU law and proper functioning of the systems established by its norms.
443

 

According to Article 4(2) of the Treaty on Functioning of the European Union energy 

is part of the shared competences, which means that the member states exercise their 

competences in a scope in which the EU does not exercise or stopped exercising its own 

competences.
444

 Here, according to Article 5(3, 4) of the Treaty on the European Union, the 

principles of proportionality and subsidiarity are applied, which means that ‘the Union shall 

act only if and in so far as the objectives of the proposed actions cannot be sufficiently 

achieved by the Member States […]’, and its actions “shall not exceed what is necessary to 

achieve the objectives of the Treaties.”
445
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Given the fact that the EU Commission’s external initiatives in the energy sector may 

still be blocked by EU member states, in accordance with the article 218 TFEU, the energy 

policy in the EU is still under control of the individual member states. The governments of 

EU member states have refused to give up their national sovereignty in this strategic sector. 

However, the EU implemented a number of measures and has a mandate in the field of 

environment law, and also publishes and standardizes technical standards in this area.
446

 Such 

mandate was given for the negotiations with Azerbaijan and Turkmenistan on the Trans-

Caspian gas pipeline.
447

  

The Commission plays a significant role in energy relations within the EU, regulating 

relations and influencing member state actors’ interpretation and response to events, 

contributing towards the internalization of socially constructed norms, which act as “guiding 

devices…for the recognition and appreciation of extraordinary crises and indicators, as well 

as for the search for policy alternatives”
448

 and contributing to a degree of consensus amongst 

member states that whilst significant sovereignty of energy mix and source remains their 

sovereign right, according to article 194(2). It is the EU which is in an appropriate level takes 

certain measures contributing to increasing energy security in terms of security of gas 

supplies.
449

  

The above mentioned illustrates that the regulation of energy relations, although 

attributed to the shared competence of the EU and EU member states, by virtue of the 

subsidiarity principle, and the public interest, leaves a space for the national measures in this 

area, thus braking the realization of the supranational regulations in this strategic sector.  
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4.3. Legal analysis of the relevant state the EU investment cooperation 

In 2011, in order to provide robust protection for the states and the investments, 

several EU member states initiated the consultations on the provision of the Resolution of the 

European Parliament as a strong platform for the cooperation between the EU as a whole and 

third countries, so it will be no weaker than the Economic Policy Program of their BITs. The 

European Commission should regularly consult with the European Parliament,
450

 and receive 

an approval of the European Parliament, EU Council, and EU member states to the 

Commissions approach in negotiations with third countries.
451

 

Although, the proposed agreements are aimed to decrease the legal uncertainty by 

providing the detailed definitions of the main terms, exhaustive list of specifications and 

conditions, also arrangements regarding the regime of investments, including the practice of 

the investment arbitration tribunals, the drafted mandates caused many discussions, due to 

their ambiguity in such sensitive areas. The discussed issues are the free transfer on the 

territory of the EU and particular EU member states
452

, dispute settlements, as how they will 

be resolved, as the EU is not a party of the Convention establishing ICSID, and also 

connected with it the issue of enforcement of the decisions, as the EU is not a signatory of the 

New York Convention 1958 as well. Also, it is unclear what the type of treatment of the 

investments will be chosen – on the basis of the WTO, or on the basis of some particular 

agreement, as in the agreement between the EU and Canada CETA - Comprehensive 

Economic and Trade Agreement
453

, is applying the national regime and the most-favoured 

nation treatment depending on the investment phase, before or after the investments are 
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made.
454

 Even though the proposed agreements with several states respond the current needs, 

covering the existing judicial and arbitration investment practice, there is no sole model 

agreement - each document is made in accordance with the specifics of the certain relation 

between the EU and its third country partner. 

In the beginning of the negotiations with Canada, India, or Singapore, there was 

considered that such agreements would be based or led by the model EU IPPA, however, later 

it was clear that in the texts with the US or Canada, it follows the NAFTA practice or style. 

Consequently, were provided the detailed conditions and procedures on the dispute 

settlement, which should begin with the consultations, in specific period of time. From the 

side of the EU the dispute settlement provisions were enriched by the identifying the 

respondent, whether it will be EU member state or the EU institution. This, regarding to 

Fecák, may lead to the controversies, taking into consideration decision 912/2014, and 

absence of specification on the certain party-respondent and its financial responsibility. 

The other issue is the competence – what exactly covers the EU exclusive and shared 

competences? Several issues directly and indirectly related to the investment and especially in 

the energy sector are in the exclusive competence of each EU member state, as the protection 

of consumer. Regarding this issue, it is worth to mention the highlights of Wessel on the 

problematic of disparity in the competence of the EU and EU member states, which may 

occur in the situation of disagreement of particular EU member state and EU institution 

regarding the settlement of the dispute in the area, where is not clear the competence.
455

 He 

further stresses the concern of EU member states regarding the EU action, and the related 
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issue of the responsibility of the member states. Thus, they are mostly reluctant to allow the 

EU to act on their behalf.
456 

  

 How such disparities would be crossed and solved seems a complex topic. Leal-Arcas 

refers to the Vienna Convention on the Law Treaties 1969 (articles 26-38), stressing the 

principle expressio unius est exclusion alterios, as an interpretive principle, where the 

“express mention of a matter or circumstance in a treaty in an exhaustive manner has the 

effect of excluding such matters not included”, or in other words, it would be improper, if 

there was not involved the possibility to “aggrandize EU competences”. Thus, the competence 

in particular sectors or policy, which was not expressly stated in the agreement, remains the 

“sovereign preserve of the EU member states”.
457

 

The other logical compromise however to advise with each EU member state, and give 

the possibility to sign and ratify each EU-third state investment agreement, brings the time 

excesses and further difficulties in a case, the particular state will disagree with some 

provision. However, several mandates provisions refer to the “mixed competence”, thus in 

order to make a statement on what basis would be done the agreements with the third 

countries, the Commission requested the EU Court of Justice to provide the opinion.
458

 

Nevertheless, the European Commission in its concept paper has developed several 

important points, which systemize the relations between the proposed arbitration dispute 

settlement body and the national courts. Regarding the Commission, the great obstacle for the 

international dispute is that, not all provisions of international agreements are incorporated to 

the national legislations of some member states. Moreover, the interpretation of the national 

courts may be inconsistent with the EU policy, taken into consideration its obligational 
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character, may be dangerous for the EU. Besides, the national courts are applying the national 

legislation, instead of the international rules on protection of investment consistency of the 

state behaviour
.459

  

The investment arbitrations are not taking into consideration the specifics of internal 

EU law in their decisions. The conflict between the EU law, on the one side, and the BITs 

between EU member states and third states, on the other side, has not been left without 

attention of the experts. N. Lavranos proposes either to acquire the prejudicial opinion of the 

CJEU by the investment arbitrations, or to create a special organ, which will deal with 

particularly investment issues in the Framework of the EU judicial system.
460

  

However, regarding the investment dispute settlement were made new approaches by 

the EU, through the establishment of the Investment Court System (ICS) in each trade and 

investment agreements between the EU and the third states, with the tribunal of first instance, 

and body of appeal.
461

 This institutionalized dispute settlement body is aimed to cover the 

particular relation, preventing the ambiguity in the interpreting approaches and fragmentation 

of law. Experts mark the challenges as the multiple coexisting dispute settlement bodies, and 

possible procedural and systemic challenges, as passing the national courts of the EU member 

state, and claiming directly on the EU level, which may affect the decision, by weakening the 

host-state’s position.
462

 Not at last that such BITs, even between the EU as a whole and the 
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third country, could be invalid with the international law, and one of the parties, as a 

sovereign subject of the international law, can withdraw from the agreement.
463

  

Taking into consideration that the US has BITs with several EU member states, but 

excluding Portugal, Spain, Sweden,
464

 and what is more important, it has long-term 

commercial relations as with EU member states, so with the EU as a whole, the legal 

coverage of the investment relations seems lucrative for both parties. It is important for the 

parties due to the relatively new investment policy of the EU, so most of BITs between EU 

MS and the US should be reviewed, and it may cause an unattractive investing process for 

both sides, thus, it is important to increase the investment flow, the cooperation to a higher 

level, by providing opportunity also for the labour forces.  

Following the EU relations with the other third countries, as relations with Russia 

through the Third Energy Package and the Russian legal entity Gazprom, or China in its 

willing of purchasing the EU actives and operating in the EU, caused the concerns from the 

US side, such as the restriction directed to one third country may affect another third country.  

The US-EU investment dialogue launched almost ten years ago, in 2007, and should 

be finished by the conclusion of the agreement in 2010, which however due several reasons 

has not happened. In 2013, the Commission received a mandate to negotiate with the US on 

the EU-US the Transatlantic Trade and Investment Partnership (TTIP).
465

 

However, this agreement has not been signed yet and negotiations still continue, due 

to several reasons. Many EU observers concern the lack of transparency on the initial 

negotiation of the agreement. The text of the agreement is of seven chapters, where the 

chapter I and II contains definitions and general provisions regarding the investments, 
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arranging in accordance with the WTO, the treatment “no less favourable” and national 

regime regarding specific terms listed in the annexes of TTIP (article 5), but not limiting to 

“benefit (the investors and investments of a party) from more favourable treatment, where 

such treatment is accorded by the legislation of the other party” (article 6), and accordance of 

the fair and equitable treatment and full protection and security to investments and investors 

(article 12). Other provisions are in accordance with the OECD rules, including prohibition of 

discriminatory expropriation, and prompt, adequate and effective compensation. 

After publishing several provisions of the draft agreement, most concerned were 

companies operating in the agrarian sector, due to the protection of geographical indications 

of products, decrease of the level of the standard, on the system of control and name of origin. 

The other issue is the liberalization of the mutual access to the services market.
466

  

The energy sector also causes contradictions, while the USA remains potential gas 

exporter to the territory of the EU. The EU is expecting to diversify the gas supplies by LNG 

from the US, and get the non-discriminatory access to US infrastructure to the gas and oil 

transportation, in exchange of same opportunities to US companies in the EU. However were 

offered the regulatory authorities on regard to specific sectors. These authorities shall be 

independent, and should cooperate with the parties in order to provide the full information, 

revise and monitor the current state of the specific sector. 
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 Besides that it brought concerns and issues in many sectors. As to the public procurement, where from the 
US side was not agreed to allow EU companies to access to the railway and urban transit market, aviation 
security field, as well as purchases by the Federal Aviation Administration, which are not included into the 
annex of the WTO agreement on public procurement, but might be agreed on the basis of the TTIP.  On the 
other side, in the EU the access is limited to a number of services, including areas of communications, 
education, transport and finance. Due to several issues on the surveillance of citizens and companies from the 
US side, the EU had concerns on the guarantees of personal data protection. The initiative of creating the 
common financial space was not aimed to provide the extension of general regulatory financial rules to the 
free trade zone, giving the discriminatory privileges in relation to the EU financial markets. The other threat is 
the currency dumping by the US dollar, the rate of which may adapt to the interest of the US exporters. 



176 

The United States of America remains one of the major gas exporters to the European 

Union, thus cooperation of these two parties important for the Russian federation, as for the 

energy supplier, from the one side, and as the investment partner from the other.  

Although the protagonists of TTIP emphasize the multilateral economic growth, the 

opponents warn on the increase of the corporation activity, which will break the state 

regulation of markets.
467

 Concerns on it caused the treaty articles on establishment the dispute 

settlement body, which is inspired the WTO DSB organ, with possibility to appeal.
468

 This 

body is expected to be comprised of the permanent arbitrators and will consider the 

complaints and appeals, on the decisions of the mixed arbitrations, making judgments on the 

merits of the dispute. This organ is expected to create its own arbitration and judicial practice, 

and will be able to eliminate obvious mistakes caused by the diverse interpretation of 

international law norms by mixed arbitrations in the consideration of various disputes. At the 

same time, the practice of this body will be used by other international dispute settlement 

institutions.  

It is planned, that is would be comprised of 15 judges with high technical and legal 

qualifications, where five are the EU nationals, five – US nationals, and the remained fived – 

nationals of third countries. In the concept paper
469

 the lawmakers refer to the International 

Court of Justice and WTO dispute settlement body, emphasizing the qualifications of judges, 

and Appeal Tribunal accordingly. The TTIP provides several forms of the alternative dispute 
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settlements, including consultations (article 4 subsection 2), mediation (article 3), having in 

preference amicable resolution. Moreover, within requirements of the claim submission 

(article 5-6) it regards to the UNCITRAL and ICSID rules and procedures.  

Trade and investment treaties between the EU and Canada and the EU and Viet Nam, 

in comparison, provide clear dispute settlement body, with the procedures, periods and 

references to international acts. They propose a permanent investment court, comprised by the 

residents of both parties and same number of independent nationals, appointed by the special 

Committee, which will serve the particular period of time 5 or 4 years for Canada and Viet 

Nam, accordingly. As for the body of appeal it should consist of the nationals of the 

contracting parties and independent persons, demonstrated experts in the public international 

law with the appropriate qualification, regarding the grounds of appeal it refers to the ICSID 

Convention, namely article 52, as errors of law, or corrupt tribunal.  The appellate body 

should provide the final decision.
470

 These treaties further specify that the tribunal should not 

render its decision in accordance with any national law, and it should interpret the law in 

accordance with the Vienna Convention on the Law of Treaties (CETA article 8.31 para 2).
471
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Following this mechanism, the European Union’s new trend is Multilateral Investment 

Court,
472

 specialized body, with the permanent arbitration panel and Appellate Tribunal.  

Many academics
473

 discussed the consequences of such organs, including 

Koskiennemi, which expressed the worries, that it might threaten the sovereignty of the states, 

by narrowing and decreasing the independence of legal experts, giving them an opportunity to 

widely interpret the legal acts of the signatory states.
474

 Professor Kleinheisterkamp points out 

that such tribunals may increase the level of investor’s protection, up to abusing such 

opportunity.
475

 Politics
476

 see the risk of increasing rights of the foreign investors to the 

detriment of the local or domestic investors, as well as the citizens, and the state position, 

reminding the discussed case of Vattenfall v Germany.  

 The proponents
477

 of such arbitration institutions remind the extension and 

unpredictability of the state court system due to the bureaucracy burden, cumbersome and 

solely process-oriented, and name the arbitration as relatively short, independent and critical 

institution, as a valuable alternative. It should be mentioned that there is no comprehensive 
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research paper on this issue, and the opinions of the most debating specialists are only in the 

media level, with some degree of politicization.  

Having regard to the Free Trade Agreements, it is interesting to compare the dispute 

settlement mechanism in the FTA between Viet Nam and Eurasian Economic Union. In 2015 

was concluded the FTA between Viet Nam and Eurasian Economic Union, member states of 

which are the Russian Federation, Belarus, Kazakhstan, Kyrgyzstan, and Armenia.
478

 Chapter 

14 of the mentioned FTA, provides the terms of the dispute settlement mechanism. Following 

the logic of the major investment documents, the agreement provides the possibility for the 

parties (Viet Nam, the Eurasian Economic Union as a whole and member states of the EEU) 

to agree to good offices, conciliation or mediation (art 14.5), as well as solutions by the 

consultations (art. 14.6).  The FTA refers to the dispute settlement procedures under the WTO 

agreement (art. 14.3.) and provides the rules and terms on it. The other international 

instrument on which refers the agreement is the Permanent Court of Arbitration, namely the 

Secretary General on appointing the arbitral panel in accordance with the terms and periods of 

time of the FTA (14.8. para 3). In regard to appointment the arbitral panel, it follows BITs, 

providing the number of arbitrators – three members. This agreement contents detailed 

conditions, and procedural rules in respect of the establishment of the Arbitral panel 

(art.14.7.), its function consistence (art. 14.9.), proceedings (art. 14.10.) ,and reports activity 

(14.13.), qualification of arbitrators (art. 14.8. para 4), however, it, similarly, as BITs between 

the RF and EU member states, does not provide any possibility to appeal.  
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4.4. Perspectives of the EU-RF commercial investment partnership and 

cooperation 

To overcome the existing and prevent potential disagreements in the energy, in 

particular gas sector, would be a compulsory to set an international agreement for the EU - RF 

cooperation that would allow to eliminate the conflict of legislation, and to provide legal 

certainty and predictability for the commercial partners.  

As it is clear, the formation of EU common investment policy has the direct relation to 

the Russian Federation as its commercial partner. First of all, as it has been mentioned, the RF 

has BITs almost with all EU member states, excluding Malta, Latvia and Estonia. Secondly, 

the developing and liberalizing EU’s internal legislation, with its obligation to change the 

existing BITs affects the RF, as the third state. The approach of the EU, that the energy 

cooperation with Russia should be carried out “in accordance with EU rules” seems unequal, 

considering the fact of the deep, large, multiple and multilevel cooperation between the EU 

and the RF. Thirdly, connected to it there are interdependent and symmetrical partners, where 

in the field of cooperation should not be any law priority, except to international law.  

There are attempts from both sides to bring the relations to the new level, however due 

to a possible different approach or perception of international agreements, the EU-RF trade 

and investment agreement stuck in the middle. In 2011-2012, Russia submitted a Framework 

Agreement on the regulation of the trans-boundary energy infrastructure, but there was not a 

comprehensive respond from the EU, that is perhaps due to the fact that the EU is not willing 

to create something what is already created, as the ECT mechanisms. 

The EU and the RF are mutually interested in the stable partner relations, in the 

establishment of the adequate legal basis. Although, for the EU the RF is a strategic partner, 
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however, with this state the EU is not yet negotiating on the free trade, despite the fact that all 

trade agreements are available on the EU web pages, the RF is not even in the perspective.
479

  

There are also different views on the future cooperation, while the RF is seeking the 

basis in the new Partnership and Cooperation agreement, the EU still refers to the Energy 

Charter treaty. For the author of this thesis the point to agree upon is to apply the developed 

basis, and also the practice of EU-Canada negotiations, in order to make and develop the new 

or semi-new document, with the possibility to establish an adequate dispute settlement 

mechanism. There are few possibilities the EU and the RF can cooperate in the nearest future: 

on the ground of the ECT or the Agreement on Partnership and Cooperation, renewed and 

amended.  

In 2009, while withdrawing from the Energy Charter Treaty, the RF proposed to 

develop a Convention on international energy security, in supplement of the ECT. The parties 

of the ECT instead developed the International Energy Charter, which however does not 

cancel or replace the ECT, and these documents apply in parallel. It was expected that RF will 

sign this Charter, however, it did not happen. Moreover, it abstains from the participation in 

the process of negotiation the provisions. During the RF’s participation in the ECT, the EU 

and the RF were attempting to develop their relations under the treaty however due to the 

disparities in the transit issues in 2007,
480

 and later the mentioned Yukos case, the parties did 

not reach the agreement.  

The experts
481

, although being protagonists of the ECT basis, are sceptic on the RF 

application of the ECT in the nearest future, as the basis for the future stable cooperation with 
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the EU, even though the application under the ECT will remain for the RF until the year 2029. 

In addition, expert Belyi notes that the ECT provisions the RF uses on the “daily basis”, in its 

conceptual approach, including them in its Road Map
482

.  

Adherents
483

 of the PCA stress that, its potential is far from being exhausted. This 

agreement determines the common goals, supplemented by sectorial and special agreements, 

political declarations, unilateral and bilateral acts and documents, and by providing the 

institutional framework for the bilateral cooperation, serves the platform for the dialogue in a 

number of areas. Since London’s summit EU-RF in 2005, the parties were opened to the 

update of the legal framework for cooperation on the basis of this agreement, as both partners 

went through important political, economic and social changes from 1994, signing of the 

PCA. The Russian academic Entin stresses that in the PCA is interested not only the Russian 

side, but also the EU. The agreement gives the EU more reliable tools for implementing 

external and internal policies towards the RF, by providing mechanisms of better coordination 

and comprehension of the distribution of competence, as well as reliable control over the 

consistent implementation,
484

 which confirms German expert Monaghan.
485

 Although some 

theorists express the concerns on the RF reliability as a partner, referring to the cuts of the gas 
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supplies on Ukraine, which affected several EU member states, as well as the RF’s policy in 

its neighbourhood.
486

 

Considering the official page of the European Commission on the relations between 

the EU and the RF, it does not provide any reference to the degree of intensity of such 

relations,
487

 on which may be concluded, that these relations are not on the most productive 

level. 

However, as was discussed above, the Agreement on Partnership and Cooperation is 

part of the internal law as the RF, so the EU moreover regulates the cross-border relations of 

the representatives of the both parties. This agreement was supplemented by the Four 

Common Spaces, and Road Maps, and numerous Energy Dialogues.   

Commenting the text of the PCA can be noted that, besides the basis for bilateral 

relations, it lacks the response to the current situation, as it does not provide a clear division 

on the issues of the competence. There is no reference, on which issues should be discussed 

with the EU as a whole, and on which with the EU member states.   

It is worth to have a look at the Agreement on Partnership and Cooperation in the 

lights of the current relations between the EU and the RF, in particular the sanctions 

measures
488

 from the EU side on Russian company Rosneft.
489

  

Rosneft in its statement before the Grand Chamber of the EU court considering the 

pre-judicial request of the High Court of England and Wales referred to the EU-RF PCA, 

stating that sanctions are incompatible with this agreement. In march 2017 the Grand 

Chamber in its pre-judicial order ruled in the case C-72/15, that, besides the others, the article 
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99 of the agreement does not prevent a party from taking any measures, which considers 

necessary for the protection of its essential security interests, and further pointed out the letter 

(d) of the article “in the event of serious internal disturbances affecting the maintenance of 

law and order, in time of war or serious international tension constituting threat of war or in 

order to carry out obligations it has accepted for the purpose of maintaining peace and 

international security”.
490

  

In addition, the court cleared the provision on the EU Common Foreign and Security 

policy, stressing the right of the EU complete cessation of the economic relations with the 

third countries and its residents, and such measures were adopted within the framework of the 

EU Council’s competence. This case can be called precedent, as there are more Russian 

companies under the EU sanctions, including Gazpromneft.    

As we can observe, the legal mechanisms of the national law affect and influence the 

international law, and vice versa. The relevant EU law, with the common investment policy is 

providing new conditions for the new agreement between the European Union and the third 

states, in particular the RF. Although EU law is developing and enriching by the half-century 

practical issues, which is on one side cultivate and challenges the international treaties, on the 

other side however, it may be seen as protectionism, by unilaterally providing to the partners 

the EU standards. However, standards take their roots in the international documents or the 

documents, including decisions declarations, and decision-making processes of the 

international organizations.
491

    

 In order not to come down to the transnational and inter-state cooperation, the 

attention should be paid to the international nature of such relations. Thus, balanced strategic 

partnership is a landmark in the relations between the EU and the RF. Absence of the binding 
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basis and quasi-existence of the handicapped agreement, is the problem of the unserious and 

concern-full approach of both sides. In order to avoid it in the future should be left the room 

for its systematic amendment, which will accompany the regular meetings.  

But first of all should be chosen the certain format of the cooperation. Taken into 

consideration the experience of the EU with TTIP, and the opinions of the experts, the 

bilateral cooperation between the EU and the RF should not be limited by them two, as 

international partners, should be paid more attention to act incompliance with the 

international law. For the EU should be borne in mind, that besides its impact on the wide 

number of states, including its 27-members, and states of the Neighbourhood policy, and 

Energy community, the cooperation with the third states, should not be considered as solely 

“cooperation with the third states”, rather cooperation with the equal partners in the 

international area. The relations between the EU and the RF are not subject to the agreement 

of the European Neighbourhood Policy.  

There is a hidden threat that the perception of the international law through the prism 

of the EU law may substitute the concept in the relations between the EU and the non-EU 

member states, where the EU law may be applied as priority for the third countries as well.  

 As has been mentioned, the EU concluded partnership and cooperation agreements 

with number of the post-USSR states, including Belarus, Armenia and Kazakhstan, parties of 

the Customary Union with the RF. In comparison to the RF, the EU already amended the old 

PCA with Kazakhstan, and in May 2016 already started the provisional application of the 

Agreement on Enhanced Partnership and Cooperation, signed in 2015.
492

 This agreement is in 

line with the WTO provisions, since the Kazakhstan is WTO member from 2015, and it 

responds the current needs, including provisions on the free trade zone and the joint-

cooperation in the innovation area. The new EU-Armenia PCA is also based in compliance 
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with the WTO norms, though the agreement was not signed yet, however Armenia already 

enjoys the regime of Generalized System of Preferences, which grants preferential tariffs to 

Armenian exports on the territory of the EU.
493

   

As has it was discussed, the PCA between the EU and the RF was developed as a 

model or a framework agreement, and there are still on-going discussions on the new 

Agreement on Partnership and Cooperation, however without a final consent of the parties. It 

also expresses the idea on the negotiations between the “blocks” – the EU and the Eurasian 

Economic Union,
494

 or Customs Union between the RF, Belarus, Republic of Kazakhstan, 

Kyrgyzstan and Armenia.
495

 The assumed documents with a binding nature are also just in 

plans. 

Obviously, the discussions on the establishment the mutually beneficial agreement 

might last long time, and in the end might not be concluded any document. Although there 

will be a dynamic cooperation, the legal basis will not be able to cover it. The consequences 

are known prolonged communication, loss of financial means, uncertainty of the dispute 

settlement, unpredictability and the unreliability of both partners.  

It is an ambitious idea to establish a dispute settlement body between the EU and a 

third state in the perspective seems, due to numerous potential EU partners, as an utopia. 

However, on one side we could observe the inclusion of the investment court system into the 
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agreement CETA between the EU and Canada.
496

 On the other side, establishment on the 

permanent EU basis the DSB, it will not be considered as an international organ, rather a new 

EU institution. Gaillard distinguishes the monolocal, Westphalian and transnational systems 

of justice,
497

 prioritizing and justifying the transnational system is the most rational one. He 

states, that especially on the basis of the transnational vision are based the international 

arbitrations, including the New York Convention 1958 and UNCITRAL rules, as this 

transnational system puts as priority the agreement of the nations on how should the 

arbitration be, rather than state/institutions individualistic interests, and which is “entirely 

divorced from the national legal systems of states”.  

However, already existing tribunals have not always been seen sufficient and 

effective, due to various approaches to the interpretation of the particular document, up to 

possibility of the lis pendens, so the consequences for the parties may be radical. In addition, 

the establishment of diversified dispute settlement bodies with narrow specialization may 

deepen the fragmentation of the international law, and strengthen the atmosphere of legal 

uncertainty. For the nearest future, in order to review the decisions of such courts will be 

needed already established bodies by the whole (most) international community.
498

  

Should be also borne in mind, that dispute settlement body is not necessarily means 

arbitration, instead it includes more amicable instruments: negotiation, mediation, expert 

determination, dispute review board,
499

 litigation. Thus, such dispute settlement body may 

bring more useful critical overviews on the relevant cases, without weight in vain fully 

charged tribunals. Therefore, occur the necessity to pay more attention to the pre-judicial 
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dispute settlement, in order to resolve potential dispute amicably, out of the court and 

arbitration tribunal. 

Academics note that instead of creating something new, it is better to develop 

something existing. That will be the organ, which should be evolved, as the existing WTO 

dispute settlement body. As have been mentioned in the previous chapters, the WTO 

arbitration mechanism is of great importance, which helps to avoid the trade conflicts or even 

wars between the WTO member states. The DSB acts in accordance with the Dispute 

Settlement Understanding Rules and Procedures,
500

 and usual rules of the interpretation of 

international public law. After exhausting all means on a bilateral basis in order to settle the 

dispute, the WTO member state may apply to the General Council, or Dispute Settlement 

Body, which consists of all WTO members. The WTO DSB is empowered to establish 

arbitration panels, Appellate Body, and monitor the implementation of decisions and 

recommendations. 

Within the mechanism of the dispute settlement, there are two stages, first of which is 

consultation lasting during the 60-day period.
501

 If there is no settlement by the mediation by 

the WTO Director-General, follows the second stage – where is the arbitration panel being 

appointed, which consists of the 3-5 experts.  The panel perform in accordance with the terms, 

time period given by the rules and procedures, thus not letting the proceedings last more than 

a year in the first instance. Strictly provided wide range of steps of the proceedings by the 

WTO: hearings, rebuttals, an expert review or an advisory report, the first draft of the report, 

an interim report with findings and conclusions, the review of the previous reports, and the 

final report – gives the affected parties the opportunity to actively participate in the dispute 

settlement and resolve the case in the efficient ways. The final stage of the dispute settlement 

under the WTO is the implementation of the recommendations of the Dispute Resolution 
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Body, and performance of it is possible in the form of paying compensation by the violator, or 

taking of the counter-measures by the affected state. However, as has been mentioned earlier 

in this thesis
502

 the WTO does not have the enforcement mechanism.   

On the basis of the GATT/WTO are functioning the agreements which are not just 

related, but also cover, though not fully, the sector of energy trade. Although WTO 

instruments are relevant for the energy sector, as the mentioned above General Agreements on 

Tariffs and Trades (GATT), on Trade and Services (GATS), Trade Related Investment 

Measures (TRIMs), also Subsidies and Countervailing Measures, and Agreement on 

Government Procurement, nevertheless they are not applying directly, and their approach on 

the energy is rather distant than exhausting. That could be understood due to the fact that, 

there was no need to discuss this issue closely, as many states energy producers and exporters 

were not the part of WTO process. However, the situation has changed and among the WTO 

participants are states, as Russia, Kazakhstan, or Saudi Arabia. Some researchers point out 

that the energy is not out of the trade issue, it is otherwise, tradable good, but with known 

specifics.
503

 Moreover, the WTO prefers to coordinate and cooperate with the institutions, 

which are aimed to legally frame the energy related issues, in particular the Energy Charter 

Treaty.  

Due to the fact that, the RF is not a part of the ECT, and the energy projects are 

capital-intensive investment, WTO should deal and it already deals with the energy 

investments. Selivanova notes that TRIMs agreement “does not deal with investment policy 

per se”, rather fulfil the administrative function on putting the quantitative restrictions, 

requirements for the currency, and refers to the national obligation to develop the restrictions 
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accordingly.
504

 Danelyan points that TRIMs does not disclose the concept of investment 

measures of the commercial nature, and due to that reason in the process of this agreement 

realization many developing states (including Russia) had the problem of the determination of 

the investment measures in accordance with the TRIMs, or the “performance 

requirements”.
505

 These requirements are aimed to decrease the level of protectionist 

measures taken by the state energy exporter, as mentioned requirements by the Russian 

Product Sharing Agreement (Federal Law No 225), where the produced energy production 

should be shared between the state and the investor.  

However, it should be stressed that, for the state it is not seemed as a protectionist 

measure, but in the opposite, the possibility to develop the economy, especially in such a 

strategic field. On the contrary, for the investor it is a limitation of competition, connected 

with the use of its investment activity.  

Nevertheless, WTO is the only functioning basis for the EU - RF cooperation, taking 

also into account, that the EU as a whole is a part of WTO. However, WTO does not provide 

sufficient substantive basis neither for the energy, in particular gas relations between the EU 

and the RF, nor the investment cooperation as a whole.  

Thus, the most logical solution for the EU-RF gas relations is to update the existing 

Agreement on Partnership and Cooperation, using the provisions of the Energy Charter Treaty 

and developed treaty with Canada, in line with the unexceptionable practice of WTO 

measures. With the regard to the analysed cases, there is a need of establishment dispute 

settlement mechanism between the EU and the RF on an adequate legal basis. However, 

taking into consideration agglomerated market of dispute settlement bodies, and continuous 

fragmentation of international law, the better path would be to find a solution among the 
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existing tribunals, by developing the substantive, institutional and administrative basis for the 

certainty and predictability of decisions, with the accent on the protection of investment, 

rather investors.  

 Observing the technological progress and thus innovating the cooperation between the 

EU and the RF, and the importance of the natural resource – gas, it is obvious that the 

relations will remain for a long time, but the issue is on which basis. The ineffectiveness of 

the established legal framework governing the sectors of energy and investment witnesses on 

the unwillingness of the partners to compromise, and that the political temporary issues are 

prevailing upon the permanent legal agreements.  

Thus, as a good example could be the dispute settlement mechanism under the 

framework bilateral agreement between the UK and Norway.
506

 In order to use the existing 

practice of the dispute settlement mechanisms in the gas sector it is good to have a look at the 

practice of the European states – major gas importers in the European region, and their 

dispute settlement mechanisms in development and operation of trans-boundary field under 

mentioned agreement. It is being called as one of the most developed international agreement 

in this area,
507

 and the legal basis of exploitation and operation of the transboundary resources 

is carefully balanced. For the purposes of this theses it is useful to have a look at the article 5 

of this agreement – regarding the dispute settlement, which is in comparison with the bilateral 

investment treaties between EU member states and the Russian Federation, or the EU-RF 

Agreement on Partnership and Cooperation, is carefully developed. The UK - Norway 

agreement provides a few mechanisms of the dispute settlement, establishes procedure and 

conditions of the dispute realization, by introducing a special organ – Conciliation Board, 
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comprised of 5 members, each 2 members should be provided by both states, and the fifth one 

should be the chairman of this board, who is not resident of the both states. The agreement 

further refers to the international organ – President of the International Court of Justice, to 

designate the required number of members (article 5 (1)(iii)), in a case both parties fail to do 

so. The Board makes decisions by the simple majority.  

The other organ provided as a dispute settlement mechanism and its procedures in the 

article 3.4 and annex D – the Expert, also with refer to the third organ, in a case the party will 

lack in appointing one – the Institut Français du Pétrole et des Energies. The expert should 

be professional in this particular area, and make decisions in a case of a dispute, and the 

governments of both states should assure that these decisions are binding, and required by the 

decision from parties to perform.   

Dispute settlement in the framework of the agreement relations especially regarding 

the gas sector, is very important in international cooperation. The necessity of the dispute 

settlement mechanisms, their development and thoroughness parties established ensures the 

effectiveness of the cooperation in the international area.  

Returning back to the Agreement on Partnership and Cooperation between the EU and 

the Russian Federation it is good to mention that this document already contains such 

advisory body for the potential dispute settlement. The final provisions of the agreement, 

namely title XI, expressly state the establishment of the Cooperation Council body, where are 

represented parties through the members of the Government of the RF, Council of the EU, 

and EU Commission. The presidency in such Council shall be held alternately by a 

representative from both parties.
508

 The competence of the Council is rather advisory, it shall 

monitor the implementation of the agreement,
509

 and in accordance with the article 101 para 
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2, it may settle the dispute by means of recommendation. Detailed mechanism of the dispute 

settlement in the agreement is absenting.  

Although, the advisory mechanism is already included into the agreement, however, it 

does not fully cover the procedural rules, terms, and specifics of the cooperation between the 

parties in the potential situation of the dispute. Also, it does not state what kind of dispute it 

should help to resolve.  

As has been mentioned previously,
510

 the Agreement on Partnership and Cooperation 

refers as to the GATT/WTO as an international institution,
511

 as well as on the Energy Charter 

Treaty.
512

 It also encourages the arbitration, includes references to the UNCITRAL rules, and 

the New York Convention 1958.
513

   

Since the RF withdrew from the Energy Charter Treaty, the reference of the PCA 

regarding the energy sector is no longer efficient and effective. Even though the ECT applies 

for the agreements concluded by the RF until 2009, however it does not cover the agreements 

concluded after this time. Thus, the gas sector in a frame of the cooperation between the RF 

and the EU still remains uncovered either by the Partnership and Cooperation Agreement, as 

well as by Energy Charter Treaty. That makes the necessity of the effective cooperation in 

establishing a substantive legal basis between the actors emerging.  

 

 

Summary 

This chapter was dedicated to the national or internal legislation in the energy and 

investment sectors in the European Union and the Russian Federation. The main laws 

regulating these areas were illustrated, the opportunities and difficulties for the RF-EU 
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relations were discussed through the liberalizing EU investment and gas market, or the 

development of the Energy Union.  

 Further discussed was the cooperation between the EU as a whole with third states, 

risks seen by the academics, in the division of competence between EU member states and the 

EU. The perspectives for the cooperation between the EU and the RF were discussed 

regarding investment and energy, in particular the gas sector, and what legal basis should be 

developed was analysed, what functioning examples should be followed, and what goals 

should be met by the EU and the RF.  

In particular was analysed the perspectives of the cooperation between the EU and the 

RF under the Agreement on Partnership and Cooperation.  
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V. Conclusion 

In conclusion, the main summaries and suggestions of the author on the research topic 

were provided.  

There is a high cooperation between the EU and the RF in energy investment sectors, 

as these partners are closely linked not just economically, but also technically, through the 

infrastructure, for a long period of time since the 1940s. It was demonstrated, that with no 

exaggeration, in the mid-term and long-term perspective, up to the year 2030, the EU is 

unable to refuse the gas from the RF.  

 Regarding the EU and the RF, we can talk neither about asymmetry, nor on disparity, 

rather on the fair in parita relations of the energy and investment partners. The EU companies 

are operating on the RF gas market starting from the production and exploration, up to the 

distribution level as well, so the RF companies are in the territory of the EU. While the 

cooperation is prevailing in the territory of the particular partner, the legislation of this host 

state will prevail. However it is in accordance with international law. Chapter II of this thesis 

provided specific data and statistics in order to illustrate the EU-RF gas relations, mentioned 

the construction of the projects South Stream, Nord Stream and OPAL, as well as analysed 

related cases. It was illustrated the situation of the unfair pricing of the Russian monopolist 

gas supplier Gazprom on the territory of the Central Eastern European Union states, and the 

steps taken by the EU for liberalizing the EU gas market.  

There are several international agreements and instruments, which apply both on the 

EU and the RF; however, only few can be regarded on the cooperation of the partners. One of 

these documents is the Agreement on Partnership and Cooperation, signed in 1994, which is 

however obsolete and does not respond to the current needs and realities. The other one – 

Energy Charter Treaty can hardly be considered as a basis for the cooperation, due to the RF 

withdrawal from the Treaty in 2009. In the thesis are discussed and analysed the reasons on 
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why the RF does not see the ECT as a main platform for operating in the international area, in 

particular in cooperation with the EU. The analysis of the Yukos case in the frame of the ECT 

from the RF’s point of view, as well as the case Electable, illustrated the ECT from the EU 

perspective. The cases illustrated that both the EU and the RF are reluctant to follow the ECT 

provisions, if they are inconsistent with the internal legislations and the political discourse.   

Regarding specifically the energy sector, the only basis is the legally unbinding 

dialogues, and declarations, which support the relevant agreements from the political side.  

The basis for the investment sector is the bilateral investment treaties (BITs) between 

each EU member state and the RF, the treaty between the RF and the EU as a whole is 

absenting. The conclusion of the BITs between the RF and each EU member state was 

conditioned by the specific interstate relations and history cooperation, as well as the 

economic attractiveness of each country. Thus, even though content of BITs is more or less 

the same, some important provisions in every agreement vary. As it has been discussed in 

detail in the chapter 3.3 of this thesis, the bilateral investment treaties between EU member 

states and the Russian Federation contain different kinds of investments treatment standards, 

refer to various arbitration bodies, and include distinct definition of the territories, where the 

investment may be made.   

Significant definitions of investment and investor are not exhaustingly listed in these 

agreements, rather specifications could be found in the decisions and judgments. Regarding 

this were illustrated cases, where the RF was in the role of a respondent, as a host state 

receiving the investments.  

The definition of the investor presents the case Sedelmayer v. Russia. Tribunal of the 

Stockholm Chamber of Commerce rendered natural person as an investor, instead of the 

company, on behalf of which he was making investing activities in the host-state. The 

Tribunal decided that Sedelmayer is entitled to claim under the BIT between Germany and the 
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USSR, as the claimant is the German citizen, and he is “de facto investor”, unlike the classic 

Barcelona Traction case as the Tribunal decided on the basis of the nationality of the 

shareholder, but not on the corporate nationality. It is worth to mention the discenting opinion 

of the arbitrator Zykin, which stressed that investor was performing as an owner of the US 

company, but not as a natural person. Thus, this case shows a gap in BIT, leaving the 

possibility to abuse by the investors their position. As in the discussed case Tokio Tokeles v. 

Ukraine, the Ukrainian citizens registered company in Lithuania in order to be a foreign 

investors in the Ukraine and get better protection. The same with some clauses can be 

observed in Yukos v. Russia, where the Russian citizens registered companies in the offshore 

zones and performed in the RF as foreign investors.  

It is also important to connect an investor with its investment activity.  Judge Weiler in 

his separate opinion on the case Bershader v. Russia, noted the importance of interpreting the 

term investor in connection with the term investment. Regarding the definition of the term 

investment, used in the RF - Belgium and Luxembourg BIT, illustrates the case Bershader v. 

Russia. In this case the SCC tribunal determined any kind of investment as the Russian word 

used in BITs, “kapitalovlozheniye”. The Russian side contented to equalize the term 

“kapitalovlozheniye” or literally “capital investment” to the “contribution to the charter capital 

of a joint venture”. The tribunal rejected this objection, comparing the Russian version with 

the French authentic version, where was used the term “investissement”, which is identical to 

the English “investment”. Moreover, the second argument was that in the meaning of the 

treaty the Russian term was identical to the English “investment”. Comparing this 

interpretation and argumentation of the Stockholm tribunal it is hard to disagree, as the term 

“kapitalovlozheniye” is used in every bilateral agreement between the Russian Federation and 

each member state of the European Union. In addition, there is also a list of activities, which 

should be considered as an investment.   
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On the basis of the Yukos case such sensitive issues as expropriation and compensation 

in accordance with the international investment law were analysed. In accordance with the 

discussed legal documents, in particular, the Energy Charter Treaty, and bilateral investment 

treaties, the state can lawfully expropriate the foreign investor’s property or investments in 

strictly defined conditions (non-discriminatory and in public purposes), with the obligatory 

paid prompt, adequate and effective compensation. In this regard was discussed the 

justification of the expropriation as public purposes. Various tribunals were considering 

whether the Energy Charter Treaty applies on this case, also whether the expropriation was 

lawful, and based on what calculation should be paid certain amount of compensation.  

In the introduction, the question was posed, regarding the cases Yukos, Sedelmayer, 

Bershader, Noga, if they are real EU investors, or persons avoiding the legislation and using 

the possibility to be a foreign investor in order to get benefits as tax regime, better protection 

of investments and position in the market? As it is clear from the thesis, Sedelmayer was a 

German citizen, Bershaders were Belgium citizens, although the case of Yukos was different, 

where the company’s shareholders are various EU and EU based companies. The tribunals in 

these cases carefully considered the claims and arguments of these claimants, and respondent 

– the RF, and regarding the joint case Yukos, indeed accepted the RF’s statements on a tax 

avoidance, however put on priority the international law principle “pacta sunt servanda”, and 

prohibition of expropriation without providing a prompt, adequate and effective 

compensation.  

Not the least, the important thing of any decision is its implementation, thus was 

examined the matter of jurisdiction, arbitration and enforcement of decisions, in the light of 

the New York Convention on Enforcement and Recognition of Arbitral Awards 1958, and 

related to it cases of Noga or Sedelmayer v Russia.  
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It was shown, that each case the Russian Federation participates as a respondent, the 

proceedings do not end with the arbitration award, otherwise, the RF is requesting for revision 

the judicial bodies. Thus, the statement in BITs on the finality of the arbitration award does 

not seem reliable, consistent and even correct. Moreover, it affects the recognition and 

enforcement of the award, as some courts may decide on implementation of the New York 

Convention 1958 on the decision in the first instance, as it has been discussed in the chapter 

3.3.4.  

Since the previously mentioned international multilateral and bilateral agreements 

were mostly concluded in 1990s, it is clear that the states continued their [states] 

development, both economically and institutionally. Since that time there were several 

changes, as in the territory of the EU establishment of the common commercial policy, where 

the investment policy became the exclusive competence of the EU as a whole, granted by the 

Lisbon Treaty in 2009.  

The relevantly new EU common investment policy is aimed to replace existing 

investment agreements between EU member states and third countries on the new 

agreements, where the EU will communicate on behalf of its 27 member states. In chapter 4.2 

were analysed internal EU common commercial policy, recent legislative acts, and relevant 

and related to it cases. It was paid attention on how is the common legislation developing, and 

whether it is in line or contradicts to the international law and previous agreements made by 

EU member states with non-EU countries.  

Were discussed the cases Commission v. Slovak Republic, and Commission v. 

Bulgaria, in regard of the fulfilment of the EU member states the EU law, and their 

obligations under BITs and the ECT towards third states. It was analysed that the Commission 

is attempting to seek a failure to fulfill obligation of EU member state in the moment, EU law 

is being amended, even “during the course of the pre-litigation procedure. Regarding the case 
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Commission v Slovak Republic was highlighted the issue of the pacta sunt servanda under 

BIT and changing legislation of the EU, where the Slovak Republic is a member state. The 

Court of the EU concluded that the contract as an investment is a subject of protection from 

any kind of expropriation, as direct, so indirect, and the termination of the contract on the 

basis of the internal EU legislation may be evaluated as a form of indirect expropriation. 

Was overviewed the formation of the Energy Union, examined the phenomenon of the 

Energy Europe, and reviewed the connected legislation on the liberalization of EU internal 

energy market. Meanwhile the RF in 2012 accessed to the WTO, and the RF in line with this 

institution’s requirement, liberalized or still liberalizing its internal energy market. The 

current legislation was overviewed, legal requirements on the investing activity in the energy 

sector in the RF was illustrated also by the situation on the project Sakhalin 2.  

There are already running negotiations between the EU and the Canada, USA, states 

of ASEAN or South Mediterranean states, developing the definitions and condition terms on 

the investment activity. It is considered to establish the dispute settlement body on the basis of 

such free trade agreements. The EU further negotiated and signed updated Partnership and 

Cooperation Agreements with the post-Soviet states, members of the Custom Union, 

Kazakhstan and Armenia. However, there is no yet even in plans the negotiation on the new 

document between the RF and the EU as a whole, although both parties need it.  

Based on the results obtained from the analysis of the EU-RF relations in the energy 

and investment sectors, in the international legal framework, this dissertation attempted to 

discuss whether the current legal basis between the EU and the RF in the investment and 

energy sector is comprehensive and sufficient. It was illustrated via the theoretical and 

empirical studies of the legal regulation on protection of foreign investments, gas legislation, 

current documents on cooperation, that there is a space for improvement and development. 

The object of research raises the legal relations in connection with the assistance and the 
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implementation of foreign investment in the gas sector. In the research paper was studied and 

analysed the current practice of the investment relations in the framework of the gas relations 

between the EU and the Russian Federation.  

In the introduction the author mentioned the importance of the creation the substantive 

legal basis for the EU –RF cooperation in the gas sector, as well as the establishment of the 

dispute settlement body. However, after the analysis made in this thesis, was concluded that it 

is better to develop existing basis and increase the functionality of the advisory mechanisms 

under the PCA, and establishment the body of Appeal, in order to make the gas relations more 

effective and efficient. Establishment of the totally new dispute mechanism body between the 

RF and the EU may seem as a utopia and may lead to the biased decision, decreasing the level 

of the internationality, and leading to the trans-boundary relations. 

The proposals and conclusions are the following:  

- Currently the mechanisms of the commercial cooperation between the EU and the RF in 

the field of investment and gas sector are covered by the Agreement on Partnership and 

Cooperation, bilateral investment treaties, and the national legislation of the RF, law of 

the EU, and provisions of the Energy Charter Treaty. Should be borne in mind, the Energy 

Charter Treaty in regard to Russia, covers the limited number of agreements, which were 

concluded on the time, the ECT was applied provisionally. 

- Given the current trends in the development of the EU law and the EU policy, it is 

supposed that in the nearest future the bilateral investment treaties between the EU 

member states and the third countries will be replaced by the treaties on the EU level. The 

difficulties will arise with their realization and implementation of the provisions in the 

arbitration tribunals. It is expected that some existing clauses in the extra-EU BITs will be 

obligatorily revised. The arbitration procedure is also one of the discussing points. 
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- Existence of the EU common commercial policy and Energy Union, on the one side and 

development of the Eurasian Economic Union on the other side provides possibility for 

the assumption of the new level of regulation of the RF – EU relations on the institutional 

level.  

- Due to the differences in each bilateral investment treaty between an EU member state 

and the RF, it is important to pay attention to the analysis of the binding mechanism of the 

future cooperation, in order to avoid the soon obsolescence and prevent the prolongation 

of the discussion on ratification, and to measure potential complexity of the 

implementation of the decision of investment arbitration. At last, but not the least, should 

be paid more attention in developing the arbitration tribunal, and considering about 

establishment the Appellate Body, for the purposes of the economy and efficiency of the 

proceedings, and avoiding the rivalry of the arbitration and judicial bodies.  

The perspectives of the cooperation were seen by the author in the amended and 

updated the Agreement Partnership and Cooperation, with inclusion of the provisions of the 

Energy Charter Treaty and developed the EU-Canada CETA, in line with the unexceptionable 

practice of WTO measures. With the regard to the analysed cases, there is a need of 

establishment dispute settlement mechanism between the EU and the RF on an adequate legal 

basis. However, taking into consideration agglomerated market of dispute settlement bodies, 

and continuous fragmentation of international law, the better path would be to find a solution 

among the existing tribunals, by developing the substantive, institutional and administrative 

basis for the certainty and predictability of decisions, with the accent on the protection of 

investments, rather investors.  Thus it is important to pay attention to the development of a 

functional Advisory body between the EU and the RF, as well as establishment of the 

Appellate Body within the PCA, due to the numerous revisions of the arbitration awards in 

the judicial bodies. Both parties should better develop their international cooperation, 
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bringing their relations to the level of the multilateral cooperation than abridging it to the 

bilateral level.   

 

Summary 

Despite the development of the use of the renewable energy, the demand for the gas is 

still high and growing, due to the fact that it is efficient, with wide range of usage, clean, and 

environmental friendly non-renewable resource. However, the reserves of the natural gas are 

limited, and the EU satisfies its demand by the import of this resource from other states, the 

major supplier being the Russian Federation. 

The relations between the EU and the RF in the gas investment sectors are long-term, 

starting from the 1940s. Although the cooperation of these partners is stable, however it faces 

many inconsistencies due to political or economic reasons. Thus, in order to avoid 

uncertainties in the relations of such strategic public sector, which directly affects the welfare 

of the citizens, there is a need of an adequate legal basis.  

In the thesis is discussed the absence of a substantive legal basis, mentioning that 

though there are international instruments, as multilateral and bilateral treaties, still they are 

not sufficient for the effective cooperation, thus have a potential threat for the future 

relationships. The long term cooperation between Russia and the EU has only one bilateral 

agreement – the Agreement on Partnership and Cooperation signed in 1994, which is however 

obsolete, and does not meet the contemporary needs. The adequate legal basis for Russia–EU 

cooperation in the gas sector is still missing. The protection of investments in the gas sector is 

being realized by bilateral agreements between Russia and EU member states, soft law and 

general international agreements, without any specifications for those two partners. The only 

international instrument covering the energy relations of these two partners – Energy Charter 
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Treaty cannot be considered as a reliable mechanism, as Russia withdrew from it more than 8 

years ago. The reasons of the withdrawal and the Yukos case as an illustrative example are 

discussed in this paper.  Moreover, these agreements contain different provisions with various 

definitions of the same term. Even bilateral treaties between the RF and each EU member 

state although are of similar scope and intention for the investment protection, still they do not 

provide sole determination of the terms. In addition, the EU and EU law are developing, and 

the EU presents its investment wills of all 27 members exclusively, thus, it is in the process of 

replacing BITs between each EU member state and third states to the agreement with the EU 

as a whole. It is worth to mention the differences in economic, political and technological 

development of each state, which makes this transition more difficult. However, there are 

already signed free trade agreements with Canada and Viet Nam, in a contrary in the planning 

list for establishing these FTAs with the third states, the RF is not even in perspective.  

As to the point of the arbitration and judicial interpretation of the terms and conditions 

of the agreements, there is no one dispute settlement body. It is seen from the discussed cases 

in this paper that the RF is not satisfied with the finality of the arbitration decision, and 

requests to revise them in the judicial bodies, thus, arises the need of a dispute settlement 

mechanism as offers the WTO, with the body of Appeal. Since the costs for the proceedings 

are very high, and in the case when one of the parties is the state, the costs of the dispute 

settlement bear the tax-payers. Therefore, it is important to make the procedure of the settling 

of the dispute effective, and more economical. The EU is developing the permanent 

multilateral investment court based on each FTA with the third state, as it is made with 

Canada. However, in opinion of the author of this thesis, it may bring higher fragmentation of 

law, and less consistency in the dispute settlement. Thus, for the EU-RF cooperation the 

author proposes to update the existing Agreement on Partnership and Cooperation and 
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develop the instrument of the advisory board, and consider on establishing the body of appeal 

in a frame of the appointing the arbitration panels.  
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Shrnutí/resumé 
 

Navzdory rozvoji využívání obnovitelné energie, je poptávka po plynu vysoká a stále 

roste kvůli tomu, že je to efektivní, čistý neobnovitelný zdroj energie, který má široké využití 

a je šetrný k životnímu prostředí. Však, zásoby zemního plynu jsou omezené, a EU 

uspokojuje svou poptávku dovozem z jiných států, přičemž hlavním dodavatelem je Ruská 

federace.  

 Vztahy mezi EU a RF v investičním a plynovém sektoru jsou dlouhodobé, počínajíc 

od čtyřicátých let 20. století. I když je spolupráce těchto partnerů stabilní, však aktéry čelí 

mnoha nesrovnalostem z politických a ekonomických důvodů. Proto, aby se předešlo nejistotě 

ve vztazích kryjících takový strategický veřejný sektor, který přímo ovlivňuje blaho bytí 

občanů, existuje potřeba adekvátního právního základu.  

V této práci se diskutuje o absenci hmotného právního základu s tím, že i když existují 

mezinárodní právní nástroje, jako mnohostranné a dvoustranné smlouvy nejsou však 

dostačující pro efektivní spolupráci, a tak mají potenciální hrozbu pro budoucí vztahy. 

Dlouhodobá spolupráce mezi Ruskem a EU má jen jednu dvoustrannou dohodu – Dohodu o 

Partnerství a Spolupráci podepsanou v r. 1994, která nicméně je zastaralá, a neodpovídá 

současným potřebám.  Adekvátní právní základ pro spolupráci mezi Ruskem a EU 

v plynovém sektoru stále chybí. Ochrana investic v plynovém sektoru je realizována 

prostřednictvím dvoustranných dohod mezi Ruskem a každým členským státem EU, soft law 

a obecnými mezinárodními dohodami bez jakýchkoliv specifikací pro tyto partnery. Jediným 

mezinárodním nástrojem pokrývající energetické vztahy těchto dvou partnerů -  je  Smlouva o 

Energetické Chartě, kterou však nelze považovat za spolehlivý mechanismus, navíc Rusko od 

ní odstoupilo před 8 lety. Důvody zmíněného a případ Yukosu jako ilustrace jsou diskutovány 

v této dizertaci. Navíc, tyto dohody obsahují různá ustanovení s rozlišujícími se definicemi. 

Dokonce i bilaterální smlouvy mezi RF a každým členským státem EU, i když jsou 
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podobného rozsahu a zaměřují se na ochranu investic, stále neposkytují jednotnou 

determinaci pojmů a podmínek. Kromě toho jak Evropská Unie, tak i právo EU se rozvijí. EU 

prezentuje investiční vůle všech svých 27 členských státu, a proto se nachází v procesu 

nahrazení bilaterálních dohod členských států s třetími státy, dohodou s EU jako celkem. Je 

nutné zmínit rozdíly v ekonomickém, politickém a technologickém vývoji jednotlivých 

členských států, což ztěžuje tento přechod. Existují však již podepsané dohody o volném 

obchodu mezi EU a Kanadou, nebo Vietnamem, na rozdíl dohoda mezi EU a Ruskem není 

ani v perspektivě.  

Dále, s ohledem na rozhodčí a soudní podmínky zmíněné v mezinárodních 

dokumentech, se musí zmínit, že neexistuje jediný orgán řešení sporů. Z diskutovaných 

případů v této disertaci je zřejmé, že RF není spokojena s konečností rozhodnutí rozhodčího 

orgánu, a žádá o jejich revizi soudní cestou, proto vzniká nutnost mechanismu přezkumu 

rozhodnutí jaký nabízí WTO. Vzhledem k tomu, že náklady řízení jsou vysoké, a jelikož 

jednou ze stran řízení je stát, pak náklady na řešení sporů nesou daňové poplatníky. Proto je 

důležité, učinit proces řešení sporů efektivním a ekonomičtějším. Tak, EU rozvíjí myšlenku 

stálého multilaterálního investičního soudu, dle každé dohodě o volném obchodu s třetími 

státy, jak je to s Kanadou. Však, podle názoru autorky této práce, toto může přinést vyšší 

fragmentaci práva a nižší úroveň důslednosti při řešení sporů. Pro spolupráci mezi EU a RF 

proto autorka navrhuje aktualizovat stávající Dohodu o Partnerství a Spolupráci a rozvíjet 

mechanismus poradního orgánu, a také zvážit vytvoření odvolacího orgánu v rámci 

jmenovaných rozhodčích senátů.     


