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Glossary of Terms

The glossary of terms below contains definitions and explanations of capitalized terms and

abbreviations used in this master’s thesis. All capitalized terms and abbreviations used in this

thesis shall have the meaning provided herein.

Term Definition

Ashurst report Study on the conditions of claims for
damages in case of infringement of EC
competition rules, Comparative and
Economics Reports by Ashurst for the
European Commission, DG Competition
2004

Art Article

Commission The European Commission

2013 Communication

2014 Directive

ECJ
EU
2005 Green Paper

Member State
NCA

Office

Regulation 1/2003

European Commission, ‘Communication
from the Commission to the European
Parliament, the Council, the European
Economic and Social Committee and the
Committee of the Regions — Towards a
European  Horizontal Framework for
Collective Redress’ COM (2013)

Directive 2014/104/EU of the European
Parliament and of the Council of 26
November 2014 on certain rules governing
actions for damages under national law for
infringements of the competition law
provisions of the Member States and of the
European Union, OJ L 349/1, 5.12.2014

European Court of Justice
European Union

Green Paper on Damages actions for breach
of the EC antitrust rules COM (2005) 672
final, Brussels 19.12.2005 SEC (2005) 1732
(Green paper 2005)

A member state of the European Union
National Competition Authority
Office for Protection of Competition Law

Council Regulation (EC) No 1/2003 of 16
December 2002 on the implementation of



Regulation 17/62

TFEU

UK
US
2008 White Paper

the rules on competition laid down in
Articles 81 and 82 of the Treaty. OJ L 1,
4.1.2003

EEC Council. Regulation No 17: First
Regulation implementing Articles 85 and 86
of the Treaty. OJ 13, 21.2.1962

Treaty on the Functioning of the European
Union

United Kingdom
United States

White Paper on Damages actions for breach
of the EC antitrust rules, COM (2008) 165
final, Brussels 2.4.2008 SEC (2008) 404-
406 (White paper 2008)



1 Introduction, Research Question and Methodology

Private enforcement of competition law has been undergoing major changes in
the recent past, especially in relation to the Directive on Antitrust Damages Actions
adopted by the European Parliament and Council in 2014. One of the standing issues
that has strongly been discussed within the EU is the question of the establishment of
an effective collective redress mechanism, which would allow the pursuance of
compensation for a breach of competition law rules by a multitude of individuals in one
collective action. Collective redress has been defined by the Commission as
a mechanism which enables many legal claims arising out of the same infringement to

be integrated into a single legal action.'

Recently, there have been attempts in the EU to search for a coherent approach towards
collective actions. The EU successively published a series of documents aimed
at promoting discussion and development of a collective redress mechanism at EU
level. These documents include the 2005 Green Paper and the 2008 White Paper
on Damages Actions, the 2011 Public Consultation “fowards a coherent European
approach to collective redress”, the 2013 Communication "towards a European
horizontal framework for collective redress, and the 2013 Recommendation
on Collective Redress Mechanisms, which altogether influenced the EU to adopt a long
awaited collective redress mechanism applicable in all Member States. However,
the 2014 Damages Directive avoided the topic of collective actions and left collective

redress regulated by the unbinding 2013 Recommendation.

The use of collective actions differs extensively in countries around the world. There are
more than 100 countries that have established some kind of competition law regimez,
but only some of them allow enforcing damages caused by breaches of competition law

through the means of collective actions. Probably the most advanced system

" EUROPEAN COMMISSION, Communication from the Commission to the European Parliament, the
Council, the European Economic and Social Committee and the Committee of the Regions — Towards a
European Horizontal Framework for Collective Redress. COM (2013), p. 4

> MA, T.-CH. The Effect of Competition Law Enforcement on Economic Growth. Oxford University
Press. Journal of Competition Law & Economics, 7(2). 2011, p. 302



of collective redress has been developed in the US. On the other hand, there are only

a few countries within the EU whose legal systems allow the use of collective actions.

That said, this thesis is concerned mainly with the enduring phenomenon of collective
and representative actions as a form of collective redress from the competition law point
of view. The main research question laid down by the author is whether appropriate
legal basis for collective redress mechanisms was established by EU legislators so that
further promotion of the enforcement of competition law is achieved in the EU. This
master’s thesis considers whether, and in which form, collective redress should play
arole in private enforcement of EU competition law, and whether the Commission has
taken a wise direction by inclining towards the opt-in approach in the 2013

Recommendation.

Throughout the research conducted in this master’s thesis, conceptual and field-specific
resources have been analyzed. The author further analyzed the gradual evolution
of discussion on collective redress mechanisms in EU competition law. While doing so,
different types of sources have been examined in the course of the legal research.
Primary and, mainly, secondary sources of EU law play a big role in constituting legal
framework for competition law enforcement. Nevertheless, attention has also been paid
to soft-law, which forms an important part in the development of antitrust law
by indicating the Commission’s intentions in the development of the competition
enforcement policy. For reasons of completeness, a variety of books and academic
journals and articles have been used to get an overview of different approaches
to private enforcement of EU competition law with respect to the collective redress

instruments.

In writing this master’s thesis, several methodologies have been used. First, in order
to examine the development of private enforcement of competition law that led to the
current regulatory framework, as well as the characterization of the concept
of collective actions, descriptive and analytical methods has been used. Second,
the comparative method has been used in assessing the response to the main research
question of this thesis, when comparing different legal frameworks in which collective
actions are used, and different types of collective redress instruments. Finally,

each chapter is followed by a partial conclusion, which, using the synthetic method,



altogether form the overall conclusion of this thesis and try to answer the research

question as a whole.

This master’s thesis is divided into 5 parts. The current chapter provides the main
background to the thesis and introduces the readers to the research question and to
the sources and methodology used in writing the thesis. The next chapter follows with
the description of different pillars of enforcement of EU competition law; it defines
the legal and regulatory framework in which the potential collective redress instruments

would be operating within, focusing mainly on private enforcement.

However, the main interest of this master’s thesis lies in the subsequent chapters.
The third chapter is predominantly concerned with collective and representative actions
as different forms of collective redress mechanisms. After a short introduction
to the topic, the readers are presented with the gradual evolution of the European
discussion on collective redress mechanisms in private enforcement of competition law.
Several binding and non-binding documents were published mainly by the Commission,
which considered the state of private enforcement of competition law in the EU and
the role of collective redress mechanisms within such a system. The meaning
of collective redress and its different forms is further analyzed in the third chapter,
followed by the description and mutual comparison of the opt-in and opt-out
mechanisms. The choice between these mechanisms largely depends on the purpose
a collective action system is supposed to serve. Both types of collective actions carry
different characteristics, and the preference between them is dependent on the objectives
sought by the specific instrument. Attention has also been paid to the US system
of class actions, as it had a significant impact on the process of the formation of the
European system of collective redress. Furthermore, the thesis provides an overview
of main stumbling blocks in regards of collective actions in the fourth chapter. Issues
such as barriers to file collective actions, the rational apathy problem, the free-riding
problem or the principal agent problem are discussed. The final chapter of this thesis
summarizes the findings in a conclusion, which provides the readers with a response
to the research question laid down in the first chapter. Finally, a summary of the

master’s thesis in the Czech language finds its place at the end of the master’s thesis.



For the purpose of clarity, the terms collective redress mechanisms, collective actions,
representative actions and/or class actions as used in this master’s thesis are, depending

on the specific context, interchangeable.



2 Setting the Framework: Enforcement of Competition Law in the
European Union

For the European Union to ensure that competition law rules are being followed, it is
essential to create an effective system of enforcement. The Commission has been trying
to figure out the most effective way to reduce anticompetitive behavior for decades.
The Commission succeeded in developing a very effective system of public
enforcement; however it seems that establishing a fully workable system of private
enforcement that would provide compensation to victims of breaches of competition
law applicable throughout the EU Member States is still an uphill struggle for the

Commission.

The enforcement of competition law is built on three pillars® that are being applied
by the Member States with different intensity in respect to the Member states’ legal

systems:

1. Public Enforcement. The first pillar of enforcing competition law is through
activities of public law authorities. Public authority intervention by the European
Commission or national competition authorities has traditionally formed
the predominant part of competition law enforcement,” and its core task is to

prevent and punish violations of rights granted under Union Law.’

2. Private Enforcement. Recent activities of the Commission have been trying
to promote the second pillar of enforcement of competition law through private
enforcement. Enforcing breaches of antitrust rules by using civil law actions
brought before national courts by individuals that suffered harm as a result
of anticompetitive behavior can complement public enforcement by its deterrent

and compensatory effects.

’ Some authors, such as HUSCHELRATH, K. Public and private enforcement of competition law —
A differentiated approach. SSRN Electronic Journal. (2013), p. 2, claim that the system is based on two
pillars — public and private enforcement

* MACCULLOCH, A, RODGER, B. Competition law and policy in the EU and UK. Routeledge. 2014,
p-2
> EUROPEAN COMMISSION. Commission Recommendation on common principles for injunctive and

compensatory collective redress mechanisms in the Member States concerning violations of rights
granted under Union Law. 2013/396/EU. Recital 6



3. Criminal Enforcement. The third pillar of enforcing competition law is through
the means of criminal law. This way of enforcement has a very strong position
in the US, however is generally considered as u/tima ratio in the EU and it is upon
the individual Member States to decide the level of criminalization of this area

of law.

The different systems of enforcement, as described above, are established in order
to ensure compliance with competition law rules. The choice of the preferred
enforcement method depends largely on the goals sought by each way of enforcement.
The key objective of public enforcement is usually seen in the creation of a deterrent
effect.® Effective deterrence is capable of constituting a credible threat of sanctions that
can discourage potential competition law infringers from violating the law.” Secretary-
General Alexander Italianer stated that “if we are to take antitrust rules and their
enforcement seriously, there is a need for strong public enforcement, capable
of detecting infringements (in particular cartels), of putting an end to illegal practices,
and of ensuring deterrence through appropriate fines and other remedies.”
Nevertheless, some authors pointed out that the deterrence goal may sometimes require
the imposition of extremely high fines that cannot be borne by all infringers. In such
cases, they conclude that competition law enforcement should provide for alternative

forms of sanctioning,” so that the harm caused by the infringers is rectified and all

victims obtain compensation caused to them by such a wrongdoing.

For these reasons, it is clear that the Commission should further focus on promoting and
developing an effective system of enforcement of competition law. The remedies sought
by public enforcement aim mainly at punishing the infringers themselves, leaving
harmed individuals without compensation for the harm caused to them by the breach of

competition law. The Commission has therefore been trying to create a functional

S HUSCHELRATH, K. Op. Cit., p. 4

" ORGANIZATION FOR ECONOMIC CO-OPERATION AND DEVELOPMENT. Relationship
between Public and Private Antitrust Enforcement. 2015, p. 2. Available at:
http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=DAF/COMP/WP3(2015)14&

doclanguage=en

$ ITALIANER, A. Public and private enforcement of competition law. 5th International Competition
Conference. (2012), p. 3. Available at: http://ec.europa.eu/competition/speeches/text/sp2012 02 _en.pdf

’ VAN DEN BERGH, R., CAMESASCA, P. European Competition Law and Economics: A Comparative
Perspective. 2™ ed. London: Sweet and Maxwell. 2006, p. 311



http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=DAF/COMP/WP3(2015)14&doclanguage=en
http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=DAF/COMP/WP3(2015)14&doclanguage=en
http://ec.europa.eu/competition/speeches/text/sp2012_02_en.pdf

system of private enforcement, which would allow these harmed individuals to claim

damages at national courts.

It can be concluded that in the area of private enforcement, the deterrence objective is
complemented by the compensation function'® due to the need of allowing victims of
anticompetitive behavior to obtain compensation to which they are entitled to."
“Damages actions for infringement of antitrust law serve several purposes, namely to
compensate those who have suffered a loss as a consequence of anti-competitive
behavior and to ensure the full effectiveness of the antitrust rules of the Treaty by
discouraging anti-competitive behavior, thus contributing significantly to the

maintenance of effective competition in the Community (deterrence).”"?

This chapter shortly summarizes each of the three pillars of enforcement of competition
law, focusing mainly on private enforcement of competition law, as it forms the

essential background for collective actions.
2.1 Public Enforcement of Competition Law

Public enforcement of competition law means that competition law rules are enforced
by either the Commission or by a network of National Competition Authorities.
The Commission described public enforcement in the 2005 Green Paper as
“indispensable for effective protection of the rights conferred and effective enforcement
of the obligations imposed by the Treaty.”"> The core task of public enforcement is to
apply EU law in public interest and impose sanctions on infringers to both punish and

deter them from committing future infringements."

""HUSCHELRATH, K. Op. Cit., p. 6
"ITALIANER, A. Op. Cit.,p. 3

2 EUROPEAN COMMISSION. Green Paper on Damages actions for breach of the EC antitrust rules.
{SEC(2005) 1732}. COM/2005/0672 final. 2005, p. 4

3 Ibid, p. 3

'Y EUROPEAN COMMISSION. Commission Staff Working Paper. Public Consultation: Towards a
Coherent European Approach to Collective Redress. SEC(2011)173 final. 2011, p. 10



2.1.1 The Commission’s Role in Public Enforcement

The main legislative piece regulating the Commission’s tasks and powers within public
enforcement is currently Regulation 1/2003. Prior Regulation 1/2003, the Commission’s
powers were governed by Regulation 17/62. Regulation 17/62 established fundamental
procedural rules for the application of Articles 85 and 86 of the Treaty of Rome'"
and set up a centralized scheme which hampered the application of competition law
rules by NCAs and national courts, and prevented the Commission from concentrating
its resources on curbing the most serious infringements.'® This was caused mainly by
the fact that Regulation 17/62 established an individual exemption regime, under which
agreements, decisions and concerted practices under Article 85 (1) of the Treaty
of Rome must have been notified to the Commission'’, with the Commission having
sole powers to declare them compatible or incompatible with the exemption scheme set
out in Article 85 (3) ofthe Treaty of Rome. The notification system caused the
Commission to be swamped in handling the received notifications'®, preventing it from
being able to concentrate on the most serious infringements of anticompetitive conduct.
Without filing these notifications, the companies were at risk of being fined if their

practices did not fulfill the conditions of Article 85 (3) of the Treaty of Rome."

The Commission’s role in the enforcement system under the centralized scheme
of Regulation 17/62 was described in a way that the Commission ‘became a victim of its
own success in securing such extensive powers, since particularly in the light of the

extensive interpretation of the jurisdictional and substantive scope of EU competition

' MONTAG, Frank. The Case for a Reform of Regulation 17/62: Problems and Possible Solutions from
a Practitioner’s Point of View. Fordham International Law Journal. 1998, p. 819-820

' COUNCIL OF THE EUROPEAN UNION. Council Regulation (EC) No 1/2003 of 16 December 2002
on the implementation of the rules on competition laid down in Articles 81 and 82 of the Treaty. OJ L 1.
2003, Recital 3

7 COUNCIL OF THE EUROPEAN ECONOMIC COMMUNITY. Regulation No 17: First Regulation
implementing Articles 85 and 86 of the Treaty. Official Journal 013. 1962, para 4-5

' The Commission received 33 700 notifications between November 1962 and March 1963. In:
SMEJKAL, V. Soutézni politika a pravo Evropské unie 1950-2015: vyvoj, mezniky, tendence a
komentované dokumenty. Praha: Leges. 2015, p. 72

' DIRECTORATE-GENERAL FOR INTERNAL POLICIES. Policy Department A — Economic and
Scientific Policy. An Academic view on the Role and Powers of National Competition Authorities.
IP/A/ECON/2016-06. 2016, p. 7



rules at the time, the Commission received a flood of applications that caused an

immense backlog in its docket.”™*

Regulation 1/2003 revised the Commission’s monopolist powers and introduced a new
framework for a decentralized system of enforcement of competition law rules
involving NCAs complementing the Commission in its regulatory tasks. According
to the Commission, the need for a more decentralized enforcement system of EU law
was caused by the continuing enlargement of the EU members, taking into account that
the number of cases requiring enforcement had increased substantially due to the larger

territorial scope of application of EU law.?!

The decentralization of the enforcement system aimed at enabling the Commission
to focus on investigating the most serious infringements of competition law that affect
European integration the most, leaving majority of minor infringements to NCAs.*
The Commission’s role should further focus on coordinating and developing
the enforcement ~ policy,  rather than on day-to-day ~ enforcement.”  Further,
the decentralization revised the interpretation of Article 101 (3) TFEU. Under the new
system, undertakings do not longer have to file notifications to the Commission, but
they have to evaluate themselves whether the agreement in question benefits from

the exemption system under Article 101 (3) TFEU.**

2.1.2 The National Competition Authorities’ Role in Public Enforcement

National Competition Authorities are public law bodies established by the Member
States. The NCAs apply both national and EU competition law in parallel
to infringements with an effect on trade between the Member States.”” The NCAs have

a comparative advantage before the Commission in a detailed knowledge of the market

» DIRECTORATE-GENERAL FOR INTERNAL POLICIES, Op. Cit. 19, p. 7
*l EUROPEAN COMMISSION. Op. Cit. 14, p. 2

22 WILS, W. Discretion and Prioritization in Public Antitrust Enforcement, in particular EU antitrust
enforcement. World Competition: Law and Economics Review, Vol. 34, No. 3. 2011, p. 11

 MACCULLOCH, A., RODGER, B., Op. Cit., p. 35
* DIRECTORATE-GENERAL FOR INTERNAL POLICIES, Op. Cit. 19, p. 8
2 Ibid, p. 5



in the Member State in which the respective NCA operates.”® The NCAs apply the same
substantive provisions as the Commission - they are thus equally bound by Articles 101
and 102 TFEU and the exemption regulations.”” However, neither the procedural rules
governing antitrust enforcement activities, nor the rules on fines imposed by NCAs
in public enforcement proceedings have been harmonized by EU law; these matters are

therefore governed by the respective national laws of each of the EU Member State.?®

The NCAs’ enforcement powers were strengthened by the 2004 modernization of
the competition enforcement system brought by Regulation 1/2003. The Commission
recognized that it cannot longer bear the sole responsibility for the enforcement of EU
competition law (in particular its sole power to grant exemptions under Article 101 (3)
TFEU), and that proceedings on the national level can provide a quicker and more

efficient means of fighting anticompetitive conduct.”

According to the Commission, the key objective of the modernization was
to decentralize the enforcement of EU competition law and to strengthen the possibility
for individuals to seek and obtain effective relief before national courts.” Centralization
of the enforcement in the Commission’s hands prior to the modernization was one
ofthe key factors that contributed to the dearth of litigation in the EU.
The Commission’s exclusive right to grant exemptions under Article 101 (3) TFEU
gave the Commission dominant powers over enforcement, which effectively excluded
national courts from its participation on the whole range of Article 101 (the courts could
apply only half of Article 101).>! By decentralizing the system of enforcement of
competition law, the role of NCAs and national courts has been largely enhanced as

they were both entrusted with the decentralized enforcement.*

* MONTI, G. EC Competition Law. Cambridge: Cambridge University Press. 2007, p. 24
T WILS, W., Op. Cit. 22, p. 22
* Ibid, p. 23

* JONES, A., SUFRIN, B. EU Competition Law: Text, Cases and Materials. Oxford University Press,
4th edition. 2010, p. 1192

3 Ibid, p. 1193
3 Ibid, p. 1188

32 ATHANASSIOU, L. Collective Redress and Competition Policy. In: NUYTS, A. Cross-border Class
Actions: The European Way. Munich: Sellier European Law Publishers. 2014, p. 157



It was argued that NCAs’ role in private enforcement of competition law should further
be enhanced, in particular in relation to collective redress mechanisms. The NCAs may
assume an additional role in the protection of consumers’ interests, specifically when
it comes to representative actions, which are discussed in more detail in Chapter 3.1.1.
The NCAs could be granted the power to act before the national courts on behalf
of victims of anticompetitive practices, certified in advance or ad hoc. As Athanassiou
claims, “it does not seem to be any major difficulty to that end, as qualified entities may
include any body entitled to bring collective actions on behalf of injured parties,
without being necessary to establish a membership relationship between the entity and

the represented victims.”*

In the Czech Republic, the national competition authority responsible for observing
the compliance with competition law rules and their subsequent enforcement is
the Office for the Protection of Competition (in Czech: Urad pro ochranu hospoddrské
souteze). Given the fact that the Office (and all NCAs for that matter) is funded from
public resources®, it is not capable of enforcing every single infringement
of competition law that is discovered. It is therefore desirable that NCAs concentrate
their powers against the most significant breaches of competition law that occur on
the relevant market. By leaving some infringements unpunished, a situation called
enforcement gap can occur, causing that some infringements of competition law remain,
either intentionally or unintentionally, unpunished. In these cases, it is convenient
to invoke private enforcement as an alternative or complement to public enforcement

of competition law.*
2.2 Private Enforcement of Competition Law

Historically, enforcement activities in the EU were undertaken almost entirely by public
agencies rather than through private litigation. However, recently there has been

aconcerted effort to encourage greater use of private actions to enforce

3 ATHANASSIOU, L. Op. Cit., p. 159

**In 2015, the budget of the Czech Office for the Protection of Competition was CZK 244 million. In:
DIRECTORATE-GENERAL FOR INTERNAL POLICIES, Op. Cit. 19, p. 21

3 URAD PRO OCHRANU HOSPODARSKE SOUTEZE. Soukromé prosazovini soutéiniho prdva.
2008, p. 2. Available at: https://www.uohs.cz/download/Informacni_listy/2008/Infolist 2008 04
_Private_enforcement.pdf



https://www.uohs.cz/download/Informacni_listy/2008/Infolist_2008_04%20_Private_enforcement.pdf
https://www.uohs.cz/download/Informacni_listy/2008/Infolist_2008_04%20_Private_enforcement.pdf

competition law.*® Nonetheless, private enforcement has been the driving force of
the US antitrust enforcement since the middle of the 20™ century.37 Private enforcement
in the US exceeds public enforcement by a ratio of nine fo one in antitrust cases.*®
Taking that into account, the EU policy makers realized that enhancing private
enforcement at EU level could benefit the effectiveness of enforcement of European
competition law rules, and therefore commenced with long-lasting discussions on how

to best ensure the rights of individuals that are protected by competition law.

It was first confirmed by the ECJ in 2001 that any individual harmed by anticompetitive
conduct is entitled to claim damages at a national court. The ECJ ruled in
Courage Ltd v Crehan that “the full effectiveness of Article 85 of the Treaty and, in
particular, the practical effect of the prohibition laid down in Article 85 (1) would be
put at risk if it were not open to any individual to claim damages for loss caused to him
by a contract or by conduct liable to restrict or distort competition.”™ The ECJ also
concluded that there should be no absolute bar to a damages claim, even to one brought

by a party to a contract violating competition rules.*’

This case was further followed by a 2006 ECJ ruling in Manfredi v Lloyd Adriatico
Assicurazioni SpA, where the ECJ stated that the practical effect of Article 81 of the EC
Treaty prohibition would be put at risk if it were not open to any individual to claim
damages for loss caused to him by a contract or by conduct liable to restrict or distort
competition.*' The ECJ stated that “any individual can claim compensation for the harm
suffered where there is a causal relationship between that harm and an agreement

or practice prohibited under Article 81 EC."*
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2.2.1 Modernization of Private Enforcement of Competition Law

After the Crehan judgment was issued, the Commission started looking more closely
into ways to bring more effective civil redress in the competition law field.*
The process of modernization of private enforcement in the EU began with the adoption
of Regulation 1/2003. More than 10 years after the modernization of private
enforcement begun, it was still not possible for most victims of competition law
infringements to effectively exercise the right to compensation, mainly due to a lack of
appropriate rules governing actions for damages.** In November 2014, after almost
a decade of preparatory works and three different commissioners overviewing the
process®, the Commission published the 2014 Directive on Antitrust Damages Actions,
with the aim of enhancing the system of private enforcement of competition law that

would contribute to fostering growth and innovation throughout the EU.*®

The area of private enforcement has traditionally been seen as uneven due to
the Member States’ different legal traditions and provisions. The 2014 Directive
facilitates the use of private enforcement of competition law mainly by making damages
proceedings at national courts more accessible to the claimants. Nevertheless, it was
possible to claim damages at national courts even before the 2014 Directive was signed
into law, by virtue of the fact that Articles 101 and 102 TFEU have direct effect.
It means that Articles 101 and 102 TFEU have precedence over conflicting principles of
national law.*” However, considerable obstacles hindered their efficient use by harmed

parties, thus discouraging the harmed individuals from filing the claims.**
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The Directive obliges Member States to harmonize national procedural provisions with
the rules contained in the Directive. The Member States must ensure that any natural or
legal person who has suffered harm caused by an infringement of competition law is
able to claim damages and obtain full compensation for that harm. The main changes
brought by the Directive include, among others, the disclosure of evidence, the effect of
decisions issued by the Member States’ competition authorities in court proceedings,
limitation period in damages actions, joint and several liability of undertakings which

have infringed competition law, or the passing-on* defense.

The view that private enforcement should be further encouraged is not held universally.
Wouter Wils has argued that “public antitrust enforcement is inherently superior
to private enforcement, because of more effective investigative and sanctioning powers,
because private antitrust enforcement is driven by private profit motives which
fundamentally diverge from the general interest in this area, and because of the high
cost of private antitrust enforcement”.® On the other hand, private enforcement may
relieve enforcement pressure on public enforcement agencies by freeing their resources
for complex cases, promote deterrence of violations of competition law, and achieve

corrective justice by allowing compensation of victims of these breaches.”'

Despite the lengthy discussions and different kinds of proposals, the Directive does not
provide for any collective redress mechanism. The Directive explicitly states that
it should not require Member States to introduce collective redress mechanisms for
the enforcement of Articles 101 and 102 TFEU.** This means that the Directive leaves it
to the Member States to decide whether to introduce the option of collective redress in

the area of private enforcement of competition law. This step has been criticized heavily

* Passing-on is one of the central issues of private enforcement of competition law. The Commission has
recently published a Study on the Passing-on of Overcharges in 2016 (available at:
http://ec.europa.eu/competition/publications/reports/KD0216916ENN.pdf). In this study, the
Commission defines passing-on as a situation in which a claimant passes on some or all of overcharge
brought about by the infringer to its customers.
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by practitioners who argue that a regulatory approach would be a significant step

towards effective antitrust enforcement.”
2.3 Criminal Enforcement of Competition Law

Criminal enforcement forms the third pillar of enforcement of competition law.
Enforcement of competition law is criminalized only on the Member States level.
The EU law does not contain any criminal provisions, as there does not seem to be
any political appetite to introduce criminal sanctions.>* The EU enforcement system is
an administrative one, built on imposing financial sanctions against undertakings, but

not individuals.>

Criminal law is generally not considered to be the best way of punishing infringements
of competition rules.’® Nevertheless, the Member States have put a greater focus on
the criminalization of competition law. Almost all Member States enforce competition
law thought a combination of civil law, public law, criminal law and out-of-court
dispute resolution, but the difference in emphasis on the preferable systems
of enforcement of competition law in the respective Member States is great. Since the
Member States impose criminal sanctions upon undertakings for breaches
of competition law by themselves, it is redundant to create criminal sanctions at EU

level.

Even though most Member States have established a system of criminal sanctions, they
are quite reluctant to use them. It is caused mainly due to the fact that violating
competition law ultimately benefits the company itself, not the individuals. Therefore,
it seems more reasonable to rather punish the companies by heavy financial penalties

imposed by the Commission or NCAs under public enforcement, which, by their nature,
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are substantively similar to criminal penalties.”” This has also been confirmed by
the European Court of Human Rights in Menarini Diagnostics®® case, in which a €6
million fine was imposed by the Italian Competition Authority in 2013 on Menarini for
fixing prices and allocating the market of certain diagnostic tests for diabetes. The Court
agreed with Menarini that the fine imposed on it by the Italian competition authority
amounted to a criminal sanction within the meaning of Art. 6 of the European

Convention on Human Rights.”

The majority of Member States currently have the ability to impose penalties for some
type of competition law violations.®® Enforcing competition law through the means of
criminal law can be a successful deterrent, considering that criminal law has
a monopoly on the use of imprisonment. “The main driving force behind criminalization
is recognition that the threat of sanctions against an individual could be a more

" The fear of criminal

effective deterrent than the threat of corporate sanctions.
sanctions could encourage individuals to resist entering into unlawful activities.*?
In addition, criminal sanctions carry a stigma effect that can put convicted individuals
inabad light. It is therefore in their best personal interest not to be criminally

punished.”
2.4 Partial Conclusion

It is mainly public enforcement that has the most significant role in the enforcement
of competition law at EU level. Private enforcement has been in use in several Member
States, such as the UK, the Netherlands or Germany; however the overall level
of utilization of private enforcement tools amongst all Member State, as recently

introduced by the 2014 Directive, is still low. Further, criminal law enforcement only
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plays a marginal role, as there are no criminal law provisions at EU level, leaving

the criminalization of this area of law on the individual Member States.

Public enforcement by administrative authorities and private enforcement by damages
actions filed at national courts are complementary tools that both enhance effective
enforcement of EU competition rules,”* with the ability to promote competitive
economy.®” The continuing modernization of the system of enforcement in the EU
is essential in shaping the state of the enforcement policy towards a better functioning

system.

The newly modernized system is one of parallel competences, where the enforcement
competences are shared between the Commission and the Member States’ NCAs.
The Commission is the central enforcer of EU competition rules, with the NCAs
complementing its functions. In a case the Commission is investigating a potential
infringement, the NCAs cannot begin to investigate the same infringement. The NCAs
are required to alert the Commission when they open an investigation under EU
competition rules, and further, when they are about to take a decision that

. . . 66
an infringement cannot be determined.

However, the relationship between the Commission and national courts seems to be
more problematic. That is why the Commission has issued a notice on the co-operation
between the Commission and the courts of the EU Member States in the application
of Articles 81 and 82 EC®, which sets out certain rules on mutual behavior between
the Commission and national courts, outlining certain obligations of national courts
in respect to the application of EU competition law rules. Most importantly, “where
a national court comes to a decision before the Commission does, it must avoid
adopting a decision that would conflict with a decision contemplated by

the Commission”, and further, “where the Commission reaches a decision

% EUROPEAN COMMISSION. Op. Cit. 44, p. 12
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in a particular case before the national court, the latter cannot take a decision running

counter to that of the Commission”.%

Further, pursuant to Article 15 (3) of Regulation 1/2003, the Commission may intervene
in the proceedings in the position of amicus curiae, which means that it may, acting on
its own initiative, submit written or oral observations to courts of the Member States

where the coherent application of Article 101 or 102 TFEU so requires.®

Taking into account the expected future growth of use of antitrust damages actions,
the interaction between public and private enforcement ought to be further increased.
Antitrust damages actions are often triggered by a decision issued by the Commission or
NCAs, and can be brought to a court either while the investigation by the administrative
authority is still pending or, more typically, after an infringement decision had been

adopted, in the form of a follow-on action.”

It is important to promote private litigation in the area of competition law. Further
development of damages actions has the capacity to ensure that competition
enforcement policy goals are satisfied. According to the Commission, the losses that
individuals suffer in the EU due to anticompetitive behavior amount to several billion
Euros every year. The Commission has therefore put a lot of effort and time to
establishing a workable system of private enforcement, which resulted in adopting
the 2014 Directive on Damages Actions. It is too early after the adoption of the 2014
Directive to be able to conclude whether the system of private enforcement
is sufficiently effective. However, it seems that the Commission has taken a wise
approach by further enhancing damages actions, thus making it easier for the victims

of anticompetitive behavior to obtain compensation for the harm caused to them.
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3 Collective Actions as an Enforcement Tool

It was established in the previous chapter that public and private enforcement are
complementary tools that both follow slightly different goals, however their parallel use
is capable of enhancing the orderly functioning of enforcement of competition law in
the EU. In public enforcement, it is the administrative bodies that enforce infringements
of competition law. However, in private enforcement it is the harmed individuals that
are entitled by EU law to raise claims at national courts. There are two ways for these

individuals to do so:

- Firstly, private enforcement can be pursued by way of individual redress.
That means that harmed individuals can initiate legal proceedings individually to
enforce their rights protected by EU law. The main legal framework for these
individual damages actions can be found in the 2014 Directive on Antitrust

Damages Actions.

- Secondly, there are situations in which a large group of individuals
(either natural or legal persons) is harmed by the same anticompetitive conduct
that infringed their subjective rights protected under EU law. In this case,
individual lawsuits are often not an effective tool to stop unlawful practices or to
obtain compensation, considering that the individual losses often tend to be too
small in comparison to the expected costs of litigation.”* This is why a system
of collective redress comes in handy. Without such a system, multiple claimants
suffer only small individual losses, but infringers may escape with large illicit
gains and thus undermine economic performance and confidence in the rule

of law.”

Cases involving a large number of potential claimants have presented difficulties to
different legal systems for a long time in the area of competition law. The most obvious
problem of collective actions is that there is neither a generic model which could be

used as an example, nor a scholarly consensus on what their main function is.
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Collective redress is a type of procedural mechanism that allows a group of individuals
(i.e. a ‘class’ of individuals) with a common interest on a particular issue on one side to
bundle and file their claim against another party on their own behalf and on behalf of
others who are similarly situated but have not brought a claim. The Commission refers
to the situation in which a large number of persons are harmed by the same illegal

. . . 4
practice as a ‘mass harm situation’.”

Collective redress is capable of facilitating access to justice in cases where the
individual damage is so low that potential claimants would not consider it worthy
to pursue their individual claims,” but where the total claimed amount in issue is
significant.”® The whole group of claimants is in principle bound by the res iudicata
of the relevant judgment, even if all individuals forming the class do not actively
participate in the actual proceedings. It is necessary that the harm suffered is common to
all members of the class and that the individuals affected by such harm are so numerous

it makes it impracticable to bring every person before the court individually.”’

The OECD described collective actions as “an important element in a competition
regime that seeks to effectively deter anticompetitive conduct. They can be a useful form
of deterrence in particular with respect to hard core cartels, class/collective actions
could be the only effective mechanism to ensure that consumers with small claims can
be compensated as well. Without such a system, recovery of damages would be limited
to plaintiffs that are wealthy and have sufficiently large claims to justify litigation for

78
damages.”

However, collective actions do not play an important role only in the area of

the enforcement of competition law. The use of collective actions is also encountered in
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areas such as consumer protection, labor law, unfair competition law or protection
of the environment. In these areas, special associations or other representative bodies
play an important role, as they have the right to bring cases either in the interest of
persons which they represent or in the public interest, thus promoting private
enforcement of rules adopted in the public interest and supporting individual claimant,
who are often in a weaker position to face well organized and financially stronger

opponents.79

3.1 Different Forms of Collective Redress Mechanisms

Collective redress mechanisms exist in several different forms. Different states around
the world use diverse forms of collective actions. The most evolved system of collective
redress has been developing in the US, where the opt-out class actions have been in use
for decades. In the EU, the Commission has recommended to the Member States in the
2013 Recommendation the establishment of a complementary system of collective
actions and representative actions. The following subchapters therefore present this
complementary system, outline the gradual evolution of discussion which graduated

in it, and further explain the opt-in and opt-out models of collective redress.

3.1.1 Collective Actions and Representative Actions

The Commission in its soft-law documents distinguishes between two main types
of collective redress mechanisms: collective actions and representative actions.
The term collective redress works as an umbrella encompassing all methods in which
compensation can be obtained for a claimed infringement of competition law.
Both collective and representative actions have the ability to improve the efficiency of
the litigation process by consolidating claims of a large number of harmed persons,
who would otherwise have to file individual claims for damages. Therefore, this group
of claimants can file a single damages action against the infringer by bundling their

individual claims. Bundling of the individual claims can results in saving costs that

" See AG Jacobs in his opinion in judgment of 13 July 2006, Vincenzo Manfredi v Lloyd Adriatico
Assicurazioni SpA (C-295/04), Antonio Cannito v Fondiaria Sai SpA (C-296/04) and Nicolo Tricarico
(C-297/04) and Pasqualina Murgolo (C-298/04) v Assitalia SpA, Joined cases C-295/04 to C-298/04,
ECLI:EU:C:2006:461, para 47
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would have to be spent on the proceedings by the individual claimants, time spent

on filing these claims, and it can further help to ensure access to justice.

A collective action is a claim, in which individual claims of harmed individuals
or businesses are bundled into one single action.* The potential res iudicata
and awarding of damages is binding to the group as a whole.®! In collective actions it is
the claimants themselves who have suffered the harm in question, and who also file

the action with the relevant court.

It has been argued that the opt-in collective actions may sometimes not be very effective
in stimulating participation in these collective actions, citing the Consumers’
Association v JJB Sports plc case as an example. In this case, a local NCA found
a price-fixing agreement in the supply of certain football kits replicas. Subsequently,
the Consumers’ Association brought a claim on behalf of a few hundred consumers
against JJB Sports. In this case, only a small number of the consumers who purchased
the football kit during the cartel period benefited from the action, resulting in the costs
spent of filing the claim being disproportionate to the compensation actually obtained
in the proceedings. As a consequence, the Consumers’ Association stated that they

would not bring a similar opt-in action in the future.®

Conversely, the Commission considers a representative action to be an action which
is brought by a representative entity, such as a consumer organization or association,
on behalf of a group of identified individuals or legal persons, who claim that they have
been harmed by the same infringement.*> These qualified entities can either
be designated in advance or certified on an ad hoc basis. The represented members are
however not part of the proceedings.*® “Representative actions are characterized by the

fact that the claimant himself is not the one who has suffered harm. The claimant is
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a consumer association that has been bestowed with the right to bring an action in
court or report to the enforcement authorities.”™ The res iudicata as well as the

eventual award of damages is binding each member of the group individually.*®

In the 2013 Recommendation, the Commission suggested that the Member States
should designate representative entities capable of bringing representative actions bases

on the following requirements:
1. The representative entities should have a “non-profit making character”;

2. A direct relationship should exist between the main objectives of the entity and

the rights granted under Union law; and

3. The entity should have sufficient capacity in terms of financial resources, human

.87
resources and legal expertise.

In order for a representative entity to be able to represent a group of victims harmed by
anticompetitive conduct, a two-level examination is required regarding the standing
of the representative entities. The first level asks whether the consumer association
in question is lawfully constituted and designated (addressed by the law of
incorporation). The second level is whether such an entity has the right to sue before

a foreign civil court (procedural law question).88

In regards to representative actions, several scholars have opined that legislators should
be extremely careful in introducing this kind of collective redress mechanisms, because
representative actions should be limited to cases where there is no other action being
brought by any natural or legal person.89 This could result in a situation in which
the same damages claim would be filed twice by the same person. It is therefore
important to set out safeguards that would ensure that such situation does not occur.
Further, it can be concluded from the UK and French trial experience that representative

associations gain from the litigation only indirectly, which limits their incentive
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to pursue a claim. It was concluded that “collecting claims from individual consumers
can be extremely onerous and costly, and consumer associations may not find it

worthwhile.”””°

The fact that the Commission makes differences between different types of collective
redress mechanisms does not mean that these types are mutually exclusive;
collective actions and representative actions can act as complementary tools of
collective redress.”’ Representative actions in the EU can be considered as the European

answer to the US class actions system.
3.2 The European Discussion on Collective Redress Mechanisms

Competition law is a complex phenomenon which does not consist only of legislative
texts and judicial decision, but political and economic factors have also given directions

to competition policy.92

It is therefore important to present the evolution of
the European discussion on collective redress mechanisms. The Commission has put
alot of their resources into researching the competition market, with the aim of

promoting the successful enforcement of competition law infringements.

The long-lasting discussions and different kinds of proposals on how to regulate
collective actions in the EU made an impression that European legislators are having
a difficult time in reaching a general consensus. A variety of entities have entered this
process, including Member States’ governments, consumer organizations or law firms.
Each of these entities is trying to defend slightly different interests, but generally it was
concluded throughout the differing opinions that collective actions are perceived as

. . . . 93
tools capable of increasing access to justice.

Further, it was concluded in the previous chapter that the Commission is trying to
reduce the possible enforcement gap, which is caused by the fact that some
infringements of competition law remain unpunished. This gap is caused by a situation

in which consumers or businesses with small-value claims are either reluctant to bring
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these claims to a court due to some barriers or may not even know that they have
suffered loss, which results in the losses being uncompensated.” Collective actions are
an enforcement tool which may help to overcome the enforcement gap and ensure that
any person harmed by anticompetitive conduct obtains the compensation they are
entitled to. The following subchapters therefore describe the gradual evolution of the
Commission’s stance towards collective redress, which graduated in issuing the 2013

Recommendation.

3.2.1 The 2005 Green Paper on Damages Actions

The 2005 Green Paper on Damages Actions was the first piece of legislature issued by
the Commission after the adoption of Regulation 1/2003 in regards to private
enforcement of competition law. It considered the conditions for bringing damages
claims for infringements of competition law of the EU by identifying obstacles’
that hindered the use of a more efficient system of damages claims, and set out different
options for further reflection and possible action to improve both follow-on actions
and stand-alone actions.”® The Commission (following the Ashurst report’’)
found the system for damages claims for infringements of antitrust rules in Member

States as one of fotal underdevelopment.’® Tt is obvious from the Commission’s point of

view that further action to stimulate private action was required at EU level.”

The 2005 Green Paper tackled many issues relating to private enforcement, such
as access to evidence, scope of the damages claims, the passing-on defense and indirect

purchaser’s standing, or costs of actions. Besides that, the Commission made some very
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interesting remarks on collective actions. The Commission said that it is very unlikely
for consumers and purchasers with small claims to bring actions for damages for breach
of competition law, and therefore concluded that creating a system of collective actions
should be considered, thus raising a chance to better protect interests of these
individuals.'” The Commission also called for proposals with the aim of addressing
significant obstacles at Member States’ level in order to find an effective system

of damages actions for infringements of antitrust law.

The 2005 Green Paper was complemented by a Commission Staff Working Paper
on Damages Actions for Breach of the EC antitrust rules.'”’ The working paper
considered the state of collective actions in the Member States to be an obstacle
to actions for damages, in particular due to the overall rarity of use of collective and
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representative actions. - Furthermore, the study concluded that a specific collective

action system might be an efficient form of redress, given the very low level

of individual damage suffered in many of the cases.'®

3.2.2 The 2008 White Paper on Damages Actions

Following the proposals received by the Commission as a reaction to the 2005
Green Paper, the 2008 White Paper considered policy choices and specific measures
that would ensure that all victims of infringements of competition law would have
access to effective redress mechanisms, so that they can be fully compensated for the
suffered harm. The 2008 White Paper follows the Manfredi ruling that any individual
who has suffered harm caused by an antitrust infringement must be allowed to claim

. 104
damages before national courts."

' EUROPEAN COMMISSION. Op. Cit. 12, p. 8
"l EUROPEAN COMMISSION. Op. Cit. 79

192 The study defines collective actions are those by which a single claim is brought on behalf of a group
of affected persons, whereas representative actions mean actions brought by representative
organizations, such as consumer organizations. In: EUROPEAN COMMISSION. Op. Cit. 79, p. 12

% EUROPEAN COMMISSION. Op. Cit. 79, p. 50

% MANFREDI, op. cit., at para. 61 (“any individual can claim compensation for the harm suffered
where there is a causal relationship between that harm and an agreement or practice prohibited under
Article 81 EC”).
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It was once again stated that there is a clear need for a mechanism that allows
aggregation of individual claims of victims of antitrust infringements, because
individuals with small claims are often deterred from bringing individual actions for

damages by the costs, delays, uncertainties, risks and burdens involved.'®

The 2008 White Paper contains specific proposals to facilitate damages actions
throughout the EU as a complement to public enforcement.'” Even though there were
some signs of improvement in certain Member States by 2008, victims of antitrust
infringements in the EU in practice only rarely obtained compensation of the harm
suffered.'” The Commission further stated that is important to preserve strong public
enforcement by the Commission and NCAs, and that the measures put forward by
the 2008 White Paper should only complement public enforcement, but not replace

. . 1
or jeopardize it.'”®

Finally, the Commission suggested a combination of two complementary mechanisms

of collective redress to address these issues:

- Representative actions brought by qualified entities, such as consumer
associations, state bodies or trade associations, on behalf of the victims. These
entities are supposed to be either officially designated in advance or certified on
an ad hoc basis by a Member State for a particular antitrust infringement.

The representative actions ought to be used more for follow-on actions'”’;

- Opt-in collective actions, in which victims expressly decide to combine their
individual claims for harm they suffered into single action with other victims
of the same infringement of competition law.''® This type of action would

. : 111
permit stand-alone actions.

% EUROPEAN COMMISSION. Op. Cit. 64,p. 3
1% JONES, A., SUFRIN, B. Op. Cit., p. 1184

'"” EUROPEAN COMMISSION. Op. Cit. 64, p. 2
"% Tbid, p. 3

' HODGES, CH. Op. Cit., p. 174

""" EUROPEAN COMMISSION. Op. Cit. 64, p. 4
""HODGES, CH. Op. Cit., p. 174
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The reasoning behind this complementary model introduced by the Commission is that
in representative actions, the qualified entities entitled to file the action are often not
willing to pursue every claim, due to several reasons. It is therefore necessary to create
a system in which all cases of antitrust rules infringement are covered by a possible
damages action, and no victims are deprived of their right to bring an individual action
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for damages. ' Further, the Commission rejected the opt-out model of US class actions

(which is in more depth discussed in Chapter 3.3.2), and accepted that this kind of

actions have in other jurisdictions been perceived to lead to excesses.' "

For the reasons of completeness, it is not only the 2008 White Paper that suggested this
complementary model. As a follow-up on the 2008 White Paper, the Commission
introduced a draft directive on antitrust damages actions in 2009. In this draft directive,
the Commission proposed, in contrary to the principles set out in the 2008 White Paper,
to implement collective actions using the opt-out mechanism. Due to general

disagreement with the draft directive, the Commission decided to withdraw it.'"*

3.2.3 The 2011 Commission consultation “Towards a Coherent European
Approach to Collective Redress”

In 2011, the Commission held a public consultation on a coherent approach to collective
redress in different areas of EU law. The purpose of this consultation was to identify
common legal principles on collective redress and to examine how such common
principles could fit into the EU legal system and into the legal orders of the Member

States.'"”

In this consultation, the Commission further focused its interests on defining the ideal
system of collective redress. It stated that any initiative on collective redress in the EU
should ensure that this system operates effectively and efficiently,''® because such

system would be capable of delivering legally certain and fair outcomes within

"2 EUROPEAN COMMISSION. Op. Cit. 64, p. 4
'S HODGES, CH. Op. Cit., p. 173

4 ATHANASSIOU, L. Op. Cit., p. 161

'S EUROPEAN COMMISSION. Op. Cit. 14,p. 5
"8 Ibid, p. 7
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a reasonable timeframe.'"” “4 system of collective redress that results in lengthy and
costly litigation is neither in the interests of consumers nor business and should

be avoided.”

A particular issue of information of victims was raised in the consultation.
The Commission concluded that in order for the victims to be able to bundle their
claims into a single collective action, they first need to be aware that they become
victims of the same illegal practice, and that the possibility of bringing a collective

claim or joining an existing lawsuit exists.''®

Moreover, the Commission once again warned that no matter in which form the
potential system of collective redress at EU level is established, the possibility of
creating a system which would allow abusive litigation should be avoided. Concerns
have been raised during the consultation that the US class actions system contains
strong economic incentives''’ for parties to bring a case to court even if it is
unmeritorious. “Any European approach to collective redress should not give any

. . . . . 120
economic incentive to bring abusive claims.”

Following the 2011 Communication, the Commission received over 300 replies from
different stakeholders. 15 Member States governments replied, out of which 10 favored
adopting a binding instrument on collective redress at EU level, while 5 preferred
anon-binding approach. 6 Member States supported policy-specific legislation,
while 4 preferred horizontal initiatives.'*' In addition, over 19 000 replies were received
in the form of mass mailing from EU citizens.'** After all the responses were analyzed,
the Commission found out that considerable differences in opinions regarding a new

collective redress mechanism exist between consumers and businesses.

" bid, p. 7
"8 EUROPEAN COMMISSION. Op. Cit. 14, p. 8

"9 “These incentives are the result of a combination of several factors, in particular, the availability of
punitive damages, the absence of limitations as regards standing (virtually anybody can bring an action
on behalf of an open class of injured parties), the possibility of contingency fees for attorney and the
wide-ranging discovery procedure for procuring evidence.” In. EUROPEAN COMMISSION. Op. Cit.
14,p. 10

20 EUROPEAN COMMISSION. Op. Cit. 14, p. 9
2 EUROPEAN COMMISSION. Op. Cit. 44, p. 9
2 EUROPEAN COMMISSION, Op. Cit. 71, p. 5
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The Commission concluded that “consumers are generally in favor of introducing new
mechanisms, while businesses are generally against. Academics are generally in favor.
Lawyers are divided on this issue, although those who are skeptical or opposed

. 123
outnumber those in favor”.

3.2.4 The 2013 Communication “Towards a European Horizontal Framework for
Collective Redress”

The long-lasting discussions initiated by the Commission culminated in 2013
by introducing the 2013 Communication and the 2013 Recommendation. These two
documents are the outcome of the Commission’s attempts to come up with a suitable
solution for regulating collective actions in the EU. According to the Commission,
procedural law solutions are required on the basis of EU law in order to ensure that both
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citizens and businesses are able to obtain effective redress.

Further, an important conclusion was made by the Commission in the 2013
Communication regarding the goals of enforcement of competition law.
The Commission stated that “there is no need for EU initiatives on collective redress to
go beyond the goal of compensation: punitive damages should not be part of

a European collective redress system.”

3.2.5 The 2013 Recommendation on Collective Redress Mechanisms

Given the diversity of legal systems of the Member States, a lack of consistent approach
to collective redress at EU level may undermine the Commission’s continuous effort
in securing the enforceability of statutory rights of the EU citizens and businesses.'*
Therefore, on 11 June 2013 the Commission published a non-binding Recommendation
for collective redress mechanisms with the aim of facilitating access to justice

in relation to violations of rights under EU law.

Unlike the 2014 Damages Directive, the Commission cannot punish Member States for

failing to implement the principles brought by the 2013 Recommendation.'?

'Z EUROPEAN COMMISSION. Op. Cit. 1, p.6
24 Ibid., p. 2

' EUROPEAN COMMISSION. Op. Cit. 14, p. 4
126 GERADIN, D. Op. Cit., p. 1092
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The non-binding nature of the 2013 Recommendation therefore limits its efficiency, and
was chosen by the Commission due to conflicts between consumer unions and company
representatives, which led many Member States to urge the EU to issue

a Recommendation of a non-binding nature.'?’

It was recommended that all Member States should have a collective redress system at
national levels that would follow the same basic principles set out by
the Recommendation, taking into account legal traditions of the Member States.'*®
Nevertheless, the Commission has taken a rather conservative approach to collective
redress, largely due to the fear that mechanisms that could trigger unmeritorious

litigation may be implemented by the Member States.'*’

The 2013 Recommendation intends to provide a consistent method of collective redress
across different policy areas “in order to avoid the risk of uncoordinated sectorial EU
initiatives and to ensure the smoothest interface with national procedural rules, in the
interest of the functioning of the internal market.”">° The EU has chosen to shift from
a fragmented and mainly vertical approach to a horizontal one. Horizontal approach
towards collective redress, as adopted in the Recommendation, makes the redress
mechanisms applicable not only in the area of competition law, but also areas such as
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consumer protection, environmental protection, data protection, etc.'

The proposed system is expected to complement public enforcement of competition
law. The 2013 Recommendation indicated that collective actions should in principle be
used once the competent public authority has found an infringement. Conversely, if the
collective redress action is filed before the commencement of the public authority
proceedings, national courts should avoid issuing decisions which would conflict with

a decision contemplated by the public authority (basically requiring the courts to stay

" MIKROULEA, A. “Collective Redress” in European Competition Law. Journal of Competition Law,
ZWer 4/2006, p. 391

128 EUROPEAN COMMISSION. Op. Cit. 5, p. 2

' GERADIN, D. Op. Cit., p. 1080

3O EUROPEAN COMMISSION, Op. Cit. 71, p. 4
BUEUROPEAN COMMISSION. Op. Cit. 5, recital 7
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the collective action judicial proceedings until the public authority proceedings have

been concluded).'*?

Taking into account the results of the Commission’s previous consultations, the 2013
Recommendation finally recommended adopting an opt-in system of compensatory
collective redress. This means that the claimants harmed by a breach of competition law
have to actively decide to join the action of the group. The opposite to this system of
collective redress is the US class actions system based on the opt-out approach,
in which the group is determined ex ante and the persons belonging thereto
automatically participate in the action, unless they actively opt out. The proposed
system of collective redress further alienates itself from the US class actions by
avoiding punitive damages and contingency fees, which are claimed to create incentives

.. . 1
to unnecessary litigation.'>>

Moreover, an interesting point was risen in the Commission’s approach towards
the regulation of collective redress at EU level. The Commission stressed out
the importance of maintaining legal traditions of each Member State in relation to
the reluctance of the US class actions system. The Commission recommended that
“elements such as punitive damages, intrusive pre-trial discovery procedures and jury
awards, most of which are foreign to the legal traditions of most Member States, should
be avoided as a general rule”.** However, Rafael Amaro said that the legal tradition
argument is overrated, because it the Commission mainly put it forward to dismiss
collective redress devices inspired by the US model of private antitrust litigation.
He claims that the 100 years of US experience with private enforcement of competition

law cannot be ignored when addressing the crucial question of its spreading across

135
Europe.

2 Ibid, p. 6

' DOWNIE, G., CHARRIER, M. UK and EU developments in collective action regimes for competition
law breaches. European Competition Law Review. 2014, p. 376

3 EUROPEAN COMMISSION. Op. Cit. 5, p. 2

35 AMARO, R. Plurality is the Key: Collective Redress, Consensual Settlements and Other Incentive
Devices. In: DERRENE, J., RIVERY, M., PETIT, N. Antitrust damages in EU law and policy. GCLC
Annual Conferences Series. 2014, p. 82
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The Commission invited Member States to implement the principles set out in the 2013
Recommendation in national collective redress systems by 26 July 2015 at the latest,
and also to submit annual reports about the operation of the recommended mechanisms
to the Commission. Moreover, the Commission should assess whether further
legislative measures to consolidate and strengthen the horizontal approach reflected
in the Communication and the Recommendation should be proposed by 26 July

2017.136137

3.2.6 Directive on Antitrust Damages Actions

One of the reasons that led the Commission to issue the 2014 Damages Directive is that
very few victims of antitrust infringements had actually been able to obtain
compensation for the harm suffered, mainly due to national procedural obstacles and
legal uncertainty. Creating an effective system of redress is rather important, because it
can complement and reinforce public enforcement, and enable the aggrieved parties to

obtain redress for the harm caused by an infringement of competition law."*®

The development of private enforcement after Regulation 1/2003 graduated in the
adoption of Directive 2014/104/EU on Antitrust Damages Actions on 26 November
2014, which should have been transposed into the Member States’ national laws
by 27 December 2016. The 2014 Directive has an important impact in the area
of collective redress. In spite of the fact that it does not contain any special provisions
on collective redress, it also applies to collective actions in those Member States where

they are available.'*

Private parties in certain Member States may have encountered difficulties, such as
national procedural obstacles or legal uncertainty, when claiming damages for

infringements of EU competition law. By adopting the 2014 Directive, the EU created

3 EUROPEAN COMMISSION. Op. Cit. 5, paras 38-41
B7TVITZILAIOU, L., ZOHIOS, G. Op. Cit.

¥ COMPETITION & MARKETS AUTHORITY. Competition law redress. A guide to taking action for
breaches of  competition law. CMA 55. 2016, p. 2. Available at:
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/520423/competition-law-
redress-a-guide-to-taking-action-cmaS5.pdf

3 EUROPEAN COMMISSION. Press release. Antitrust: Commission welcomes Council adoption of
Directive on antitrust damages actions. Brussels, 10 November 2014. Available at:
http://europa.eu/rapid/press-release IP-14-1580_en.htm
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a minimum standard for actions for damages for infringements of competition law.'*

The 2014 Directive seeks to codify case law and guide Member States towards
the establishment of a legal framework that provides procedural and legal certainty
and a minimum standard that will allow cartel victims to seek compensation more
effectively.! It is in the public interest that the use of damages actions in the EU
is promoted. Nevertheless, it follows that the use of damages actions keeps on growing.
“For instance, while there were only 18 ongoing damages claims in 2009, the number

had increased to 59 by 2015.”°'*

The Directive’s goal is to ensure that anyone who has suffered harm caused
by an infringement of competition law by an undertaking can effectively exercise
the right to claim full compensation for that harm from that undertaking. It also seeks to
coordinate the enforcement of the competition rules by competition authorities.'®
Its purpose is to enhance both public and private enforcement by punishing the guilty
parties that benefited from engaging in anticompetitive behaviour through their illegal
behaviour and remunerating the aggrieved parties.'** These goals are to be achieved by,
among others, providing easier access to evidence though minimum disclosure rules'*,
effectively limiting access to leniency documentation'*, providing for decisions of all
NCAs to constitute proof of infringement before their own Member State civil courts'*’,
establishing clear limitation periods'*®, giving protection to successful leniency
immunity applicants, with limitation of their joint and several liability to compensate

. . 14 . . . 1
infringement'** and introducing a rule on presumption of harm'*".

0 FUNKE, T. The EU Damages Actions Directive. Getting the Deal Through — Private Antitrust
Litigation 2016. P. 1. Available at: http://www.osborneclarke.com/media/filer public/28/2a/282a0ac7-
4563-4b77-afff-83¢283d357ct/the_eu damages actions_directive.pdf

I FUNKE, T. Op. Cit., p. 1
2 GERADIN, D. Op. Cit., p. 1079
' EUROPEAN PARLIAMENT AND COUNCIL. Op. Cit., Article 1

4 BOVIS, CH., CLARKE, CH. Private Enforcement of EU Competition Law. Liverpool Law Rev
(2015) 36:49-71,p. 6

' EUROPEAN PARLIAMENT AND COUNCIL. Op. Cit., Article 5
1 Ibid, Article 6-7

7 Ibid, Article 9

'8 Ibid, Article 10

' Ibid, Article 11
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3.3 To Opt-in or To Opt-out?

As it was described above, there are several different types of collective redress
mechanisms. Their choice depends largely on the purpose sought by the respective
collective action. One more crucial difference needs to be explained in order to present
the general overview of collective actions — the difference between the opt-in and opt-

out mechanisms.

The long-lasting discussion on collective redress in the EU has been considering this
question heavily, and putting it in contrast to the US class actions system. Both models
have their advantages and disadvantages, and the choice of a preferred model should be
considered carefully. “The difference between the opt-in and opt-out mechanisms is
straightforward to understand, but selection between them is far more difficult, since
the consequences that flow from both are complex and require a difficult balancing
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exercise to be undertaken.”

An important point relating to both mechanisms is that bundling of the claims of
numerous claimants can ease the administrative burden for national courts, allowing
them to only deal with one case instead of dealing with each case from scratch.'’?
Further differences between the two models of collective actions are to be explained

in the following subchapters.

3.3.1 The Opt-In Mechanism

The difference between opt-in and opt-out mechanisms is connected to the very nature
of collective actions. In collective actions, damages claims of individuals or businesses
are bundled into one single action. The question that needs to be answered is how these

harmed persons become parties to this single action.

“The opt-in collective action system [...] is a system where the victims have to express

their intention to be included in the action.”'> That means that in order for a person

10 1bid, Article 17

'HODGES, CH. Op. Cit., p. 119

2 WRBKA, S., UYTSEL, S., SIEMS, M. Op. Cit., p. 50
'35 EUROPEAN COMMISSION. Op. Cit. 67, p. 19-20

35



to become legally bounded by the result of an opt-in collective action, he or she must
actively express their intention to be bound by it. The opt-in system respects the right
of a person to decide whether to participate in the collective option or not, unlike the
opt-in system in which all victims of a certain anticompetitive behavior form a part of

the action automatically, unless they decide to opt-out.

The opt-in model has an advantage of limiting the risk of unmeritorious actions, which
is one of the often-expressed concerns of the EU legislators in regards to the US class
action system. In the US, a claimant can bring a damages action on behalf of
an unspecified number of harmed persons, hoping to obtain compensation for the whole
group, thus raising the potential amount of compensation obtained. It is claimed that this
set up creates a high incentive for attorneys to file class actions, given the fact that their
remuneration for legal representation of the class is based on contingency fees.'”*
Further, the opt-in mechanism is more similar to traditional rules of European litigation.
It would therefore be easier to implement such mechanism into national laws

of Member States.'>

On the other hand, opt-in collective actions often entail low participation rates, which
may render the collective redress system ineffective, especially in cases
of infringements of competition law. Such infringements often cause low value
individual harm, but to a multitude of individual consumers.'*® The low participation
rate is caused mainly by the need of the harmed individuals to spend time and money on
joining or establishing the action. Spending their resources may be detrimental
especially in cases where the individual value at stake is low, so the potential gains from
the action might not even cover the costs for the victims to take part in it. However,
it was argued that “victims who suffered a relatively large damage are likely to opt-in,
when the expected damage award is equal to or larger than the net damage award they
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could receive in an individual litigation.”

3 DIRECTORATE-GENERAL FOR INTERNAL POLICIES. Op. Cit. 138, p. p. 64
'35 EUROPEAN COMMISSION. Op. Cit. 67, p. 19-20
3¢ DIRECTORATE-GENERAL FOR INTERNAL POLICIES. Op. Cit. 138, p. p. 64

7 BERGH, R. Private Enforcement of Competition Law and the Persisting Collective Action Problem.
Maastricht Journal of European and Comparative Law. (2013), p. 21
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The increased costs are not only incurred by the harmed individuals themselves,
but also by the claimants, especially in the case of representative actions. These costs
are related to the fact that the claimant must approach each victim individually,
inquiring whether they are interested in joining the action or not, and further informing
them about the status of the concurrent proceedings. Reducing the number of potential
claimants may thereby limit corrective justice and would as a consequence cause that
illicit gain may be retained by the infringers, thus further limiting the deterrent effect

ofthe redress mechanism."®

This problem may also discourage a potential
representative claimant to file a representative action, as they may be afraid to spend
their resources on an action which will not attract the attention of enough harmed

persons to be profitable.'”’

Opt-in based collective redress mechanisms are currently the most widely used
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The Commission has also

compensatory collective redress mechanism in Europe.
inclined towards the opt-in mechanism in the 2013 Recommendation, due to the
reluctance of using the US class actions system. “Despite the fact that many EU
Member States implemented opt-in group actions in the last ten years, no sudden rises
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of actions for damages has been observed.”

3.3.2 The Opt-Out Mechanism

Conversely, collective actions under the opt-out mechanism include every person
harmed by an anticompetitive conduct unless they actively decide to opt-out of
the action. A failure to act means that the person is automatically included in the

. 162
action.'®

Opt-out actions have certain positive impacts on the collective redress proceedings.
They usually tend to cover larger number of harmed individuals who are bound by

the result of the action, thus having larger detrimental effects on the infringers than

'3 EUROPEAN COMMISSION. Op. Cit. 67, p. 19-20

' DIRECTORATE-GENERAL FOR INTERNAL POLICIES. Op. Cit. 138, p. 66
"OWRBKA, S., UYTSEL, S., SIEMS, M. Op. Cit., p. 50

" AMARO, R. Op. Cit., p. 85

2. GARCIA, C. The Role of Consumer Associations in the Enforcement of Article 82 EC. In:
MACKENRODT, GALLEGO AND ENCHELMALIER (eds.). Abuse of Dominant Position: New
Interpretation, New Enforcement Mechanisms? Springer-Verlag Berlin Heidelberg. 2008, p. 196
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the opt-in mechanism, which benefits the efficiency of private enforcement.'®

A successful opt-out action is therefore likely to obtain higher award of damages, thus
causing major losses to the infringer. Opt-out actions are also more successful than opt-
in actions in overcoming the rational apathy phenomenon of victims related to social,

. . 164
psychological, financial or transparency reasons.'®

However, as results from the US system of class actions where the opt-out model uses
contingency fees, a higher number of unmeritorious claims is generally filed at a court
due to the attorneys’ expected high financial gains. Further, the size of the opt-out
actions often motivates defendants to settle with the claimants, given the fact that the
expected damages awarded by the court may be much higher than what the defendant
would pay if the case got settled. For these reasons, it is important to establish control
mechanisms that prevent potential abuses of the opt-out actions, such as strong initial
certification stage which would not allow proceedings with unmeritorious claims.'®
In opt-out actions, another problem often tends to arise. Considering the high number
of parties involved in the class, it may be difficult to identify each one of them and their
corresponding compensation, if awarded by the court. This increases the costs the
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claimants need to incur in relation to the class action.

As previously discussed, the best known system of opt-out class actions have been
developed in the US. However, certain states have developed their own system
of collective redress in the European Union, amongst which Portugal, Denmark,
Norway and the Netherlands have inclined towards using the opt-out mechanism
of collective actions. Considerable differences exist in between the chosen models;
however, the most important finding is that in these states, “there is no requirement for
anyone to opt-in at the start of the class representative proceedings, but instead notice
must be given to all class members so that each is entitled to opt-out of the class, and

have the opportunity either not to assert his or her claim or to bring it individually.”'®’

' AMARO, R. Op. Cit., p. 87

1 ATHANASSIOU, L. Op. Cit., p. 164
' HODGES, CH. Op. Cit., p. 119

1 ATHANASSIOU, L. Op. Cit., p. 166
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Rafael Amaro suggested that a dual system using both out-in and opt-out mechanisms
should be adopted, in which it would be up to the judge to choose the most appropriate
system of enforcement, taking into account the type of damages and the number
of victims. This hybrid system of collective actions has already been adopted in several

EU Member States: '

- In Belgium, both opt-in and opt-out models are in use, depending on the type
of collective damages sought by the action. “For physical or moral damages,
consumers must opt-in to the class action. This is likely because physical and
moral damages are more personal damages, so the government felt that
consumers must opt-in to such a claim. For other types of damages, the court
will decide whether the proceeding will be opt-in or opt-out.”'® Tt is interesting
to point out that the choice between the two methods is available only for

Belgian residents. “For non-residents, only the opt-in system is applicable.”"”

- In Denmark, the general rule is that opt-in group actions can be brought either
by individual claimants, representative organizations or by the Consumer
Ombudsman. However, the judge may be granted, on a case-by-case basis,
the discretion as to whether the opt-out model is necessary to guarantee that
a significant proportion of injured parties are compensated for the damages

suffered.!”!

- In the UK, the Competition Act 1998 has recently been amended by Schedule 8
of the Consumers Rights Act 2015 in relation to private actions. Section 5
of Schedule 8 of the Consumers Rights Act 2015 states that proceedings
combining two or more claims may be brought before the Competition Appeal
Tribunal. For the collective proceedings to begin, the Tribunal must make

a collective proceedings order, in which it includes a specification of

1% AMARO, R. Op. Cit., p. 89

' EIZENGA, M., BELL, P. Class actions now available in Belgium. 2014, available at:
http://www.lexology.com/library/detail.aspx?g=ca5ec16d-50d4-44b8-ac51-c956b1cb8dd9
" BONTINCK, T., GOFFINET, P. Belgium — Competition Litigation 2017. 2016, available at:

https://iclg.com/practice-areas/competition-litigation/competition-litigation-2017/belgium
171

JUSKA, Z. Obstacles in European Competition Law Enforcement. A Potential Solution from
Collective Redress. European Journal of Legal Studies, Volume Issue (2014) 7(1) EJLS 125. Available
at: http://www.ejls.eu/15/184UK.htm
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the proceedings as opt-in collective proceedings or opt-out collective

.72
proceedings.'’

It can be observed from the previous explanations that clear consensus on which
mechanism can better achieve access to justice to victims of antitrust law infringements
does not yet exist. There are considerable advantages and disadvantages on both sides of
the table. “For example, while for serial low-value damages, opt-out will probably be
more appropriate, for damages of higher value but with fewer harmed victims, it will be
the opt-in.”'" In light of these statements, it is reasonable that the Commission does not
exclusively choose between opt-in or opt-out mechanisms, but rather opts for a hybrid
model combining the advantages of both systems. Nevertheless, the Commission has
already expressed multiple times its intention to lean towards the opt-in mechanism,
because it is afraid that negative attributes of the opt-out mechanism could be drawn

into the Member States’ legal systems.
3.4 Relief Sought by Collective Actions

Different types of collective redress mechanisms have been introduced by Member
States with the intention to prevent and stop unlawful practices, and to ensure that
compensation can be obtained for an infringement of competition law by filing
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a damages action."’

The Commission in the 2013 Recommendation distinguishes
between injunctive collective redress and compensatory collective redress, which

altogether create the system of collective redress.

According to the Commission, injunctive collective redress is “a legal mechanism that

ensures a possibility to claim cessation of illegal behavior collectively by two or more

natural or legal persons or by an entity entitled to bring a representative action™ .

Conversely, compensatory collective redress is “a legal mechanism that ensures

the possibility to claim compensation collectively by two or more natural or legal

172 Section 5 of Schedule 8 of the Consumer Rights Act 2015
'3 AMARO, R. Op. Cit., p. 89

" EUROPEAN COMMISSION. Op. Cit. 5, recital 9

'3 Ibid, p. 3
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persons claiming to have been harmed in a mass harm situation or by an entity entitled

. . -5 176
to bring a representative action”.

From these definitions, two different reliefs sought by any collective redress mechanism

can therefore be distinguished:
a. Injunctive relief

By way of injunctive relief, claimants seek to stop the continuation of illegal
behavior.!”” The EU has previously adopted Directive 2009/22/EC on injunctions for
the protection of consumers’ interests. However, the directive does not enable to obtain
compensation to those who claim they have suffered detriment as a result of an illicit
practice.'” Collective actions do not always aim at obtaining compensation for the harm
suffered. Injunction actions can sometimes work as a helpful tool to discontinue illegal
activities. “In several Member States, the power of representative organizations,
consumer associations and other bodies to bring actions for injunctions is broader than

179 .o
”*"” The Commission further

the power of such entities to bring claims for damages.
requires expedient procedures for claims for injunctive relief. It is necessary that these
claims are treated with all due expediency by the courts or competent public authorities,

in order to prevent any further harm causing damage or such violation.'*’

b. Compensatory relief

The second form of relief sought by collective actions is compensatory relief, by which
the claimants seek compensation as a group for damage they suffered individually.'®'
Such a procedure has been introduced in the majority of Member States. However,

the existing mechanisms vary widely throughout the EU. Most of the national legal

6 Ibid, p. 3

"7 EUROPEAN COMMISSION. Op. Cit. 14,p. 3
'8 EUROPEAN COMMISSION. Op. Cit. 5, p. 11
' ASHURST. Op. Cit., p. 42

'8 EUROPEAN COMMISSION. Op. Cit. 5, p. 6
'8 EUROPEAN COMMISSION. Op. Cit. 14,p. 3
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systems allow for compensatory relief for consumers, whereas only a few also allow for

.. . 182
compensatory redress also for other victims, such as small businesses.'®

3.5 The US Class Actions

Considering the importance of the US system in the European discussion on collective
actions, the system of class actions will now shortly be presented, as it is often
considered as a starting point which has often been contrasted with the EU collective
redress system. It was suggested repeatedly that the US class actions system is avoided
in the EU, mainly due to its likeliness of causing abuses and the prevailing image of
an attorney acting as an entrepreneur maximizing personal profits without sufficiently

taking care of the interests of the members of the class.'®

The US class action system is probably the most advanced system of collective redress,
as it has been developing since the second half of the 20" century. The vast majority
of antitrust cases in the US are brought by private parties, contrary to the EU, where it is
mainly the public authorities (the Commission, NCAs) who initiate proceedings against

. . . .. . 184
persons involved in anticompetitive behavior.

The system of class actions is built on the premise that a claim for damages is brought
on behalf of a class of persons against the same defendant. “A class sought to be
represented should all have a common interest and a common grievance and the relief
sought should in its nature be beneficial to all of them.”'®® The US class action system
is built on the opt-out principle, which means that the judgment is binding for all
persons who chose to be bound by it, i.e. who did not actively opt out from the action

upon receiving notification.'*®

The legal framework for class actions in the US varies from state to state. In addition
to this diversity, class actions are regulated at the federal law level, in particular by

the Federal Rules of Civil Procedure and their Rule 23, according to which the plaintiffs

82 Ibid, p. 4

'3 BERGH, R. Op. Cit., p. 13

'8 Ibid, p. 13

185 ATHANASSIOU, L. Op. Cit., p. 153

'8 WRBKA, S., UYTSEL, S., SIEMS, M. Op. Cit., p. 74-75
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must first make a motion to certify a class before the actual class action proceedings
even begin. The Rule 23 therefore allows only reasonable, well-grounded actions to

proceed to trial.'?’

A class can be certified by the court under Rule 23(a) Fed. R. Civ. P. if the plaintiffs can

establish each of the following requirements:

1. Requirement of numerosity. The class is so numerous that joinder of all

members is impracticable;

2. Requirement of commonality. There are questions of law or fact common to

the class;

3. Requirement of typicality. The claims or defenses of the representative

parties are typical of the claims or defenses of the class; and

4. Requirement of adequacy of representation. The representative parties will

fairly and adequately protect the interests of the class.

If the action meets the Rule 23(a) requirements, it must further fall under one of
the categories of actions listed in Rule 23(b)."® Rule 23(b) of the Fed. R. Civ. P. states
that if the plaintiffs seek damages on behalf of the class member, they must show
the predominance of class issues over individual issues, and the superiority of the
class procedure for resolving plaintiffs’ claims.'® Finally, after each class is certified,
the court must send notice to the members of such class, informing them that the class

has been certified and that they have the right to opt-out of the class actions.'*’

The system of collective redress at EU level, as established by the 2013

Recommendation, does not contain similar requirements. The Recommendation rather

' GERADIN, D. Op. Cit., p. 1088
'8 Ibid, p. 1088

'® MAHONEY, STACEY ANNE: Got Class?: A Comparison of US and EU Collective Actions.
American Bar Association Section of International Law, 2016 European Forum. 2016, p. 1. Available
at: https://shop.americanbar.org/Personifylmages/ProductFiles/237345198/Session%206.pdf

%0 GERADIN, D. Op. Cit., p. 1090
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sets out ‘common principles which should apply to all instances of collective redress,

and also those specific either to injunctive or to compensatory collective redress.”"’"!

There are also other considerable differences between the EU and the US systems of
collective redress. Firstly, the US class actions system allows the courts to grant treble

192
damages

to the plaintiffs, which have the tendency to attract the attention of class
actions lawyers, as it significantly increases the total amount to be possibly recovered in
the class action proceedings. Treble damages also tend to further promote both
functions of collective redress mechanisms, i.e. compensatory and deterrent functions.
In the EU, the Commission decided not to incorporate treble damages; therefore
claimants can only recover compensation for the damage actually incurred by
the antitrust law infringement. Lower compensation in stake thus lowers the deterrence
level placed upon the infringers. Secondly, it is typical in the US that both sides of
the dispute bear their own costs of the proceedings. Conversely, the Commission has
introduced the loser pays principle, in which “the party that loses a collective redress
action reimburses necessary legal costs borne by the winning party”."”> This principle
follows the traditional legal principle of legal systems in continental Europe.
However, it has the potential to discourage victims of anticompetitive behavior to file
damages actions. Using collective actions as the means of obtaining compensation may

nevertheless help to reduce the gravity of this issue, because the potential losses would

be borne by a multitude of individuals included in the respective collective action.

3.5.1 Perception of the US Class Actions in the EU

The skepticism towards the US class actions system is obvious in majority
of the European policy documents, as discussed in Chapter 3.2 of this thesis in more
detail. The US class action system is believed to have the potential of creating

the culture of abusive litigation. It has also been criticized for awarding excessive

I EUROPEAN COMMISSION. Op. Cit. 5, p. 3

2 je. damages amounting to three times the amount of the actual/compensatory damages. In:

GERADIN, D. Op. Cit., p. 1090
19 EUROPEAN COMMISSION. Op. Cit. 5, p. 63
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contingency fees'”* to attorneys representing class actions before courts, as their

remuneration is calculated from percentage of damages granted by the court.'”

The Commission stated in the 2013 Recommendation that the Member States should
create a system remuneration which does not create any incentives to unnecessary
litigation, and does not permit contingency fees which carry the risk of creating such
an incentive.'”® The system also allows seeking punitive damages'®’, which increase the
economic interests of the concerned parties.'”® In addition, it has been observed in the
US that in some cases members of the class only obtained minimum rewards for the
harm suffered, “generally a few dollars, or even in some cases a coupon for a good or

service that they will not necessarily be able or willing to use.”"

This problem often
emerges when attorneys decide to settle with the wrongdoer without waiting for the case

to be decided by a jury.

However, the US legislators are aware of the negative attributes of the US class action
system. That is why on March 9, 2017, the Fairness in Class Action Litigation Act
0f 2017°”° was passed by the House of Representatives. Its purpose has been described
as “keeping baseless class action suits away from innocent parties, while still keeping
the doors to justice open for parties with real and legitimate claims.” The Act
addresses, among others, the issue of attorney fees, which was subjected to severe
scrutiny by the Commission. The proposed provisions address both timing and amount

of fee payments, which could make class actions less profitable for plaintiffs’ attorneys,

9% «4 contingent fee is a charge made by an attorney dependent upon a successful outcome in the case
and is often agreed to be a percentage of the party’s recovery. Such fee arrangements are often used in
negligence cases and other civil actions but it is unethical for an attorney to charge a criminal
defendant a fee substantially contingent upon the result.” In: GIFIS, S. Law Dictionary. 6" edition.
Barron’s Educational Series. 2010, p. 42

1% AMARO, R. Op. Cit., p. 87
1% EUROPEAN COMMISSION. Op. Cit. 5, p. 29-30

Y7 “Exemplary [punitive] damages — compensation in excess of actual damages; a form of punishment to
the wrongdoer and excess enhancement to the injured; nominal or actual damages must exist before
exemplary damages will be found and then they will be awarded only in instances of malicious and
willful misconduct.” In: GIFIS, S. Op. Cit., p. 135

1% EUROPEAN COMMISSION. Op. Cit. 14, p. 8

"% LESLIE, CH. The Need to Study Coupon Settlements in Class Action Litigation, 18 GEO. J. LEGAL
ETHICS 1395, 1395 (2005). In: GERADIN, D. Op. Cit., p. 1088

20 HR. 985 — [15th Congress: Fairness in Class Action Litigation and Furthering Asbestos Claim
Transparency Act of 2017
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due to the fact that the fees would be limited to “a reasonable percentage of any
payments directly distributed to and received by class members never to exceed the total

amount of money directly distributed to and received by all class members.”*!

Further, the EU Competition Commissioner has criticized the US system as having
excessive and undesirable consequences, and said that she wished to produce
a competition culture and not a litigation culture, and therefore expressly was not
proposing to introduce class actions or contingency fees.”” The negative stance of
the EU towards the US class actions can further be observed in the reluctance of using
the term “class actions”. The EU legislators prefer to refer to the collective redress

mechanisms as “collective actions” or “representative actions”.

According to Athanassiou, the expressed fears relating to the US class action system are
exaggerated in the EU. The alleged risks of abuses may be reduced or eliminated by
setting safeguards that could limit their possible negative impacts. Further, European
systems of civil procedure are founded on different grounds, thus some of the fears,

. . . . .. 203
such as the existence of juries or extensive discovery powers, eliminate themselves.

3.6 Partial Conclusion

This Chapter 3 focuses on presenting different forms of collective redress mechanisms.
Two main systems of collective redress need to be put in contrast: the US system of
opt-out class actions and the EU complementary system of collective actions and
representative actions, as introduced by the Commission in the 2013 Recommendation.
It needs to be pointed out that a flawless system of collective redress has not yet been
developed in the world. The US class action system has been in use for a long time, and
it seems to have good detrimental and compensatory effects in the US antitrust law.
In search of an efficient system of collective redress in the EU, the Commission has

carefully considered both positive and negative effects of the US class actions and

" ZOROGASTUA, G., SMITH, P. Proposed Fairness in Class Action Litigation Act of 2017. American
Bar Association. Available at: https://www.americanbar.org/publications/litigation-
committees/commercial-business/articles/2017/proposed-fairness-class-action-litigation-act-of-
2017.html

22 HODGES, CH. Op. Cit., p. 131
23 ATHANASSIOU, L. Op. Cit., p. 163
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decided to incline towards a new European system by creating a complementary opt-in

system of collective actions and representative actions.

Creating a new European system of collective redress has presented a tremendous
challenge for the Commission. Given the diversity of the Member States’ legal systems
and traditions, “each legislative measure at the substantive law level has to be
scrutinized from the standpoint of its implications for cross-border litigation and its

effects on the European internal market.”***

It is not possible to establish at the time of writing this master’s thesis whether the
Commission has made a smart move by opting for this kind of European system and
refusing the US class actions as a whole. As presented in this Chapter, many scholars
have expressed both affirmative and dissenting opinions on the Commission’s preferred
choice. A unified consensus towards a specific system of collective redress that should
be adopted in the EU has not been found in the European discussion. Nevertheless, it
was agreed that there is a strong “need to ensure a well-balanced system for collective
proceedings as well as the aim of granting effective compensation for every victim of
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illegal business practices.”

24 TZAKAS, D. Op. Cit., p. 1174
2% 1bid, p. 1174
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4 Main Stumbling Blocks in Collective Actions

It has been argued repeatedly in this thesis that collective redress mechanisms are
capable of contributing to the enhancement of litigation culture in the EU Member
States. Regardless its obvious positive aspects, it is important to confront these
collective redress instruments with several issues legislators have to face when
implementing such mechanisms into their legal systems. Now that the basic framework
of collective redress in the EU and the US has been explained, this Chapter 4
concentrates on the most widely discussed issues, which are frequently scrutinized by

the Commission and scholars.

Collective actions are a complicated and complex legal instrument. It is obvious from
the above that reaching a consensus on the preferred form of a collective redress
mechanism among legislators, governments, scholars, or consumer organizations
has presented quite a struggle. However, it is generally believed that collective actions
have both positive and negative effects on the enforcement system. Collective actions
are capable of overcoming the rational apathy problem by allowing to a multitude of
harmed individuals to claim damages that they would have not otherwise claimed
individually, because the potentially awarded damages are disproportionate
to the resources spent on the collective redress proceeding. Collective actions can
further promote free-riding, in which harmed individuals file damages actions after
other damages action related to the same competition law infringement has been
decided. There is also a problem of funding of collective actions, considering that
all harmed individuals that enter the collective actions have to share the costs and risks

related to the proceedings.
4.1 Barriers to file collective actions

Individuals harmed by anticompetitive conduct are often reluctant to initiate private
lawsuits against these unlawful practices.’®® It is therefore very important that

the long-lasting discussion has been taking place in the EU, proving that

26 ATHANASSIOU, L. Op. Cit., p. 145. According to Athanassiou, “such claimants (consumers being
the characteristic example) would very rarely initiate individual actions as they face “significant
barriers in terms of accessibility, effectiveness and affordability” mainly related to high litigation and
psychological costs, complex and lengthy procedures and lack of information.”
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“the enforcement has become a strategic priority of the EU internal policy” >’

Identifying the barriers that deter individuals from filing collective actions is the first
step towards their possible elimination by adjusting the system of collective actions
so that it is accessible to most victims of anticompetitive conduct. The barriers that have
been identified include, among others, costs of the proceedings, procedural
impediments, dispersed interests, information asymmetries or differences in opinion

on the common strategy.208

Costs of collective action proceedings are considered to be one of the main barrier that
deter harmed individuals from claiming damages,””” mainly due to the fact that
individual losses are small in comparison to the expected costs of collective redress
litigation. Filing a collective action instead of an individual one could therefore
overcome the costs of the proceedings by spreading them among numerous litigants
and provide them with the means to consolidate a large number of smaller claims into

one action. 2'°

Establishing a system of collective actions could therefore benefit claims
that are subject to disproportionate costs compared to the individual claims sought by

. . 211 . . . 212
the collective action”™ " and contribute to enhancing access to justice.

Collective actions also have the ability to foster equality between litigating parties.?"
Defendants in damages action cases are most often companies with adequate means
to fight the suits. These means include either monetary funds that ensure proper legal
representation at the proceedings before the court or internal legal teams. On the other
hand, harmed individuals are in most cases consumers (either natural or legal persons)
that are usually in a weaker position that the infringer. Collective actions can therefore
facilitate access to justice to the individuals that would otherwise not file the claim

themselves.

27 ATHANASSIOU, L. Op. Cit., p. 145

2% WRBKA, S., UYTSEL, S., SIEMS, M. Op. Cit., p. 59
2% EUROPEAN COMMISSION. Op. Cit. 5, p. 2

21 EUROPEAN COMMISSION. Op. Cit. 12, p. 8

2 WRBKA, S., UYTSEL, S., SIEMS, M. Op. Cit., p. 11
12 EUROPEAN COMMISSION, Op. Cit. 71, p. 7

23 WRBKA, S., UYTSEL, S., SIEMS, M. Op. Cit,, p. 11
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4.2 The Rational Apathy Problem

It is generally believed that all losses caused by competition law infringements should
be compensated to their victims. It is desirable to force infringers of competition law
to internalize the full negative welfare effects caused by their behavior.?'* In collective
actions, however, it may sometimes seem unreasonable for harmed individuals to bring
their damages claims to courts. This is called the rational apathy problem, which

frequently occurs in mass harm situations.

The rational apathy problem is built on the following premise: it would be highly
irrational for victims of competition law infringements to bring a small-value claim
in court, because costs of the proceedings would most likely be higher than the expected
benefits that the victims who file the damages action could gain if compensation
is awarded by the court.”"” Therefore, private parties tend to initiate proceedings only
if the expected benefits of doing so are higher than costs that need to be incurred for

bringing the action.*'°

According to the Commission, “one out of five European consumers will not go to court
for less than EUR 1000. Half say they will not go to court for less than EUR 200."*"
This reluctance of harmed individuals to file damages actions leads to the infringers not
being sanctioned for their illegal activities. Collective actions have the potential
to overcome the rational apathy problem. In competition law, individuals harmed
by anticompetitive behavior are most often consumers who purchased a product whose
price was increased due to some kind of behavior prohibited by competition law.
The overcharge which is caused by such an infringement may not amount to the costs
of individual damages proceedings. In collective actions, costs of the proceedings
are spread out between a multitude of harmed individuals, which decreases each
individual’s fear that in case the collective action is not successful, they do not have

to carry the costs incurred on the proceedings themselves.

214 BERGH, R. Op. Cit., p. 20
2B 1bid, p. 14
218 1bid, p. 20

2'T EUROPEAN COMMISSION. Green Paper on Consumer Collective Redress. COM(2008) 794 final.
Para 9
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It has been further argued that consumer associations can help to overcome the rational
apathy problem. As discussed in Chapter 3.1.1, the Commission in the 2013
Recommendation recommended that Member States should designate certain
representative entities, which would be entitled to bring representative actions in court.
Therefore, two different situations regarding standing of these representative entities

in the proceedings need to be distinguished:

1. Representative actions are filed by approved consumer associations
entitled to represent their members. By joining these associations, individuals
want to actively participate in a potential representative action, which generally
causes the opt-in rates to be high. In this situation, however, only members
of such a consumer association are represented in the representative action
proceedings. Other victims of that competition law infringement are left without
compensation due to the fact that they did not join the association. The expected
sanctions faced by the infringer are therefore not equal to the total loss caused

by the infringement, thus leading to under deterrence. *'®

2. Consumer associations are established on ad hoc basis after an
infringement of competition law occurred. In this case, the number
of participating consumers is not necessarily larger than in the first case
described above, because consumers who suffered low-value damage may still
refrain from joining the group. In order to increase the participation rate, it is
essential to limit the financial risk by transferring the litigation costs to the

.o 0]
consumer association.?!”

4.3 The Free-Riding Problem

The free-riding problem emerges in situations where individual parties harmed
by anticompetitive behavior decide to leave the initiative to file a damages action to
other victims, hoping to take a free-ride on their efforts, thus potentially obtaining

compensation without having to spend their own resources.**’

I BERGH, R. Op. Cit., p. 22-23
2 Ibid, p. 22-23
20 Ibid, p. 24
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It is important to distinguish that in finding the solution to the free-riding problem,
opt-in and opt-out mechanisms score differently in this regard. It is believed that
“free-riding may be more severe in opi-in procedures than in opt-out procedures.”**!
In opt-in collective actions, harmed individuals have to actively declare their interest
in being bound by outcome of the collective action. If some of the victims stay passive
and wait for the result of the collective action they previously decided not to join, it is
convenient for them to wait for the judgment, and if damages are awarded, file
an individual damages action for the same infringement of competition law. By doing
50, they can avoid the risk of failure, which is borne by the primary collective action.”*?
It is generally believed that less people decide to opt-in than opt-out. From this
perspective, it is obvious that in the opt-in mechanism, there are more victims that can

free-ride, i.e. decide that they will file individual damages actions based on the primary

decision.

However, the free-rider problem may also occur if individual victims are allowed to
opt-out from collective actions. By opting-out, the victims can simply delay the start
of their potential individual proceedings after the primary proceedings have ended and
take the possibility to free-ride on that decision without having to carry the costs or risks
of the collective action.® “By staying in the group, the victim may be required to bear
a part of the costs of the lawsuit, but also has a higher chance of receiving
compensation. By opting out, the victim does not bear any costs, but given that his or
her losses are only small, an individual suit is not worthwhile. Therefore, the possibility

- . . 224
of free-riding seems to be a less severe problem in cases of widespread losses.”

Free-riding can also occur in follow-on actions, where there is a primary decision issued
by the Commission or NCA that confirms that competition law has been infringed.

Victims of such an antitrust violation did not have to bear the costs of the case, and they

2! Ibid, p. 24
22 DIRECTORATE-GENERAL FOR INTERNAL POLICIES. Op. Cit. 138, p. 66

3 CENTRE FOR EUROPEAN POLICY STUDIES (CEPS). Report for the European Commission.
Making antitrust damages actions more effective in the EU: welfare impact and potential scenarios. DG
COMP/2006/A3/012. 2007, p. 287

Y BERGH, R. Op. Cit., p. 24-25
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can therefore free-ride easily, using the primary decision as a legal basis for their

damages claim.

Consumer associations involved in representative actions also experience difficulties
with the free-riding problem. It is not only the lack of interest of the victims and
the financial risks associated with the litigation, but also the risk of free-riding that
provides an explanation for the lack of enforcement efforts of consumer associations.
Victims who have decided not to become members of such associations can benefit
from the associations’ efforts and claim compensation in individual proceedings.
“Consumer associations may mitigate the free-riding problem if they are able to charge
their members a fee for the costs incurred. This way, the members are forced to
contribute to the funds that are necessary to file the collective lawsuit and they cannot
behave as a free-rider. However, non-members can still behave as free-riders, because

they do not contribute and continue to benefit from the efforts of the association.”

4.4 The Principal-Agent Problem

Another issue that was discussed in the European discussion on collective redress
mechanisms is related to the so-called principal-agent problem. “A principal-agent
problem arises when a person (the agent), who is required to carry out an activity in
the interest of another (the principal), places his own interests before those he should

»22% This problem causes concerns in the US class actions system, due to the fact

protect.
that attorneys are highly motivated to pursue antitrust infringements by the means
of class actions, because of the vision of high financial gains through contingency fees.
Therefore, a situation in which “the interests of the agent (attorney) do not coincide

99227

with the interests of the principal (victims)”~"" may occur, resulting in the limited ability

of the principal to control the agent’s conduct throughout the proceedings.

The principal-agent problem is generally more likely to have negative impact
on collective actions under the opt-out mechanism. In opt-out collective actions,

the represented class is usually larger than in opt-in collective actions, and many victims

3 BERGH, R. Op. Cit., p. 25

226 T IANOS, 1., GERADIN, D. Handbook on European Competition Law. Substantive Aspect. Edward
Elgar. 2013, p. 179

T BERGH, R. Op. Cit., p. 26
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included in the action may even not be aware of the ongoing damages proceedings.
Further, the opt-out class action proceedings are heavily controlled by attorneys
representing the class. Sometimes, the attorneys’ goal can slide from trying to obtain
the highest compensation possible for the victims, to increasing their own remuneration.
In the US, attorneys often try to settle cases even before they get to be decided by
the jury, which is “attractive for the attorney but harms the interests of the represented
group members.”**® The attorneys may even “conspire with the corporate wrongdoer
to deprive the victims of their full remedy and to share the proceeds among themselves
through a collusive settlement.”™ In these cases, higher level of judicial review of
the merits of the case or the terms of the settlement may constitute safeguards aimed at
protecting the victims of the anticompetitive behavior. Further, the US, it is standard
practice in the US that class actions are certified and settled at the same time.
“In approximately one-third of all cases where certification is granted, it is for

settlement only.”*°

The Commission seems to have justified fears of the principal-agent problem that arose
in the US. However, it seems that consumer associations, which are entitled to bring
representative actions to the court, may help to reduce the principal-agent problem.
They are less motivated by monetary profits as these can generally be used only for

achieving the purpose of the association and not for private purposes.”'
4.5 The Problem of Funding

European legislators have been trying to find the best way to enhance the use of private
enforcement with the goal of ensuring that every person harmed by anticompetitive
behavior is compensated for the harm caused. It has been established that every
individual has the right to file a damages action at a national court, however one of
the standing issues is one of funding of collective actions. Bringing collective actions

tocourts can be a rather expensive experience. It was noted by Bergh that

8 BERGH, R. Op. Cit., p. 27
2 Ibid, p. 27

20 SILVER, CH. Class Actions — Representative Proceedings. In: B. Bouckaert & De Geest, Eds.,
Encyclopedia of Law and Economics, Volume V, Page 194 (Edward Elgar Publishing. 2000, p. 222

»! BERGH, R. Op. Cit., p. 29
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“irrespective of the type of collective or representative action that is preferred by policy
makers, adequate pecuniary incentives must be provided for individuals or
organizations to initiate damages actions for infringements of competition law.”*>*
It follows that it is essential to ensure that victims of competition law infringements are
not excluded from access to justice only because of their limited financial resources.
Therefore, an adequate system of funding of collective actions needs to be
established.”*® “Mechanisms of financing collective redress should allow for the funding
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of meritorious claims but avoid any incentives for pursuing unmeritorious claims.”

The 2013 Recommendation, being the last piece of legislature issued by
the Commission in regards to collective redress mechanisms, rejected the funding
system established by the US-style class actions by stating that the Member States
should ensure that it is prohibited to base remuneration of the attorneys or consumer
associations on the amount of the settlement reached or the compensation awarded.”*’
As previously discussed, the US class actions are built on the opt-out approach, and it is
the lead plaintiffs who bring class actions to courts and who are also responsible for
the costs and risks of the proceedings. Class actions bundle a high number of individual
claims, which involves high initial input of resources. Under the US class actions
system, remuneration of attorneys filing class actions on behalf of a represented class
is calculated on the contingency fees basis. “Contingency fee arrangements thus permit
attorneys to overcome liquidity problems that make it impossible for individual
consumers to pursue their rights.”>® However, these fees are paid to the attorneys from
the total compensation obtained for the class. The attorneys therefore need to obtain
funding for the actual initiation of the proceedings themselves. “Attorneys can use their
legal expertise for assessing the value of claims and invest efforts in cases which offer
the largest expected benefits for the victims of law infringements. They can also achieve

risk-spreading by handling numerous lawsuits of unequal value.”>’

2 BERGH, R. Op. Cit., p. 30

3 EUROPEAN COMMISSION. Op. Cit. 14, p. 11
34 Ibid, p. 11

5 EUROPEAN COMMISSION. Op. Cit. 5, p. 6
6 BERGH, R. Op. Cit., p. 31

37 Ibid, p. 31
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The Recommendation proposed a funding model that vastly differs from the model
based on contingency fees used in the US class actions.”® At the beginning of
the proceedings, the claimant party should declare to the court the origin of the funds
that it is going to use to support the legal action.”” Third-party funding is allowed under
the Recommendation. However, strict conditions are set out for the court to allow such

funding of the proceedings:

a. there can be no conflict of interest between the third party and the claimant party

and its members;

b. the third party must have sufficient resources in order to meet its financial
commitments to the claimant party initiating the collective redress procedure;

and

c. the claimant party must have sufficient resources to meet any adverse costs

should the collective redress procedure fail.**°

Further, reimbursement of legal costs of the winning party is based on a so-called
’loser pays principle’. Under the 2013 Recommendation, the Member States should
ensure that the party that loses a collective redress action reimburses necessary legal
costs borne by the winning party.**! This principle has one obvious goal — to deter
unmeritorious claims from being brought to courts. In other words, the claimants should
carefully consider whether their claims have merit before they decide to file

the collective action due to the inherent financial risk of losing the case.

The costs of collective redress proceedings are not connected only to the actual funds
related to the question of losing or winning such an action. Further costs must
be incurred in order to satisfy the requirements of notification, information, control and
avoidance of conflicts. Notification of victims of a certain competition law infringement
can be achieved through mass media communications, such as newspapers, radio,

television, email and internet. This can lead to reducing expenses that would have to be

¥ GERADIN, D. Op. Cit., p. 1093

Y EUROPEAN COMMISSION. Op. Cit. 5, p. 4
0 1bid., p. 4

1 1bid., p. 4
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incurred on notifying each victim by post, and can be especially convenient to use

where the identity of the individual victims is not known.**

In representative actions, it is the consumer associations that bring damages claims to
the court on behalf of a group of victims. Such consumer associations need to find both
its own costs of the litigation and adverse costs award against it, should it lose
the representative action.”*> Nevertheless, if consumer associations lack adequate
funding they will refrain from bringing representative actions for damages in cases

of competition law infringements.
4.6 Partial Conclusion

There are no doubts about the positive effects of collective redress mechanisms
on enforcement of competition law. The use of collective actions and representative
actions is capable of reducing the enforcement gap, which emerges in situations in
which small-value claims victims are reluctant to bring their claims to courts due to

certain barriers, which make it disadvantageous for them.**

These barriers include,
among others, costs of the proceedings, procedural impediments, dispersed interests,

. . . . . .. 245
information asymmetries or differences in opinion on the common strategy.

Collective actions have the ability to provide a remedy for low-value claims, which
otherwise would not have been brought to courts. The possibility of bundling
the individual victims’ claims should incentivize these harmed individuals to go to
court.”*® By filing a collective action, the costs of the proceedings spread out across
the represented class, which allows the harmed individuals to afford the generally

expensive and long-lasting proceedings. Nevertheless, it has been argued that collective

2 HODGES, CH. Op. Cit., p. 126

* MULHERON, R. Costs and Funding of Collective Actions: Realities and Possibilities. A Research
Paper for the submission to the European Consumers’ Organization (BEUC). (2011), p. 56. Available
at: http://www.law.qmul.ac.uk/media/law/docs/staff/department/71112.pdf

** HODGES, CH. Op. Cit., p. 196
¥ WRBKA, S., UYTSEL, S., SIEMS, M. Op. Cit., p. 59
6 1bid, p. 91
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redress mechanisms under the opt-out scheme achieve better deterrence, due to the fact

that a sufficiently large group of consumers will participate in the proceedings.**’

Overcoming the free-riding problem seems to be one of the hardest tasks for
the enforcement policy makers. As long as harmed individuals can benefit from being
passive members of a class and put the risk of suffering losses on the acting claimant
or consumer organization or association, free-riding will remain pervasive.**®
A possible way to overcome free-riding is tying the victims of anticompetitive behavior
to the collective or representative action by membership fees. In such a case,
the individuals would already have invested in being a part of the class, and this could

therefore potentially lower their incentive to free-ride.

Further, it seems that representative actions are more likely to succeed in overcoming
the principal-agent problem than collective actions. Representative actions are filed
by consumer organizations or associations, which are established under strict rules.
Their members’ remuneration is not calculated on contingency fees basis, which lowers

the incentive to reach a settlement with the defendant.

The Commission has clearly expressed its negative stance against the use
of contingency fees. The rationale behind it is that contingency fees are supposed to
attract the attention of entrepreneur attorneys who tend to pursue every possible
infringement of competition law with the expectation of high profit gains. However,
it has been argued that “no evidence supports the conclusion that contingency fees
necessarily lead to unmeritorious claims as they force plaintiff law firms or third-party
funders to carefully analyze the likelihood of success of the actions they contemplate
launching. That is not necessarily the case under an hourly fees system as it gives law

. . . . 249
firms an incentive to generate as much more billable work as possible.”

The current state of collective redress mechanisms in the EU does not yet allow for
a thorough evaluation of its effects on the system of enforcement of competition law.

Given that experiences with the complementary system of collective redress

*7TBERGH, R. Op. Cit., p. 22-23
8 Ibid, p. 24
* GERADIN, D. Op. Cit., p. 1101
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mechanisms as proposed by the Commission are minimal, it is difficult to assume
whether the Commission’s assumption made throughout the process were correct or not.
The Commission itself has not made any statements towards appropriate ways
of addressing these issues, but rather monitors the state of collective redress so that it
can later decide if adjustments of the collective redress system, as set up by the 2013

Recommendation, are necessary.
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5 Conclusion

“We have a different history in the US and Europe, and we don't always do things the
same way. But I think our goals are very similar: We want to protect competition and

250
consumers.”

The previous statement by Margrethe Vestager, the current European Commissioner
for Competition, defines the differences between the US and the EU collective redress
mechanisms systems perfectly. In almost every step made by EU legislators throughout
the process of establishing the European system of collective redress, it was obvious
that they purposely kept distant from the US class-actions system. One of the main
differences between the US and the EU enforcement system is the fact that while the US
competition policy encourages the highest possible effectiveness of private
enforcement, the EU aims at ensuring access to justice and full compensation of the
victims of competition law infringements. Nevertheless, both systems have been
developed in order to enhance the enforcement of competition law and promote

a well-functioning internal market and undistorted competition.

Collective redress is seen primarily as an instrument which is capable of providing those
affected by infringements of competition law with access to justice and the possibility
to claim compensation for the harm suffered.”' “Collective actions are a useful
enforcement tool that enable to bring cases, which otherwise would not have been

brought to a court, due to the small size of the claims.”**

It can be concluded that the Commission has successfully developed an effective system
of public enforcement of competition law. The Commission holds a strong position
in the competition enforcement policy. It monitors the behavior of the European market
and in case an infringement of competition law occurs, it has strong powers
to investigate and punish the infringer. However, public enforcement of competition law

aims mainly at punishing the infringers with further goals, such as the deterrence

20 VESTAGER, M. Competition Enforcement in the EU and US. Press Event, Washington DC, 2016.
Available at: https://ec.europa.eu/commission/commissioners/2014-
2019/vestager/announcements/competition-enforcement-eu-and-us_en

2! EUROPEAN COMMISSION. Op. Cit. 14, p. 10
»2 BERGH, R. Op. Cit., p. 20
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of other potential infringers. It needs to be emphasized that any infringement
of competition law brings negative monetary effects on the consumers. “Cartels raise

prices by an average of 10 or even 20%, so there's a lot at stake for consumers.”>

Public enforcement by itself does not ensure that the harmed individuals obtain
compensation for the harm suffered. That is why the Commission has put a lot of effort
into creating and promoting an effective system of private enforcement of competition
law, which would provide compensation to the victims of competition law
infringements. Under private enforcement, the victims can claim compensation either
individually by the use of damages actions, which are regulated by the 2014 Directive,
or through a complementary system of collective and representative actions,

as recommended by the Commission in the 2013 Recommendation.

It is in the Commission’s best interest to promote discussion in this regard.
In the documents discussed in Chapter 3.2 of this master’s thesis, the Commission made
findings towards the growing interests in the use of collective redress instruments
in Europe. Actions brought by certain entities or individuals on behalf of wider groups,
classes or the public at large that resulted in damages being awarded were,

by the beginning of the discussion, quite rare.*>*

The 2005 Green Paper concluded that collective actions can serve to consolidate a large
number of smaller claims into one action, thereby saving time and rnoney.255
The 2008 White Paper subsequently stated that there is a clear need for a mechanism
allowing aggregation of individual claims of victims of antitrust infringements, because
individual consumers are often deterred from bringing an individual action for damages
by the costs, delays, uncertainties and risks involved, resulting in many of them
remaining uncompensated. For these reasons, the 2008 White Paper suggested
introducing two complementary mechanisms of collective redress. First, a mechanism

based on opt-in collective actions, in which the victims of anticompetitive behavior

3 VESTAGER, M. Op. Cit.
2% ASHURST. Op. Cit., p. 105
5 EUROPEAN COMMISSION. Op. Cit. 12, p. 8
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expressly decide to join in a single damages action; second, a system of representative

. . .. .. 256
actions brought by qualified entities, such as consumer associations.”’

This scheme set out by the Commission was incorporated in the non-binding 2013
Recommendation, which further sums up general principles on collective redress in
the area of enforcement of EU competition law, and requires the Member States
to adjust their legal systems accordingly within a set timeframe. The Commission
decided to avoid the system of US class actions, mainly due to the fear of abusive
litigation, unmeritorious claims and contingency fees. However, the risk of

over-litigation is what makes the US class actions such an effective mechanism.*”’

It is clear that collective redress mechanisms are able to reduce the enforcement gap by
enhancing the coverage of damage caused by competition law infringements. Private
enforcement of competition law has formed a predominant form of enforcement in the
US and that should not be overlooked. Both the US and the EU systems of collective
redress have numerous advantages and disadvantages, and the Commission has

carefully considered all of them prior it issued the 2013 Recommendation.

Opt-out collective actions tend to include a higher number of harmed individuals in
the action due to the fact that there is a need to actively opt-out from the class in order
not to be bound by its result. This scheme has the potential of obtaining higher
compensation as a whole. However, it can be potentially more difficult and expensive
to identify each person in the class. On the other side, in opt-in collective actions
the victims of anticompetitive behavior must opt-in to the class in order to be bound by
the result of the action. The opt-in system respects the right of a person to decide
whether to participate in the collective option or not more than the out-out system.
However, fewer persons tend to participate in these actions due to several phenomena,

such as the rational apathy problem or free-riding.

From the author’s point of view, it can be concluded that the opt-in mechanism
is generally a better fit for the European litigation culture. It follows main procedural

law principles that are being applied in the Member States’ legal systems, and it seems

26 EUROPEAN COMMISSION. Op. Cit. 64, p. 4
»7T GERADIN, D. Op. Cit., p. 1095
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unlikely that the opt-out scheme is to be established in the EU. Furthermore, the opt-out
scheme is not in line with the European Convention on Human Rights, mainly with the
principle of freedom to take legal proceedings, since these persons become members of
the group automatically, without having to expressly declare their interest in being part

of the class.>*®

However, some scholars have pointed out that it might be reasonable not to choose
between the opt-in or opt-out models of collective actions exclusively, but rather
to create a hybrid system that would allow to apply either of the two models, depending
on the number of victims or the type of damages sought by the respective collective
action. Several Member States, such as Belgium, Denmark or the UK have already
adapted this hybrid system, and generally it is up to the judges to consider which system

better suits each action.

Given everything that was concluded in this master’s thesis, the author is convinced that
the EU has made a wise choice by opting for a specific, European system of collective
redress mechanism. Nevertheless, if the complementary system of collective and
representative actions proves to be successful in achieving its anticipated goals, it seems
to be reasonable to incorporate it into a binding document, such as a directive. In such
acase, the EU would be in a stronger position to enforce its implementation from
Member States, thus potentially improving the state of consumer welfare throughout

the EU.

The EU should further compare and take into consideration the already operating
systems of collective redress in several Member States, and potentially adjust the EU
collective redress system accordingly, so that the highest possible level of enforcement
of competition law is achieved, and the harm caused to the victims of anticompetitive

behavior is rectified.

The fact that the Commission has exclusively opted for the opt-in model is one of high
controversy. Despite its obvious positive effects, it may not be in line with the victims’
best interests. The fear that opt-in collective actions result in fewer persons being

compensated for the harm caused should not be overlooked. The Commission should try

¥ MIKROULEA, A. Op. Cit., p. 391
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to set up the enforcement system in a way that compensation is awarded to as many

persons as possible. That is why the best solution seems to lie in a hybrid system, which

combines elements from both the opt-in and opt-out mechanisms.”

29 MIKROULEA, A. Op. Cit., p. 408
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7 Abstracts

7.1 Abstract in English

This master’s thesis is concerned with collective redress mechanisms in the area
of competition law of the European Union. Taking into account the ongoing
modernization of private enforcement of competition law, the European Commission
had decided to create a complementary system of collective and representative actions.
Implementation of such instruments was recommended by the European Commission
in Commission Recommendation of 11 June 2013 on common principles for injunctive
and compensatory collective redress mechanisms in the Member States concerning

violations of rights granted under Union Law.

The main research question of this thesis is whether the European Commission
has taken a wise approach towards collective redress mechanisms by creating

the complementary system of collective redress, using the opt-in mechanism.

This master’s thesis is divided into 5 main chapters. In the first chapter, the readers
are introduced to the topic of enforcement of competition law in the European Union.
Further, the main research question is laid down, followed by the sources
and methodology used in this thesis. The second chapter shortly describes each way
of enforcement of competition law in the European Union. It aims mainly at describing
private enforcement of competition law, as it forms the essential legal basis for
collective redress. However, the main interest of the thesis lies in the third chapter,
which is concerned with the topic of collective actions. After a short introduction to
the topic, evolution of the European discussion on collective redress mechanisms
is presented. Different forms of collective actions are further discussed in this chapter,
and attention is also paid to opt-in and opt-out mechanisms. The forth chapter discusses
main issues in damages actions and collective actions, which are often found
in collective redress mechanisms and concludes whether the introduction of a collective
redress mechanisms is capable of overcoming such issues. The master’s thesis ends with
a conclusion in the fifth chapter, which presents partial conclusions of each chapter

and answers the main research question.

72



7.2 Abstract in Czech

Tato diplomova prace se zabyva problematikou kolektivni pravni ochrany v soutéznim
pravu Evropské Unie. V ramci probihajici modernizace soukromopravniho vymahani
souté¢zniho prava se Evropskd Komise rozhodla pro vytvofeni komplementarniho
systému hromadnych a reprezentativnich zalob, jejichz zakotveni v pravnich fadech
¢lenskych stati Evropské Unie navrhla v Doporuceni Komise ze dne 11. ¢ervna 2013
o spoleénych zasadach pro prostfedky kolektivni pravni ochrany tykajici se zdrzeni
se jednani a ndhrady Skody v clenskych statech v souvislosti s porusenim prav

pfiznanych pravem Unie.

Hlavni vyzkumnou otdzkou této diplomové prace je, zda Evropskd Komise ucinila
spravné, kdyz se rozhodla pro vytvotfeni komplementarniho systému kolektivni pravni

ochrany vyuzivajiciho tzv. opt-in metody.

Po obsahové strance je tato diplomova prace rozdélena do 5 hlavnich kapitol.
V prvni kapitole je Ctenat kratce uvozen do problematiky vymahani soutézniho prava
v Evropské Unii, a zarovenl je vyty¢ena vyzkumnéd otdzka, zdroje a metodologie.
Druh4 kapitola struéné popisuje jednotlivé formy vymahani soutézniho préva
v Evropské Unii. Zamétuje se zejména na soukromopravni formu vymahani soutézniho
prava, kterd tvofi esencidlni pravni zdklad pro kolektivni pravni ochranu.
vénuje kolektivnim Zalobam. Po kratkém tvodu do tématu je pfedstaven vyvoj evropské
diskuze na téma kolektivni pravni ochrany. V této kapitole jsou dale ptedstaveny rizné
formy pravnich prostfedki kolektivni pravni ochrany a pozornost je také vénovana
rozliSeni opt-in a opt-out systémi. Ve Ctvrté kapitole jsou rozebrany hlavni problémy,
které se v systému nahrady Skody a kolektivnich Zalob vyskytuji. V této kapitole je dale
vysvétleno, zda zavedeni systému kolektivniho pravni ochrany je schopno tyto
problémy omezit nebo vyloucit. Cela prace je zakonCena patou kapitolou, ve které jsou
shrnuty jednotlivé dil¢i zavéry diplomové prace, a kde je také zodpovézena vyzkumna

otazka.
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8 Thesis in Czech

1. Uvod

Soukromopravni vymahani soutézniho prava v Evropské Unii proSlo v nedavné dobé
vyznamnymi zménami v souvislosti se smérnici o zalobach na ndhradu skody, ktera
byla piijata v roce 2014. Jednou z otazek, ktera je jiz po delsi dobu na trovni Evropské
Unie diskutovédna, je otazka vytvoreni efektivniho mechanizmu hromadnych Zalob,
ktery by umoznil pozadovat kompenzaci za poruseni pravidel soutézniho prava vétSimu
mnozstvi poSkozenych prostfednictvim jediné Zzaloby. Kolektivni nahrada Skody byla
Evropskou Komisi (dale jen ,,Komise*) definovana jako mechanismus, ktery umoziuje
spojit vetsi mnozstvi pravnich narokd vzniklych na zaklad¢ jediného poruseni prava

do jedné Zaloby.

Evropskéa Unie se v posledni dob¢ snazi vytvofit jednotny ptistup k témto hromadnym
zalobam. Z tohoto diivodu Komise vydala fadu na sebe navazujicich dokumentti, mezi
které se fadi Zelena kniha z roku 2005 a Bild kniha z roku 2008 o zalobach o nahradu
Skody zptsobenou porusenim antimonopolnich pravidel Evropského Spolecenstvi,
vetejnd konzultace ,,Smeérem k soudrinému evropskému pristupu ke kolektivnimu
odskodneni“ z roku 2011, sd€leni Komise ,,Smérem k evropskemu horizontalnimu ramci
pro kolektivni pravni ochranu* zroku 2013 a doporuceni Komise o spolecnych
zasadach pro prostredky kolektivni pravni ochrany, ze kterych se usuzovalo, Ze Komise
vyd4d dokument upravujici hromadné Zaloby zavazny pro vSechny Cclenské staty
Evropské Unie. Nicméné Komise v roce 2014 vydala smérnici o Zalobach na nahradu
Skody, ve které otdzku hromadnych Zalob zdmérné vynechala, a tyto tak nadale zGstaly

upraveny pouze nezavaznym doporucenim z roku 2013.

Tato diplomova prace se tedy vénuje trvajici otazce hromadnych a reprezentativnich
zalob jako prosttedkim kolektivni pravni ochrany v Evropské Unii. Vyzkumnou
otazkou této diplomové prace je otazka, zda evropsti zdkonodarci zvolili vhodnou
pravni Upravu kolektivnich Zalob, kterd ma predpoklady k posileni systému vymahani
soutézniho prava v Evropské Unii. Tato diplomova prace se vénuje otazce, zda a v jaké
form¢ by kolektivni pravni ochrana méla najit svou formu, a zda Komise ucinila

spravng, kdyz se v Doporuceni ptiklonila k tzv. ,,opt-in‘ ptistupu.
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2. Vymahani soutéZniho prava v Evropské Unii

Aby bylo v Evropské Unii zajisténo dusledné dodrzovani soutézniho prava, je dalezité
vytvofit funkéni systém jeho vynucovani. Komise se jiz po nékolik desetileti usilovné
vénuje otazce, jak co nejefektivnéji snizit protisoutézni jednani. Vynucovani soutézniho
prava v Evropské Unii je postaveno na tiech pilifich, které jsou jednotlivymi Clenskymi

staty uzivany s riznou intenzitou:

1. Verejnopravni vynucovani. Prvni pilif vynucovani soutézniho prava probiha
prostiednictvim organti veiejného prava, tedy skrze Komisi a vnitrostatni organy pro
hospodarskou soutéz. Tato forma vynucovani soutézniho prava tradicné prevlada nad
ostatnimi formami vynucovani, a jejim hlavnim ukolem je zabrénit a potrestat poruSeni

prav zaruc¢enym evropskym pravem.

2. Soukromopravni vynucovani. Tato forma vynucovani se v posledni dobé¢ diky velké
aktivit¢ Komise dostava na vysluni. Soukromopravnim vynucovanim se jednotliva
poruseni soutézniho prava zazaluji u ndrodnich soudti osobami, které témito porusenimi
utrpéli Skodu. Hlavnim cilem soukromopravniho vynucovani je tedy kompenzace
poskozenych osob, a tato forma vynucovani muze zaroven dopliiovat vetejnopravni

vymahani diky svym odrazujicim G¢inkim.

3. Trestnépravni vynucovani. Na rozdil od Spojenych statdl Americkych, kde
se trestnépravni vynucovani téSi pomérné€ silné oblibé, se v jednotlivych clenskych
statech Evropské Unie tato forma vymahdni povazuje jako ultima ratio, a Uroven

kriminalizace protisoutéZniho jednani je na posouzeni jednotlivych stati.

Ditraz na preferenci jednotlivych systéml vymahani soutézniho prava zalezi predev§im
na cilech, kterych jsou jednotlivé zplsoby vynucovani schopny doséhnout.
Hlavnim cilem vefejnopravniho vymahani je vytvofeni odrazujiciho efektu, jelikoz
tento je schopny efektivné odradit potencionalni naruSitele soutézniho prava pred jeho
porusenim. Né&kteti autofi poukazuji na fakt, Ze prostfedky k dosaZeni odrazujiciho
efektu nekdy vyzaduji uloZeni extrémné vysokych pokut, které vSichni narusitelé
soutézniho prava nejsou schopni zaplatit. Z tohoto divodu by soutézni pravo mélo
vytvofit systém alternativnich sankci, kterymi by byla zajisténa naprava zplsobené

Skody a poskozenym osobam by byla poskytnuta kompenzace za zpiisobenou Skodu.
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Népravna opatieni vefejnopravniho vymahani sméfuji pouze na potrestani samotnych
narusiteldi, coz nechava poskozené osoby bez kompenzace. Z tohoto diivodu se Komise
zam¢fila na vytvoreni funkéniho systému soukromopravniho vymaéhani, které
by umoznilo jednotlivym poskozenym zadat nahradu Skody pied néarodnimi soudy.
Timto by byl odrazujici efekt vefejnopravniho vymahani doplnén kompenzaéni funkci
soukromopravniho vymahani, ¢imz by byla zaru¢ena kompenzace osob poskozenych

protisoutéznim jednanim.

Je mozné shrnout, ze vefejnopravni a soukromopravni vymahani soutézniho prava jsou
komplementarni prostfedky sledujici riizné cile, jejichz paralelni pouziti je schopné
zlepsit fadné fungovani vymahani soutézniho pradva v Evropské unii.
Ve vetejnopravnim vymahani na dodrzovani pravidel soutézniho prava dohlizi organy
vefejného prava, tedy Komise a vnitrostatni organy pro hospodatskou soutéz (v Ceské
republice se jedna o Utad pro ochranu hospodaiské soutdZe). V soukromopravnim
vymahéani jsou to samotné poskozené osoby, které se svych subjektivnich prav
zaruCenych evropskym pravem domahaji piimo pred narodnimi soudy, a to dvojim

zpusobem:

- V prvni fad¢ se jedna o vyméhani cestou individualnich zalob na ndhradu Skody.
To znamend, ze jednotlivé poSkozené osoby mohou zahdjit fizeni o ndhradu
Skody pfimo u narodnich soudii. Pravni ramec pro tyto zaloby byl vytvoren

smérnici o zalobach na ndhradu Skody z roku 2014.

- Za druh¢é, nékdy mohou nastat situace, ve kterych je velkd skupina osob
(fyzickych nebo pravnickych) poskozena stejnym protisoutéZznim jednanim,
které porusSilo jejich subjektivni prava chranéna evropskym pravem. V téchto
ptipadech se individudlni zaloby nejevi jako idedlni prostfedek ochrany proti
nelegalnim praktikdm ¢i néarokovani kompenzace za zptsobenou Skodu.
Proto byl vyvinut systém kolektivni pravni ochrany, ktery se uplatni v situacich,
kdy jednotlivym poskozenym osobdm byla zplisobena pouze mala skoda, ktera
ovSem ve svém souctu predstavuje obohaceni naruSitele soutézniho prava

potencionalné dosahujiciho vysokych ¢astek.
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3. Kolektivni Zaloby jako prostiedek vymahani

Kolektivni pravni ochrana je typ procesniho prostiedku, ktery umoznuje skupiné osob
se spolecnym zdjmem (n€kdy nazyvané jako ,tfida*) sloucit jejich jednotlivé naroky
v jednu Zzalobu, kterd se poda vici narusiteli jménem celé této skupiny. Komise tuto
situaci, kdy je jednim protisoutéZznim jednanim poskozeno velké mnozstvi osob nazyva
terminem ,,uddlost hromadné skody*“*®. Kolektivni pravni ochrana je schopna usnadnit
pfistup ke spravedlnosti v ptipadech, kdy jednotlivé naroky individudlnich poSkozenych
osob jsou tak nizké, Ze jejich uplatnéni zalobami by nebylo rozumné, jelikoz financni
prostiedky a Cas vynaloZeny na tuto zalobu by mnohonasobné pievysovaly samotnou

Skodu, ktery byla pfedmétnym protisoutéznim jednanim zpiisobena.

V situaci, kdy by narodni soud vynesl rozsudek tykajici se hromadné Zaloby, by byl
tento rozsudek zdvazny pro vSechny osoby, které by byly zastoupeny touto hromadnou
zalobou. Je ovSem nezbytné, aby Skoda zplsobend protisoutéznim jednanim byla
spoletna vSem poskozenym osobam jedné ,tiidy“, a aby téchto jednotlived byl
dostatecny pocet proto, aby podani jednotlivych zalob na ndhradu Skodu pozbyvalo

smyslu.

Hromadné Zaloby nezastavaji dllezitou roli pouze v oblasti soutézniho prava, ale mimo
to se dale uplatiiuji v dalSich oblastech evropského prava, jako je ochrana spottebiteld,
pracovni pravo, nekald soutéZ ¢€i pravo Zivotniho prostfedi. Pro tyto oblasti je typicka
aktivita zvlastnich asociaci ¢i zastupitelskych organd, které jsou opravnény podat

zalobu bud’ v z4jmu osob, které zastupuji, anebo ve vefejném zajmu.
3.1 Evropska diskuze na téma kolektivni pravni ochrany

SoutéZni pravo je komplexni fenomén, ktery se nesestava pouze z legislativnich textd
a soudnich rozhodnuti. Vyznamnou roli hraji také politické ¢i ekonomické faktory, které
jsou schopny urCovat smeétfovani politiky hospodaiské soutéze v Evropské Unii.
Z tohoto divodu je dileZzité nastinit zdkladni pribéh diskuze o hromadnych Zalobéch,

ktera se vedla na trovni Evropské Unie. V obecné roviné bylo jednim z hlavnich cilt

260 EVROPSKA KOMISE. Doporuceni komise ze dne 11. &ervna 2013 o spoleénych zasadach pro
prostiedky kolektivni pravni ochrany tykajici se zdrzeni se jednani a nahrady Skody v ¢lenskych statech
v souvislosti s porusenim prav ptiznanych pravem Unie (2013/396/EU), s. 1
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Komise zajistit zmenSeni mezery ve vynucovani soutézniho préva, ktera je zptusobena

tim, ze n€ktera protisoutézni jednani zistanou z riznych diivodi nepotrestana.

V roce 2005 vydala Komise Zelenou knihu o zalobach na nahradu Skody zptsobené
porusenim antimonopolnich pravidel Evropskych spolecenstvi. Komise v Zelené knize
posoudila tehdejsi podminky pro uplatnovani Zalob pro poruseni soutézniho prava myj.
stanovenim pravnich a procesnich piekazek, které znemoznovaly efektivni pouzivani
téchto zalob o nahradu Skody. Na zaklad¢ zpravy Ashurst z roku 2004 Komise dosla
k z&véru, ze stav hromadnych zalob v ¢lenskych statech Evropské Unie je velmi
zaostaly, a ze je tfeba podniknout dalsi kroky ke zvySeni urovné soukromopravniho
vymahani na Grovni Evropské Unie. Komise dale dos$la k zavéru, Ze osoby s nizkymi
individudlnimi naroky zptisobenymi protisoutéznim jednanim pouze ziidka podavaji
zaloby o nadhradu Skody, a uzaviela, ze je tfeba vytvofit systém hromadné pravni
ochrany, kterd by zvysila Urovenl ochrany zdjmua téchto osob. Komise tedy vyzvala
k predkladani navrhii s cilem identifikovani hlavnich piekazek na trovni pravnich fada
¢lenskych statd, které by napomohly ke snadnéjSimu nalezeni systému Zalob na nadhradu

Skod pro poruseni soutézniho prava.

V navaznosti na navrhy, které Komise obdrzela po vydani Zelené knihy, Komise dale
zvefejnila Bilou knihu o Zalobach na nahradu Skody v roce 2008. V tomto dokumentu
Komise zvazila jednotlivé alternativy vyvoje politiky hospodaiské soutéze v oblasti
hromadnych Zalob, a konstatovala, Ze kazdému jednotlivci, ktery utrpél Skodu
zpusobenou protisoutéznim jedndnim, musi byt umoznéno zidat ndhradu Skody
u ndrodniho soudu. Komise znovu konstatovala, Ze je nutné vytvofit mechanismy
kolektivniho vymahani, které by umoznily spojit jednotlivé zaloby osob poSkozenych
porusenim antimonopolnich pravidel. Bylo zji§téno, Ze ,,prestoze v nékterych clenskych
statech byly v posledni dobé zaznamenany urcité znamky zlepSeni, zatim osoby, které
byly poskozeny porusenim antimonopolnich pravidel ES, v praxi jen malokdy obdrzi

] N 261
nahradu za utrpénou Skodu.*

Komise tedy navrhla zavedeni kombinace dvou vzajemné se dopliiujicich mechanismi

kolektivniho vymahani, které by mohly tyto problémy ucinné vyftesit:

2! EVROPSKA KOMISE. Bil4 kniha ze dne 2. dubna 2008 o Zalobach o nahradu $kody zpiisobené
poruSenim antimonopolnich pravidel EU. KOM(2008)165
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- zaloby podané v zastoupeni, které¢ predkladaji kvalifikované subjekty, jako
jsou sdruzeni spotiebitelll, stitni organy nebo oborova sdruZzeni, jménem
poskozenych osob. Tyto subjekty jsou bud oficialn¢ urCeny predem, nebo
povéieny Clenskym statem ad hoc, aby jménem svych ¢lenti podaly zalobu

v souvislosti s konkrétnim piipadem poruseni antimonopolnich pravidel; a

- kolektivni Zaloby s vyslovnym piredchozim souhlasem vS§ech Zalobcii, v nichz
se poskozeni vyslovné rozhodnou spojit své jednotlivé naroky na odSkodnéni

za utrpénou $kodu do jedné Zaloby.?*

Tento komplementarni systém byl Komisi navrzen z diivodu, ze kvalifikované subjekty
nejsou schopny nebo ochotny se zabyvat kazdym narokem, ktery z kazdého
jednotlivého poruSeni soutéZzniho prava vznikne. Je tedy zapotfebi vytvofit
mechanismus, ktery pokryje co nejvétsi mnozstvi narokd, a kde Zzadny poskozeny
nebude ochuzen o své pravo zalovat o nahradu Skody zptsobenou porusenim soutézniho
prava. V navaznosti na Zelenou knihu vydala Komise v roce 2009 navrh smérnice

o zalobach na ndhradu Skody, kterd se ovSem nesetkala s uspéchem, a byla Komisi

stazena.

Vroce 2013 vydala Komise Doporuceni o spolecnych zisaddch pro prostredky
kolektivni pravni ochrany s cilem ,usnadnit pristup ke spravedinosti v souvislosti
s poruSenim prav priznanych pravem Unie a doporucit vSem clenskym statum, aby
na vnitrostatni urovni zavedly systém kolektivni pravni ochrany, ktery by v celé Unii
vychazel ze stejnych zdasad a soucasné by zohlednoval pravni tradice clenskych stati
a obsahoval pojistky proti jeho zneuzivini.*® Komise v doporugeni stanovila, e
Clenské staty by meély piijmout nezbytna opatiteni k provedeni zasad obsaZenych
v Doporu€eni nejpozd€ji do 11. Cervna 2015. Jelikoz ma tento dokument formu

doporuceni, promitnuti zasad v ném obsazenych do pravnich tada clenskych statli neni

ze strany Evropské Unie vynutitelné.

V Doporuceni Komise pfevzala komplementarni systém kolektivni pravni ochrany tak,

jak byl navrZen v Bilé knize, ktery nadto rozvedla do vétSiho detailu. Komise navic

%2 ibid, s. 4
63 EVROPSKA KOMISE. op.cit. 260, s. 2
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rozlisila mezi (i) prostfedkem kolektivni pravni ochrany tykajici se zdrZeni se jednani,
kterym se rozumi ,,pravni prostiedek, ktery umoziuje, aby se dvé a vice fyzickych
¢i pravnickych osob nebo zastupujici subjekt opravnény podat reprezentativni Zalobu
mohly kolektivne domahat zastaveni protipravniho jednani, a (i1) prostfedkem
kolektivni pravni ochrany tykajici se nahrady Skody, kterym je ,prdavni prostiedek,
ktery umoznuje, aby se dvé a vice fyzickych ¢i pravnickych osob, jez tvrdi, ze jim vznikla
Skoda v wudadlosti hromadné skody, nebo zastupujici subjekt opravneny podat

reprezentativni Zalobu, mohly kolektivné domdhat néhrady Skody.<***

Kolektivni zaloby na zdkladé Doporuceni maji vyuzivat tzv. ,,opt-in“ zasady,
coz znamena, zZe zalujici strana ,,by se méla vytvdret na zdklade vyslovného souhlasu
fyzickych nebo pravnickych osob, které tvrdi, e jim vznikla Skoda.“*® Opakem této
zasady je tzv. ,,opt-out* zasada, ktera je vyuzivana hromadnymi zalobami ve Spojenych
staitech americkych (tzv. ,class-actions®). Do zaloby typu opt-out jsou zahrnuty
vSechny poSkozené osoby, které aktivné nevyjadrily, ze se této Zaloby nechtéji ti¢astnit.
Otazka, zda evropsky systém hromadnych zalob ptizpisobit opt-in nebo opt-out
systému, byla po dlouhou dobu jednou z nejvice diskutovanych. Komise se ve svych
dokumentech stavéla pomérné negativné k opt-out systému vyuzivanému ve Spojenych
statech americkych, a to z né€kolika divodi. Dle mnohych nazorti pouzivani tohoto
systému zvySuje pravdépodobnost neodiivodnénych zalob, a to zejména v souvislosti
s tim, jak je ve Spojenych statech americkych nastaveny systém odmeénovani advokati
zastupujicich hromadné Zaloby. Advokati zastupujici hromadnou Zzalobu pracuji
na zakladé honorafe odvijejiciho se od tspéchu dosazeného ve sporu (tzv. ,,contingency
fees®), coz v pfipadé hromadnych zalob mulZe pfitahovat pozornost advokati.
Na druhou stranu, Zaloby vyuzivajici systému opt-in €asto vykazuji nizkou miru ucasti.
Naroky jednotlivych poSkozenych osob u hromadnych zalob jsou totiz vétSinou pfilis
nizké na to, aby byly tyto poSkozené osoby ochotné vénovat sviij €as a prostfedky

na obranu proti protisoutéznimu jednani, které jim zptsobilo Skodu.

2% ibid, s. 3
265 ibid, s. 3
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4. Hlavni problémy v systému kolektivnich Zalob

Vytvafeni nového evropského systému kolektivni pravni ochrany pro Komisi
pfedstavovalo nesmirné¢ naro¢ny ukol. Vzhledem k riznorodosti pravnich tadu
jednotlivych clenskych stath a jejich tradic musely byt Komisi prozkoumany jednotlivé
moznosti nastaveni hromadnych zalob, a to jak na urovni hmotnépravni, tak
1 procesnépravni. Jak evropsti zdkonodarci, tak 1 akademici se shoduji na tom, ze systém
kolektivni pravni ochrany je schopny pfispét ke zlepSeni urovné vymahani soutézniho
prava v Evropské Unii. I ptes veskeré pozitivni efekty, které tento systém miize pfinést,

je potfeba se zaméfit i na negativni stranky tohoto systému.

Uplatiiovani kolektivnich zalob muze byt ztizeno urCitymi bariérami, které odrazuji
poskozené osoby od jejich uplatnéni u narodnich soudd. Vcasna identifikace téchto
bariér je prvnim krokem k jejich moZznému zamezeni, a to spravnym nastavenim
systému hromadnych Zzalob, ktery se timto stane pfistupnym pro co nejvétsi spektrum
osob poskozenych protisoutéznim jednanim. Mezi jednu z téchto bariér se fadi naklady
spojené s fizenimi o hromadnych zalobach, a to hlavné z diivodu, ze individuélni ztraty
zpusobené protisoutéznim jednanim jsou minimalni oproti tomu, kolik casu
a prostiedkd je tieba na takova fizeni vynalozit. Vytvofenim systému hromadnych zalob
by se ovSem tato bariéra mohla eliminovat, a to z diivodu, ze naklady, které je potieba
na toto fizeni vynalozit se rozprostfou mezi velky pocet poskozenych osob. Hromadné
zaloby maji dale také schopnost vyrovnat nerovnovdhu mezi protistranami, jelikoZz
zalované strany jsou ve vétSin€ piipadil spolecnosti, které maji k dispozici dostatené
prostiedky k obrané pted Zalobou. Tyto prosttedky mohou zahrnovat jak financni, tak
1pravni zdzemi zalované spole¢nosti. Na druhou stranu, osoby poskozené
protisoutéZznim jednanim jsou ve vétSin€ ptipadl spotiebitelé, ktefi takovymi prostfedky

nedisponuyji.

Je vSeobecné uzndvanym faktem, Ze veSkeré Skody zplisobené porusenim soutézniho
prava by mély byt poskozenym z tohoto protipravniho jednani nahrazeny. Nékdy ovSem
mohou nastat situace, kdy podéni Zaloby na nahradu Skody se poSkozenym zda
nerozumné (tzv. ,,rational apathy problem‘. Tento problém je zalozen na premise, Ze by
bylo iraciondlni pro poSkozené podat Zalobu pro ndhradu Skody zplsobenou

protisoutéZznim jednanim v situacich, kdy by jejich narok byl nizky, protoze naklady,
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které by tito poskozeni museli za soudni fizeni vynalozit, by pravdépodobné byly vyssi
nez samotnd potencionalni kompenzace pfiznana soudem. Z tohoto diivodu je vhodné
zavedeni systému kolektivni pravni ochrany, ktera je schopna tento problém zmirnit,
jelikoz naklady vynalozené na soudni fizeni se rozprostfou mezi vét§i mnoZzstvi
poskozenych, coz ma za nasledek snizeni individudlni obavy ze ztraty, kterd by mohla

nastat v ptipad¢, kdyby byl soudni spor o ndhradu Skody neuspesny.

DalSim problémem, ktery je spojovan se systémy kolektivni pravni ochrany, je tzv.
parazitovani (,free-riding problem). Parazitovani se nejCastéji vyskytuje v situacich,
kdy jednotlivi poSkozeni protisoutéznim jednanim se rozhodnou ponechat iniciativu
podani zaloby na ndhradu Skody na ostatnich poskozenych s vidinou toho, Ze pokud
jejich zaloba u soudu uspéje, zvysi se Sance toho, ze by uspéla i jejich zaloba, a to
za souc¢asné minimalizace rizik spojenych s podanim zaloby jako prvni. Zde je potieba
upozornit na to, ze parazitovani se ¢astéji objevuje u hromadnych Zalob vyuzivajicich
opt-in systém. U tohoto systému se totiz musi poSkozeni do hromadné Zaloby aktivné
zapojit, coz znamena, ze je jim dana vétsi mira diskrece, nez u opt-out systému. V tomto
piipadé¢ je tedy pravdépodobnéjsi ocCekavat, ze néktefi z poskozenych zamérné
do hromadné Zaloby nevstoupi, a v pfipad¢, Ze tato uspéje, nasledné uplatni svllj narok

individudlni Zalobou na ndhradu Skody.

Dal$im argumentem pro zavedeni hromadnych zalob vyuZzivajicich opt-in systému je,
Zeu tohoto systému je men$i pravdépodobnost, Ze dojde k rozporu mezi zajmy
zastoupené osoby a zastupcem (tzv. ,principal-agent problem ). Tento problém miiZe
nastat v situacich kdy zastupce, od kterého se vyZaduje, aby zastupoval zajmy jinych,
uptednostni své vlastni zajmy na tkor zajmu takovéto skupiny osob. Moznost vyskytu
tohoto problému je vyssi u Zalob spadajicich pod opt-out systém, které se t&$i oblibé
predevsim ve Spojenych statech. Advokati zastupujici hromadné Zaloby zde maji vEtsi
moznost kontroly nad fizenim, a mohou byt tedy motivovani vidinou vlastniho zisku.
To miize zpUsobit, Ze tito zastupci upiednostni smirné urovnani sporu pred vyckanim,
jak by o sporu rozhodla porota. Pfedcasné ukonceni Zaloby totiz pravnim zastupciim
zarucuje alespon n¢jakou odmeénu za jeji zastupovani, ale v piipade, kdyby ptipad byl

rozhodnut porotou a prohral, jejich odména by byla miziva. I z t€chto divodi se zda
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rozumné zavedeni reprezentativnich zalob na trovni ¢lenskych stati Evropské Unie,

jelikoz tyto jsou méné motivovany financnimi zisky.

Dale je potifeba zminit, Ze uplatiiovani hromadnych Zalob u narodnich soudi je obecné
velmi ndkladnou zalezitosti. I presto je ale tfeba zajistit, aby osoby posSkozené
protisoutéznim jednanim nebyly piipraveny o moznost uplatnéni svych naroka u soudd.
Komise se k zajisténi financovani hromadnych zalob vyjadiila tak, ze ,,dostupnost
financovani soudnich sporit v ramci kolektivni pravni ochrany by mela byt zajistena

266 .
< Komise

zplisobem, ktery nevede ke zneuzZivani systému nebo ke stretu zdjmil.
v Doporuceni nastavila model financovani, ktery se vyrazné¢ odliSuje od modelu,
ktery je pouzivan ve Spojenych statech, a pro financovani byla stanovena pomérné
striktni pravidla. Komise doporucila, Ze na pocatku fizeni o hromadné Zalob¢ by zalujici
strana méla mit povinnost sdélit soudu, odkud pochdzi finanéni prosttedky, které bude
vyuzivat na podporu svych pravnich kroki. Komise ale zaroveii dovoluje, aby

financovani bylo poskytnuto tfeti osobou. Soud by mél mit moZznost prerusit fizeni,

pokud finan¢ni zdroje poskytuje tfeti osoba a:

a. existuje stiet z4jmul mezi tfeti osobou a Zalujici stranou a jejimi ¢leny;

b. tfeti strana nema dostatek zdroj, aby splnila své finanéni zédvazky vici zalujici
stran¢ zahajujici kolektivni fizeni; a

c. zalujici strana nema dostatek zdroji na kryti vyloh protistrany, pokud nebude

mit v kolektivnim fizeni Gspéch.

Rizeni o hromadnych Zalobach je rovnéz zaloZeno na zisadé, ze kdo prohral, plati.
Tato zdsada znamend, Ze kdo prohraje fizeni o kolektivni Zalob&, nahradi za podminek
platnych v pfislusnych vnitrostatnich pravnich pfedpisech nezbytné naklady fizeni, které
vynalozila vitézna strana. Tato zdsada mé jednoznacny cil, a to, aby nebyly uplatiovany

zaloby, které nemaji dostatecny pravni zaklad.
5. Zavér

Evropské komisarka Margrethe Vestager na konferenci ,,Vymahani soutéZniho prava

v EU a USA* v roce 2016 prohlasila: ,,Spojené staty americké a Evropska Unie maji

266 ibid, s. 2
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rozdilnou historii a ne vzdy dé€laji véci stejnym zpiisobem. Ale myslim si, Ze naSe cile
jsou velmi podobné: snazime se ochrénit sout& a spotiebitele.“*’ Jeji vyjadieni se zda
byt naprosto presnym. V témét kazdém kroku v ramci postupného vyvoje evropského
systému hromadnych Zalob se evropsti zakonodarci zamérné vyhybali pouziti prvki
z amerického class action systému, ale i piesto byly oba systémy vyvinuty s cilem
zlepsit vynutitelnost soutézniho prava, fungujici vnitini trh a nerusenou soutéz

prospivajici spottebiteltiim.

Lze dospét k zavéru, ze Komisi se podafilo vytvorit funkéni systém veiejnopravniho
vymahani soutézniho prava. Komise méa v ramci vefejnopravniho vynucovani velmi
silnou pozici, v rdmei které monitoruje chovani na evropském trhu, a v ptipadé poruseni
ma k dispozici Siroké pravomoci pro vysetfeni a ndsledné potrestani protisoutézniho
jednani. I presto vefejnopravni vymahani mifi hlavné na potrestani vzniklych poruseni
soutézniho prava s cilem zajisténi prevence dal§iho nezéddouciho jedndni, ovSem
nezajiStuje jakoukoliv kompenzaci osob poSkozenych takovymto protisoutéZznim
jednanim. Komise tedy vyviji znacné TUsili na vytvofeni efektivniho systému
soukromopravniho vymahani, které by zarucilo, Zze poskozenym osobam bude

poskytnuta kompenzace za poruseni jejich subjektivnich prav.

Pfijetim smérnice o zalobach na nahradu Skody v roce 2014 bylo zlepSeno procesni
postaveni jednotlivych osob poSkozenych protisoutéZnim jedndnim pii soudnich
sporech o nahradu Skody. Smérnice se oviem nevénuje problematice kolektivni pravni
ochrany, tudiz nejvice relevantnim dokumentem v této oblasti je stdle nezdvazné

Doporuceni Komise z roku 2013.

Autor této diplomové prace je piesvédCen, Ze opt-in mechanismus je vhodnéjsi
pro instrumenty procesniho prava uzivané v pravnich fadech ¢lenskych stati Evropské
Unie. Navic, charakteristika opt-out mechanismu neni slucitelnd s principy Evropské
umluvy o lidskych pravech, a to pfedev§im s principem svobody predlozit véc soudu,
protoze osoby se automaticky stavaji ¢leny skupiny, anizZ by pfitom projevily vyslovny
souhlas s Zalobou. Zd4 se tedy rozumné, aby Evropska Komise nepouzivala opt-in

a opt-out mechanismy vzajemné vylucné, ale spiSe aby vytvofila hybridni systém

27 VESTAGER, M. Competition Enforcement in the EU and US. Tiskovéa konference, Washington DC,
2016. Dostupné na: https://ec.europa.eu/commission/commissioners/2014-
2019/vestager/announcements/competition-enforcement-eu-and-us_en
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umoziujici pouziti obou modeld. Nékteré clenské staty jako napt. Belgie, Déansko
¢i Spojené kralovstvi takovyto hybridni systém jiz vytvoftily, a jejich narodni soudci
rozhoduji o pouziti toho kterého modelu hromadnych zalob pii kazdé zalobé
individualné. Evropskd Komise by tedy méla nadale sledovat a porovnéavat funk¢énost
systémi hromadnych zalob v jednotlivych ¢lenskych stitech a potencionalné upravit
evropsky systém kolektivni pravni ochrany tak, aby bylo dosazeno co nejvétsi ochrany

prav chranénych soutéznim pravem.
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