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Abstract

Protecting the human rights of prisoners has become an issue of paramount 

interest over the last several years, and rightfully so. In the wake of political and 

cultural upheaval throughout the Balkan States, and with the current trend 

towards fighting terrorism, prisoners, and the information they possess, have 

become increasingly important. Just as important as obtaining this crucial 

information, however, is ensuring that means of interrogation do not evolve into 

greater injustices than the crimes themselves. Historically, international bodies 

have been established and reformed following periods of severe human rights 

atrocities. Genocide and ethnic cleansing, for example, have served as such 

incidents severe enough to raise international action. Through their broad 

definitions and policies, these international mechanisms set forth to protect 

human rights on a global level, but only thought regional cooperation can this 

tremendous goal ever be achieved. It will be the purpose of this research to 

examine, in detail, international cooperation from two of the world’s most major 

regional players, Europe and the United States. Because these two regional 

powers share so many similarities, including, among many others, common 

cultural roots, comparable economic function, and similar legal systems, one 

would expect that their respective adherence to international mandate would also 

have close resemblance, especially since both powers were instrumental in the 

creation of these international controls. On the contrary though, the US has 

increasingly broken away from the strict detainee treatment policies, set forth by 

the Geneva Convention, that the rest of the world has found so necessary in 

preventing atrocious abuses of power, including torture. Europe, on the other 

hand, has increased efforts at enforcing safe detainment practices, and has even 

extended prison access to non-EU nationals in need of sanctuary from the 

dangers of domestic imprisonment. Once clear definitions of what detainee 

abuse, pertinent human rights violations, and torture during interrogation have 

been established, this research will delve into separate regional functions. Close 

examination of these functions will discover the root of deviation between

Q
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Europe, where the example of history has possibly created stronger social 

concern, and the US, where the political structure allows politicians to override 

constitutional rights.

Preface

What comes to mind when we hear the word torture? For many it is an evocative 

term conjuring mental images of barbaric incidences of electrocution, fingernail 

removal, or severe mental abuse. In truth, however, the definition of torture is 

much more expansive. It is the goal of this research, after defining the broader 

meaning of torture, to examine the contexts that allow such grave abuses of 

human rights to occur within modern society. These occurrences, disturbingly, 

take place not only in third world countries, but at the hands of the world’s 

wealthiest superpower, and in the face of an international community that has 

established clear policies against such practices. The various contexts that will 

be most important to consider include the historical, especially for Europe, and 

the political, especially for the US. The methodology of research will employ 

comparative analysis between regional policies, laws and ambitions that exist 

both in the United States and in the European Union, and which are intended to 

govern the human rights standards imposed upon detainees. This comparative 

analysis will take place against the contextual background of international bodies 

established by the international community for similar purposes. Additional 

analysis will occur in the form of several case studies designed to examine, in 

detail, the current situations within these regional powers. The outcome of this 

investigation will allow a more comprehensive understanding of why two similar 

world powers differ on such a fundamental issue.

о
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List of Terminology and Abbreviations

Abuse- Treatment defined as unacceptable by the UN 

Convention on Torture or other law.

Camp Delta- 

Camp X-Ray-

Second Stage of Guantánamo terrorist suspect camp.

First stage of Guantánamo terrorist suspect camp.

Detainee- An individual taken into custody under conventional 

arrest procedures or otherwise.

DOD- Department of Defense

Falaka/falanga- Beating the soles of ones feet.

HDI- Human Development Index

International Bodies- United Nations and other institutions established

in order to achieve international goals.

KUBARK- CIA Cold War interrogation manual.

Legal Mechanisms- Policies, acts, laws etc. designed to control behavior.

OGO- Other Government Organizations (Code for CIA)

Palestinian Hanging- Tying of hands behind ones back and subsequent

suspension from said bonds. (Fig. 2)
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Regional Power-

Short Shackling-

The Sleeping Bag-

Torture-

Violation-

Waterboarding-

Large scale political and economic players in the 

international scene, for this work, the EU and US.

Binding one in a squatting position for prolonged 

periods of time. (Fig. 1)

Binding one with rope or wire and enveloping them in 

a sleeping bag, then applying pressure to their entire 

body for a claustrophobic effect.

Treatment defined as unacceptable by the UN 

Convention on Torture or other law.

Treatment defined as unacceptable by the UN 

Convention on Torture or other law.

Binding of ones body to a stiff board and wrapping 

their face in cloth or plastic then pouring water over 

their head giving the sensation of drowning.
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Introduction

On November 4th, 2003 at 2 a.m., Manadel al-Jamadi was violently seized by 

Navy SEALs from his Baghdad home. Jamadi was taken to the Abu Ghraib 

detention facility not far away, where he was admitted without any formalities 

such as paperwork or a physical examination. He had already been beaten in 

his struggle with the SEALs, and was confined to a small interrogation chamber, 

where his hands, bound behind his back, were secured to a window bar situated 

above waist height. A plastic bag was then placed over his head. Within 45 

minutes, Jamadi’s rib cage, forced inward due to his awkward position, had 

restricted his breathing, and upon removing the plastic bag, his CIA interrogator, 

bewildered, found him dead.

Six months later, on the 22nd of March, 2004, Boris Daskalov, held in a police 

interrogation room in Polvdiv Bulgaria, refused to give written statement without 

the presence of an attorney. Daskalov, then 22, was handcuffed, in a bent over 

position, with his hands behind his legs then suspended between two chairs by 

way of a wooden pole that had been inserted under his arms. When 

interrogators began to beat the soles of his feet with rubber batons, he agreed to 

sign the statement, and was released.

Both Jamadi, killed by Palestinian Hanging (Fig. 2), and Daskalov, having 

experienced falaka/falanga, were detained for interrogation, and became victims 

of brutal means of torture. Jamadi’s perpetrators, employees of the United 

States law enforcement system, just like Daskalov’s, who were law enforcement 

employees of a future EU member state, felt they could use any means 

necessary to extract information from their victims. The important difference 

between these two graphic cases of abuse is simple. Political leadership in the 

United States is fighting to keep such obviously immoral, and legally wrong, 

treatment of prisoners as an acceptable norm, despite its prohibition by 

international and domestic law. On the contrary the EU continues to discourage
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such behavior, threatening accession disqualification against states where cases 

occur, and cooperating with the international community’s view that such 

behavior is unacceptable.

The illegal detainment and subsequent torture of prisoners of war, terrorist 

suspects, and political prisoners, although unacceptable, is unfortunately a 

frequent occurrence. Said abuses regularly take place in many third world and 

developing nations, however, the scope of this paper will be limited to 

investigation of the United States and the European Union. The logic behind 

addressing detainee abuse in developed regions only, is as follows. Since these 

industrialized regional powers serve as economic, political, and social examples 

for developing states, it is appropriate to confront this serious issue from the top 

down. If the United States should serve as the example for a free democracy, 

yet continues to torture terrorist suspects, then why should any developing 

democracy be expected to use approved interrogation practices? Take for 

example the situation in Liberia1 where President Taylor, in the wake of 9/11, 

made public that any opposition to his part was considered terrorism. Taylor 

then decided that journalist, and long time critic, Hassan Bility, was an “unlawful 

combatant,” having him imprisoned and tortured to the tune of American protest. 

Taylor’s response to this criticism was that Bility was being treated “in the same 

manner in which the U.S. treats terrorists.”2 Meanwhile, British parliament, for 

the first time in history, found it necessary to send written appeal to the US 

Supreme Court. They advised towards swift improvement with regard to prisoner 

treatment at US terrorist detention centers during the landmark case Rasul v. 

George W. Bush. To lead by example and not by fear seems an expression 

forgotten in the US and cherished by the EU.

1 See Appendix V. HDI Torture ranking Chart, for international comparison.
2 Margulies, 143.
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1. International Definition of Torture

To begin an examination of torture and illegal detainment, a clear definition of 

what purposes, acts, and outcomes the term torture includes, must first be 

established. As the principal international institution responsible for dealing with 

these issues, the basic definition of torture established by the UN and contained 

in the UN Convention Against Torture (1984). According to Article 1(1), includes: 

“Any act by which severe pain or suffering, whether physical or 

mental, is intentionally inflicted on a person for such purposes as 

obtaining from him or a third person information or a confession, 

punishing him for an act he or a third person has committed or is 

suspected of having committed, or intimidating or coercing him or a 

third person, or for any reason based on discrimination of any kind, 

when such pain or suffering is inflicted by or at the instigation of or 

with the consent or acquiescence of a public official or other person 

acting in an official capacity. It does not include pain or suffering 

arising only from, inherent in or incidental to lawful sanctions.”3 

Various specific acts objectively fall into the category of torture - for example, 

electric shocks to the genitals, or the pulling out of fingernails as mentioned in the 

Preface. Torture, however, is not limited to such famous examples, and 

encompasses many other forms of suffering that can have both physical and 

psychological effects. It is particularly important to remember and include 

psychological forms of mistreatment, as they are often overlooked, and can 

sometimes have the most long-term consequences on victims, who, once 

recovered from their physical injuries, continue to suffer from more deeply 

penetrating psychological scars. The following compose a basic list of acts, 

which have been recognized as torturous by the international community:

• Falaka/falanga

3 UN Convention Against Torture П 9 8 4 ). Article ЦП .
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• Palestinian hanging (Fig. 1)
• Severe forms of beatings
• Electric shocks
• Rape4
• Mock executions
• Being buried alive
• Mock amputations
• Waterboarding
• Prolonged restriction to uncomfortable positions (short shackling) (Fig. 3)
• Exposure to extreme temperatures

Additionally, certain acts fall under the category of gray area, and while not 

necessarily considered acts of torture in and of themselves, remain of serious 

concern. Some examples include:

• Solitary confinement
• Certain aspects of poor prison conditions, particularly if combined
• Disappearances, including their effect on the close relatives of the 

disappeared person
• Treatment inflicted on a child which might not be considered torture if inflicted 

on an adult5
• Forced sex slavery in the context of rape of men women and children
• Sleep deprivation

Understanding the many forms of torture, both physical and mental, and realizing 

that the scope of what can be considered torture is rather wide, is imperative in 

examining the sphere of modern day abuses, as some of the more grotesque

4 “Rape as a method of torture is not exclusive to female victims, but it is nonetheless 
commonly used in a gender-specific form, as a means of emphasizing feelings of 
weakness and subordination in the victim or in the community. Cases of male rape may 
also be under-reported for many reasons, among which is the lack of awareness of the 
interviewer. Further examples where the gender of the victim may be relevant include the 
case of pregnant women, who are especially vulnerable, and women of child-bearing age, 
who may become pregnant as an aggravated effect of rape.” (Giffard, 15)
5 “Children are considered an especially vulnerable group. In particular, it should be 
emphasized that the effects of a certain type of ill-treatment on a child may be different to 
the effects which would be suffered by an adult undergoing the same treatment. It should 
also be noted that one form of ill-treatment which may have very far-reaching effects on 
a child is being made to witness the torture of a parent or close relative. Similarly, 
threatening or forcing parents to witness the torture of their child may have severe 
psychological effects on the parents.” (Giffard, 15)
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and traditional forms of violation are not always found there. The concept of a 

widened definition of torture becomes especially relevant when arguing the 

semantics of what specific means of forceful interrogation are acceptable, as 

recent legal discussion in the US has involved. Certain leaders there have 

argued that due to the importance of information concerning national security any 

means necessary should be employed in the process of extracting such 

knowledge. In their hasty decision, however, the fundamental principle of human 

rights is compromised; that fundamental being that human rights are inherently 

just that, human, and are applicable globally to every individual regardless of 

special circumstances. Embracing this principle, it becomes impossible to 

condone the mistreatment of detainees, under any circumstances. It is this point 

that the US and Europe do not see eye to eye upon. Before examining the 

International Community’s decisions and controls regarding torture, and the 

subsequent investigation of EU and US policy, let us first further explore the 

context of torture in greater detail.

1.1 Cultural Context of Abuse

Another important consideration that affects the definition of torture according to 

the degree of suffering experienced is the cultural context under which the act 

occurs. Different cultures have different perceptions of what constitutes torture. 

This boils down to the severity of an act within its cultural context and how it is 

consequentially perceived by general policy of an international body. While 

beating of prisoners may be normal practice in certain countries, international 

policy would view it as a violation, and the same may hold true the other way 

around. Likewise, certain acts, when committed against an individual of one 

religion might constitute torture, while when committed against an individual of 

another religion, they are not considered torture. More specifically, an act 

considered to be acceptable according to US culture, might cause enough 

mental pain as to constitute torture when applied to someone of the Islamic faith. 

Take, for instance, this example:
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A Pentagon investigation confirmed “numerous instances” in which 

female interrogators, using dye, pretended to flick or spread 

menstrual blood on prisoners. The technique was intended to 

interfere with the prisoners’ prayer; a Pentagon official familiar with 

the investigation said, “If a woman touches him prior to prayer, then 

he’s dirty and can’t pray.”6 

Because of the cross-cultural/cross-national nature of many interrogations, 

especially US interrogation of terrorist suspects and Romanian or Bulgarian 

treatment of Roma criminal suspects, the issue of cultural differences becomes 

relevant.

1.2 Historical Context of Torture

Europe has played host to various forms of torture since the early stages of 

history. Beginning with ancient Greece and Rome, armies of all sizes and types 

were responsible for horrific crimes against fellow soldiers and civilians alike. 

Rape, murder of families, live disembowelment of political dissidents, drawing 

and quartering, and just about every other form of torture imaginable were widely 

practiced through the middle ages, and into the 18th century, when class elites 

were killed in any brutal way possible during the French Revolution. The 20th 

century realized even new means of torture both in the form of brutal close 

combat during WWI and of medical experiments and genocide under Nazi 

fascism during WWII. Following these periods of extreme brutality, the need to 

establish an International Community capable of preventing further atrocities 

became ever clearer. In fact, in 1929 and 1949 the Geneva Conventions were 

amended to include the prohibition of severe violations that occurred during 

those lawless periods of international conflict. Times of armed conflict have 

historically allowed leeway for such atrocities, and continue to do so today, as 

with the example of the war on terror, where presidential decree has been

6 Margulies, 17.
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allowed to rule unchecked. Before moving on to analyses of these modern 

international bodies it will serve well to examine the past in greater detail.

Roman law initially allowed only the torture of slaves (Slavery in itself is now 

seen as torture), but then expanded the penalty to include political prisoners. In 

addition, many acts carried out against civilians by the Roman Legions, including, 

but not limited to rape, would also be considered torture, or at least war crimes 

by modern definition. The Romans continued in this tradition during the Dark 

Ages, especially through the Holy Roman Inquisition. Completely legal, and 

condoned by the Catholic Church, the Inquisition targeted non-Catholics, 

considered dissidents, and detained them. The process was quite simple, any 

individual who refused to convert was tortured until they agreed or until they died. 

It was in the Tudor period of Elizabethan England, however, that torture may 

have reached its most inventive height, to which the Tower of London, and the 

Museum of Torture stand monument. European, or at least Western European, 

human rights atrocities became increasingly rare after the Nazis treatment of 

Jews, Roma, and other minority groups. Their crime drew enough public 

attention to establish international interest capable of intervening in any similar 

future events. NATO intervention in the Balkans during the Kosovo situation 

proves this (Figs. 4&5). Of course various abuses continued in parts of central 

and Eastern Europe under communism, but generally speaking, the European 

Community, mainly Western Europe, had seen enough torture throughout the 

years, and effected protection against such acts. With cases of torture of political 

prisoners in communist countries, the International Community, and the 

European Community were out of their jurisdiction to act. And with the case of 

Kosovo, in the post communist transition years, the International Community did 

take action (Figs. 4&5). The final outcome ofthat action still remains unclear.

Because of the scope of this research, it is impossible to delve into the historical 

details of the many interesting cases of torture throughout European History, but 

what is important to consider regarding this darkly illustrious past is that Europe,
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and Europeans have been continually exposed to many varying degrees of 

torture and related human rights violation. This is simply not true for the United 

States, where not only is written history incomparable in age to Europe, but 

where torture and interrogation have been very uncommon, especially on US 

soil. That is to say, that Americans as a population have not had the same 

exposure to human cruelty that Europeans have, in part because much modern 

warfare has occurred outside US territory. As a consequence, while the 

experience of witnessing so much cruelty might lead Europeans to condemn 

torture, Americans’ lack of such exposure could numb them to its realities.

The concept of keeping acts of torture away from American soil is not only 

historical, but topical, in that only through conducting acts of torture in third party 

countries has the US government legally continued to subject terrorist suspects 

to inhumane treatment. Historically speaking, the US has gone to great lengths 

to abide by the Geneva Conventions, even when its enemies denied American 

POWs the same treatment. Such was the case with Korea and Vietnam where 

POWs held by the US were treated relatively well, end even allowed review of 

their cases, often ending in their release. Needless to say, American prisoners 

did not receive the same treatment. Prisoners held by North Korea were often 

marched to death in the freezing cold, and executed after periods of short 

incarceration. During such times of armed conflict, even as presidential power 

was boosted, the standards of the Geneva Conventions were upheld. For 

instance, Harry Truman assumed legally debatable presidential power, invoking 

government seizure of the steel industry in an effort to secure the nations 

wartime interests. He simultaneously distributed leaflets to all Gl’s instructing 

them to treat the prisoners that they captured according to the treatment they 

would require if captured by the enemy. This dedication to worldwide human 

rights is a far cry from today’s executive order stating that the commander and 

chief can decide who is and is not a terrorist suspect without trial of any kind.
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Having clearly defined both torture and detainee violation and then placed them 

within their cultural and historical contexts respectively, it becomes imperative to 

elaborate on the functions of International regulations concerning these matters. 

Understanding the following International mechanisms will provide a standard by 

which regional activity can later be compared.
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2. A World View of Violation Prevention Institutions

The Geneva Conventions constitute the most widely accepted prisoner protection 

guidelines. First drafted in 1864, and last amended in 1949, “Geneva I protects 

the wounded and sick on land; Geneva II protects the wounded, sick, and 

shipwrecked at sea; Geneva III protects the prisoners of war (and for that reason 

it is often called the Prisoner of War, or POW Convention); and Geneva IV 

protects civilians (and is often called the Civilian Convention).”7 Currently, over 

190 countries subscribe to the Conventions therefore making it one of the most 

internationally accepted treaties in existence. With the spirit of enforcing the 

principles of the Geneva Conventions, many UN and regional institutions have 

been established to uphold these ideals.

To begin, since this research progresses from the macro prospective of all 

international institutions against torture towards a micro/regional examination, it 

will be useful to have a look at the following table comparing international and 

regional institutions.

Macro Summary of Anti Torture Institutions

M ec hanism O rig in Functio n

Treaty N on
treaty

Regional World
w ide

Reporting

State
Reports

Monitoring Fact
finding

Committee
Against
Torture

V United
Nations

V 9* V

Human Rights 
Committee

V United
Nations

V

7 Margulies, 53.
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Special
Rapporteurs o f  
the UN  
Commission  
on Human 
Rights

V United
Nations

V V

1503
Procedure

V United
Nations

V

European 
Court o f  
Human Rights

V Council
o f

Europe

European 
Committee for 
the Prevention 
o f  Torture

V Council
o f

Europe

V V

Inter- 
American 
Commission  
on Human 
Rights8

V Org. o f  
America 
n States

V V

Inter- 
American 
Court o f  
Human Rights

V Org. o f  
America  
n States

African 
Commission  
on Human and 
Peoples’ 
Rights

V Org. o f  
African 
Unity

V V V

9

Many other international institutions formed to prevent torture and related abuses 

have been created, including, but not limited to, Human Rights Watch and 

Amnesty International. Considering these outside players, and having gathered 

the scope of various international institutions against torture from the above 

table, it becomes evident that the UN sets the widest standard for forming 

committees against such violations. Therefore, before examining regional level 

policies, it will be helpful to take a closer look at the functions and working 

mechanisms of broader international bodies started on UN initiative, such as the

о
See Appendix II. For Common Articles of Inter American Commission Against Torture

9 Giffard, 74.
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Human Rights Committee and the Special Rapporteurs Office, then, later on, 

Amnesty International and other non-UN sanctioned offices.

The UN Convention Against Torture references actions of ‘a public official or 

other person acting in an official capacity’. Is this to say that international human 

rights law considers private violations as acceptable? No -  it is simply to 

underline that the laws of individual states are expected to handle private 

incidences themselves. International human rights laws anticipate that states 

might not always do this, however, and consequently, a state can be held 

responsible both for the deliberate practice of torture, and also for its failure to 

take effective measures to prevent acts of torture from occurring, to prosecute 

perpetrators, and to investigate accusations. Perhaps the most important 

international legislation addressing these issues is the International Law of 

Armed Conflict.

“The international law of armed conflict (ILAC) is a type of law 

which applies only in situations of armed conflict, both international 

(where the conflict involves two or more states) and non

international (where the conflict takes place within the territory of a 

single state, and may involve governmental forces and one or more 

opposition forces, or only non-governmental forces divided into 

opposing factions). ILAC prohibits the torture, cruel, inhuman or 

degrading treatment of any person in the power of the other party 

including, in the case of non-international armed conflict, where that 

party is non-governmental in nature.”10 

Although ILAC appears promising as a legal obligation binding non-governmental 

actors not to practice torture, unfortunately it becomes hard to enforce this, 

because ILAC relies primarily on domestic/national criminal law for enforcement, 

meaning that perpetrators either have to be captured and tried by the 

governmental party, which in fact may stand behind the non-governmental actors

10 Common Article 3 of the Geneva Conventions of 1949
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violations.11 This issue will be examined in much greater detail under the 

discussion of member-state versus EU jurisdiction over allowing and 

reprimanding inter EU abuses, and can be paralleled to US government support 

of questionable practices carried out by the CIA and US Military beyond their own 

borders. One such primary example would be the prisoner abuses taking place 

at the Abu Ghraib detention center in Iraq, where US Vice President Cheney 

stated that it might be necessary to “turn to the dark side” with respect to 

questioning important prisoners, a statement which subsequently led to his being 

dubbed “the Vice President of Torture.” 12 While CIA abuse remains a tough 

issue to breech, and reprimand remains more than arms length away, other 

grave instances of extreme human rights violation have recently undergone 

investigation. In such cases, certain extreme violations of ILAC are considered 

so serious that it becomes possible for any given state to prosecute a violator in 

its courts, (termed universal jurisdiction). Unfortunately, though, not many states 

are willing to do this quite yet. Fortunately, two examples where this has been 

possible in recent years include the case of the Former Yugoslavia (ITFY) and 

that of Rwanda. These bodies can only examine matters arising from those 

individual conflicts though and cannot review other similar cases. Even more 

exiting and recent is the creation of the ICC, a permanent International Criminal 

Court that can examine matters relating to numerous types of violations.

On an even grander scale, ‘crimes against humanity,’ such as genocide and the 

persecution of large groups of people may be investigated by the ICC. 

Unfortunately though, like ILAC, it is not easy to enforce international standards 

against such broad crimes. While testament to the gravity of crimes against 

humanity can be seen through the lack of a statute of limitations with concern to

11 “Like public officials, non-governmental perpetrators of torture and other forms of ill- 
treatment can be prosecuted under the national law of the country where the torture or ill- 
treatment occurred. The exact law under which this may be done will vary from one 
country to the other, and could include legislation implementing ILAC or crimes against 
humanity as previously mentioned. More commonly it could take the form of, for 
example, a prosecution for assault, causing grievous bodily harm or rape.” (Giffard, 36)
12 Mayer, Jane. A Deadly Interrogation. The New Yorker Magazine: 14/11/2005.
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their investigation by the ICC, again the actual repercussions would be carried 

out on the national level, where often times institutions lack the structural 

complexity to prosecute in the face of such large scale violations. Persecution of 

the Roma population within new EU member-states will serve as an interesting 

case study by which to compare the international investigation of crimes against 

humanity to the regional (EU) and then national (Bulgarian) levels of intervention. 

But first, an introduction to the regional European Union policy and mechanisms 

to combat human rights violations.
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3. European Prisoner/Torture Policy

Europe, as a regional power, has a strong public policy against torture, and 

several human rights institutions exist within the European region including: the 

Organization for Security and Co-operation in Europe, the Council of Europe and 

the European Union. The EU in general claims close association with such anti 

torture bodies.

“The EU supports actively the work of the relevant actors (the 

Committee Against Torture, the Human Rights Committee, the 

Committee for the Prevention of Torture of the Council of Europe, 

the OSCE/ODIHR Advisory Panel on the Prevention of Torture as 

well as the UN Special Rapporteurs and other relevant actors).

The EU will pro-actively contribute to ensure that the existing 

international safeguards against torture and ill treatment are 

strengthened and effectively implemented.”13 

Consequentially, strong bonds are formed not only between EU and UN level 

international institutions, but also between inter-European institutions. For 

example, the Council of Europe itself contains two important organizational 

bodies pertaining to this subject. First the European Committee for the 

Prevention of Torture and second the European Court of Human Rights.

3.1 Legal Mechanisms

Before dissecting the inner workings of the European Committee for the 

prevention of Torture let us summarize its basic logistics in the following table:

The European Committee for the Prevention of Torture

Origin: How was it created? By the European Convention for the 
Prevention of Torture, 1987. (Operational in 
1989)

13 Giffard, 27.
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Composition: How many people is it 
composed of?

40 representatives, one from each state that is 
party to the convention

Are these persons 
independent field experts or 
state representatives?

Independent field experts

Purpose: General objective To improve the protection of persons deprived 
of their liberty by working to prevent torture 
and inhuman or degrading treatment or 
punishment

Functions • Monitoring

• Fact-finding

While the functions of the Committee for the Prevention of Torture are solely 

preventive, it is still the most intrusive European anti torture institution, capable of 

carrying out visits to various detention centers located within Member States. 

Visits may take place in order to document the treatment of incarcerated persons 

in the form of reports, of which the findings are then communicated to that state. 

The report starts out as confidential with the option of being made public open to

the state. If, however, said state refuses to adhere to the report’s

recommendations the committee can issue a statement publicly denouncing the 

state’s actions, or lack there of. The basic goal of the Committee’s process is not 

to publicly apply guilt to states, but to reveal situations of concern and then make 

suggestions for decreasing the likelihood of violations, such as cruel and 

improper treatment of prisoners, or any form of torture, taking place. Some of the 

most important aspects of Committee visits follow:

• They can potentially occur at any time.
• They can happen at any place within the member state where individuals are

held in some way by state officials, including police stations, prisons, pre-trial 
and administrative detention facilities, as well as such venues as military 
installations, psychiatric hospitals, foreigner detention facilities, airport transit 
zones, and narcotic detoxification centers.

• The Committee can travel anywhere within any member state and likewise 
anywhere within any given facility.

• The Committee carries out interviews with detainees in private.

14 Giffard, 122.
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• The Committee communicates freely with any individual or institutional body 
that it feels can supply information deemed relevant.

The Committee conducts two types of visits: periodic and ad hoc visits. While 

periodic visits occur on a regular time regulated basis, ad hoc visits are closer to 

investigations. These investigations are initiated by a series of consistent 

complaints regarding a specific location and circumstances. Should 

circumstances warrant, follow up visits are also included. Although there is no 

notification procedure required prior to a Committee visit, and by nature ad hoc 

visits would preclude notification, the committee has made practice of listing 

countries it plans to visit at the beginning of each year. The specific facilities it 

plans to examine, however, are not included and are subject to change. In 

retaliation, unfortunately, states can postpone a given visit based on a number of 

excuses, and although the examination cannot be postponed indefinitely, this 

procedure is a loophole allowing questionable practices to be cleaned up prior to 

any given visit by the committee.

Concerning individual findings of violations, the committee does not deal with 

retribution or specific cases in themselves, but involves them as a form of case- 

study used for investigating trends of any specific practice of violation. For 

example, “the Committee has acted in cases of individuals detained under anti

terrorism legislation,”15 so that specific practices of violation against such 

prisoners could be examined. Point in fact, stands that the committee, although 

not responsible for individual cases, is set up as a preventative measure, and 

when effective deals with individual practices on such a scale as to eliminate 

future occurrences, perhaps the most meaningful remedy possible.

Nevertheless, attention to individual cases of human rights violation is essential 

and has been included in the working of the European Union. The agency 

primarily responsible for this is the European Court of Human Rights, for which 

details are provided in the following table:

15 Giffard, 82
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The European Court of Human Rights

Origin: How was it created? By the European Convention on Human Rights, 
1950

When did it become operational? 1998

Composition: How many people is it composed 
of?

As many judges as there are States Parties to the 
convention

Are these persons independent 
experts or state representatives?

Independent experts

Purpose: General objective To examine complaints of violation of the ECHR

Functions • Inter-State complaints (compulsory) (Article 33, 
ECHR)

• Individual complaints (compulsory) (Article 34, 
ECHR)

• Fact-finding (in the context of individual 
complaints only, and is an optional step in the 
procedure)

Unlike the investigative Committee for the Prevention of Torture, the role of the 

European Court of Human Rights is to try intra-state and individual allegations of 

HR violations. In this respect the court is stationary and can only hear facts as 

presented by outside parties, unlike the headquartered, but mobile fact-finding 

Committee. In this sense, the Committee and the Court compliment each other 

in a system of virtual checks and balances.

The European Convention on Human Rights is a third institution worthy of 

detailed examination within the scope of this research, and was in fact 

responsible for establishing the European Court of Human Rights. Also known 

as the Convention for the Protection of Human Rights and Fundamental 

Freedoms, the convention “was adopted under the auspices of the Council of 

Europe[1] in 1950 to protect human rights and fundamental freedoms.” 17 Every 

member state ratifies the convention and follows its set of protocols. Since 

protocol 11 made it easier to take cases directly to the Court, however, the 

institution has since yielded to its creation.

16 Giffard, 127.
17 http://en.wikipedia.org/wiki/European Convention on Human Rights Definition and 
function of the Convention. Site visit: 5/23/2006

http://en.wikipedia.org/wiki/European
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3.2 International Cooperation

As a primary regional player in the global scene, the European Union, like all 

other parties, has a formal stance on torture as an arm of human rights. 

Because the modern global world is influenced less by individual nation states, 

and more by regional powers, i.e. NAFTA, EU, and AESEAN etc., each region 

takes on the persona of a nation state, and similarly establishes official policy, 

methodology, and initiatives for dealing with all current issues. Likewise, as 

torture and related breeches of human rights standards becomes an increasingly 

important issue, due both to the ever expanding need for information, as well as 

the constantly increasing ability of the media to cover and publicize events 

worldwide, the EU, as a regional power has set forth specific objectives relating 

its current and intended future involvement in combating such violations as we 

have previously defined.

“The EU's objective is to influence third countries to take effective 

measures against torture and ill-treatment and to ensure that the 

prohibition against torture and ill treatment is enforced. In its 

contacts with third countries, the EU will, when deemed necessary, 

express the imperative need for all countries to adhere to and 

comply with the relevant international norms and standards and will 

consequently emphasize that torture and ill treatment are forbidden 

under international law. The EU will make its objectives known as 

an integral part of its human rights policy and will stress the 

importance it attaches to the prevention of torture and ill-treatment 

with a view to its global eradication.” 18

http://ec.europa.eu/comm/external relations/human rights/torture/guideline en.htm 
Guidelines to EU policy towards third countries on torture and other cruel, inhuman or 
degrading treatment or punishment, Adopted by General Affairs Council - Luxembourg 
09/04/0. Site visit: 27/4/2006.

http://ec.europa.eu/comm/external


27

As these objectives of international influence are very comprehensive the EU has 

set out with a very structured method of achieving them. Such methods include: 

political dialogue, public statements, bilateral cooperation, adherence to 

international standards, legal prohibitions, establish preventative institutions, 

provide retribution, fight impunity, provide training, and conduct autopsies. These 

methods of enforcing the above objectives stand as the foundation of EU anti 

torture policy on the global level, and will now be examined in greater detail.

World scale political dialogue between EU representatives and third country 

officials must take place in order to publicly express the importance of adhering 

to international standards of human rights. As such conversation, so to speak, 

would go publicized so would any subsequent public statements made by the EU 

outlining any divergence from these standards. In this way, third countries are 

presented as world players who, in dealing with a larger regional player, must 

respect global regulations. Should these regulations be neglected, that third 

country would then suffer the global retaliation against its negligence. The scope 

of this technique is very broad and breeches multiple sectors of a nations global 

standing, including, most importantly, trade. Furthermore, bilateral cooperation 

with other regional powers must exist to regulate and coordinate what is to be 

considered the international standard. In this respect, the EU will lend its 

influence towards the common principles that condemn torture and related 

treatment. These principals must occur at the administrative level through official 

statements, as well as through legal means by incorporating strict and 

punishable definitions of human rights violations into both domestic and 

international law. Finally, preventative measures must be established beyond 

borders that could regulate the trade of machines and other equipment used in 

the torture of individuals. This, however, is easier said than done, as such 

mechanisms can and have been devised, both simple and complex, using the 

most unlikely materials.

Other means of standing against violation on the international scene involve,
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again, close cooperation with UN commissioned institutions with the common 

purpose, in particular, the UN Special Rapporteur on Torture, the UN Special 

Rapporteur on Violence against Women and, where appropriate, the UN Special 

Rapporteur appointed for the country concerned. This is to say that not only will 

the EU acknowledge a breakdown in the international standards of treatment, but 

will, in addition, take extra steps in reporting said violations not only internally, but 

internationally, to the respective UN commissions. This comes as an interesting 

comparison to the US where the UN Rapporteur on Torture has frequently been 

denied access to detention centers housing terrorist suspects. In addition, the 

EU will refuse to deport individuals into a domestic situation where questionable 

circumstances are likely, and will cooperate with pertinent Council of Europe 

mechanisms, such as European Court of Human Rights decisions and the 

recommendations made by the Committee for the Prevention of Torture.

Legal measures may also be very effective on a domestic level. Law can dictate 

the treatment of prisoners from arrest to release/death. As a consequence, 

establishing stringent guidelines with regard to ensuring that prisoners obtain 

speedy legal guidance, and inform significant others, including family, of their 

situation. The law can also ban ‘secret’ places of detention, which often times, 

due to their unpublicized status operate without regard to legal norms. Ensuring 

that information and statements obtained from detainees that was secured 

through sub-humane means is not used in trial is yet another simple legal 

measure that decreases the incentive of state officials to use such questionable 

practices. These standards and legal perspectives must hold over to situations 

of military instability and instances of subordinates taking orders from above. 

This is to say that no excuses will be deemed acceptable for carrying out 

questionable practices.

Fighting against impunity will set international examples and show that 

repercussions do exist for inhumane acts. The ITFY (International Tribunal for 

Former Yugoslavia) is an excellent example of the international community
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invoking justice against those who were involved in the ill treatment. In fact the 

Czech Republic acting as an ELI member-state recently aided the ITFY with the 

help of a group of security guards. Cross border acts such as this lend credence 

to commonly used but unrealistic political human rights statements. Combating 

impunity must begin at home though, and within the EU, as succeeding 

examinations of HR violations within the EU zone, specifically Bulgaria and 

Romania, will reveal, certain vulnerable groups must receive special attention 

with regard to HR concern. These statistically more vulnerable groups include: 

women, children, refugees, asylum-seekers, internally displaced persons, 

migrants and others. These groups must be treated domestically through the 

reach of such institutions that we have already discussed in great detail. 

However, once reports have been made, and issues addressed by the courts, it 

is important that victims receive retribution for their suffering.

On the issue of incarcerated persons, another factor lending to proper treatment 

entails proper training of state officials. Training must occur on all levels of the 

legal system from police and prison guards, through medical staff, attorneys, and 

to the judiciary itself. An important aspect of this chain, commonly overlooked, is 

the involvement of medical personnel. Not only should they have proper training 

in medical ethics, but coroners should also never be denied the right to autopsy 

deceased, especially under suspicion of questionable death derived from ill 

treatment. The EU has also set forth a list of marginal initiatives as follows:

• continue to raise the issue of torture and ill treatment in multilateral fora, such 
as the UN, the Council of Europe and the OSCE. The EU will continue to 
actively support the relevant resolutions at the UN bodies including the 
General Assembly and the Commission on Human Rights;

• support the relevant international and regional mechanisms (e.g. the 
Committee Against Torture, the European Committee for the Prevention of 
Torture, the relevant Special Rapporteurs) and stress the need for states to 
co-operate with the mechanisms;

• support the UN Voluntary Fund for the Victims of Torture and encourage other 
countries to do so;

• offer joint or bilateral co-operation on the prevention of torture and ill 
treatment;

• Support public education and awareness-raising campaigns against torture
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and ill treatment;
• support the work of relevant national and international NGOs to combat torture 

and ill treatment and maintain a dialogue with them;
• continue to fund projects undertaken to improve training of personnel and 

conditions in places of detention and will maintain its substantial support for 
rehabilitation centers for victims of torture across the world19

Beyond fancy verbal support, the EU has consistently made a significant and 

concrete financial contribution towards upholding human rights standards both 

inside the EU as well as in third countries.

“Funding for torture projects under the European Initiative for 

Democracy and Human Rights (Chapter B7-7 of the EU budget) 

rose to approximately €9 million in 2000. 2001 saw a significant 

increase in funding with €12 million or torture rehabilitation centers 

(€6 million for centers inside the EU and €6 million for centers 

outside the EU). EU support has helped to create networks of 

rehabilitation centers and has funded a wide-range of activities 

within centers including medical, social and legal assistance to 

victims, training of staff and publication of documents aimed at 

raising the awareness of the public. Further details on projects 

supported under the European Initiative in 2001. In April 2002, the 

European Commission launched a further Call for Proposals for 

€25 million focusing on the prevention of torture and the 

rehabilitation of torture victims and the selection of projects under 

this Call has recently been finalized’’20 

Beyond any doubt, the European Union has taken a strong stance against torture 

and detainee abuse in general. Although burdened by many layers of red tape 

and impractical idealistic statements, the EU’s non torture policy stands in stark 

contrast to that of the United States, who have recently come under UN scrutiny 

for abusing terrorist suspects in secret and public detention centers, and who

19 http://ec.europa.eu/comm/external relations/human rights/torture/guideline en.htm 
Other EU Initiatives. Site visit: 27/4/2006.
20 http://ec.europa.eu/comm/external relations/human rights/torture/index.htm 
Statistics published by EU official website (above link). Site Visit: 4/27/2006

http://ec.europa.eu/comm/external
http://ec.europa.eu/comm/external
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refuse to reform their practices. While this may appear on the surface as black 

and white, closer examination complicates things. More specifically, Dana 

Priest’s November 2nd, 2005 article in the Washington Post claims that the CIA 

has actually crossed paths with certain Eastern European Nations. This article, 

addressing secret CIA prisons on a global basis, indicates that the CIA has 

established like prisons within Eastern Europe, but declines to name which 

countries were involved. Because of the lack of detail concerning these prisons, 

it becomes impossible to link any specific European state with CIA torture 

practices, and subsequently, the surface image of Europe as a whole maintaining 

a strong anti torture policy dominates.
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4. US Interrogation Methods

Interrogation of terrorist suspects, because of the information they may or may 

not possess, has become one of the most important weapons used in the War 

Against Terror. These interrogations are mainly carried out by the CIA, typically 

referred to as OGO (Other Government Organization), FBI, and DOD, and have 

used questionable techniques, which have sometimes resulted in death. Recent 

debate has discussed the scope of what interrogation tactics should be allowed. 

On the one hand, it can be argued that any means necessary should be used to 

extract information from suspected individuals when national security may be at 

stake. On the other, who is to be sure when this very specific case exists, and 

how can the innocent be protected, without due process, when mistakenly 

suspected? However, according to the U.S. Army Intelligence And Interrogation 

Handbook, commonly called FM 34-52, there is little room for debate about the 

proper treatment of prisoners. FM 34-52 states that “US policy expressly 

prohibits] acts of violence or intimidation, including physical or mental torture, 

threats, insults, or exposure to inhumane treatment as a means of or aid to 

interrogation.”21 FM 34-52 is the official published and publicly available 

document governing military interrogations. It also advises that US interrogators 

treat their prisoners as they would be treated in captivity.

While FM 34-52 appears to be in perfect compliance with the Geneva 

Conventions and all international regulations on questionable interrogation 

practices, there is a skeleton in the US military’s closet with regard to 

interrogation techniques. This skeleton is named KUBARK, and is the Cold War 

era, unofficial CIA interrogation manual. Drafted in 1963, KUBARK was never 

intended for public eyes, and stresses the need that a prisoner feel strong 

dependency on their interrogators. KUBARK delves into the psychology 

between detainee and interrogator, elaborating on the many mental ploys

'У  1 Department of the Army, 9.
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effective in gathering reliable intelligence, and is believed to be a cornerstone for 

the questionable interrogation techniques that the US military is currently guilty of 

employing. Although a far darker document, KUBARK does share this common 

goal of collecting reliable intelligence with FM 34-52, which states that “use of 

torture and other illegal methods is a poor technique that yields unreliable results, 

may damage subsequent collection efforts, and can induce the source to say 

what he thinks the interrogator wants to hear.”22

One incredibly horrific example of US interrogators extracting inaccurate 

intelligence is the case of Ibn Shaykh al Libi. A very specific case, with very far- 

reaching implications.

“Three months after September 11th, 2001, Pakistani troops 

captured al Libi and delivered him to the CIA, who rendered him to 

Egypt, but not before a CIA agent told him, ‘You’re going to Cairo, 

you know. Before you get there, I’m going to find your mother and 

f*** her.” In Egypt, al Libi confessed that he received instructions in 

1998 to travel to Iraq to obtain training with poisons and gases. Al 

Libi also said that in December 2000, two more al-Qaeda 

operatives went to Iraq to train with chemical and biological 

weapons.”23

Termed a “high-value detainee” in the war on terror, al Libi’s confession was the 

basis for the Bush administration’s link between Iraq and the war on terror. 

Subsequent presidential speech and action, built on this information, launched 

the US and its allies into a war founded in lies extracted by the force of torture.

If the reader wonders what process forced this false information out of al Libi in 

Egypt, the experience of Mamdouh Habib, who was also interrogated in Egypt, 

should be considered. Mamdouh claims that during the 6 months he spent 

interred there, the time he spent outside of his small black cell was occupied by

22 Department of the Army, 9.
23 Margulies, 118-119.
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irregularly timed interrogations during which he was routinely beaten and 

electrocuted with a cattle prod. He was also subjected to various psychological 

tortures including being stripped and told that a specially trained German 

shepherd dog would sexually assault him. In addition, he was often taken to one 

of three rooms filled with different levels of water. In one room he could only 

breathe by standing on his toes so that his mouth remained above water level. In 

another, he was forced by a low ceiling into a bent position where he stood in 

knee high water, and in the last he stood in ankle deep water that appeared to be 

connected to a large electrical switched, then to be threatened with electrocution. 

Methods such as these are sure to have the effect of misinformation, as the 

detainee will always say what their captors wish to hear as to end the process as 

quickly as possible.

While questionable practices are clearly used with terrorist suspects, it is 

important to remember that these situations, just as with these two Egyptian 

scenarios, for legal reasons, are never executed domestically. That is to say that 

within US soil, interrogation practices, carried out by local, state, or federal 

police, are conducted according to strict standards. This difference is important 

for the legal protection of the interrogating parties, and will be addressed in 

greater detail in the following sections of this chapter.

The first stage of a terrorist interrogation, and another point that both FM 34-52 

and KUBARK find essentially important, involves the actual detention of the 

suspect. Taking the prisoner by surprise in the middle of the night when they are 

most vulnerable creates the maximum amount of mental disorder and breakdown 

right from the start, and can be greatly effective in their subsequent softening and 

eventual confession. This process, commonly referred too as ‘rendition’ is brutal 

in itself, and by most standards could be considered a type of torture. Most CIA 

sponsored renditions have certain similar features:

i. It generally takes place in a small room (a locker room, a police
reception area) at the airport, or at a transit facility nearby.
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ii. The man is sometimes already blindfolded when the operation 
begins, or will be blindfolded quickly and remain so throughout 
most of the operation.
iii. Four to six CIA agents perform the operation in a highly- 
disciplined, consistent fashion -  they are dressed in black (either 
civilian clothes or special 'uniforms'), wearing black gloves, with 
their full faces covered. Testimonies speak, variously, of “big 
people in black balaclavas", people “dressed in black like ninjas", or 
people wearing “ordinary clothes, but hooded’.
iv. The CIA agents “don’t utter a word when they communicate with 
one another1’, using only hand signals or simply knowing their roles 
implicitly.
v. Some men speak of being punched or shoved by the agents at 
the beginning of the operation in a rough or brutal fashion; others 
talked about being gripped firmly from several sides.
vi. The man’s hands and feet are shackled.
vii. The man has all his clothes (including his underwear) cut from 
his body using knives or scissors in a careful, methodical fashion; 
an eye-witness described how “someone was taking these clothes 
and feeling every part, you know, as if  there was something inside 
the clothes, and then putting them in a bag”.
viii. The man is subjected to a full-body cavity search, which also 
entails a close examination of his hair, ears, mouth and lips.
ix. The man is photographed with a flash camera, including when 
he is nearly or totally naked in some instances, the man's blindfold 
may be removed for the purpose of a photograph in which his face 
is also identifiable.
x. Some accounts speak of a foreign object being forcibly inserted 
into the man's anus; some accounts speak more specifically of a 
tranquilizer or suppository being administered per rectum - in each 
description this practice has been perceived as a grossly violating 
act that affronts the man’s dignity.
xi. The man is then dressed in a nappy or incontinence pad and a 
loose-fitting "jump-suit' or set of overalls; “they put diapers on him 
and then there is some handling with these handcuffs and foot 
chains, because first they put them on and then they are supposed 
to put him in overalls, so then they have to alternately unlock and 
relock them”.
xii. The man has his ears muffled, sometimes being made to wear a 
pair of "headphones"
xiii. Finally a cloth bag is placed over the man's head, with no holes 
through which to breathe or detect light; they “put a blindfold on him 
and after that a hood that apparently reaches far down on his 
body’.
xiv. The man is typically forced aboard a waiting airplane, where he 
may be “placed on a stretcher, shackled’, or strapped to a mattress
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or seat, or “laid down on the floor o f the plane and they bind him up 
in a very uncomfortable position that makes him hurt from moving”.
XV. In some cases the man is drugged and experiences little or 
nothing of the actual rendition flight; in other cases, factors such as 
the pain of the shackles or the refusal to drink water or use the 
toilet make the flight unbearable.
xvi. In most cases, the man has no notion of where he is going, nor 
the fate that awaits him upon arrival.24

Many physical aspects of this CIA style detainment could be considered torturous 

by UN, EU, and US standards, not to mention the potential mental side effects, 

stemming from such treatment that could follow. Considering the circumstances 

of the ‘rendition,’ or detainment, itself, it becomes hard to imagine how much 

worse a fate could await the detainee than they have already experienced. 

Nevertheless, things can become much worse during the actual interrogation 

procedure.

Maher Arar, of Syrian nationality, was detained within the US and then rendered 

back to Syria, where “for the first twelve days of his detention in Syria, Syrian 

officials interrogated him eighteen hours a day and beat him with two-inch-thick 

electrical cable. For ten more months, they kept him in a dark, rat-infested cell 

the size of a grave. Then Syria released him without filing any charges.”25 For Mr. 

Arar, certainly the interrogation period was far more uncomfortable than the 

detainment process. In one way, however, Mr. Arar was luckier than other 

detainees. He was, in fact, released alive from his Syrian prison, and went on to 

file suit against the US Justice Department. The same cannot be said for Mr. 

Jamadi, discussed in the Introduction, who died in captivity. Likewise, many 

other prisoners have not survived their interrogation periods. One case cites the 

decision of an inexperienced CIA interrogator having his suspect stripped, then

24 Marty, Dick. “Alleged secret detentions and unlawful inter-state transfers involving 
Council of Europe member states”. Committee for Legal Affairs and Human Rights: 7 
June 2006.
25 .

http://iurist.law.pitt.edu/forumv/2006/03/us-torture-as-tort-expanding-remedies.php 
11/3/2006 (Richard Seamon, University o f Idaho Law Professor’s online article on legal 
recourse for torture victims)

http://iurist.law.pitt.edu/forumv/2006/03/us-torture-as-tort-expanding-remedies.php
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chained to the ground in an exposed area. When the morning came, he was 

found dead, having frozen during the night.

Disturbing cases, such as those previously discussed, stand out amongst a wide 

array of abuses that occur on a daily basis, and all under the loose constitutional 

interpretation of unchecked presidential power during times of war. Further to 

that, in the context of a war founded in its own misinformation. As Joseph 

Margulies puts it:

“The Bush Administration maintains that people seized in this 

conflict may be taken-kidnapped if necessary- from any location in 

the world, even thousands of miles from any battlefield, without the 

knowledge or participation of the host government and without any 

judicial process. They may be shipped to an offshore prison on 

nothing more than the judgment of a single, anonymous field 

commander. They may be held for the rest of their lives, based 

solely on the president’s self-asserted authority. At the prison, they 

can be subjected to any conditions the military devises. And 

throughout their imprisonment, they may be held incommunicado 

and in solitary confinement, without access to courts or council, 

without charges of any kind, unknown to the world, and without the 

benefit of the Geneva Conventions.”26 

Consequentially, having considered both the scope and severity of abuse, one 

might ask why an influential nation like the US would use such extreme 

measures to gather the information they need? To which some would argue that 

the rights of a few must be sacrificed to save the lives of many. A more 

appropriate question, however, might be how can such a nation as the US, 

founded on the principals of freedom, liberty, and justice, legally get away with 

these atrocities. The answer to this question, far from argumentative, can be 

found out by close examination of US law.

26 Margulies, 3-4.
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4.1 Legislation

Just as this document began with the international definition of torture, so should 

discussion of US law regarding torture begin with the domestic definition 

established by US legal code Title 18, part I, Chapter 113C, section 2340:

(1) “Torture” means an act committed by a person acting under the 

color of law specifically intended to inflict severe physical or mental 

pain or suffering (other than pain or suffering incidental to lawful 

sanctions) upon another person within his custody or physical 

control;

(2) “ severe mental pain or suffering” means the prolonged mental 

harm caused by or resulting from—

(A) the intentional infliction or threatened infliction of severe 

physical pain or suffering;

(B) the administration or application, or threatened administration or 

application, of mind-altering substances or other procedures 

calculated to disrupt profoundly the senses or the personality;

(C) the threat of imminent death; or

(D) the threat that another person will imminently be subjected to 

death, severe physical pain or suffering, or the administration or 

application of mind-altering substances or other procedures 

calculated to disrupt profoundly the senses or personality; and

(3) “United States” means the several States of the United States, 

the District of Columbia, and the commonwealths, territories, and 

possessions of the United States.27

Not surprisingly, the US definition of torture closely mimics that defined by the 

UN. Equally expected, the act of torture, just as with the International

27 http://www4.law.comell.edu/uscode/html/uscodel8/usc_sec_18_00002340— 000-
.html 11/3/2006 (Cornell University US Code Public Access System)

http://www4.law.comell.edu/uscode/html/uscodel8/usc_sec_18_00002340%e2%80%94000-
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Community, is regarded as illegal according to US Legal Code Title 18, Part I, 

Chapter 113C, Section 2340A:

(a) Offense.— Whoever outside the United States commits or 

attempts to commit torture shall be fined under this title or 

imprisoned not more than 20 years, or both, and if death results to 

any person from conduct prohibited by this subsection, shall be 

punished by death or imprisoned for any term of years or for life.

(b) Jurisdiction.— There is jurisdiction over the activity prohibited 

in subsection (a) if—

(1) the alleged offender is a national of the United States; or

(2) the alleged offender is present in the United States, irrespective 

of the nationality of the victim or alleged offender.

(c) Conspiracy.— A person who conspires to commit an offense 

under this section shall be subject to the same penalties (other than 

the penalty of death) as the penalties prescribed for the offense, the 

commission of which was the object of the conspiracy28

While this standing US legislation clearly regards the act of torture as a criminal 

offense, John Yoo, acting as legal counsel to the Bush headed war effort, and 

author of the infamous 2002 “Torture Memo,” redefined torture for the Bush 

administration. Yoo’s less specific definition takes advantage of the current state 

of war, awarding uncontestable power to the president as commander in chief. 

The memo also regards terrorist suspects, who by nature are not party to any 

one state against which war is being waged, but instead informal organizations, 

as not subject to the Geneva Conventions, and therefore applicable for 

questionable treatment.

The August 2002 memo from the Justice Department concluded 

that laws outlawing torture do not bind Bush because of his

http://www4.law.comell.edu/uscode/html/uscodel8/usc_sec_18_00002340— 000-
.html 11/3/2006 (Cornell University US Code Public Access System)

http://www4.law.comell.edu/uscode/html/uscodel8/usc_sec_18_00002340%e2%80%94000-
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constitutional authority to conduct a military campaign. "As 

Commander in Chief, the President has the constitutional authority 

to order interrogations of enemy combatants to gain intelligence 

information concerning the military plans of the enemy," said the 

memo, obtained by The Washington Post. Critics say that this 

misstates the law, and that it ignores key legal decisions, such as 

the landmark 1952 Supreme Court ruling in Youngstown Steel and 

Tube Co v. Sawyer, which said that the president, even in wartime, 

must abide by established U.S. laws.29 

Due to domestic and international public outcry against the 2002 “torture memo” 

and the actual deplorable interrogation techniques employed by the US against 

terrorist suspects, Congress went forward to maintain that torture is illegal in the 

US. Their decision makes sense on paper, but in reality has not been enforced. 

Currently, torture victims may seek only civil retribution against the US 

government for their ill deeds.

The US legal system is divided into civil and criminal cases. In criminal cases, 

the state prosecutes individuals viewed as criminal, and therefore dangerous to 

society. Take the instance of murder, where the state will prosecute the 

defendant in a publicly beneficial act of removing them from society where such a 

crime could be repeated. The family of the victim, in this sense, has no part, but 

to testify, in the criminal trial. The family, however, can level a civil suit against 

the perpetrator once the criminal proceedings, taking precedence, are concluded. 

The civil case seeks penal, or monetary damages from the accused, and instead 

of being presented to a jury of peers, the decision is reached by a Judge, or 

representative of the state. The actions of the US can only be tried in the 

Supreme Court where they would be deemed constitutional or not. The cases of 

several terrorist suspects were heard in the Supreme Court and their release was 

granted. Nevertheless, the slippery legal logistics of the secret prisons, as they

29 Allen, Mike & Priest, Dana. Memo on Torture Draws Focus to Bush. Washington 
Post. June 9th, 2004
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have become known, continue to allow the torture of many terrorist suspects, 

many of whom are unlikely to be guilty. For these unfortunates, civil suits against 

the government remain the only accessible means towards retribution.

“ Current law provides almost no support for such suits, however, 

as a recent federal court case shows. Congress should change the 

law to create a civil remedy for U.S.-sanctioned torture... The 

barrier to claims against the United States is sovereign immunity. 

Congress has waived sovereign immunity from some tort claims in 

the Federal Tort Claims Act ("FTCA"). The FTCA has exceptions, 

however, that collectively will bar most civil suits for U.S.- 

sanctioned torture. FTCA exceptions bar claims for most intentional 

torts; for claims arising in a foreign country; for claims "arising out of 

combatant activities of the military or naval forces ... during time of 

war"; and for claims based on the exercise of a "discretionary 

function."30

Demonstrating the inability of the US civil justice system to provide adequate 

damages for torture victims was one case where a released terrorist suspect’s 

claim was overthrown on the basis of US sovereign immunity. The suspect, a 

US citizen, detained en-route to the US through Canada after visiting family in 

the Middle East, was held on a US navy vessel offshore of the east coast. After 

finding that he was not actually connected with any terrorist organization, he was 

released, and filed for civil damages against the US. Needless to say, his claim 

was not awarded.

In the case of Rasul, mentioned earlier on, the Supreme Court did find in favor of 

the suspect held and abused at the Guantánamo Bay facility. Under the due 

process clause of the Fifth Amendment, “no prisoner shall be deprived of life, 

liberty, or property without the due process of law,” a process that was decided

http://iurist.law.pitt.edu/forumv/2QQ6/03/us-torture-as-tort-expanding-remedies.php 
11/3/2006 (Richard Seamon, University of Idaho Law Professor’s online article on legal 
recourse for torture victims)

http://iurist.law.pitt.edu/forumv/2QQ6/03/us-torture-as-tort-expanding-remedies.php
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applied to detainees of the war on terror, despite the Bush administration’s 

arguments that terror suspects were exempt from traditional prisoner status. The 

findings “struck down military tribunals the Bush administration had established 

shortly after the attacks of Sept. 11, 2001. The court ruled that the tribunals 

violated the Constitution, and it upended the president’s claim that the Geneva 

Conventions did not apply to the war on terror.”31 Rasul walked free and was 

returned to his wife and children whom he believed were actually dead. 

Interrogators at Guantánamo had lied to him, leading him to believe that his 

family had all perished, so as to break down any sense of hope he had.

While Rasul was finally reunited with his loved ones, psychological and physical 

scarring aside, Bush was again fighting to retain prisoners at secretive facilities 

without due process, where they could be subjected to cruel and unusual 

treatment. These efforts culminated in the Presidents 2006 Detainee Bill.

“The vote, 65-to-34, came after more than 10 hours of often 

impassioned debate touching on the Constitution, the horrors of 

Sept. 11 and the nation’s role in the world... The legislation sets up 

rules for the military commissions that will allow the government to 

prosecute high-level terrorists including Khalid Sheikh Mohammed, 

considered the mastermind of the Sept. 11, 2001, attacks. It strips 

detainees of a habeas corpus right to challenge their detentions in 

court and broadly defines what kind of treatment of detainees is 

prosecutable as a war crime... It leaves to the president the 

definition of specific interrogation techniques and rules barring any 

techniques that do not rise to the level of grave breaches.”32 

This open legislation in favor of unchecked presidential power, combined with the 

cunning use of legal loopholes that will be examined in the next chapter combine 

to form a dangerous national legal structure where basic human rights are

31 Zemike, Kate. Senate Passes Detainee Bill Sought by Bush. The New York Times: 
September 28th, 2006.
32 Zemike, Kate. Senate Passes Detainee Bill Sought by Bush. The New York Times: 
September 28th, 2006.
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ignored. In many ways the US wants to have its cake and eat it too. That is to 

say that on paper laws exist prohibiting the use of torture and related acts. In 

reality, however, the government routinely continues to use these acts as part of 

its formal policy on the treatment of terrorists. Saying one thing and doing 

another has not been the historical practice of the US, especially during wartime. 

As Germany and Japan during WWII, Koreans during the Korean War, and 

Vietnamese mistreated American POWs, the government consistently trained 

American soldiers not to mistreat their prisoners. It plays a paradox that the US 

as a nation historically conscious of protecting life liberty and justice for all, 

should reverse its policy now, as Europe with it’s history of torture becomes 

increasingly meticulous about eradicating it.

4.2 Bending the Rules

The Federal Government of the United States of America was divided by the 

framers of the constitution into three bodies, executive, legislative, and judicial. 

The genius behind this structure is the principal of checks and balances, or that 

no one portion of the Government, or one person specifically, can become so 

powerful as to make important decisions without review by another governmental 

body. Historically, however, during the state of necessity created by times of 

war, presidential, or executive power can balloon, as the president shoots from 

the hip so to speak, while making quick decisions regarding the nations security. 

During the Civil war, in 1866, the Supreme Court ruled against Presidential 

power over wrongful imprisonment sanctioned by the executive. Then, during 

WWII, the Court again ruled against President Truman when he attempted to 

seize steel mills for use in the war effort. These cases both serve as legal 

precedent in favor of checking Presidential power, even during times of war when 

he has invoked the supreme power associated with the role of commander in 

chief.
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The title commander in chief was awarded to President Bush on September 14th, 

2001, when in the wake of the 9/11 attacks, Congress authorized the President 

to use military means to fight al-Qaeda as a terrorist organization. This 

declaration of war on terror, marks the beginning of the dangerous expansion of 

President Bush’s power. Part of the problem stems from the nature of the 

enemy. Not one nation with one leader, but informal groups, or cells, sometimes 

even unknown to each other, all functioning as citizens of various countries 

throughout the globe, terrorists can be anywhere at anytime. The dark reality of 

this is not that your neighbor may be a terrorist, but that by this definition, the 

power of the president to detain, interrogate, and torture extends to all places 

and times. While your neighbor probably is not a terrorist, the president may 

authorize their demise. The inevitable feeling that “big brother” is watching plays 

out even farther through the Patriot Act. The Patriot Act authorizes wiretapping 

and searches without traditional court issued warrants, and makes it easier for 

the government to spy on its citizens. This forms the cause for great debate at 

home concerning the invasion of civil liberties, but ignores the that reality most 

detainment of terrorist suspects takes place abroad, and often not even at the 

hands of actual US military personnel. In fact, many detainees currently held in 

US custody were first incarcerated by Afghani tribal factions sympathetic with the 

us, then turned over to the CIA.33 This was the case with three British citizens 

who were traveling through the Middle East and were accidentally caught up in 

tribal warfare. Only after extreme pressure from their greatest ally, Great Britain, 

did the US agree to release these innocents.

The indefinitely long widespread increase in the power of the President plays 

only one part in the abuses of human rights, which have been the outcome of the

l i
A month later, the CIA found itself with hundreds of prisoners who were captured on 

battlefields in Afghanistan. A short-term solution was improvised. The agency shoved its 
highest-value prisoners into metal shipping containers set up on a comer of the Bagram 
Air Base, which was surrounded with a triple perimeter of concertina-wire fencing. Most 
prisoners were left in the hands of the Northern Alliance, U.S.-supported opposition 
forces who were fighting the Taliban. (Priest, 2)
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war on terror. Another legal loophole, also regarding the definition of the enemy, 

which allows the US government to subject terrorist suspects to illegal 

detainment and subsequent torture, is that they are not really POWs. According 

to Yoo’s 2002 “torture memo,” the nature of terrorists as an enemy, and their 

nonconformity to military standards, such as not wearing uniforms, and not 

abiding by the laws of war in general, exempts them from traditional POW status. 

This exemption denies them the international rights of POWs as outlined by ILAC 

(Discussed in chapter 2) and subjects them to questionable interrogation 

methods seen as suitable, or at least necessary by the US executive branch. 

“Senior member of both political parties were suggesting that the 

war on terror might require that we overcome our historic 

squeamishness against the use of torture. In an interview on Meet 

the Press, Vice President Dick Cheney said that the war might 

require that the government go “to the dark side” in its dealing with 

prisoners...Harvard University Law professor Alan Dershowitz 

published a controversial piece in the Los Angeles Times 

advocating the use of “torture warrants]” against the suspected the 

terrorists. He later suggested that, in the so-called ticking time 

bomb scenario, interrogators should be allowed to insert a sterilized 

needle under a prisoner’s fingernails. And the Administration had 

already said that the prisoners at the base would not be protected 

by the Geneva Conventions.”34 

By these means the executive branch, already having expanded its legal powers 

of enforcement and war through it’s Congressional declaration and the Patriot 

Act, use the unconventional nature of terrorists to play a game of semantics that 

allow a breakdown in human rights. The principal that human rights extend to all 

humans is forgotten in this legal game of wording. “Because, the Administration 

maintains, the prisoners have no rights, they can be subjected to any conditions

34 Margulies, 10.
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the executive may create and interrogated using any methods the military may

devise.”35

The previous subchapter demonstrates that torture is illegal in the US. The Bush 

administration does not deny this, but again cleverly skirts the issue by 

maintaining its torture facilities and secret prisons in third party countries beyond 

the jurisdiction of US law. Detainment facilities have been documented at 

Guantánamo Bay, Abu Ghraib, and Afghanistan’s “Salt Box.”36 Other more 

secret detention centers existed in eastern European democracies, according to 

priest’s Washington Post article, but were shut down when suspicion arose.37 In 

other instances of torture, often the most severe, the US has delivered the victim 

to Egypt, where interrogations were conducted by Egyptian domestic security 

forces who are known internationally for their brutality.38 Amongst the many 

results of these external facilities two facts stand out. The US Government has 

removed itself from domestic legal obligations regarding prisoner treatment. 

And, hundreds of prisoners have experienced horrific treatment at the hands of 

guards and interrogators. Many of these victims have offered no intelligence or

35 Margulies, 13.
36 • •The largest CIA prison in Afghanistan was code-named the Salt Pit. It was also the 
CIA's substation and was first housed in an old brick factory outside Kabul. In November 
2002, an inexperienced CIA case officer allegedly ordered guards to strip naked an 
uncooperative young detainee, chain him to the concrete floor and leave him there 
overnight without blankets. He froze to death, according to four U.S. government 
officials. The CIA officer has not been charged in the death. The Salt Pit was protected 
by surveillance cameras and tough Afghan guards, but the road leading to it was not safe 
to travel and the jail was eventually moved inside Bagram Air Base. It has since been 
relocated off the base. (Priest, 2)
37 The Eastern European countries that the CIA has persuaded to hide al Qaeda captives 
are democracies that have embraced the rule of law and individual rights after decades of 
Soviet domination. Each has been trying to cleanse its intelligence services of operatives 
who have worked on behalf o f others — mainly Russia and organized crime... The 
Washington Post is not publishing the names of the Eastern European countries involved 
in the covert program, at the request of senior U.S. officials. They argued that the 
disclosure might disrupt counterterrorism efforts in those countries and elsewhere and 
could make them targets of possible terrorist retaliation. (Priest, 1)

Morocco, Egypt and Jordan have said that they do not torture detainees, although years 
of State Department human rights reports accuse all three of chronic prisoner abuse. 
(Priest, 1)
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have invented fake information in an effort to ease their sufferings, and many 

may be innocent of having connections to terrorism.

Even during moments of what seemed to be progress on the US military’s use of 

torture, the Bush administration has taken quiet legal measures to ensure that 

ultimate Presidential power will remain unchecked. One such case occurred in 

the context of the Congressional torture ban in early 2006. Shortly after signing 

the new bill designed to better uphold prisoners rights, Bush issued a signing 

statement saying that "[t]he executive branch shall construe [the law] in a manner 

consistent with the constitutional authority of the President. . .  as Commander in 

Chief... [In other words,]

[t]he signing statement is saying 'I will only comply with this law 

when I want to, and if something arises in the war on terrorism 

where I think it's important to torture or engage in cruel, inhuman, 

and degrading conduct, I have the authority to do so and nothing in 

this law is going to stop me,' " he said. "They don't want to come 

out and say it directly because it doesn't sound very nice, but it's 

unmistakable to anyone who has been following what's going on39 

The signing statement is only a small legal measure representative of the much 

larger trend that the Bush administration has taken in securing its legal right to 

torture terrorist suspects. Refer back to John Yoo’s original memo to Gonzales 

on August 1st, 2002, where it was specified that,

“[t]orturing suspected al-Qaeda members abroad "may be justified" 

and that international laws against torture "may be unconstitutional 

if applied to interrogation" conducted against suspected terrorists.

The document provided legal guidance for the CIA, which crafted 

new, more aggressive techniques for its operatives in the field... In 

the view expressed by the Justice Department memo, which differs 

from the view of the Army, physical torture "must be equivalent in

39 Savage, Charlie. Bush Could Bypass New Torture Ban. Boston Globe: January 4th,
2006.
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intensity to the pain accompanying serious physical injury, such as 

organ failure, impairment of bodily function, or even death." For a 

cruel or inhuman psychological technique to rise to the level of 

mental torture, the Justice Department argued, the psychological 

harm must last "months or even years."40 

Yoo decidedly narrowed the administration’s definition of what constituted torture. 

Not surprisingly, all subsequent legal measures taken to ensure the ability to 

illegally detain and torture remained available took similar courses, each time 

finding legal refuge in definition and specific wording. It is a shame that the US 

justice system, deliberately concerned with the specifics and wording of law, has 

been manipulated for the cause of suspending the civil liberties that it was 

designed to protect.

5 Case Study: Europe

Specific violations of human rights, and in some circumstances instances of 

torture under its broadened definition, have grown increasingly topical as poorer 

eastern countries like Bulgaria and Romania go through the accession process 

and join the European Union. The following statement elaborates on Amnesty 

Internationals view of inadequate human rights protection in Bulgaria and 

Romania.

“Amnesty International takes no position per se on the accession 

of Bulgaria and Romania to the European Union. However, 

recognizing that the accession process has contributed to the 

improvement of the human rights framework in these countries, the 

organization urges the European Union to continue to monitor the 

countries’ adherence to universal human rights standards. In 

particular, Amnesty International is focusing on issues such as the 

treatment of persons with mental disabilities, discrimination against

40 Savage, Charlie. Bush Could Bypass New Torture Ban. Boston Globe: January 4th,
2006.
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Roma communities, and ill treatment by law enforcement 

officials.”41

Additionally, concern has been expressed with regard to new member states and 

the issue of illegal arms dealing. It seems that a strong link between this specific 

illegal business operation and human rights violation, especially when the 

customers are considered.42 This is to say that exporting arms from the EU zone 

to third countries where the instruments may be used in questionable practice 

adds up to a breech in the human rights code of conduct. Needless to say, this 

sensible link finds many industrialized nations, often considered world leaders, 

guilty of similar dealings, even if classified within the law.

5.1 Bulgaria

Bulgaria’s accession criteria to the European Union was spelled out by the 

Copenhagen European Council in June 1993 and requires that "stability of 

institutions guaranteeing democracy, the rule of law, human rights and respect 

for and protection of minorities." Has been achieved there. In 1997, after review 

by the European Commission, Bulgaria was said to have democratized, and 

areas of concern were listed as prison abuse and discrimination against the 

Roma Population. These same concerns were expressed in the 2004 Regular 

Report by the European Commission. In addition, conditions in mental hospitals

41http://web.amnestv.org/library/Index/ENGEUR020012005?open&of=ENG-2U2 
(Amnesty International Online, visited 12/5/2006)
42 “Several candidate countries in Central and Eastern Europe have a track record of 
supplying arms to human rights abusers, areas of violent conflict, and clients suspected of 
diverting weapons to unauthorized destinations, and such practices have continued... 
Human Rights Watch offered recommendations for how EU countries could help ensure 
strict controls on the arms trade from Central and Eastern Europe. It also called on 
Western European countries to live up to minimum standards, as outlined in the 1998 EU 
Code of Conduct on Arms Exports, to which candidate countries have also adhered. 
Human Rights Watch said that, in addition to raising standards among candidate 
countries, EU member states should exercise the utmost caution in national arms trade 
decisions, in strict compliance with the EU Code of Conduct. When it comes to stopping 
irresponsible arms trading from Europe, the European Union should lead the way by 
example.” (Misol, 1)

http://web.amnestv.org/library/Index/ENGEUR020012005?open&of=ENG-2U2
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have been deemed unacceptable by Amnesty International. 43 At one institution 

for children, domestic courts failed to find any link between the violent deaths of 6 

children and the actions of the staff. These deaths have, however, have been 

viewed by outside sources as pertinent violations.

Other cases, mostly involving police, military, and prison officials use of 

excessive force in dealing with civilians, subordinates, and detainees respectively 

have been tried recently by the European Court of Human Rights. In many 

cases it was found that excessive force was indeed used, and both the state and 

individual perpetrators were punished. In many of these instances violations 

were reported to Amnesty International whose findings of guilt on the part of law 

enforcement authorities abuses were supported by the UN Committee Against 

Torture. The UN Committee went as far as to claim that Bulgarian law lacked a 

comprehensive enough definition of torture, and that furthermore, conditions in 

many detention centers were inhuman. These findings note that incidences or 

violations occurred in a disproportionate figure to Roma individuals, which leads 

to a more large scale issue in general; the persecution of the Roma population.44 

This issue stretches well beyond the scope of torture and involves more basic 

human rights concerns such as basic racism and discrimination in public office 

and every day life. For the purposes of this research, however, only instances of

43 “Until recently, living conditions in Dzhurkovo [a remote mental institution for 
children] were so poor they amounted to cruel, inhuman or degrading treatment and 
resulted in deaths of six children and one 18-months-old from hypothermia, malnutrition 
and lung diseases in December 1995 -  March 1997.” http://Amnestv.org (Amnesty 
International Official website)
44 “In July 2005, the Grand Chamber of the European Court of Human Rights upheld the 
earlier decision of the Court in the landmark case of Nachova vs. Bulgaria that concerned 
a killing in 1996 by a major of the military police of two unarmed Romani men who had 
deserted from the army. The Court unanimously found the Bulgarian state responsible for 
the deaths of the two men as well as the failure to conduct an effective official 
investigation, in violation of Article 2 (the right to life) in conjunction with Article 14 
(prohibition of discrimination) of the European Convention for Protection of Human 
Rights and Fundamental Freedoms (ECHR). The Court held that the regulations whereby 
the military police was permitted to use lethal force when arresting unarmed individuals 
for a minor offence, were disproportionate and unnecessary, and constituted arbitrary 
deprivation of life.” http://Amnestv.org (Amnesty International Official website)

http://Amnestv.org
http://Amnestv.org
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HR violations that could fall under the definition of torture have been examined. 

The following two Bulgarian instances were reported on by Amnesty 

International.

Case of Boris Daskalov

On 22 March 2004, when 22-year-old Boris Daskalov refused to make a 

statement without his lawyer present, police at the Second Police Station in 

Plovdiv reportedly handcuffed his arms around his legs, inserted a wooden stick 

between his arms and knees, and suspended him between two chairs. Boris 

Daskalov was then allegedly gagged and beaten on the soles of his feet with 

rubber truncheons. He subsequently signed a statement written by the police and 

was released. The investigation initiated by the Plovdiv Regional Military 

Prosecutor’s Office against senior lieut. Ivan Gavazov, lieut. Vasil Popov and 

chief sgt. Hristo Chakmakov under Article 131 of the Penal Code (infliction of 

light bodily injuries which is punishable with up to six months’ imprisonment or 

community service or a fine) concluded on 15 December 2004 with the decision 

that the case against the three police officers should be sent to court. The 

Plovdiv Military Court subsequently issued a judgment in the matter, which was 

appealed against. As o f September 2005, the case was being heard by the Sofia 

Military Appellate Court.

Case of Assen Zarev

In January 2004, Assen Zarev, a Romani man, was allegedly beaten up and 

detained by the police for refusal to cooperate with them. When a group of 

people from the neighborhood, mostly women, followed the police to protest 

against Assen Zarev’s treatment, the officers reportedly fired warning shots to 

disperse the crowd and then released Assen Zarev. Four days later, 16 police 

officers returned to the Roma neighborhood and arrested 17 men, saying that 

after the incident in the woods some o f the Roma had assaulted the police. The

17 were repeatedly verbally abused while being taken to the Third Police Station 

for questioning. They were released later the same day. An investigation into
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these incidents was initiated by the Sofia Regional Prosecutor. The results are 

still unknown(12).45

5.3 Romania

Romania shares similar dynamics with Bulgaria on multiple levels. Likewise, 

Romania has similar human rights issues as Bulgaria. The 1997 European 

Commission review of Romania expressed, as with Bulgaria, concern over police 

impunity and mistreatment of mental patients, while the 2004 report underlined 

the importance of dealing with trafficking in human beings. Because mental 

patients by nature lack the ability to report conditions and ill treatment within the 

facilities where they reside, Amnesty International has repeatedly visited 

hospitals for the mentally ill, and found that conditions were not acceptable by 

international standards.46 Nevertheless, subsequent reports have noted 

improvement within mental institutions in Romania. A similar situation exists with 

the Romanian police force, where despite a number of positive laws being 

enacted, including the 2002 demilitarization of the police force, reports of ill 

treatment and use of excessive force continue to emerge. Foremost amongst 

these reports are instances where individuals who were evading arrest, but not 

posing any threat against life, were gunned down by authorities. Other instances 

of arrest followed by death without being charged have also surfaced. Again

45 http://web.amnestv.org/librarv/Index/ENGEUR02Q012005?open&of=ENG-2U2 
(Direct source for Romania and Bulgaria violation case list, Amnesty International 
Online Library, visited 12/5/2006)
46 “Amnesty International has been monitoring the developments concerning the 
psychiatric hospital in Poiana Mare in southern Romania where 17 people died of 
malnutrition and hypothermia in January and February 2004. The living conditions in the 
hospital were deplorable, and the patients’ needs for primary medical care were not being 
met(9). Despite the evidence suggesting that the deaths occurred in suspicious 
circumstances (absence of medical records of patients, misdiagnosis and inadequate 
treatment, non-execution of a post-mortem examination to determine the cause of death), 
the Romania’s General Prosecutor decided in February 2005 to close the case of deaths in 
Poiana Mare after failing to establish the link between the deaths and the personnel’s 
negligible treatment of the patients.” http://Amnestv.org (Amnesty International Official 
website)

http://web.amnestv.org/librarv/Index/ENGEUR02Q012005?open&of=ENG-2U2
http://Amnestv.org
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unnecessary use of firearms is the cause for death.47 As in Bulgaria, more often 

than not members of the Roma population were the victims of these violations. 

Romania has, by far, the largest Roma population in Europe, and discrimination 

and abuse of these people has been a long-standing problem. Beyond 

nonviolent discrimination, however, a much more frightening and violent if not 

murderous type of racism exists.

“In July 2005, the European Court on Human Rights, in a landmark 

decision concerning Roma rights, obliged Romania to pay € 

238,000 in compensation (and additional € 262,000 in the course of 

the friendly settlement) to the Roma affected by the 1993 attacks in 

Hdreni, where on the night of racial violence, three Roma were 

lynched by villagers, and Roma houses were vandalized and set on 

fire.”48

To make matters worse, numerous politicians spoke with racist remarks against 

the Roma in retaliation of the European Court on Human Rights findings of 

liability. It seems that in Romania, these issues of racism do not only lurk below 

the surface but also in the most public of spheres, and can be found frequently in 

the media. This is not a good sign for Romania’s 2007 accession plans. The 

following instances of abuse were reported to Amnesty International, and serve 

as examples of topical violations.

Case of Laureniu Capbun

On 1 September 2004 in Constantan, following a dispute with a bar owner, 

Laureniu Capbun and two others were reportedly assaulted by a police officer,

47 Several cases reported in 2004 resulted in the death of, or the infliction of grave injury, 
on individuals (see annex fo r  cases o f Laurentiu Capbun, Шсщог §erban and Marius 
Silviu Mitran). Amnesty International believes that in many incidents, firearms were used 
by the police in circumstances, which are prohibited by internationally recognized 
principles on the use of force and firearms, such as the UN Basic Principles on the Use of 
Force and Firearms by Law Enforcement Officials. http://Amnestv.org (Amnesty 
International Official website)
48 http://Amnestv.org (Amnesty International Official website)

http://Amnestv.org
http://Amnestv.org
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the bar owner’s friend, and four masked officers of the police Intervention and 

Special Action unit (Deta amentul pentru Intervenii i Aciuni Speciále, DIAS). Two 

minors who were with the three men at the time were also reportedly beaten and 

threatened in order to prevent them from filing complaints. The beating of 

Laureniu Capbun reportedly continued in the Fourth Section Police Station in 

Constantan, although the officers had been told by the other two men that he 

suffered from poor health including diabetes. For unclear reasons, he did not 

take his dose of insulin, and refused to be taken to the hospital, when his 

condition deteriorated. After he was released in the morning without being 

charged, Laureniu Capbun was admitted to a hospital where he died five days 

later. Laureniu Capbun’s brother who saw him in the hospital, stated that 

Laureniu Capbun had signs of beating, bruising on the chest and contusions on 

the head, and that the admission file recorded "contusions on the chest and 

abdomen". APADOR-CH (Asociaia pentru apararea drepturilor omului in 

Romania - Comitetul Helsinki/Association for the Protection of Human Rights in 

Romania - Helsinki Committee), a Romanian civil society organization, stated on 

the basis o f its own findings that Laureniu Capbun died as a result o f previously 

existing health conditions which had been aggravated by the police ill-treatment. 

It was reported that the police officers involved were subjected to a disciplinary 

procedure for "not reporting the incident to the Constantan Municipal Police and 

not having an authorization to intervene". They were apparently not charged with 

any criminal offence.

Case of Marius Silviu Mitran

According to the APADOR-CH, on 13 January 2004, Marius Silviu Mitran was 

shot in the head by a police office for failing to stop his car after the firing of 

warning shots. The man was subsequently sent to the Bucureti-Rahova 

Penitentiary Hospital that is normally only used for treating detainees. In Rahova 

he was examined but refused to take any drugs. The bullet was removed from 

his head and a psychiatric examination reportedly concluded that he was a 

former drug-addict with adolescent anti-social behavior. Upon release, a
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neurosurgery examination was recommended in two weeks time. Marius Silviu 

Mitran was released from Bucureti-Rahova Penitentiary Hospital on 22 January

2004. After his release from medical care and return to detention to Bucureti 

Police where he spent 24 days, Marius Silviu Mitran reportedly did not receive 

visits on the grounds that no one from the family had requested to see him. 

According to Marius Silviu Mitran’s mother, a request had been made and 

approved by the prosecutor’s office but police staff had prevented the visitors 

from carrying out the visit. The only medical treatment Marius Silviu Mitran 

received in detention was painkillers. There is no information as to whether he 

has been charged with an offence.

Case of C. B.

On 6 March 2004, 12-year-old C. B. witnessed a fight between taxi drivers and 

police officers on Vcreti Road in Bucharest, as he was heading home from his 

tuition class. Masked agents o f the police Intervention and Special Action unit 

(DIAS), who intervened in the fight, allegedly grabbed the child and hit him 

repeatedly on the head and the back, which resulted in C. B. ’s nose and mouth 

bleeding. Then he was taken to the police station, where he was searched, 

forced to wash and sent home without providing him with any medical help 

although it reportedly was evident that he needed it. Around midnight, C. B. was 

admitted to the neurosurgery section of the "Marie Sklodowska Curie" 

Emergency Paediatric Hospital and diagnosed with "acute closed head and 

cerebral trauma, nasal fracture, left eye haematoma and contusion, upper lip 

contusion, face ecchymoses and right shoulder contusion”. According to the 

information received from the Ministry of Administration and Interior in June

2005, the investigation concluded that no police agents had acted abusively 

towards C. B., and that the injuries could have been produced in different 

circumstances. The authorities argued that the fact that the parents o f C. B. had
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not pressed charges was sufficient proof that the alleged assault of C. B. had not 

taken place.49

Since Bulgaria and Romania are potential EU Member States, and since they 

clearly have problems concerning detainee abuse, specifically with regard to 

police mistreatment of prisoners, it would stand to argue against the purposes 

proposed in this research, that the EU does have its fair share of abuse cases. 

Jumping to that argumentative conclusion, however, would reveal a 

misunderstanding of the point of this research. The purpose of including 

Bulgarian and Romanian case studies, far from showing that the EU still does 

have abuse cases, is to reveal the ever counter abuse actions that the system 

takes as a whole. Let us not forget that the EU is, in fact, sanctioning both 

potential member states for not regulating its respective institutions, whether they 

be police, prison, or hospital. And, in the extreme case, the EU holds the 

accession decision for these states. It is with this spirit, and preventative actions 

that the EU proves its claims, even at the international level, of cooperating 

towards a better society, devoid of torture and abuse. The US, quite the 

contrary, has come away from the protection of such fundamental human rights, 

and is pushing in the opposite direction. The next chapter will examine the 

situational context of this deviation.

49 http://web.amnestv.org/librarv/Index/ENGEUR020012005?open&of=ENG-2U2 
(Direct source for Romania and Bulgaria violation case list, Amnesty International 
Online Library, visited 12/5/2006)

http://web.amnestv.org/librarv/Index/ENGEUR020012005?open&of=ENG-2U2
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6 Case Study: USA

“At 8:46 on the morning of September 11, 2001, the United States 

became a nation transformed. An airliner traveling at hundreds of 

miles per hour and carrying some ten thousand gallons of jet fuel 

plowed into the North Tower of the World Trade Center in Lower 

Manhattan. At 9:03, a second airliner hit the South Tower. Fire 

and smoke billowed upward. Steel, Glass, ash, and bodies fell 

below. The Twin Towers, where up to 50,000 people worked each 

day, both collapsed less than 90 minutes later. At 9:37 that same 

morning, a third airliner slammed into the western face of the 

Pentagon. At 10:03, a fourth airliner crashed in a field in southern 

Pennsylvania. It had been aimed at the United States Capitol or 

the White House, and was forced down by heroic passengers 

armed with the knowledge that America was under attack. More 

than 2,600 people died at the World Trade Center; 125 died at the 

Pentagon; 256 died on the four planes. The death toll surpassed 

that at Pearl Harbor in December 1941.” 50

- The 9/11 Commission Report 

The United States truly was transformed on this day, in multiple ways, and with 

long-term effects. The nation was stunned, hurt, angry, vengeful, and vulnerable. 

I say vulnerable because with all these other emotions preventing the public from 

thinking clearly, the executive branch, under the guise of protecting national 

security, removed constitutional freedoms both under the Patriot Act, and by way 

of the Habeus Corpus Act. Furthermore, a blinded public stood behind their 

leaders as they embarked upon the war in Iraq, a loose extension of the War on 

Terror, and more obviously a war of economic motive. This role, as the spark

50 http://www.gpoaccess.gov/91 l/index.html 11/2/2006 (Public access to The 9/11 
Commission Report Executive Summary, full text, pdf.)

http://www.gpoaccess.gov/91
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that ignited the War on Terror is the effect that will be of primary interest to this 

research, because without the War on Terror and all its related goals and public 

fears, domestic conditions within the US would never have ripened enough to 

allow the executive branch to suspend the civil liberties that had been fought so 

hard to achieve.

“I think the world was very simple before 9/11. We knew what the 

law was, and I understood it to apply to everyone in the 

government. Now there’s real uncertainty. There’s a shadow over 

our nation that needs lifting.”51 

The UN clearly identified this shadow in a July 2006 conference during which 

they concluded that:

“The United States should immediately shut any secret detention 

facilities and grant the Red Cross prompt access to any person 

detained in connection with an armed conflict. The United States 

"should only detain persons in places in which they can enjoy the 

full protection of the law," the report said. "It should also grant 

prompt access by the International Committee of the Red Cross to 

any person detained in connection with an armed conflict.".52 

Unfortunately, however, the findings of the UN are also compromised in the post 

9/11 state of fear. Despite the clearly spelled out actions required by the UN, the 

US continues to operate highly secretive detention centers in Cuba, Iraq, and 

Afghanistan, and likely in other undisclosed locations. In addition, the US 

continues to deny international governing bodies access to these facilities. The 

subsequent chapters will examine the specifics of two of the most publicized of 

these prisons; Guantánamo Bay in Cuba, and Abu Ghraib in Iraq.

51 Mayer, Jane. A Deadly Interrogation. The New Yorker Magazine: November 14th, 
2005.
52 Associated Press. U.N. Rights Panel Calls For U.S to End Secret Imprisonment. New 
York Times: July 29th, 2006
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6.1 Guantánamo Bay

“The detention policy that produced Camp Delta [Guantánamo Bay] 

has created a human rights debacle that will eventually take its 

place alongside other wartime misadventures, including the 

internment of Japanese-Americans during World War II, the 

prosecutions under the Espionage and Sedition Acts during World 

War I, and the suspension of the writ of habeas corpus during the 

Civil War.”53

- Joseph Margulies 

Before considering the implications of the detention center at Guantánamo Bay, 

several questions will first need answering. Firstly, what exactly is Guantánamo 

Bay?

Guantánamo Bay is a geographical bay on the southern side of the southern tip 

of Cuba, but it is the US Naval base, the size of a small city, that occupies the 

actual land surrounding the bay that is commonly referred to as Guantánamo 

Bay. (See Figs. 6 & 8) The US Naval presence dates back to the Spanish 

American War, when the US occupied Cuba in 1901. The occupation ended on 

the terms that Cuba should indefinitely lease the lands necessary to maintain a 

naval station on Cuba. In 1903 Guantánamo Bay was decided on as the lease 

property and has essentially belonged to the US ever since. One term of the 

lease makes Guantánamo particularly attractive as a prison for terrorist suspects. 

This term was recognized by John Yoo, and reads as follows:

“While on one hand the United States recognizes the continuance 

of the ultimate sovereignty of the Republic of Cuba over the above 

described areas of land and water, on the other hand the Republic 

of Cuba consents that during the period of occupation by the United 

States of the said areas under the terms of this agreement the

53 Margulies, 5.
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United States shall exercise complete jurisdiction and control over 

said areas.”54

The 2002 “torture memo” argues that because Cuba retains ‘ultimate sovereignty 

over the area it is not technically US soil, and therefore exempt from US law 

regarding prisoner treatment. Simultaneously, the US has ‘complete jurisdiction’ 

of the area, and can therefore do what it sees fit, without outside interference. In 

reality, the antique treaty is a farce, since the US ceased relations with Cuba 

once Fidel Castro seized power. Castro has always maintained that the US 

sustain an illegal presence on his island, and refuses to cash the $4,085 rent 

check that the US sends him each year to renew their lease.

Illegal presence or not, the US has spared no expense in creating a massive 

military presence on the island, including all the comforts from home for those 

stationed there. Encompassing an area of over 45 square miles, the base “is 

entirely self-sufficient, with its own water plant, schools, transportation, and 

entertainment facilities. It has a number of commercial centers, with a 

McDonald’s, a movie theater, and a Starbucks.”55 In contrast to all these 

comforts, are the deliberately simplistic and exposed terrorist suspect cell blocks 

of Camp X-Ray, and Camp Delta. The following timeline serves as an outline of 

terrorist detainment at Guantánamo:

2002
Jan 11.
First group of 20 detainees arrives at Guantánamo Bay's Camp X-Ray, and they 

are housed in open-air cages with concrete floors. The International Committee 

of the Red Cross makes its first visit six days later.

Jan. 18
President Bush decides detainees' standing as terrorists disqualifies them from 

prisoner-of-war protection under the Geneva conventions.

Jan. 22
After a Navy photo is released showing detainees in goggles and masks,

54 Margulies, 50
55 Margulies, 51
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Defense Secretary Donald H. Rumsfeld defends the detentions of "committed 

terrorists."

Jan. 27
Vice President Cheney calls the detainees "the worst of a very bad lot. They are 

very dangerous. They are devoted to killing millions of Americans."

Feb. 12
U.S. officials say they envision a long-term prison camp on the island.

Feb. 21
Federal judge dismisses a challenge to the detentions.

Feb. 27
Almost two-thirds of detainees go on a hunger strike to protest a rule against 

turbans in the first organized act of defiance. U.S. officials decide to allow the 

turbans.

March 21
The Bush administration announces new military tribunal regulations.

April 25
Construction of the new 41 О-bed Camp Delta is completed. (Camp Delta)

Oct. 27
Four detainees — three Afghans and a Pakistani — are released.

2ÖÖ3
March 11
Federal appeals court rules that the detainees have no legal rights in the United
States._______________________________________________________________
July 3
Bush designates six suspected al Qaeda terrorists eligible for military tribunals — 

the first since World War II.

September
Arrests become public of two translators and a Muslim chaplain who worked at 

Guantánamo on charges relating to alleged espionage and improper use of 

classified documents. The case against the chaplain later unravels.

Oct. 9
The Red Cross issues a public statement noting "deterioration in the 

psychological health of a large number of detainees."

Nov. 10
U.S. Supreme Court agrees to hear the Guantánamo case.
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Dec. 3
Australian detainee David Hicks becomes the first prisoner to be given a lawyer.

2004
Jan. 12
Five military lawyers assigned to defend detainees say they plan to tell the 

Supreme Court that some of the rules drawn up for the military tribunals are 

unconstitutional.

April 20
Supreme Court hears arguments on the Guantánamo detentions.

June 28

Supreme Court rules in favor of Rasul and Hamdi. They are released.

Sept. 14

NSC cuts off transfer of prisoners to Guantánamo

2005

August

More hunger-strikes

2006

Feb.

UN Investigative Committee calls for immediate closure of Guantánamo. Pleas 

are ignored by US.

Nov. 2006

Many prisoners are still held without fair trial.
55"

As terrorist suspects apprehended in Afghanistan during late 2001 asphyxiated 

inside the steel shipping containers that the CIA decided were ideal for holding 

them, it became painfully clear that the US was going to need some place to 

keep their new detainees. Once Yoo identified Guantánamo as a legally 

forgiving location, Donald Rumsfeld, then Secretary of Defense, passed along 

the order to construct a prison to Brigadier General Michael Lehnert, then base

56 http://www.washingtonpost.com/wp-
srv/world/dailv/graphics/guantanomotime 050104.htm 11/15/2006 (Information partially 
gathered from this site)

http://www.washingtonpost.com/wp-


63

commander at Guantánamo. Lehnert was told that the prison should be 

constructed in ninety-eight hours, and completed Camp X-Ray with nine to spare. 

It was an open air prison laid out with row upon row of chain-link pens, anchored 

in concrete slabs, and topped with razor wire. The first detainees shuffled in on 

January 11th, 2002.

“Heavily armed Marines surrounded the plane as it touched down 

from Afghanistan. A Navy helicopter hovered overhead with a 

gunner hanging off the side. Prisoners stepped uneasily from the 

plane, shackled at the wrists and ankles. Their shackles were 

joined together by a third chain the looped around their waists. An 

official described them as “wobbly and disoriented.” Dressed in 

orange jumpsuits and wearing blacked-out goggles and heavy 

earmuffs, they were made to kneel on the gravel for hours as they 

were processed, while Marines patrolled nearby.”57 

From the beginning, the Guantánamo prisoners were subjected to well thought 

out mental games designed to break down their characters to the point of 

confession, truthful or fabricated alike. The orange jumpsuits mirrored those 

worn by convicts sentenced to death in many Middle Eastern countries, and 

contributed to the victims discomfort by accentuating the Cuban heat. The 

goggles and earmuffs disoriented the prisoners, confusing them with regard to 

their surroundings and their captors’ intentions. Bound in chains, they were 

forced to kneel like degraded animals for extended periods of time. 

Unfortunately for most of these detainees and those who followed in their same 

footsteps, abducted and imprisoned without due process of law, things would 

only get worse.

Prisoners of Camp X-Ray were held in their cells twenty-four hours per day with 

the exception of two fifteen minute exercise breaks per week. Bright lights 

shown down on the open cells around the clock, where prisoners laid on their 

mats in the 100 degree heat with one towel as a prayer mat and another for

57 Margulies, 63.
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washing. They had buckets to relieve themselves in but no blankets for the night 

times. Physical living conditions improved slightly with the construction of the 

more permanent Camp Delta, which was begun in February of 2002, and 

currently consists of three camps. In camp delta prisoners are allowed exercise 

breaks five days per week as opposed to two, and also are allowed five minute 

showers after each exercise period. Camp four was constructed in a dormitory 

style to be the most comfortable prison, and is where very young andcooperative 

prisoners are kept. Among there are the children detainees of Guantánamo, 

supposedly kidnapped and forced to join the Taliban, these children were later 

captured and sent to Guantánamo. Although several instances of mistreating 

these young inmates have surfaced, for the most part they are treated well and 

regularly attend school on the base.

These children are amongst the luckiest detainees at the base however, and 

despite the improved exercise periods and more permanent structure of Camp 

Delta, the intentions of interrogators remain the same; that is to follow the 

KUBARK manual’s advice in forming a relationship of dependency on the part of 

the detainee with respect to their interrogators. The specific methods of 

interrogation set forth in the 2002 “torture memo,” and successive strategic talks 

that were approved by the Defense Department and the Executive Branch are 

not made completely public. But as can be seen from Yoo’s narrowed definition 

of torture, behavior deemed questionable, at best, is encouraged at 

Guantánamo. Take the example of Sgt. Lacey’s various physical and mental 

techniques of persuasion:

“The detainee was shackled and his hands cuffed to his waist. 

S[pecial] A[gent] Clemente [the FBI agent] observed Sgt. Lacey 

apparently whispering in the detainee’s ear, and caressing and 

applying lotion to his arms (this was during Ramadan when 

physical contact with a woman would have been particularly 

offensive to a Moslem male). On more than one occasion the 

detainee appeared to be grimacing in pain, and Sgt. Lacey’s hands
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appeared to be making some contact with the detainee. Although 

SA Clemente could not see her hands at all times, he saw them 

moving towards the detainee’s lap. He also observed the detainee 

pulling away against the restraints...Lacey had grabbed the 

detainees’ thumbs and bent them backwards and she also grabbed 

his genitals.58

Cultural context of torture was discussed in chapter one of this work, and here 

again female agents have a special power over their detainees who’s religion 

make them particularly vulnerable. Beyond the mental discomfort of having 

one’s prayer disturbed by the presence of a female, and the embarrassment of 

contact with said female outside of marriage, interrogators employ pain as a 

motivator to confess again and again. Beyond pain as a means of coercing 

information from detainees, the US military and CIA have time on their side. That 

is to say that because the prisoners are not subject to fair trial their terms of 

incarceration are potentially endless. For innocent and guilty alike, this must be 

a daunting prospect.

“Fawzi al-Odah is one of four Kuwaiti detainees who remain held 

without charge or trial at Guantánamo. According to his family, he 

had traveled to Pakistan in August 2001 and later worked in 

Afghanistan until the US invasion when he fled to the Pakistan 

border to escape the bombing. He was captured, along with four 

other Kuwaiti nationals, on the Pakistani side of the border in 

January 2002, jailed, and later handed over to US forces who held 

him in Kandahar, Afghanistan, before transferring him to 

Guantánamo... On May 7, 2002, Fawzi al-Odah sent his parents a 

letter saying, "Now I am detained by the American forces and 

investigations are still going on...I will be established as innocent 

soon, and then I will return back to you..." More than four years

58 Margulies, 5.
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later, his parents are still waiting for his return.”59 

Fawzi al-Odah’s circumstances are not unusual, and in protest to their unfair 

treatment a number of Guantánamo detainees initiated a hunger strike in August 

of 2005. First the camp commander and his staff, as well as outside 

interrogators, ignored the strike. After two weeks however, the prisoners had lost 

dramatic amounts of weight, and it was decided that the hunger strike would be 

ended through medical force-feeding.

On 10 October 2005, Fawzi al-Odah wrote about his experiences of 

the hunger strike and the force-feeding techniques. He stated that 

for the first two weeks of his protest, he was given no medical care 

or counseling, nor did anyone discuss with him the reasons for his 

refusing food. He was later force-fed through a nasal tube whilst 

shackled and, he alleged, subjected to frequent loud noises whilst 

he was trying to sleep and harsh physical handling by guards and 

nurses... Fawzi al-Odah ended his protest on 11 January 2006 

after being threatened again with force-feeding whilst restrained.

He says that the previous day he had heard the screams of a 

detainee in an adjacent room being force-fed in this manner and 

that he had also heard a doctor tell this detainee, "I have to do this,

I have to cause you pain." The detainee who was force-fed is later 

said to have advised Fawzi al-Odah that he should eat voluntarily 

so as not to experience the same pain... Fawzi al-Odah told his 

lawyer that some of the hunger strikers were forced to urinate and 

defecate on themselves because they remained strapped to the 

restraint chairs. Some are also said to have vomited blood. Fawzi 

al-Odah's lawyer stated that "it is clear that the government has 

ended the hunger strike through the use of force and through the

59 59 http://web.amnesty.org/library/Index/ENGAMR511562006?open&of=ENG-313 
11/4/2006 (Amnesty Internationals Online Library)

http://web.amnesty.org/library/Index/ENGAMR511562006?open&of=ENG-313
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most brutal and inhumane types of treatment." 60 

Spurred by such gruesome accounts as al-Odah’s, the UN Committee on Human 

Rights launched an investigative report to examine the conditions at 

Guantánamo Bay. The report was released in February 2006 and was based 

mostly on interviews gathered from former detainees and the families of current 

detainees. Investigators were told that if they chose to visit the base itself they 

would not be permitted to interview individual detainees. The investigative 

committee then declined the US invitation on principal, and published its findings 

regardless.

“The 54-page report, based largely on interviews with former 

detainees and publicized information, including news accounts, is 

not legally binding. But it urged that Guantánamo be closed, 

"without further delay," and called for American personnel to be 

trained in international standards for the treatment of detainees...

The report, released Thursday after a draft circulated this week, 

said the United States should immediately revoke all "special 

interrogation techniques" authorized by the Defense Department. It 

called upon the United States "to refrain from any practice 

amounting to torture or cruel, inhuman or degrading treatment or 

punishment, discrimination on the basis of religion and violations of 

the right to health and freedom of religion... Among the practices 

the report said amounted to torture were the use of excessive force 

during transportation, force-feeding detainees through nasal tubes 

during hunger strikes, shackling, chaining and hooding prisoners, 

placing them in solitary confinement, subjecting them to severe 

temperatures while naked and threatening them with dogs.”61 

The investigative committee also recognized the lack of time frame with regard to 

prisoners’ release, along with the obvious truth that not all prisoners currently

60 http://web.amnestv.org/librarv/Index/ENGAMR511562006?open&of=ENG-313 
11/4/2006 (Amnesty Internationals Online Library)
61 Hoge, Warren. Investigators fo r  U.N Urge U.S to Close Guantánamo. New York 
Times: February 17th, 2006.

http://web.amnestv.org/librarv/Index/ENGAMR511562006?open&of=ENG-313
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held at the camp have terrorist connections, stating that:

The United States is holding about 500 detainees at its 

Guantánamo Bay naval base on the coast of Cuba, and some have 

been there since the camp was opened in early 2002. Some of the 

detainees' lawyers, however, have cited Pentagon documents as 

showing that only 45 percent of the prisoners have committed a 

hostile act against the United States or its allies, and that only 8 

percent have been classified as Qaeda fighters... The report said 

that the "executive branch of the United States government 

operates as judge, prosecutor and defense counsel of the 

Guantánamo Bay detainees," and asserted that this constituted 

"serious violations of various guarantees of the right to a fair trial.”62 

The report, as mentioned, is not legally binding, and was disputed by US 

authorities. These authorities point out that the committee should have actually 

visited the camp before making their decisions, and issue reassurances that the 

prisoners are being treated fairly for what they are, potential terrorists. This does 

not come as reassuring however, especially in light of the numerous complaints 

domestic US army investigators have filed against the Guantánamo facility. They 

repeatedly allege that phony interrogation sessions are staged for their benefit at 

Guantánamo, and that real interrogations are never conducted in front of 

regulating authorities. Perhaps the UN committee considered this when they 

declined to visit Guantánamo.

To date, Camp Delta continues to house hundreds of terrorist suspects, many of 

whom are innocent, or at the very least, useless for the purposes of gathering 

intelligence. In addition, the US continues to prohibit contact between camp 

investigators and prisoners, limiting contact with prisoners to guards and 

interrogators. All evidence points towards continued abuses of the detainees 

human rights even after multiple International reports, and domestic Supreme

Hoge, Warren. Investigators fo r  U.N Urge U.S to Close Guantánamo. New York 
Times: February 17th, 2006.
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Court findings have demanded that conditions improve. In the case of 

Guantánamo Bay, Executive power has truly remained unchecked by any of the 

traditional restraints.

6.2 Abu Ghraib

“ Two years ago, at Abu Ghraib prison, outside Baghdad, an Iraqi 

prisoner in Swanner’s [a CIA interrogator] custody, Manadel al- 

Jamadi, died during an interrogation. His head had been covered 

with a plastic bag, and he was shackled in a crucifixion-like pose 

that inhibited his ability to breathe; according to forensic 

pathologists who have examined the case, he asphyxiated. In a 

subsequent internal investigation, United States government 

authorities classified Jamadi’s death as a “homicide,” meaning that 

it resulted from unnatural causes. Swanner has not been charged 

with a crime and continues to work for the agency.”63 

News of the Abu Ghraib detention center in central Iraq (See Figs. 7 & 9) hit the 

public in 2004 with a similar impact as the above account. Hundreds of photos 

depicting grotesque and inhumane treatment of detainees by American and 

British soldiers were released to the tune of great public outcry. Public 

awareness concerning the suspension of human rights for terrorist suspects had 

already been sparked over Guantánamo Bay, and in many ways the Abu Ghraib 

photos and their subsequent court-martials and Presidential reprimands served 

as the proof needed to attack an already loaded issue. The following timeline 

illustrates the course of the Abu Ghraib detention facility in Iraq:

2001
October 7

The war in Afghanistan begins.

63 Mayer, Jane. A Deadly Interrogation. The New Yorker Magazine: November 14th, 
2005.
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2002

December 26

The Washington Post runs a page-one story about prisoner abuse at secret CIA 

detention centers, including in the "forbidden zone" of the U.S.-occupied Bagram 

air base in Afghanistan.

2003

March 20

The war in Iraq begins.

March 31

The Nation's cover story, "In Torture We Trust?" asserts that torture is gaining 

mainstream acceptance in the age of 9/11.

May 17

The New York Times publishes a story out of Basra, Iraq, in which detainees 

claim they were abused by U.S. and British soldiers. Amnesty International 

investigators say the patterns of mistreatment may constitute torture.

August 18

The Los Angeles Times spotlights four Army reservists from Pennsylvania, part 

of the 320th Reserve Military Police Battalion, charged with mistreating and 

beating Iraqi POWs.

October-December

Many of the alleged abuses at Abu Ghraib take place.

October 5

The Associated Press reports on the closure of Camp Cropper, a notorious 

detention center at the Baghdad airport. Journalists had been barred from the 

camp, but reporter Charles J. Hanley interviews released detainees about 

abuses.

November 1

The AP distributes a major story by Hanley about alleged abuse at three Iraqi 

POW camps, including Abu Ghraib, based on interviews with former POWs.

2004
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January 13

Army Spc. Joseph M. Darby, an MP at Abu Ghraib, reports cases of abuse at the 

prison to military investigators.

January 16

The U.S. Command in Baghdad issues a one-paragraph press release about an 

investigation into prisoner abuse. A Lexis-Nexis search shows that most media 

outlets either ignored the announcement or ran brief stories.

January 19

Lt. Gen. Ricardo Sanchez orders a criminal investigation into the 800th Military 

Police Brigade.

January 21

CNN reports that U.S. male and female soldiers reportedly posed for photos with 

partially unclothed Iraqi prisoners and that the focus of the Army's investigation is 

Abu Ghraib.

January 31

Maj. Gen. Antonio M. Taguba is appointed to head an inquiry into allegations of 

abuse at Abu Ghraib. On March 3 he presents his report, citing widespread 

abuse of prisoners by military police and military intelligence officers, to Gen. 

David McKiernan. On April 6 McKiernan approves the findings, leading to the 

discharge of two soldiers from the 800th MP Unit and letters of reprimand to six 

others.

February 23

The U.S. military announces that 17 personnel have been relieved of duty during 

the abuse investigation.

March 3

Jen Banbury, a correspondent for the online magazine Salon, files a story out of 

Baghdad about allegations of beatings, sleep deprivation, sexual humiliation and 

neglect leading to deaths at Abu Ghraib.

March 20

Brig. Gen. Mark Kimmitt announces to the media that six military personnel have 

been charged with criminal offenses. On May 7, a seventh soldier is charged.
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CBS' "60 Minutes II" airs graphic photographs of abuse at Abu Ghraib. The 

scandal quickly becomes major national and international news.

April 30

The New Yorker posts on its Web site a detailed report on Abu Ghraib by 

Seymour M. Hersh, fueling the media frenzy. The article is published in the 

magazine's May 10 issue. Hersh follows up on the burgeoning scandal in the 

next two issues.

May

Bush and Rumsfeld apologize for prisoner abuses. The first U.S. soldier to be 

court-martialled for the abuse of Iraqi prisoners is sentenced to one year in jail. 

Spc. Jeremy Sivits pleaded guilty to mistreating detainees, dereliction of duty for 

failing to protect them from abuse and forcing a prisoner "to be positioned in a 

pile on the floor to be assaulted by other soldiers." The 24-year-old military police 

officer also receives a bad conduct discharge.

June 21

A U.S. military judge rules that the Abu Ghraib prison is a crime scene and must 

not be torn down, which U.S. President Bush had earlier offered to do 

Aug. 24

The independent commission of inquiry into Abu Ghraib releases its report, 

saying senior Pentagon military and civilian officials share part of the blame for 

the prison abuse.

Dec. 21

The American Civil Liberties Union releases internal FBI memos containing 

reports that U.S. soldiers chained Iraqi detainees for long periods, strangled 

them, burned them with lit cigarettes, and left them to defecate on themselves. 

The documents, obtained through the Freedom of Information Act, also include 

details of detainee abuse in Guantánamo Bay, Cuba.

Jan. 15, 2005

U.S. army Spc. Charles Graner Jr. is sentenced to 10 years in prison after being 

convicted on five charges related to abusing Iraqi detainees at Abu Ghraib prison

April 28
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Feb. 18, 2005

The American Civil Liberties Union releases U.S. army documents showing that 

photos of American soldiers posing with hooded and bound prisoners in 

Afghanistan were destroyed after the Abu Ghraib prison scandal.

64

The timeline demonstrates that unlike Guantánamo Bay’s Camp X-Ray and Delta 

abuses, military personnel were held accountable for the mistreatment of 

detainees at the camp. While this is all well enough, closer examination of the 

facts reveal that several low ranking military scapegoats have taken the fall for 

some of their specific actions, drawing attention away from the grand scale of 

abuse, that was in reality, sanctioned by the Executive Branch itself. Do not 

forget that from the beginning:

“Senior Administration officials have led a fierce, and increasingly 

visible, fight to protect the C.I.A.’s classified interrogation protocol.

Late last month, Cheney and Porter Goss, the C.I.A. director, had 

an unusual forty-five-minute private meeting on Capitol Hill with 

Senator McCain, who was tortured as a P.O.W. during the Vietnam 

War. They argued that the C.I.A. sometimes needs the “flexibility” 

to treat detainees in the war on terrorism in “cruel, inhuman, and 

degrading” ways. Cheney sought to add an exemption to McCain’s 

bill, permitting brutal methods when “such operations are vital to the 

protection of the United States or its citizens from terrorist attack.’’65 

With the Abu Ghraib case the high level protection of CIA ‘flexibility’ holds special 

importance due to the fact that interrogations were conducted by CIA operatives. 

With the case of al-Jamadi, it was a CIA interrogator who committed homicide, 

killing his detainee. The fact that Swanner remains untried for killing a man while 

Spc. Graner serves 10 years for sexual and physical abuse of detainees screams 

of injustice. Knowing that Swanner remains an employee of the CIA only adds

64 http://www.air.org/article.asp7icH3730 11/16/2006 (Information partially gathered 
from website)
65 Mayer, Jane. A Deadly Interrogation. The New Yorker Magazine: November 14th, 
2005.

http://www.air.org/article.asp7icH3730


74

insult to injury.

“In the spring of 2004, the fact of pervasive prisoner abuse at Abu 

Ghraib became public, on “60 Minutes II” and in a series of articles 

in these pages by Seymour M. Hersh. Photographs, taken by U.S. 

soldiers, that showed Iraqi prisoners being hooded, sexually 

humiliated, and threatened with dogs were published around the 

world. One of the most harrowing images was of Jamadi’s severely 

battered corpse, which had been wrapped in plastic and put on ice; 

he became known in the media as the Ice Man... The sixty-four- 

thousand-dollar question is: What has been authorized? Can the 

C.I.A. torture people? A case like this opens up Pandora’s box.” 66 

Can the CIA torture people? Can the CIA kill people? These questions are real, 

and deserve to be answered. Thomas Powers, the author of two books about the 

C.I.A., may have answered these questions when he said:

“I’ve never heard of anyone at the C.I.A. being convicted of a 

killing.” He added that a case such as Jamadi’s had awkward 

political implications. “Is the C.I.A. capable of addressing an illegal 

killing by its own hands?” he asked. “My guess is not.” Whereas the 

military has subjected itself to a dozen internal investigations in the 

aftermath of the Abu Ghraib scandal, and has punished more than 

two hundred soldiers for wrongdoing, the agency has undertaken 

almost no public self-examination.”67 

Disturbing as this answer may be, it remains an accurate assessment of CIA and 

Executive behavior over detainee murders at Abu Ghraib. Moreover, as can be 

seen with the case of Jamadi, the parties responsible for his death attempted to 

cover up the situation in its immediate aftermath.

Once Jamadi was abducted by the Navy SEALS from his home, he was

66 Mayer, Jane. A Deadly Interrogation. The New Yorker Magazine: November 14th, 
2005.
67 Mayer, Jane. A Deadly Interrogation. The New Yorker Magazine: November 14th, 
2005.
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delivered to the detention facility as a ghost prisoner. That is to say that he was 

not truly admitted at all. He was not registered, examined by a doctor, or even 

arrested according to any legal procedure. Jamadi was simply brought by force 

to meet his interrogators without any regard for traditional detainment 

procedures. Swanner’s intentions for Jamadi remain unknown, but what 

happened next is. Jamadi was placed in the “Palestinian hanging” position (See 

list of terms and Fig. 2), and had a plastic bag put over his head. After 

successive mistreatment, Jamadi stopped responding in any way. Swanner then 

argued that he must be playing dead, but upon removing the bag, learned that 

Jamadi was actually dead. Swanner then had Jamadi wrapped in plastic and 

tape before putting him on ice. This brutal case is only one of four similar 

instances where the CIA is known to be responsible for the murder of a terrorist 

suspect. CIA responsibility stems from the chain of command at the Abu Ghraib 

facility.

According to the US Army Intelligence and Interrogation Handbook’s chart 

depicting the circular chain of intelligence (See Fig. 10), orders come from the 

top. At Abu Ghraib, the top would have been the CIA, who would have identified 

their intelligence needs in the form of a suspect. That subject would then be 

“rendered,” in most cases by the next party, Navy SEALS, to the place of 

detainment. Once at Abu Ghraib, however, due to Bush, Cheney and 

Rumsfeld’s new guidelines on detainee treatment, the traditional Interrogation 

Handbook’s conservative techniques would be discarded. The actual 

interrogation techniques used would avoid the Handbook’s suggestion that 

prisoners be treated in a humane fashion suitable for American POWs, and might 

instead turn to the KUBARK manual or worse, becoming inventive with 

procedure. This chain of events has led to systematic abuse of detainees at Abu 

Ghraib, but little has been done about it. Again, the legal restructuring and 

cunning of John Yoo’s 2002 “torture memo” endorsed by the Justice department 

and Executive Branch fails to protect the rights of detainees, while stretching the 

limits of the law to endorse the violation of these rights.
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“The document dismissed virtually all national and international 

laws regulating the treatment of prisoners, including war-crimes and 

assault statutes, and it was radical in its view that in wartime the 

President can fight enemies by whatever means he sees fit. 

According to the memo, Congress has no constitutional right to 

interfere with the President in his role as Commander-in-Chief, 

including making laws that limit the ways in which prisoners may be 

interrogated. Another classified Justice Department memo, issued 

in August, 2002, is said to authorize numerous “enhanced” 

interrogation techniques for the C.I.A. These two memos sanction 

such extreme measures that, even if the agency wanted to 

discipline or prosecute agents who stray beyond its own comfort 

level, the legal tools to do so may no longer exist.”68 

The scandal at Abu Ghraib demonstrates unforgivable mistreatment of prisoners 

by the standards set forth according to all international treaties regarding such 

matters. Because of the large scale proof, photos, testimony, and dead bodies, 

more attention was given to correcting the situation. In comparison, 

Guantánamo Bay, where abuses similar to those which took place in Iraq most 

likely continue to occur, still operates as a secretive prison, likely holding 

hundreds of innocent victims. In this respect “[t]he Abu Ghraib scandal seems 

not to have chastened Cheney or any other Administration officials; in fact, they 

are for the first time arguing openly and explicitly that C.I.A. personnel should be 

exempt from standards that apply to every other American.”69

Comparing the actions of the US, the regional, if not world, superpower, to those 

of the similarly powerful EU creates a sharp contrast. The two case studies of 

Guantánamo and Abu Ghraib provide graphic evidence that swelled Executive 

power in the US fights for a dark cause, the right to torture the people they

68 Mayer, Jane. A Deadly Interrogation. The New Yorker Magazine: November 14th,
2005.
69 Mayer, Jane. A Deadly Interrogation. The New Yorker Magazine: November 14th,
2005.



decide may be terrorist suspects. Their actions have generated very valid 

questions, and have initiated a highly emotional and controversial debate over 

right and wrong, for that is what torture and civil liberties have to do with. 

Somewhere along their line of reasoning right and wrong have been forgotten, 

however, and they have become more concerned with legal loopholes that allow 

the abuse of Executive power. Now it is up to the people to fight against this 

swelling expansive power. Irreparable damage has already been done, but it is 

not too late to fight the abuse of human rights. The cases of Guantánamo Bay 

and Abu Ghraib provide precisely the necessary motivation behind throwing the 

first punch.
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Conclusion

The principles of basic human rights were established by the worlds leading 

nations to protect the entire human race from certain acts that are considered 

universally wrong. These same nations have sworn to do their best to uphold 

these principles, using their worldwide power to secure the same fundamental 

treatment for all of humanity. Amongst all violations of the various rights of man 

and woman, torture is internationally recognized as one of most deplorable and 

unacceptable acts that can be committed. Nevertheless, as the four case studies 

presented in previous chapters prove, torture, as a cruel and inhuman means of 

interrogation, continues to be practiced widely throughout the globe. Most 

startling, however, is the use of torture against terrorist suspects by United States 

government organizations. Breaking historical precedents that have time 

honored decent prisoner treatment and a fair justice system, the United States, a 

cornerstone party to the Geneva Conventions, has twisted its justice system and 

ignored international sanction in its efforts to extort information from a supposed 

enemy in a losing battle. Moreover, in a fit of expansive executive power, 

secured through fear tactics that have conveniently employed post terrorist attack 

support, the United States has backed itself into a corner of international policy. 

The government has dared to defend its use of torture against fellow man, blind 

to long-standing and internationally accepted standards.

On the contrary, Europe, and the consolidated power of the EU, has moved in 

the opposite direction. In the face of a several thousand year tradition of torture 

Europe now employs systematic measures to identify specific grey areas of 

human rights treatment, and then sanctions the specific states accordingly. Such 

sanctions, basically economic in nature, have demonstrated their effectiveness, 

as the poorer nations, eager to enjoy the full benefits of EU membership, have 

made notable progress towards fighting torture and unjust detainment. These
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facts come in stark contrast to the behavior of Europe’s world power counterpart 

from across the Atlantic, the United States.

Such a contrast in moral values, and against historical trends, between two 

chiefly similar world players leads one to ask why such a rift has developed? In 

answering this question, the previous chapters have supplied legal, historical, 

and current analysis of the circumstances surrounding acts of torture and illegal 

detainment. As with any question so complex, however, a simple answer can 

never be attained. Sociological and anthropological theory would suggest that 

Europe, with its extensive history of human rights abuse, has seen enough, so to 

speak, and has learned from the past. Likewise, the Unites States, having a 

considerably shorter historical timeframe, and having fought its more recent 

conflicts on foreign soil, has been underexposed to the realities and brutalities of 

torture and unjust arrest.

Realistically, the answers to the many questions regarding contrary policy 

between European and American detainment practices and use of torture are 

riddled with contextual and circumstantial explanations. At best, these factors 

can be presented to the reader in a clear and factual manner, leaving them to 

formulate their own opinions and answers.
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Figures:

70 

Figure 1.

(“Short Shackled” prisoner at the Abu Ghraib facility)

70 http://www.antiwar.com/news/?articleid=2444 22/10/2006

http://www.antiwar.com/news/?articleid=2444


81

71

Figure 2.

(Degraded Abu Ghraib prisoner in “Palestinian hanging” position)

71 http://www.antiwar.com/news/?articleid=2444 22/10/2006

http://www.antiwar.com/news/?articleid=2444
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Figure 3.

(Sexual humiliation of prisoners at Abu Ghraib facility)

72 http://www.antiwar.com/news/7articleicN2444 22/10/2006

http://www.antiwar.com/news/7articleicN2444
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Figure 4.

(Map depicting areas of conflict in the Balkan States)

73 Hupchick, Dennis P. & Cox, Harold E. The Pala rave Concise Historical Atlas of
the Balkans. Palgrave: New York, New York. 2001. Map # 48.
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74

Figure 5.
(Map depicting NATO intervention in Kosovo)

74 Hupchick, Dennis P. & Cox, Harold E. The Palarave Concise Historical Atlas of
the Balkans. Palgrave: New York, New York. 2001. Map # 50.
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Figure 6.

(Map of exact location of Guantanamo Bay Naval Base, Cuba)

75

http://www.washingtonpost.com/wpsrv/world/dailv/graphics/guantanomotime 050104.ht 
m 15/11/2006

http://www.washingtonpost.com/wpsrv/world/dailv/graphics/guantanomotime
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Figure 7.

(Satellite image of Abu Ghraib detention facility, Iraq)

76 http://virtualglobetrotting.com/map/3089/ 22/10/2006

http://virtualglobetrotting.com/map/3089/
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Figure 8.
(Satellite image of Guantanamo Bay Naval Base, Cuba)

77

http://upload.wikimedia.org/wikipedia/commons/0/04/Guantánamo bay satellite image. 
jpg 28/10/2006

http://upload.wikimedia.org/wikipedia/commons/0/04/Guant%c3%a1namo
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Figure 9

(Map depicting location of Abu Ghraib Detention Facility, Iraq)

78 http://www.answers.com/topic/abu-ghraib-prison 22/10/2006

http://www.answers.com/topic/abu-ghraib-prison


89

Figure 10

(US Military Interrogation Manual’s intelligence cycle diagram)

79 Department Of The Army, 5.
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Appendices

I. Various Anti Torture Institutions

COMMITTEE AGAINST TORTURE:
OHCHR-UNOG
CH 1211 Geneva 10, Switzerland 
Telephone: +41-22-917 9000 
Fax: +41-22-917 9011 
E-mail: webadmin.hchr@unog.ch 
http://www.unhchr.ch/

EUROPEAN COMMITTEE FOR THE PREVENTION OF TORTURE:
Council of Europe 
F-67075 Strasbourg Cedex 
France
E-mail: HumanRights.Info@coe.int 
Telephone: +33-3-88 41 20 24 
Fax: +33-3-88 41 27 04 
http://www.cpt.coe.int/

EUROPEAN COURT OF HUMAN RIGHTS:
European Court of Human Rights 
Council of Europe 
F-67075 Strasbourg-Cedex 
France
Telephone: +33-3-88 41 20 18 
Fax: +33-3-88 41 27 30 
http://www.echr.coe.int/

HUMAN RIGHTS COMMITTEE:
OHCHR-UNOG
CH 1211 Geneva 10, Switzerland 
Telephone: +41-22-917 9000 
Fax:+41-22-917 9011 
E-mail: webadmin.hchr@unog.ch 
http://www.unhchr.ch/

II. ARTICLES OF THE INTER-AMERICAN CONVENTION TO 
PREVENT AND PUNISH TORTURE

(Adopted at Cartagena de Indias, Colombia, on December 9, 1985, at 
the fifteenth regular session of the General Assembly)

The American States signatory to the present Convention,

mailto:webadmin.hchr@unog.ch
http://www.unhchr.ch/
mailto:HumanRights.Info@coe.int
http://www.cpt.coe.int/
http://www.echr.coe.int/
mailto:webadmin.hchr@unog.ch
http://www.unhchr.ch/
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Aware of the provision of the American Convention on Human Rights that no one shall 
be subjected to torture or to cruel, inhuman, or degrading punishment or treatment;

Reaffirming that all acts of torture or any other cruel, inhuman, or degrading treatment or 
punishment constitute an offense against human dignity and a denial of the principles set 
forth in the Charter of the Organization of American States and in the Charter of the 
United Nations and are violations of the fundamental human rights and freedoms 
proclaimed in the American Declaration of the Rights and Duties of Man and the 
Universal Declaration of Human Rights;

Noting that, in order for the pertinent rules contained in the aforementioned global and 
regional instruments to take effect, it is necessary to draft an Inter-American Convention 
that prevents and punishes torture;

Reaffirming their purpose of consolidating in this hemisphere the conditions that make 
for recognition of and respect for the inherent dignity of man, and ensure the full exercise 
of his fundamental rights and freedoms,

Have agreed upon the following:
Article 1
The State Parties undertake to prevent and punish torture in accordance with the terms of 
this Convention.
Article 2
For the purposes of this Convention, torture shall be understood to be any act 
intentionally performed whereby physical or mental pain or suffering is inflicted on a 
person for purposes of criminal investigation, as a means of intimidation, as personal 
punishment, as a preventive measure, as a penalty, or for any other purpose. Torture shall 
also be understood to be the use of methods upon a person intended to obliterate the 
personality of the victim or to diminish his physical or mental capacities, even if they do 
not cause physical pain or mental anguish.

The concept of torture shall not include physical or mental pain or suffering that is 
inherent in or solely the consequence o f lawful measures, provided that they do not 
include the performance of the acts or use of the methods referred to in this article.
Article 3
The following shall be held guilty of the crime of torture:

a. A public servant or employee who acting in that capacity orders, instigates or induces 
the use of torture, or who directly commits it or who, being able to prevent it, fails to do 
so.

b. A person who at the instigation of a public servant or employee mentioned in 
subparagraph (a) orders, instigates or induces the use of torture, directly commits it or is 
an accomplice thereto.
Article 4
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The fact of having acted under orders of a superior shall not provide exemption from the 
corresponding criminal liability.
Article 5
The existence of circumstances such as a state of war, threat of war, state of siege or of 
emergency, domestic disturbance or strife, suspension of constitutional guarantees, 
domestic political instability, or other public emergencies or disasters shall not be 
invoked or admitted as justification for the crime of torture.

Neither the dangerous character of the detainee or prisoner, nor the lack of security o f the 
prison establishment or penitentiary shall justify torture.
Article 6
In accordance with the terms of Article 1, the States Parties shall take effective measures 
to prevent and punish torture within their jurisdiction.

The States Parties shall ensure that all acts of torture and attempts to commit torture are 
offenses under their criminal law and shall make such acts punishable by severe penalties 
that take into account their serious nature.

The States Parties likewise shall take effective measures to prevent and punish other 
cruel, inhuman, or degrading treatment or punishment within their jurisdiction.
Article 7
The States Parties shall take measures so that, in the training of police officers and other 
public officials responsible for the custody of persons temporarily or definitively 
deprived of their freedom, special emphasis shall be put on the prohibition of the use of 
torture in interrogation, detention, or arrest.

The States Parties likewise shall take similar measures to prevent other cruel, inhuman, or 
degrading treatment or punishment.
Article 8
The States Parties shall guarantee that any person making an accusation of having been 
subjected to torture within their jurisdiction shall have the right to an impartial 
examination of his case.

Likewise, if there is an accusation or well-grounded reason to believe that an act of 
torture has been committed within their jurisdiction, the States Parties shall guarantee that 
their respective authorities will proceed properly and immediately to conduct an 
investigation into the case and to initiate, whenever appropriate, the corresponding 
criminal process.

After all the domestic legal procedures of the respective State and the corresponding 
appeals have been exhausted, the case may be submitted to the international fora whose 
competence has been recognized by that State.
Article 9
The States Parties undertake to incorporate into their national laws regulations 
guaranteeing suitable compensation for victims of torture.
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None of the provisions of this article shall affect the right to receive compensation that 
the victim or other persons may have by virtue of existing national legislation.
Article 10
No statement that is verified as having been obtained through torture shall be admissible 
as evidence in a legal proceeding, except in a legal action taken against a person or 
persons accused of having elicited it through acts of torture, and only as evidence that the 
accused obtained such statement by such means.
Article 11
The States Parties shall take the necessary steps to extradite anyone accused of having 
committed the crime of torture or sentenced for commission of that crime, in accordance 
with their respective national laws on extradition and their international commitments on 
this matter.
Article 12
Every State Party shall take the necessary measures to establish its jurisdiction over the 
crime described in this Convention in the following cases:

a. When torture has been committed within its jurisdiction;

b. When the alleged criminal is a national of that State; or

c. When the victim is a national of that State and it so deems appropriate.

Every State Party shall also take the necessary measures to establish its jurisdiction over 
the crime described in this Convention when the alleged criminal is within the area under 
its jurisdiction and it is not appropriate to extradite him in accordance with Article 11.

This Convention does not exclude criminal jurisdiction exercised in accordance with 
domestic law.
Article 13
The crime referred to in Article 2 shall be deemed to be included among the extraditable 
crimes in every extradition treaty entered into between States Parties. The States Parties 
undertake to include the crime of torture as an extraditable offence in every extradition 
treaty to be concluded between them.

Every State Party that makes extradition conditional on the existence of a treaty may, if  it 
receives a request for extradition from another State Party with which it has no 
extradition treaty, consider this Convention as the legal basis for extradition in respect of 
the crime o f torture. Extradition shall be subject to the other conditions that may be 
required by the law of the requested State.

States Parties which do not make extradition conditional on the existence of a treaty shall 
recognize such crimes as extraditable offences between themselves, subject to the 
conditions required by the law of the requested State.

Extradition shall not be granted nor shall the person sought be returned when there are 
grounds to believe that his life is in danger, that he will be subjected to torture or to cruel,
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inhuman or degrading treatment, or that he will be tried by special or ad hoc courts in the 
requesting State.
Article 14
When a State Party does not grant the extradition, the case shall be submitted to its 
competent authorities as if  the crime had been committed within its jurisdiction, for the 
purposes of investigation, and when appropriate, for criminal action, in accordance with 
its national law. Any decision adopted by these authorities shall be communicated to the 
State that has requested the extradition.
Article 15
No provision of this Convention may be interpreted as limiting the right of asylum, when 
appropriate, nor as altering the obligations of the States Parties in the matter of 
extradition.
Article 16
This Convention shall not limit the provisions of the American Convention on Human 
Rights, other conventions on the subject, or the Statutes of the Inter-American 
Commission on Human Rights, with respect to the crime of torture.
Article 17
The States Parties undertake to inform the Inter-American Commission on Human Rights 
of any legislative, judicial, administrative, or other measures they adopt in application of 
this Convention.

In keeping with its duties and responsibilities, the Inter-American Commission on Human 
Rights will endeavor in its annual report to analyze the existing situation in the member 
states of the Organization of American States in regard to the prevention and elimination 
of torture.
Article 18
This Convention is open to signature by the member states of the Organization of 
American States.
Article 19
This Convention is subject to ratification. The instruments of ratification shall be 
deposited with the General Secretariat of the Organization of American States.
Article 20
This Convention is open to accession by any other American state. The instruments of 
accession shall be deposited with the General Secretariat of the Organization of American 
States.
Article 21
The States Parties may, at the time of approval, signature, ratification, or accession, make 
reservations to this Convention, provided that such reservations are not incompatible with 
the object and purpose of the Convention and concern one or more specific provisions. 
Article 22
This Convention shall enter into force on the thirtieth day following the date on which the 
second instrument of ratification is deposited. For each State ratifying or acceding to the 
Convention after the second instrument o f ratification has been deposited, the Convention 
shall enter into force on the thirtieth day following the date on which that State deposits 
its instrument of ratification or accession.
Article 23
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This Convention shall remain in force indefinitely, but may be denounced by any State 
Party. The instrument of denunciation shall be deposited with the General Secretariat of 
the Organization of American States. After one year from the date of deposit of the 
instrument of denunciation, this Convention shall cease to be in effect for the denouncing 
State but shall remain in force for the remaining States Parties.
Article 24
The original instrument of this Convention, the English, French, Portuguese, and Spanish 
texts of which are equally authentic, shall be deposited with the General Secretariat of the 
Organization of American States, which shall send a certified copy to the Secretariat of 
the United Nations for registration and publication, in accordance with the provisions of 
Article 102 of the United Nations Charter. The General Secretariat of the Organization of 
American States shall notify the member states of the Organization and the States that 
have acceded to the Convention of signatures and of deposits of instruments of 
ratification, accession, and denunciation, as well as reservations, if  any.80

III. Dr. Slosarcik Interview (19/4/2006) Questions:

1) What branches of the EU are responsible for forming policy on human rights 
standards?

2) What is the process by which such policies are created?
3) Which institutions are established to uphold these standards? I.e. Council of 

Europe Anti-Torture Committee...
4) How are such concerns linked with policy regarding the ascension of new 

member states?
5) How do human rights standards play into trade sanctions with non-member 

states?
6) On what level does the EU coordinate with the human rights concerns of 

international organizations such as the UN?
7) How closely related to formal EU policy are external structures to enforce 

human rights, such as the ICTY?
8) Does the EU limit/encourage member state participation in the ICTY? I.e. 

recent Czech loan of prison staff...
9) How does the EU respond to CIA or other third party action in any specific 

member state? Does cooperation or prohibition fall on the policy of that 
specific state or as a general EU policy?

10) Is there a need to create additional/stricter human rights standards within 
existing member states? If so, whom would these changes benefit?

80 http://www.cidh.oas,org/Basicos/basic9.htm 11/3/2006 (Inter American Commission of 
Human Rights on Torture)

http://www.cidh.oas,org/Basicos/basic9.htm
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Human Development Index Rating for:
Convention Against Torture and Other Cruel, Inhuman or Degrading

Treatment or Punishment

IV.

HDI Country 39 Lithuania
Rank 40 Qatar
1 Norway 41 United Arab Emirates
2 Iceland 42 Slovakia
3 Australia 43 Bahrain
4 Luxembourg 44 Kuwait
5 Canada 45 Croatia
6 Sweden 46 Uruguay
7 Switzerland 47 Costa Rica
8 Ireland 48 Latvia
9 Belgium 49 Saint Kitts and Nevis
10 United States 50 Bahamas
11 Japan 51 Seychelles
12 Netherlands 52 Cuba
13 Finland 53 Mexico
14 Denmark 54 Tonga
15 United Kingdom 55 Bulgaria
16 France 56 Panama
17 Austria 57 Trinidad and Tobago
18 Italy 58 Libyan Arab Jamahiriya
19 New Zealand 59 Macedonia, TFYR
20 Germany 60 Antigua and Barbuda
21 Spain 61 Malaysia
22 Hong Kong, China (SAR) 62 Russian Federation
23 Israel 63 Brazil
24 Greece 64 Romania
25 Singapore 65 Mauritius
26 Slovenia 66 Grenada
27 Portugal 67 Belarus
28 Korea, Rep. of 68 Bosnia and Herzegovina
29 Cyprus 69 Colombia
30 Barbados 70 Dominica
31 Czech Republic 71 Oman
32 Malta 72 Albania
33 Brunei Darussalam 73 Thailand
34 Argentina 74 Samoa (Western)
35 Hungary 75 Venezuela
36 Poland 76 Saint Lucia
37 Chile 77 Saudi Arabia
38 Estonia 78 Ukraine
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79 Peru 123 Gabon
80 Kazakhstan 124 Morocco
81 Lebanon 125 Namibia
82 Ecuador 126 Säo Tomé and Principe
83 Armenia 127 India
84 Philippines 128 Solomon Islands
85 China 129 Myanmar
86 Suriname 130 Cambodia
87 Saint Vincent and the 131 Botswana
Grenadines 132 Comoros
88 Paraguay 133 Lao People's Dem. Rep.
89 Tunisia 134 Bhutan
90 Jordan 135 Pakistan
91 Belize 136 Nepal
92 Fiji 137 Papua New Guinea
93 Sri Lanka 138 Ghana
94 Turkey 139 Bangladesh
95 Dominican Republic 140 Timor-Leste
96 Maldives 141 Sudan
97 Turkmenistan 142 Congo
98 Jamaica 143 Togo
99 Iran, Islamic Rep. of 144 Uganda
100 Georgia 145 Zimbabwe
101 Azerbaijan 146 Madagascar
102 Occupied Palestinian 147 Swaziland
Territories 148 Cameroon
103 Algeria 149 Lesotho
104 El Salvador 150 Djibouti
105 Cape Verde 151 Yemen
106 Syrian Arab Republic 152 Mauritania
107 Guyana 153 Haiti
108 Viet Nam 154 Kenya
109 Kyrgyzstan 155 Gambia
110 Indonesia 156 Guinea
111 Uzbekistan 157 Senegal
112 Nicaragua 158 Nigeria
113 Bolivia 159 Rwanda
114 Mongolia 160 Angola
115 Moldova, Rep. of 161 Eritrea
116 Honduras 162 Benin
117 Guatemala 163 Cöte d'Ivoire
118 Vanuatu 164 Tanzania, U. Rep. of
119 Egypt 165 Malawi
120 South Africa 166 Zambia
121 Equatorial Guinea 167 Congo, Dem. Rep. of the
122 Tajikistan 168 Mozambique
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169 Burundi 174 Mali
170 Ethiopia 175 Burkina Faso
171 Central African Republic 176 Sierra Leone
172 Guinea-Bissau 177 Niger
173 Chad

Notes :
The table includes states that have signed or ratified at least one of the seven 
human rights instruments. Information is as of 1 May 2005.

Source :
UN (United Nations). 2005. "Multilateral Treaties Deposited with the Secretary- 

General." [http://untreaty.un.org]. Accessed May2005.81

81 http://hdr.undp.org/statistics/data/countries.cfm?c=AUS 11/3/2006 (Human 
Development Report Online)

http://untreaty.un.org
http://hdr.undp.org/statistics/data/countries.cfm?c=AUS


99

Resources:

Articles:

Allen, Mike & Priest, Dana. Memo on Torture Draws Focus to Bush. Washington 
Post: June 9th, 2004
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Human Rights: June 7th, 2006.

Mayer, Jane. A Deadly Interrogation. The New Yorker Magazine: November 14th,
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Priest, Dana. CIA Holds Terror Suspects in Secret Prisons. The Washington 
Post: November 2nd, 2005.

Savage, Charlie. Bush Could Bypass New Torture Ban. Boston Globe: January 
4th, 2006.
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Hupchick, Dennis P. & Cox, Harold E. The Palarave Concise Historical Atlas of 
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Levinson, Sanford, ed. Torture: A Collection. Oxford University Press: New York. 
2004.

Margulies Joseph. Guantánamo and the Abuse of Presidential Power. Simon and 
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Internet: *

http://www4.law.cornell.edu/uscode/html/uscode18/usc_sec_18_00002340—  
000-.html

(Cornell University’s US Legal Code Public Access System)

http://www.air.orq/article.asp?id=3730
(American Journalistic Review Official Website)

http://Amnesty.org
(Amnesty International Official Website)

http://www.antiwar.com/news/?articleid=2444 
(Anti War Photograph Website)

http://www.cpt.coe.int/en/about.htm
(The European Committee for the Prevention of Torture Official Website)

http://europe.eu.int/comm/external relations/human riqhts/torture/quidline en.ht 
m (European Union Official Website; Human Rights Section)

http://www.qlobalsecuritv.orq/intell/world/iraq/abu-qhuravb-prison.htm 
(Abu Ghurayb Prison Report)

http://hdr.undp.orq/statistics/data/countries.cfm?c=AUS 
(Human Development Report Online)

http://iurist.law.pitt.edu/cu rrentawareness/Guantánamo.php 
(Jurist Legal News Official Website by Pitt University)

http://www.oas.org/OASpaqe/humanriqhts.htm
(Inter American Court & Commission of Human Rights

http://www.ohchr.org/english
(UN Office for Human Rights and Committee Against Torture)

http://www4.law.cornell.edu/uscode/html/uscode18/usc_sec_18_00002340%e2%80%94
http://www.air.orq/article.asp?id=3730
http://Amnesty.org
http://www.antiwar.com/news/?articleid=2444
http://www.cpt.coe.int/en/about.htm
http://europe.eu.int/comm/external
http://www.qlobalsecuritv.orq/intell/world/iraq/abu-qhuravb-prison.htm
http://hdr.undp.orq/statistics/data/countries.cfm?c=AUS
http://iurist.law.pitt.edu/cu
http://www.oas.org/OASpaqe/humanriqhts.htm
http://www.ohchr.org/english


101

http://www.salon.com/news/abu qhraib/2006/03/14/introduction/
(Salon.com, Abu Ghraib Files)

http ://www. un/orq/itcy
(International Tribunal for Former Yugoslavia Official Website)

http://www.washinqtonpost.com/wp- 
srv/world/iraq/abuqhraib/swornstatements042104.html

(sworn Statements by Abu Ghraib Detainees , Washington Post)

http://www.washinqtonpost.com/wp- 
srv/world/daily/qraphics/quantanomotime 050104.htm 

(Guantánamo Bay Map, Washington Post)

http://en.wikipedia.org/wiki/European Convention on Human Rights
(Wilkipedia Definition and Function of the Convention on Human Rights)

http://en.wikipedia.org/wiki/Guantánamo Bay Naval Base 
(Wilkipedia Article on Guantánamo Bay Facility)

Interviews:

Slosarcik, Ivo. Ph.Dr.; Professor of European Law. Interviewed, April 19th’ 2006.

‘ Specific website visitation dates will be found with internal citations due to 
multiple visits.

http://www.salon.com/news/abu
http://www.washinqtonpost.com/wp-
http://www.washinqtonpost.com/wp-
http://en.wikipedia.org/wiki/European
http://en.wikipedia.org/wiki/Guant%c3%a1namo

