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I INTRODUCTION 
 

 

 

 

 

 

 

In his most celebrated account The Twenty Years’ Crisis, 

1919-1938: An Introduction to Study of International Relations, 

which was published at the eve of the Second World War, Edward H. 

Carr argues that “the ultima ratio of power in international 

relations is war.” 1  Indeed, “[e]very act of the state, in its 

power aspect, is directed to war, not as a desirable weapon, but 

as a weapon which it may require in the last resort to use.”2 Carr 

views war through Clausewitz’s lenses as the continuation of 

policy by other means, a dominant factor in international 

relations that always runs in the background. 3  He observes how 

military strength has become a recognized standard of political 

values and how the status of a great power has become the reward 

of fighting a successful large-scale war. 4  For him, “the foreign 

policy of a country is limited not only by its aims, but also by 

its military strength or, more accurately, by the ration of its 

military strength to that of other countries.”5 Military strength 

is regarded as a basic determinant of power of a state, and 

foreign policy can therefore never be separated from strategy.6

                                                 
1  Edward H. Carr, Twenty Years’ Crisis, 1918-1938: An Introduction to Study 

of International Relations (London: Harper Perennial, 1964), p.109 (emphasis in 

the original). 

 
2  Ibid. 

 
3  See ibid.  

 
4   See ibid.  

 
5  Ibid., p. 110. 

 
6  See ibid. 
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Drawing upon a balance of power theory, Carr also suggests 

that a state usually resorts to war to make itself military 

stronger, or, more often, to prevent another state from becoming 

military stronger. 7  He approves Ralph G. Hawtrey’s saying that 

“the principal cause of war is war itself,” acknowledging the idea 

that states make war against other states mostly for motives of 

security.8 For Carr, war for security is almost a synonym for war 

of aggression and self-seeking for that the historical legacy, he 

draws on, suggests that “the exercise of power always appears to 

beget the appetite for more power.” 9  In his opinion, war of 

limited objectives has become as impossible as war of limited 

liability. 10  Hence war waged for specific purposes such as 

resisting aggression within a system of collective security, for 

example, is doomed to failure due to the unrestrained greed of the 

state for the acquisition of more power.11  

As a result of the introduction of a number of international 

law restrictions on the right of state to resort to war, of which 

those contained in the Charter of the United Nations (UN) signed 

in 1945 have played a preeminent role, 12  the level of public 

acceptance of war as an appropriate instrument of policy is now 

certainly different than it was in 1939 when Carr published his 

classical study of international relations. By adhering to various 

provisions of international law limiting the resort to war in 

international relations that have been institutionalized as a 

direct response to the killing of more than fifty million people 

                                                 
7   See ibid., p. 111. 

 
8  See ibid., p. 112. 

 
9  Ibid., p. 112. 

 
10   See ibid., p. 113. 

 
11  See ibid., pp. 112-113. 

 
12  International law restrictions on the right of state to resort to war, 

including these contained in the UN Charter, will be elaborated in detail in 

chapter three of the text.  
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in the Second World War, 13  states are expressing their departure 

from the old doctrine, when the right to use force was an 

attribute of state sovereignty. 14 They are declaring their 

intentions not to resort to war in order to save, the UN Charter 

makes clear, “succeeding generations from the scourge of war.” 15  

Although there has not been any major direct military conflict 

between great powers since the end of the Second World War and the 

subsequent adoption of the UN Charter, 16  war as an instrument of 

policy is still present and as a permanent feature of the human 

condition will probably never disappear, 17  numerous restrictions 

of international law on the right of state to resort to war 

notwithstanding.  

Given the social, technological, political and economic 

development of humankind during the last sixty-five years, 18  it 

seems obvious that the principal factors preventing states from 

                                                 
13  See Martin Gilbert, The Second World War: A Complete History (Revised 

edition, New York: Henry Holt, 2004), p. 1. 

 
14  See Kalevi J. Holsti, International Politics: A Framework for Analysis (6th 

ed.; New Jersey: Prentice-Hall, 1992), p. 40. 

 
15  Charter of the United Nations and Statute of the International Court of 

Justice (New York: United Nations, 2002), Preamble, p. 3.  

 
16  With regard to the relationship between the great powers, including the 

post-second world war era, see e.g. Paul Kennedy, The Rise and Fall of the Great 

Powers: Economic Change and Military Conflict from 1500 to 2000 (New York: Random 

House, 1987); and John J. Mearsheimer, The Tragedy of Great Power Politics (New 

York: W.W. Norton & Co, 2003). With regard to the cold-war relationship, see e.g. 

John Lewis Gaddis, The United States and the End of the Cold War: Implications, 

Reconsiderations, Provocations (New York: Oxford University Press, 1994); John 

Lewis Gaddis, We Now Know: Rethinking Cold War History (New York: Oxford 

University Press, 1998); and John Lewis Gaddis and John Gaddis, The United States 

and the Origins of the Cold War (New York: Columbia University Press, 2000). With 

regard to the post-cold war relationship, see e.g. Sean Lynn-Jones and Steven E. 

Miller, eds., The Cold War and After: Prospects for Peace (2nd ed.; Cambridge: MIT 

Press, 1993); and Brad Roberts, ed., Order and Disorder after the Cold War 

(Boston: MIT Press, 1995). 

 
17  See Colin S. Gray, Another Bloody Century: Future Warfare (London: 

Weidenfeld & Nicolson, 2005), pp. 55-97. 

 
18  See e.g. Martin Gilbert, A History of the Twentieth Century: The Concise 

Edition of the Acclaimed World History (New York: HarperCollins, 2002); and 

Michael Howard and Wm. Roger Louis, eds., The Oxford History of the Twentieth 

Century (New York: Oxford University Press, 1998). 
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resort to war on a large scale were not related to international 

law restrictions on the use of force,19 but to the rising costs of 

warfare and the declining gains to be expected from it. 20  The 

contribution made by the twentieth century international law to 

the renunciation of war as an instrument of policy seems to be 

limited even more, when one takes into consideration the current 

international practice. The dissonance between the ideal world 

represented by the imperatives of international law not to resort 

to war and the real world characterized by the actual or implied 

use of violence seems to be nowhere clearer than in the 

prohibition against the use of force contained in the UN 

Charter. 21  Since the adoption of the UN Charter in 1945, this 

prohibition has been frequently violated, most prominently in 

recent years by the 1999 military action of the North Atlantic 

Treaty Organization (NATO) against Yugoslavia over the 

humanitarian crisis in the Serbian province of Kosovo 22  and the 

                                                 
19  The term “use of force” is used throughout this text to mean the 

application of armed force and is employed, with a few exceptions, instead of the 

longer term “use of armed force.” 

 
20  See Michael Howard, War in European History (Revised edition, New York: 

Oxford University Pres, 1991), pp. 136-144.  

 
21  See Charter of the United Nations and Statute of the International Court of 

Justice, Article 2(4), p. 6.  

 
22  With regard to NATO’s military action against Yugoslavia, see e.g. Berthold 

Meyer and Peter Schotter, Die Kosovo-Kriege 1998/1999: Die internationale 

Intervention und ihre Folgen (Frankfurt am Main: Hessische Stiftung für Friedens- 

und Koflikforschung, 2000); Greg Campbell, The Road to Kosovo (New York: Basic 

Books, 2000); Ivo H. Daalder and Michael E. O'Hanlon, Winning Ugly: NATO's War to 

Save Kosovo (Washington, D.C.: Brookings Institution, Press, 2001); Misha Glenny, 

The Balkans: Nationalism, War and the Great Powers, 1804-1999 (New York: Viking, 

2000); William Joseph, ed., Kosovo: Contending Voices on Balkan Interventions 

(Grand Rapids: William B. Eerdmans Publishing, 2000); Tim Judah, War and Revenge 

(Yale: Yale University Press, 2002); Iain King and Whit Mason, Peace at Any Price: 

How the World Failed Kosovo (Ithaca: Cornell University Press, 2006); Julia A. 

Mertus, How Myths and Truths Started a War (Berkeley: University of California 

Press, 1999); and Marc Weller, The Crisis in Kosovo 1989-1999: From the 

Dissolution of Yugoslavia to Rambouillet and the Outbreak of Hostilities 

(Cambridge, England: Documents and Analysis Publishing, 1999). 

For a compact analysis of the legality and legitimacy of the NATO action, 

see Louis Henkin, Ruth Wedgwood, Jonathan I. Charney, Christine M. Chinkin, 

Richard A. Falk, Thomas M. Franck and W. Michael Reisman, “Editorial Comments: 

NATO’s Kosovo Intervention,” The American Journal of International Law, vol. 93 

(October 1999), pp. 824-862. See also e.g. Antonio Cassese, “Ex Iniuria Ius 
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2003 United States (US)-led invasion of Iraq to topple the regime 

of Saddam Hussein 23  under the pretext of pre-emption. 24  Although, 

                                                                                                                                      
Oritur: Are We Moving towards International Legitimation of Forcible Humanitarian 

Countermeasures in the World Community? Comment on Bruno Simma, NATO, the UN and 

the Use of Force: Legal Aspects,” European Journal of International Law, vol. 10 

(1999), pp. 23-30; Antonio Cassese, “A Follow-up: Forcible Humanitarian 

Countermeasures and Opinio Necessitatis,” European Journal of International Law, 

vol. 10 (1999), pp. 791-800; Simon Chesterman and Michael Byers, “War in Kosovo: 

Has US Power Destroyed the UN?,” RUSI Journal, vol. 143 (September-October 1999), 

pp. 27-30; Catherine Guicherd, “International Law and the War in Kosovo,” 

Survival, vol. 41 (Summer 1999), pp. 19-33; The Independent International 

Commission on Kosovo, The Kosovo Report: Conflict, International Response, Lessons 

Learned (New York: Oxford University Press, 2000); Dieter S. Lutz, ed., Der 

Kosovo-Krieg - Rechtliche und rechtsethische Aspekte, Demokratie, Sicherheit, 

Frieden, Band 127 (Baden-Baden: Nomos Verlag, 1999); Hilaire McCoubrey, “Kosovo, 

NATO and International Law,” International Relations, vol. 14 (August 1999), pp. 

29-46; Djamchid Momtaz, “‘L’intervention d’humanité’ de l’OTAN au Kosovo et la 

règle du non-recours à la force,” International Review of the Red Cross, No. 837, 

pp. 89-101; Ulrich K. Preuß, “Zwischen Legalität und Gerechtigkeit: Der Kosovo-

Krieg, das Völkerrecht und die Moral,” Bläter für deutsche und internationale 

Politik (July 1999), pp. 816-828; and Bruno Simma, “NATO, the UN and the Use of 

Force: Legal Aspects,” European Journal of International Law, vol. 10 (1999), pp. 

1-22. 

 
23  With regard to the US invasion of Iraq, see e.g. Alexander G. Nikolaev and 

Ernest A. Hakanen, eds., Leading to the 2003 Iraq War: the Global Media Debate 

(New York: Palgrave Macmillan, 2006). See also e.g. Jon Lee Anderson, The Fall of 

Baghdad (New York: Penguin Press, 2004); Paul Cornish, ed., The Conflict in Iraq 

2003 (New York: Palgrave Macmillan, 2004); James M. Fallows, Blind into Baghdad: 

America's War in Iraq (New York: Vintage Books, 2006); Gregory Fontenot, E.J. 

Degen and David Tohn (foreword by Tommy R. Franks), On point: United States Army 

in Operation Iraqi Freedom (Annapolis: Naval Institute Press, 2005); Richard 

Haass, War of Necessity: War of Choice: A Memoir of Two Iraq Wars (New York: Simon 

& Schuster, 2009); John Keegan, The Iraq War (New York: Vintage Books, 2005); 

Vilém Kolín, “Theoretical Perspective on the U.S. Military Action against Iraq,” 

Obrana a strategie, vol. 6 (Winter 2006), pp. 80-84; Jeffrey Record, Dark Victory: 

America's Second War against Iraq (Annapolis: Naval Institute Press, 2004); and 

Micah L. Sifry and Christopher Cerf, eds. The Iraq War Reader: History, Documents, 

Opinions (New York: Touchstone Books, 2003).  

For a compact analysis of the legality and legitimacy of the US action see 

Lori Fisler Damrosch and Bernard H. Oxmam, eds. Future Implications of the Iraq 

Conflict (Selections from The American Journal of International Law) (The American 

Society of International Law, January 2004). See also e.g. Fred L. Borch and Paul 

S. Wilson, eds., International Law and the War on Terror (Newport: Naval War 

College, 2003); Michael Bothe, Mary Ellen O'Connell and Natalino Ronzitti, eds., 

Redefining Sovereignty: The Use of Force after the Cold War (Ardsley-on-Hudson: 

Transnational Publishers, 2005); Jean Bethke Elshtain, Just War Against Terror: 

the Burden of American Power in a Violent World (New York: Basic Books, 2003); 

Richard Falk, Irene Gendzier and Robert Jay Lifton, eds., Crimes of war: Iraq (New 

York: Nation Books, 2006); Norman Mailer, Why are We at War? (New York: Random 

House, 2003); Dominic McGoldrick, From ‘9-11’ to the ‘Iraq War 2003:’ 

International Law in an Age of Complexity (Portland: Hart Publishing, 2004); 

Edward McWhinney, The September 11 Terrorist Attacks and the Invasion of Iraq in 

Contemporary International Law: Opinions on the Emerging New World Order System 

(Dordrecht: M. Nijhoff Publishers, 2004); and James T. Johnson, The War to Oust 
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as we will see later in the text, the prohibition against the use 

of force stipulated in the UN Charter is literally subject to two 

exceptions only, allowing for the application of force in the case 

of self-defense against an armed attack, 25  or when authorized by 

the UN Security Council; 26  it is also interpreted as permitting 

the use of force upon request of a state experiencing civil war on 

its territory, or in the case of pre-emptive strike when the 

threat of an armed attack is imminent.27 Clearly, however, the UN 

Charter prohibition on the use of force allows for various 

explanations, lending credence to the idea that it is ambiguous 

and provides little guidance for states’ behavior.  

 If one accepts the claim that the restrictions which the 

current international legal regime based on the UN Charter imposes 

on the use of force in international relations are only of a 

limited value, decline in the contribution made by international 

law to the restriction of violence seems inevitable. This 

contribution may be limited even further by the fact that the 

monopoly of the legitimate use of force originally restricted to 

                                                                                                                                      
Saddam Hussein: Just War and the New Face of Conflict (Lanham: Rowman & 

Littlefield, 2005). 

 
24  With regard to the doctrine of preemption, see e.g. Phil Dowe and Paul 

Noordhof, eds., Cause and Chance: Causation in an Indeterministic World (New York: 

Routledge, 2004); Michael E. O'Hanlon, Susan E. Rice and James B. Steinberg, “The 

New National Security Strategy and Preemption,” Policy Brief 113 (The Brookings 

Institution, December 2002) (http://www.brookings.edu/~/media/Files/rc/papers/ 

2002/12terrorism_ohanlon/pb113.pdf [last accessed December 2009]), pp. 1-8; and 

Alexander T. J. Lennon and Camille Eiss, eds., Reshaping Rogue States: Preemption, 

Regime Change, and US Policy toward Iran, Iraq, and North Korea (Cambridge: MIT 

Press, 2004). See also Victor Davis Hanson, Between War and Peace: Lessons from 

Afghanistan to Iraq (New York: Random House, 2004); Hall Gardner, American Global 

Strategy and the “War on Terrorism” (Burlington: Ashgate, 2005); Fawaz A. Gerges, 

The Far Enemy: Why Jihad Went Global (New York: Cambridge University Press, 2005); 

Harry Henderson, Terrorist Challenge to America (New York: Facts on File, 2003); 

and Alan O’Day, War on Terrorism (Burlington: Ashgate, 2004). 

 
25  See Charter of the United Nations and Statute of the International Court of 

Justice, Article 51, pp. 32-33.  

 
26  See ibid., Chapter VII, pp. 27-33.  

 
27  See Albrecht Randelzhofer, “Article 2(4)” and “Article 51,” in Bruno Simma, 

ed., The Charter of the United Nations: A Commentary (Oxford: Oxford University 

Press, 1994), pp. 116-117, 675-676. 
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sovereign states is being challenged by non-state actors such as 

terrorist organizations or political groups employing the so-

called asymmetric warfare on an international scale. 28  At the 

start of the twenty-first century, the prospect that war will be 

of a rare occurrence seems to rest with unilateral limitations in 

strategic policy at the national level, where international law 

restrictions have often little or no place.29 As General Dwight D. 

Eisenhower once said, “you didn’t know where you were going. . . . 

If you got deeper and deeper, there was just no limit except . . . 

the limitation of force itself.”30  

 

The Collapse of the International Legal Regime 

Prohibiting the Use of Force in International Relations 

 

Writing in the journal of Foreign Affairs shortly after 

NATO’s military action against Yugoslavia, sometimes colloquially 

called humanitarian war but often regarded as humanitarian 

intervention, 31  Michael J. Glennon observed that international 

consensus on when it was permissible to intervene in another 

                                                 
28  With regard to contemporary security challenges and developments, including 

threats to security from non-state actors, see e.g. Barry Buzan, Ole Weaver and 

Jaap De Wilde, Security: A New Framework for Analysis (Boulder: Lynne Rienner, 

1998); Alan Collins, Contemporary Security Studies (New York: Oxford University 

Press, 2006); Roland Dannreuther, International Security: The Contemporary Agenda 

(Cambridge, England: Polity Press, 2007); Peter Hough, Understanding Global 

Security (2nd ed.; New York: Routledge, 2008); Sean Kay, Global Security in the 

Twenty-first Century: The Quest for Power and the Search for Peace (Lanham: Rowman 

& Littlefield, 2006); Craig A. Snyder, Contemporary Security and Strategy (New 

York: Palgrave Macmillan, 2008); and Paul D. Williams, ed., Security Studies: An 

Introduction (New York: Routledge, 2008). 

 
29  See Hedley Bull, The Anarchical Society: A Study of Order in World Politics 

(New York: Columbia University Press, 1977), p. 156. 

 
30  Quoted in Michael Walzer, Just and Unjust Wars: A Moral Argument with 

Historical Illustrations (3rd ed.; New York: Basic Books, 2000), p. 23. 

 
31  See Charles Krauthammer, “The Short, Unhappy Life of Humanitarian War,” The 

National Interest, no. 57 (Fall 1999), pp. 5-8; and Adam Roberts, “NATO’s 

‘Humanitarian War’ over Kosovo,” Survival, vol. 41 (Autumn 1999), pp. 102-123. 
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state’s affairs had faded away. 32  In his article, he argues that 

NATO effectively disregarded the “old” rules of the UN Charter 

that strictly limit international intervention in local 

conflicts. 33  NATO did so “in favor of a vague new system that is 

much more tolerant of military intervention but has few hard and 

fast rules.” 34  He describes the anti-interventionist rules of the 

UN Charter as archaic and holds them responsible for failing to 

address the vast majority of bloody intrastate conflicts by simply 

ignoring them as “domestic matters.” 35  What Glennon announces is 

nothing less than the end of the international legal regime based 

on the UN Charter that recognize all states as sovereign equals, 

prohibits interference in their internal affairs, and permits the 

non-defensive use of force only when authorized by a supranational 

authority vested in the UN Security Council, all of which aims to 

fulfill the UN Charter’s primary objective to contain war. Glennon 

is cautious not to mourn “the death of the restrictive old rules 

on peace-keeping and peace-making” since they have “fallen out of 

sync with modern notions of justice.” 36  In his opinion, the NATO 

action illustrates this disjunction and, at one and the same time, 

new willingness of states to do what they think is right, 

regardless of international law.37  

Four years later, discussing US’s toppling the Iraqi regime 

of Saddam Hussein, Glennon went on to argue that a grand 

experiment of the twentieth century—the establishment of the 

international legal regime prohibiting the use of force in 

                                                 
32   See Michael J. Glennon, “The New Interventionism,” Foreign Affairs, vol. 78 

(May-June 1999), p. 2. 

 
33  See ibid.  

 
34  Ibid.  

 
35  See ibid., p. 7. 

 
36  Ibid. 

 
37  Ibid. 
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international relations in general—had failed. 38  He later pointed 

out that the prohibitions against the use of force articulated in 

the UN Charter had largely collapsed and that the principal reason 

for that collapse was the absence of consensus concerning when 

force may or ought to be used appropriately.39 “After Kosovo, Iraq 

and over 200 additional instances in which force has been used in 

violation of the [UN] Charter, no consensus can any longer be said 

to exist within the international community as to when the use of 

force is either lawful or legitimate.” 40 What Glennon observes is 

that “[i]t is not now possible to state authoritatively what rules 

govern use of force by states.” 41  As a result, states need not 

consider whether military intervention is lawful, merely whether 

it is preferable to other alternatives. 42  In his words, “states 

nowadays judge the propriety of using force not by whether such is 

lawful but whether it is wise.” 43  Moreover, since there are no 

longer any legal constraints imposed by international law on the 

use of force, it is not necessary to reconcile constrains with 

exceptions to such constrains, as for humanitarian intervention in 

the case of NATO’s military action against Yugoslavia, or the 

doctrine of pre-emption in the case of the  US-led invasion of 

Iraq, for instance. 44  Thus, in his view, “[i]t makes no sense to 

                                                 
38  See Michael J. Glennon, “Why the Security Council Failed,” Foreign Affairs, 

vol. 82 (May-June 2003), p. 16. 

 
39  See Michael J. Glennon, “Legitimacy and the Use of Force,” Paper submitted 

in the preparation of the Report of the High-level Panel on Threats and Challenges 

and Change, A More Secure World: Our Shared Responsibility (New York: United 

Nations, 2004) (http://www.un-globalsecurity.org/pdf/Glennon_paper_legit_use_of_ 

force.pdf [last accessed December 2009]), p. 3. 

 
40  Ibid., p. 2. 

 
41  Ibid. 

 
42  Ibid. 

 
43   Ibid. 

 
44  Ibid. 
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parse the breath of an exception to a prohibitory rule when the 

rule itself does not in fact exist.”45

Given the genuine evolutionary nature of efforts to contain 

war and to keep it within limits laid down by international 

society that has predominantly taken place since the establishment 

of the modern system of states, 46  Glennon’s arguments may seem 

greatly exaggerated. They nevertheless reflect the problem that 

the current international practice poses to the international 

legal regime based on the UN Charter that prohibits the use of 

force in international relations. NATO’s military action against 

Yugoslavia and the US-led invasion of Iraq, to reiterate two most 

prominent recent examples, have helped to crystallize in the most 

acute way the recurring moral, political and legal tensions that 

are involved in the recourse and the conduct of war. By applying 

the force against the rules of the UN Charter, 47  these military 

actions have severely undermined the effectiveness of legal 

regulation of the use of force, bringing about the collapse of the 

international legal regime prohibiting the use of force in 

international relations based on the UN Charter, Glennon so 

vividly depicted.48  

In the absence of consensus when force may or ought to be 

used appropriately, it seems now necessary more than ever before 

to find a new way how to contain terrible things that are 

associated with war, things which in any other context would be 

totally intolerable, and whose recurring presence continue to 

serve as the primary justification for the regulation of warfare 

and the application of force. The quest for a new paradigm of the 

                                                 
45  Ibid. 

 
46  See Holsti, International Politics: A Framework for Analysis, pp. 40-42. 

 
47  See e.g. Henkin, Wedgwood, Charney, Chinkin, Falk, Franck and Reisman, 

“Editorial Comments: NATO’s Kosovo Intervention,” The American Journal of 

International Law; and Damrosch and Oxman, eds., Future Implications of the Iraq 

Conflict (Selections from the American Journal of International Law). 

 
48  See also Michael J. Glennon, Limits of Law, Prerogatives of Power: 

Interventionism after Kosovo (New York: Palgrave, 2001), pp. 145-176. 
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lawful and justified use of force, to which this work seeks to 

contribute, is an indispensable part of such an endeavor. To serve 

its purpose, force requires legitimacy. And, to function properly, 

law requires a consensus on basic values regarding the subject 

matter of the regulation.49 Without widespread acceptance of rules 

prohibiting the use of force in international relations as part of 

a formal value system of international society, the use of force 

would be built on neither law nor justice, but on power alone. 

This turns us to the roots of considerations concerning the 

function of using force in international relations, and the 

legality and legitimacy of its application.  

When addressing the question of the lawful and justified use 

of force, of particular importance is the issue of humanitarian 

intervention which,50 in addition to being controversial, has been 

                                                 
49  See Bull, The Anarchical Society: A Study of Order in World Politics, pp. 

148, 156-158. 

 
50  Humanitarian intervention, in its classical sense, may be defined as 

“military intervention in a state without the approval of its authorities, and 

with the purpose of preventing widespread suffering or death among the 

inhabitants.” Adam Roberts, “Humanitarian Action in War,” Adelphi Paper, IISS, 

vol. 305, (London: Oxford University Press, 1996), p. 19. Although the concept of 

humanitarian intervention is vaguely defined and elusively broad, Robert’s 

definition refers to three of its essential characteristics, which are, at least 

in principle, subject to a general consensus. First, humanitarian intervention is 

armed, because the employment of force is its central feature. Second, it is 

intervention, because it entails sending of armed forces across the state borders 

without giving the state concerned an opportunity to object to this action. Third, 

the intervention is humanitarian, because it is directed to prevent genocide and 

other large-scale killing, ethnic cleansing or serious violations of human rights 

and international humanitarian law in the concerned state. With regard to 

humanitarian intervention, see e.g. Hedley Bull, ed., Intervention in World 

Politics (Oxford: Clarendon Press, 1984); Simon Chesterman, Just War or Just 

Peace? Humanitarian Intervention and International Law (New York: Oxford 

University Press, 2001); Lori Fisler Damrosch, ed., Enforcing Restraint: 

Collective Intervention in Internal Conflicts (New York: Council on Foreign 

Relations Press, 1993); Michael C. Davis, Wolfgang Dietrich, Bettina Scholdan and 

Dieter Sepp, eds., International Intervention in the post-Cold War World: Moral 

Responsibility and Power Politics (Armonk: M.E. Sharpe, 2004); Martha Finnemore, 

The Purpose of Intervention: Changing Beliefs about the Use of Force (Ithaca: 

Cornell University Press, 2003); Stanley Hoffmann, The Ethics and Politics of 

Humanitarian Intervention (Notre Dame: University of Notre Dame Press, 1996); J. 

L. Holzgrefe and Robert O. Keohane, eds., Humanitarian Intervention: Ethical, 

Legal and Political Dilemmas (Cambridge, England: Cambridge University Press, 

2003); Aleksandar Jokic, ed., Humanitarian Intervention: Moral and Philosophical 

Issues (Peterborough: Broadview Press, 2003); Francis Kofi Abiew, The Evolution of 

the Doctrine and Practice of Humanitarian Intervention (The Hague: Kluwer Law 
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the basic rationale behind NATO’s military action against 

Yugoslavia 51  and an important factor in the US-led invasion of 

Iraq. 52  Until the terrorist attacks against the United States on 

September 11, 2001, that have brought to the centre the “global 

                                                                                                                                      
International, 1999); Vilém Kolín, “The Legitimacy of Humanitarian Intervention: A 

Moral Perspective,” Obrana a strategie, vol. 7 (Spring 2007), pp. 5-28; William J. 

Lahneman, Military Intervention: Cases in Context for the Twenty-first Century 

(Lanham: Rowman & Littlefield Publishers, 2004); Anthony F. Lang Jr., ed., Just 

Intervention (Washington, D.C.: Georgetown University Press, 2003); Brian D. 

Lepard, Rethinking Humanitarian Intervention: A Fresh Legal Approach Based on 

Fundamental Ethical Principles in International Law and World Religions 

(University Park: Pennsylvania State University Press, 2002); Richard B. Lillich, 

ed., Humanitarian Intervention and the United Nations (Charlottesville: University 

Press of Virginia, 1973); Peter Malanczuk, Humanitarian Intervention and the 

Legitimacy of the Use of Force (Dordrecht: M. Nijhoff Publishers, 1993); Jonathan 

Moore, ed., Hard Choices: Moral Dilemmas of Humanitarian Intervention (Lanham: 

Rowman & Littlefield Publishers, 1998); Sean D. Murphy, Humanitarian intervention: 

The United Nations in an Evolving World Order (Philadelphia: University of 

Pennsylvania Press, 1996); Oliver Ramsbotham and Tom Woodhouse, Humanitarian 

Intervention in Contemporary Conflict: A Reconceptualization (Cambridge, England: 

Polity Press, 1996); Laura W. Reed and Carl Kaysen, eds., Emerging Norms of 

Justified Intervention: A Collection of Essays from a Project of the American 

Academy of Arts and Sciences (Cambridge: American Academy of Arts and Sciences, 

1993); Taylor B. Seybolt, Humanitarian Military Intervention: The Conditions for 

Success and Failure (New York: Oxford University Press/SIPRY: 2007); Fernando R. 

Tesón, Humanitarian Intervention: An Inquiry into Law and Morality (Dobbs Ferry: 

Transnational Publishers, 1988); Jennifer M. Welsh, ed., Humanitarian Intervention 

and International Relations (New York: Oxford University Press, 2004); and Nicolas 

J. Wheeler, Saving Strangers: Humanitarian Intervention in International Society 

(New York: Oxford University Press, 2000). 
 
51  See “Press Statement by Dr. Javier Solana, NATO Secretary General following 

the Commencement of Air Operations,” NATO Press Release (1999)041, March 24, 1999 

(http://www.nato.int/docu/pr/1999/p99-041e.htm [last accessed December 2009]); and 

“The Situation in and around Kosovo, Statement Issued at the Extraordinary 

Ministerial Meeting of the North Atlantic Council Held at NATO Headquarters, 

Brussels, on 12th April 1999,” NATO Press Release M-NAC-1(1999)51, April 12, 1999 

(http://www.nato.int/docu/pr/1999/p99-051e.htm [last accessed December 2009]). 

 
52  Because of the failure to find weapons of mass destruction, which the 

President of Iraq, Saddam Hussein, was believed to posses, the US-led invasion of 

Iraq was subsequently vigorously, but preposterously, defended on humanitarian 

grounds. See Comprehensive Report of the Special Advisor to the DCI on Iraq's WMD 

(Central Intelligence Agency, September 2004) (https://www.cia.gov/library/ 

reports/general-reports-1/iraq_wmd_ 2004/index.html [last accessed December 

2009]); and Thomas Cushman, ed., A Matter of Principle, Humanitarian Arguments for 

War in Iraq (Berkeley: University of California Press, 2005). See also James 

Bamford, A Pretext for War: 9/11, Iraq, and the Abuse of America's Intelligence 

Agencies (New York: Doubleday, 2004); Laurie Mylroie, Bush vs. the Beltway: How 

the CIA and the State Department Tried to Stop the War on Terror (New York: Regan 

Books, 2003); and Christopher Scheer, Robert Scheer and Lakshmi Chaudhry, The Five 

Biggest Lies Bush Told us about Iraq (New York: Seven Stories Press, 2003). 
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war on terror,” 53  the use of force against another state for the 

purpose of protecting its inhabitants against genocide and other 

large-scale killing, ethnic cleansing or serious violations of 

human rights and international humanitarian law, was one of the 

most compelling, yet the most difficult, of all international 

relations and foreign policy questions. 54  Since the early 1990s 

many calls for intervention had been made, some of which were 

answered more, as in Northern Iraq in 1991, in Somalia in 1992, in 

Haiti in 1994, in Bosnia and Herzegovina in 1995, in Kosovo and 

East Timor in 1999, and some of which less, as in Rwanda in 

1994. 55  Although demands for outside intervention continue to be 

made to the present day and well beyond the events of September 11, 

2001, and the “global war on terror,” as the humanitarian crisis 

in the Democratic Republic of Congo in 2000, in Liberia in 2003, 

in Haiti in 2004, in Sudan in 2005, in Timor-Leste and Lebanon in 

                                                 
53  See e.g. Douglas J. Feith, War and Decision: Inside the Pentagon at the 

Dawn of the War on Terrorism (New York: HarperCollins Publishers, 2008); Stephen 

Gale, Michael Radu and Harvey Sicherman, eds., The War on Terrorism: 21st-century 

Perspectives (New Brunswick: Transaction Publishers, 2009); Patrick Hayden, Tom 

Lansford and Robert P. Watson, eds., America's War on Terror (Burlington: Ashgate, 

2003); Vilém Kolín, “‘The War against Terrorism’ – An Alternative Approach,” 

Obrana a strategie, vol. 5 (Winter 2005), pp. 55-70; Ian S. Lustick, Trapped in 

the War on Terror (Philadelphia: University of Pennsylvania Press, 2006); and 

Thomas R. Mockaitis, The “New” Terrorism: Myths and Reality (Westport: Praeger 

Security International, 2007). 

 
54  See e.g. Michael C. Davis, Wolfgang Dietrich, Bettina Scholdan and Dieter 

Sepp, eds., International Intervention in the post-Cold War World: Moral 

Responsibility and Power Politics (Armonk: M.E. Sharpe, 2004); Jack Donnelly, 

Universal Human Rights in Theory and Practice (Ithaca: Cornell University Press, 

2003); Paul G. Lauren, The Evolution of International Human Rights: Visions Seen 

(2nd ed.; Philadelphia: University of Pennsylvania Press, 2003); and Nicolas Owen, 

ed., Human Rights, Human Wrongs: the Oxford Amnesty Lectures, 2001 (New York: 

Oxford University Press, 2003). 

 
55  With regard to these and other particular cases of intervention on 

humanitarian grounds, see e.g. John R. Ballard, Upholding Democracy: the United 

States Military Campaign in Haiti, 1994-1997 (Westport: Praeger, 1998); Mats 

Berdal and Spyros Economides, United Nations Interventions, 1991-2004 (New York: 

Cambridge University Press, 2007); Taylor B. Seybolt, Humanitarian Military 

Intervention: The Conditions for Success and Failure (New York: Oxford University 

Press/SIPRY: 2007); and Nicolas J. Wheeler, Saving Strangers: Humanitarian 

Intervention in International Society (New York: Oxford University Press, 2000). 
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2006, and in the Central African Republic and Chad in 2007, 56  

demonstrates, there is still considerable disagreement about 

whether it is lawful and justified to use force in pursuit of 

humanitarian objectives, bringing the debate when the use of force 

is lawful and justified to its most intense head. 

 

Objective 

 

Given the collapse of the international legal regime 

prohibiting the use of force in international relations based on 

the UN Charter and the lack of consensus when force may or ought 

to be applied and when it is lawful and justified to use it, 

including in pursuit of humanitarian objectives, which was 

revealed in the most clear form during NATO’s military action 

against Yugoslavia and the US-led invasion of Iraq, the main 

objective of this work is as follows: 

 

• to outline the main features of the lawful and justified use 

of force in international relations, including in pursuit of 

humanitarian objectives, by examining the meaning of a 

legitimate, legal and just war, and, in doing so, to suggest 

a way in which a new paradigm of the lawful and justified 

use of force in international relations, including 

humanitarian intervention, may be specified as a basis for 

                                                 
56  See the African Union/United Nations Hybrid operation in Darfur (UNAMID) 

(http://www.un.org/en/peacekeeping/missions/unamid/ [last accessed December 

2009]); the United Nations Integrated Mission in Timor-Leste (UNMIT) 

(http://www.un.org/en/peacekeeping/missions/unmit/ [last accessed December 2009]); 

the United Nations Interim Force in Lebanon (UNIFIL) (http://www.un.org/en/ 

peacekeeping/missions/unifil/ [last accessed December 2009]); the United Nations 

Mission in the Central African Republic and Chad (MINURCAT) 

(http://www.un.org/en/peacekeeping/missions/minurcat/index.html [last accessed 

December 2009]); the United Nations Mission in the Democratic Republic of Congo 

(MONUC) (http://www.un.org/en/peacekeeping/missions/monuc/ [last accessed December 

2009]); the United Nations Mission in Liberia (UNMIL) (http://www.un.org/en/ 

peacekeeping/missions/unmil/ [last accessed December 2009]); the United Nations 

Mission in the Sudan (UNMIS) (http://www.un.org/Depts/dpko/missions/unmis/ [last 

accessed December 2009]); and the United Nations Stabilization Mission in Haiti 

(MINUSTAH) (http://www.un.org/Depts/dpko/missions/minustah/ [last accessed 

December 2009]). 
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the development of a new international legal regime 

governing the use of force in international relations that 

would take into account the changing circumstances of the 

twenty-first century.  

 

The text that follows does not pretend to provide definite 

answers to the question when the use of force is and should be 

lawful and justified. Its purpose is to advance the analysis of 

the legality and legitimacy of the use of force, including 

humanitarian intervention, in the twenty-first century by 

identifying specific options and explaining their limits.  

 

Methodology 

 

 In outlining the main features of the lawful and justified 

use of force in international relations, including in pursuit of 

humanitarian objectives, and suggesting a way in which a new 

paradigm of the lawful and justified use of force in international 

relations, including humanitarian intervention, may be specified, 

legality and legitimacy will be the main conceptual devices. What 

is meant here by legality and legitimacy in relation to the use of 

force in international relations, what methodology is used and how 

the argument is structured to meet the objective of this work?  

The legality of the use of force in international relations—

Is it lawful?—is governed by the norms of international law, that 

is, by international treaties and customs that are two primary 

sources of international law.57 The notion of legality is intended 

to be objective and universal and its meaning is the same for all 

actors that are subject to it.58 From a legal perspective, the use 

of force is either lawful or unlawful. This means that deciding 

                                                 
57  The sources of international law will be elaborated in detail in chapter 

three of the text. 

 
58  See Glennon, “Legitimacy and the Use of Force,” Paper submitted in the 

preparation of the Report of the High-level Panel on Threats and Challenges and 

Change, A More Secure World: Our Shared Responsibility, p. 1. 
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when the use of force is and should be lawful is a purely legal 

question.59

In comparison to the notion of legality and its central 

focus on the norms of international law, the notion of legitimacy 

is far less objective and precise, often used as synonymous with 

morality and justice. It has various meanings depending on 

contexts to which it refers and on theoretical assumptions upon 

which it is based. 60  Legitimacy may refer to religious, moral, 

philosophical and political standards, rules and principles of an 

alleged higher quality, and to decide when the use of force is 

legitimate—Is it justified?—means to judge the acceptability of 

the use of force in international relations accordingly. However, 

there is neither consensus on test of legitimacy, nor on a 

methodology to develop such a test. 61  Legitimacy has a 

multifaceted character, encompassing philosophical, political, 

moral, and when it comes to the acceptability of the use of force 

in international relations also legal considerations. In effect, 

legality is part of the notion of legitimacy in that the rules of 

law are considered lawful, only if they are legitimate. The 

conduct which follows these lawful rules is then seen as 

legitimate, while non-compliance with these rules is regarded as 

illegitimate. 62  This means that legitimacy is shaped by the 

perception of legality, but affected by many others, especially by 

moral and political considerations. There is no law-like learning 

                                                 
59  See ibid. See also Gérard Cornu, Vocabulaire juridique (3rd ed.; Paris: 

Presses universitaires de France, 1992), pp. 467-71; and Allain Pellet, 

“Legitimacy, Legality and the Use of Force,” ibid. (http://www.un-

globalsecurity.org/pdf/Pellet_legit_use_of_force.pdf [last accessed December 

2009]), pp. 1-4. 

 
60  See Malanczuk, Humanitarian Intervention and the Legitimacy of the Use of 

Force, p. 5. 

 
61  See Glennon, “Legitimacy and the Use of Force,” Paper submitted in the 

preparation of the Report of the High-level Panel on Threats and Challenges and 

Change, A More Secure World: Our Shared Responsibility, p. 1. 

 
62  See Pellet, “Legitimacy, Legality and the Use of Force,” Paper submitted in 

the preparation of the Report of the High-level Panel on Threats and Challenges 

and Change, A More Secure World: Our Shared Responsibility, p. 1.  
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that would tell us what is legitimate and when the use of force is 

and should be justified. 63  It is upon personal predisposition of 

the interpreter to tell and anyone can say it without a fear of 

contradiction. What follows is that legitimacy is always a matter 

of assessment and that a judgment when the use of force in 

international relations is and should be justified may vary among 

different audiences, and change over time.64

The real problem arises when legality and legitimacy come 

into conflict, that is, when something which is deemed to be 

legitimate is prohibited by law and vice versa. Since legitimacy 

is an inherently subjective concept, agreement is not always 

possible on what is justified and unjustified. Without 

institutional endorsements by, for instance, the United Nations, 

which create a sense of consensus as a result of a successful 

political process on what is seen as legitimate, a tension between 

legality and legitimacy may weaken the bidding force of legal 

rules that form the basic rules of coexistence of international 

society. 65  If this situation prevails, as Glennon claims with 

regard to the prohibition against the use of force articulated in 

the UN Charter, the collapse of legal rules, as in the case of the 

international legal regime prohibiting the use of force in 

international relations based on the UN Charter, seems to be 

unavoidable.66

                                                 
63  See Glennon, “Legitimacy and the Use of Force,” Paper submitted in the 

preparation of the Report of the High-level Panel on Threats and Challenges and 

Change, A More Secure World: Our Shared Responsibility, p. 1. 

 
64  See ibid. See also André-Jean Arnaud, J.-G. Belley, J. A. Carty, M. Chiba, 

et. al., Dictionnaire encyclopédique et théorie et de sociologie du droit (Paris: 

Librairie générale de droit et de jurisprudence, E. J. A., 1993), pp. 342-345; 

Cornu, Vocabulaire juridique, pp. 467-71; and Pellet, “Legitimacy, Legality and 

the Use of Force,” Paper submitted in the preparation of the Report of the High-

level Panel on Threats and Challenges and Change, A More Secure World: Our Shared 

Responsibility, pp. 1-4. 

 
65  See Bull, The Anarchical Society: A Study of Order in World Politics, pp. 

140-142. 

 
66  See Glennon, “Legitimacy and the Use of Force,” Paper submitted in the 

preparation of the Report of the High-level Panel on Threats and Challenges and 

Change, A More Secure World: Our Shared Responsibility, pp. 1-5. 
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While there is no universally accepted view on the notion of 

legitimacy, the answer to the question when the use of force in 

international relations is and should be justified will be 

explored in this work primarily on the basis of political, legal 

and moral considerations, which form the central part of the 

notion of legitimacy and the judgment on the acceptability of the 

use of force in international relations. In comparison to 

legitimacy, the notion of legality is a purely legal concept. 

Therefore, the answer to the question when the use of force in 

international relation is and should be lawful will be examined 

mainly on the basis of legal considerations and the norms of 

international law prohibiting the use of force in international 

relations. 

For the sake of clarity of the argument, political, legal 

and moral considerations will be discussed separately under the 

heading of the meaning of a legitimate, legal and just war. But 

because there are considerable overlaps and intrinsic linkages 

between these considerations as well as between these and other 

considerations such as philosophical and religious ones, they will 

not be hermetically sealed from each other throughout the 

discussion, allowing for their mutual interactions as appropriate. 

Under the first heading of the meaning of a legitimate war, 

the work will provide for a blend of political, philosophical, 

religious and legal considerations, which will be centered around 

a comprehensive survey of political thoughts on a legitimate war, 

including in pursuit of humanitarian objectives, in international 

relations from ancient times to the First World War, that is, from 

the beginning of the thinking on the subject up to the point when, 

the first serious attempt to restrict the freedom to resort to war 

was made with the adoption of the 1919 Covenant of the League of 

Nations. The authors, whose thoughts will be presented, were not 

always addressing directly the question when the use of force is 

and should be justified, but the significance of what they wrote 

about the legitimacy of war remains highly relevant in addressing 
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this question. The overall structure of this survey that 

corresponds with chapter two of text will be chronological, albeit 

with some minor exceptions, which stem from the recognition that 

some authors are more associated with a certain body of thoughts 

rather than with the precise time of their origin. The chapter 

itself will be divided in eight parts that will be unequal in 

terms of their length and the number of authors presented, as not 

all authors are equally relevant to this subject. The first part 

will address the writing from classical thought of Thucydides, 

Aristotle and Cicero. Part two will examine the texts of the 

period of late antiquity with Augustine as the key author. Part 

three will cover the work on just war from Aquinas and Vitoria. 

Part four will look at the writings that coincided with the 

institutionalization of the system of state, examining the works 

of Machiavelli, Bodin and von Gentz. Part five will analyze the 

emergence of international law from Grotius and Hobbes to von 

Wolff and Vattel. Part six will examine the writings of the period 

of Enlightenment from Montesquieu, Rousseau and Kant. Part seven 

will be devoted to the period of nationalism and stateism with 

Hegel and Mill in the forefront. The final part will focus on the 

writings of Cobden, List and Schumpeter, which will be analyzed 

against the backdrop of emerging industrial society of the 

nineteenth century.  

Under the heading of the meaning of a legal war, the work 

will examine legal considerations and the norms of international 

law that prohibits the use of force in international relations. 

This part, corresponding with chapter three of the text, will 

sketch the development leading towards the universal abolition of 

war as a means of settling international disputes after the First 

World War, including the Covenant of the League of Nations, and 

describe the main features of the system of collective security, 

of which the elimination of war is the principal objective. 

Because of the focus on international law, which is the ultimate 

arbiter of any inquiry when the use of force is and should be 

 19



lawful, a part of this chapter will be devoted to the nature and 

sources of international law. Of particular importance will be the 

UN Charter which, in addition to being a treaty embodying the 

constitution of the United Nations, has become the backbone of the 

international legal regime and the basic legal instrument of 

international society when dealing with the prohibition against 

the use of force in international relations. As a basic 

theoretical framework, the examination of the international legal 

regime based on the UN Charter will use the legalist paradigm 

developed by Michael Walzer in his touchstone work entitled Just 

and Unjust Wars: A Moral Argument with Historical Illustration 

first published in 1977. 67  Walzer’s legalist paradigm underscores 

international law restrictions on the right of state to resort to 

war and, in doing so, provides a fundamental structure for the 

comprehension of the lawful use of force in international 

relations. Drawing upon Walzer’s legalist paradigm, the chapter 

will lay out the relevant provisions of the UN Charter that 

regulates the use of force in international relations, including 

the description of the prohibition against the use of force 

contained in the Article 2(4) of the UN Charter, the standing of 

collective measures involving the use of force under the authority 

of the UN Security Council laid down in Chapter VII of the UN 

Charter, and the application of the right of self-defense as 

stipulated in Article 51 of the UN Charter, both of which provide 

exceptions to the general prohibition on the use of force. In 

addition, the chapter will examine five revisions of the legalist 

paradigm, including humanitarian intervention, put forward by 

Walzer himself on the basis of his historical analysis. 

Under the heading of the meaning of a just war that 

corresponds with chapter four of the text the work will examine 

moral considerations. As a main point of reference, it will use 

the so called Just War tradition—a moral vision that has been 

                                                 
67  See Walzer, Just and Unjust Wars: A Moral Argument with Historical 

Illustrations. 
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developed by Christian thinkers over a long span of time to impose 

moral discipline and humanity on resort to war and its waging. 68  

The body of theological, moral and legal arguments that is 

enshrined in the continuously evolving language of the Just War 

tradition sets limits both on going to war and on how war is waged 

in what is generally referred to under the Latin phrases as ius ad 

bellum and ius in bello. The chapter will specifically examine 

seven traditional criteria for a war to be justified, namely, 

legitimate authority, just cause, rightful intention, last resort, 

the reasonable prospect of success, which define conditions under 

which the use of force can be used; and discrimination and 

proportionality, which set limits on how force can actually be 

employed. The chapter will elaborate on both the interpretation 

and applicability of these criteria. In addition, it will examine 

the third and conceptually a new category of moral analysis of war 

ius post bellum: the norms of justice after war, which has 

recently gained ground among Christian theologians, moral 

philosophers and legal scholars and it is now increasingly 

regarded as the third cluster of thought in the moral analysis of 

war.  

The result of the discussion about political, legal and 

moral considerations under the heading of the meaning of a 

legitimate, legal and just war will be the outline of the main 

features of the lawful and justified use of force in international 

relations, including in pursuit of humanitarian objectives. This 

will pave the way for meeting the objective of this work in 

suggesting a new paradigm of the lawful and justified use of force 

in international relations, including humanitarian intervention. 

As a means to that end, the last part of the work, chapter five, 

will elaborate on the root causes of the collapse of the 

international legal regime prohibiting the use of force in 

international relations based on the UN Charter and look for the 

                                                 
68  See Charles Guthrie and Michael Quinlan, Just War, the Just War Tradition: 

Ethics in Modern Warfare (London: Bloomsbury, 2007). 
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synthesis of thoughts in relations to the meaning of a legitimate, 

legal and just war. Drawing upon five criteria of legitimacy 

stipulated in the 2004 Report of the UN Secretary-General’s High-

Level Panel on Threats, Challenges and Change entitled A More 

Secure World: Our Shared Responsibility, it will establish a set 

of four principles to suggest a way in which a new paradigm of the 

lawful and justified use of force in international relations, 

including humanitarian intervention, may be specified as a basis 

for the development of a new international legal regime governing 

the use of force in international relations that would take into 

account the changing circumstances of the twenty-first century. 

 All chapters of this work are meant to help the reader think 

about the present day problem as to when the use of force in 

international relations is either lawful or justified. What I hope 

will clearly emerge from the text is that this and related issues 

are not brand-new but often old and recurrent. But even if these 

problems were new, it would help us to think about them by seeing 

what has been said and done about them in the past. When the 

chapters that follow seem to muddy the water, the reader may be 

comforted to know that this work seeks to build a powerful, 

overarching and binding structure of consistent argument. The 

early identification of what is meant here by legality and 

legitimacy in relation to the use of force in international 

relations, what methodology is used and how the argument is 

structured to meet the objective of this work will I hope help the 

reader stay focus as the examination unfolds. 
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II THE MEANING OF A LEGITIMATE WAR 
 

 

 

 

 

 

 

War has an enduring and unchanging nature, yet a highly 

variable character that changes according to the technological, 

economic, social and political circumstances. 1  War as a social 

institution survived the agricultural revolution that had occurred 

about 10,000 BCE, the Bronze Age that began around 3,300 BCE, the 

Athenian Empire, the Macedonian Empire, the Persian Empire, the 

Roman Empire and many others in Asia, Africa and America, the 

industrial revolutions and scientific revolutions of the 

nineteenth and twentieth centuries. Given the permanent presence 

of war in the documented history of humankind, it would be fallacy 

to think that war as the social institution of international 

society will ever disappear altogether.2  

Although wars are particular incidents that occur in 

different places at distinct periods of time, all of them seem to 

share two fundamental qualities, without which they would be just 

random acts of violence. These qualities may be simply called 

substance and form. By substance is meant the actual act of war, 

that is, the organized killing carried out by one political unit 

against another. By form is meant the legitimacy that war as a 

social institution has gained throughout the course of history.  

There are a number of definitions of war, more or less 

combining two fundamental qualities of war referred to above, but, 

                                                 
1   See Colin S. Gray, Another Bloody Century: Future Warfare (London: 

Weidenfeld & Nicolson, 2005), p. 24. 

 
2  See ibid., p. 31. With regard to war as the institution of international 

society see Hedley Bull, The Anarchical Society: A Study of Order in World 

Politics (New York: Columbia University Press, 1977), pp. 184-199. 
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for our purpose here, it is enough to say that war may be 

approached from a number of different perspectives, including 

political, social, economic, environmental and military one.3 Each 

perspective will emphasize a different aspect of war as a social 

institution and will provide a different view on what really 

matters in war. But regardless of the perspective on war one may 

adopt, there seems to be two things common to all perspectives 

that correspond to two fundamental qualities of war, namely, the 

killing and the way how this killing is justified.  

General William T. Sherman once said that “war is hell.” 4  

People get killed and often in huge numbers. Indeed, when he 

issued the order for the evacuation and burning of Atlanta during 

the American Civil War, he was reported to state that “war is 

                                                 
3  With regard to war as a phenomenon of international relations, see e.g. 

Jeremy Black, War and the World: Military Power and the Fate of Continents, 1450-

2000 (New Haven: Yale University Press, 1998); Geoffrey Blainey, The Causes of War 

(3rd ed.; Basingstoke: Macmillan, 1988); Bernard Brodie, War and Politics (New 

York: Macmillan, 1973); Alastair Buchan, War in Modern Society: An Introduction 

(London: Watts, 1966); Dale C. Copeland, Dale, The Origins of Major War (Ithaca: 

Cornell University Press, 2001); Stephen Van Evera, Causes of War: Power and the 

Roots of Conflict (Ithaca: Cornell University Press, 1999); Lawrence Freedman, 
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cruelty and you cannot refine it.” 5  In fact, the recognition of 

the real nature of war stands at the very beginning of the efforts 

to establish the boundaries of “hell,” to limit and regulate 

warfare, if not to prevent it, by political, legal and moral 

measures. As we will see later in the text, these efforts have 

their roots in the ancient times, when war was regarded as a 

legitimate means to settle disputes between then Greece cities—

polis. The justification for war, as the measure of its 

legitimacy, was derived from a belief, if not a right, to fight 

for and to defend good that a particular polis, later on a prince, 

or a state sought. What such good actually represents was the 

result of and subject to particular set of norms, values and moral 

standards that each particular society generated and made them 

acceptable and normative to its members in a given period of time. 

The classical Greeks, medieval theologians, early modern 

natural lawyers and nineteenth-century political philosophers, 

whose writings will be presented in this chapter, developed their 

own understanding of good and helped to crystallize the recurring 

moral, political and legal tensions that are involved in the 

recourse to and conduct of war. They addressed the question of 

war, and its legitimacy, of their own age in their own terms. For 

that, it may happen that their treatments of this subject can, in 

certain instances, be seen to be not dissimilar to ours, but this 

identification cannot be taken for granted. It has to be 

determined on a case by case basis. The authors presented to 

illustrate early thought on war have to be primarily understood in 

their own context, historical and spatial settings, before they 

can be turned into our contemporaries. The aim of this chapter is 

to allow them to speak through their ideas, and, in doing so, to 

establish points of contact across time and between very different 

sets of political circumstances.  

The authors and their works which will be presented to 

describe early thought on the notion of a legitimate war are 

                                                 
5  Ibid.  
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liable to amount to an overview of early political thought as a 

whole, since the question of war was not always considered a 

separate sphere of social life, but rather its basic element. On 

the face of it this seems a rather strange idea to detach one 

cluster of thought and leave other themes untouched. But this is 

both useful and necessary. Otherwise, this account would become 

unmanageable. Under such circumstances, it would be difficult to 

establish points of contacts between this body of thought and that 

which preceded and followed it. In fact, such approach would 

result in a series of self-contained accounts of the thought of 

particular ages with no linkages between them. 

On the basis of historical record, it seems reasonable to 

expect that the chapter will partially address also the 

relationship between separate collective entities, of which war 

was a permanent feature. Such entities did not have to be 

sovereign, autonomous, territorial political units. War could and, 

indeed, it did, take place between the inhabitants of polis in 

classical Greece and between papacy, emperors, corporations, and 

princes in the Middle Ages as well as between modern states. 

Although the question of war recurs in all periods of Western 

political thought, for the reasons described above, it is not the 

aim of this chapter to be read as a historically narrative, to 

present some of the classical writings of the subject as a 

history, and to construct a story about how the various writers 

relate to each other. The chief focus of this account is to allow 

authors to express their ideas rather than trying to determine 

their place in the history of thought on war.  

Many of the texts that will be studied here are often 

referred to as the masterpieces of Western political thought and, 

therefore, what they say will remain relevant long after the 

problems that gave rise to this work are overcome. Determining 

which writer is to be included is not without controversy. But 

some thinkers have simply produced more significant works than 

others and it seems reasonable that they should be studied on the 
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basis of the quality of the texts they wrote. But it is important 

to stress that their presence in this chapter represents a 

judgment about the value and importance of their thought on war 

and related issues in general, and does not depend on their role 

in the contemporary academic writings on the subject.  

In addition to the predetermined selectivity of the chapter 

in terms of the authors examined, there is one more limitation to 

this account which deserves attention. The chapter will not 

examine post-1914-18 period, since this is the point at which the 

League of Nations took the first step to the universal abolition 

of war that will be discussed at length in the next chapter, along 

with the emergence of the international legal regime prohibiting 

the use of force in international relations. 

 

Classical Antiquity 

 

While the First World War is the predetermined terminus of 

this chapter, there is no such predetermined starting point, and 

the fact that the earliest texts studied below are from classical 

Greece represents the recognition that the modern international 

order is based on the system of states, which emerged in the 

sixteenth and seventieth century from the ruins of the medieval 

order which was constructed on the remains of the Roman Empire, 

the product of the Roman republic and the inheritor of the thought 

of classical Greece. By starting this account with ancient Greek 

thought reflects a judgment that ancient writers were the first to 

address the question of war we and that they did so in a way that 

can be connected to the sequence of thought which comes down to 

modern thinking about international relations.  

Although there are a number of great thinkers of the ancient 

world, there are only a very few of them, who wrote about war. 

With the exception of Thucydides, Athenian military commander and 

a great historian and political philosopher of the ancient world; 

Aristotle, one of the greatest philosophers of all times and the 
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teacher of Alexander the Great; and Cicero, a leading advocate in 

Rome and a brilliant political thinker, there was nobody else who 

would address with real sophistication the question of war and 

peace. All of them drew a sharp distinction between Greeks/Roman 

and non-Greeks/non-Romans and used this distinction as the main 

foundation of collective identity, which became the basic 

constitutive element of politics both within and between political 

communities in the Greek and, later on, in the Roman world.6  

 

Thucydides 

 

The “inside/outside” distinction transformed in the “fellow 

citizens/external enemy” posture characterized relations between 

then political communities, which were concentrated in the polis 

for much of ancient times. 7  For Thucydides and his fellow 

countrymen, war was a permanent and ever recurring fixture of such 

relations and little could be done to change the nature of this 

relationship. Indeed, if one approaches the word polis in its 

original meaning “fortified place,” it seems reasonable to suppose 

that the purpose of the Greek polis were primarily defensive. 8  

They were created as means of collective self-defense by families 

and the lineage groups of the original families, the tribes. 9  

Protecting the polis, as a special political entity that allows 

for the exercise of the moral life, at least, if it is properly 

arranged and organized, against external intruders was the main 

task of its inhabitants and their political leadership. 10  The 

clash between the most powerful polis of their time—Athens and 

                                                 
6  See Chris Brown, Terry Nardin and Nicolas Rengger, eds., International 

Relations in Political Thought: Texts from the Ancient Greeks to the First World 

War (Cambridge, England: Cambridge University Press, 2002), pp. 6-8. 

 
7   See ibid., pp. 6-8. 
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Sparta—and their allies is the chief and only theme of Thucydides’ 

monumental History of Peloponnesian War. Without addressing 

peculiarities of the conflict between the Athenians and the 

Spartans, as vividly and meticulously described in the History of 

Peloponnesian War, it is enough to say that Thucydides viewed the 

Peloponnesian War was as a nexus of power and interest with 

justice running somewhere in the background—the most famous 

example of which is the Melian dialogue between the Melian 

magistrates and the Athenian generals, trying to persuade the 

Melians to surrender or to face serious repercussions, in a way of 

the often quoted statement of the Athenians that “[t]he standard 

of justice depends on the equality of power to compel and that in 

fact the strong do what they have the power to do and the weak 

accept what have to accept.”11  

 

Aristotle 

 

Aristotle would not have been surprised to hear about war as 

a primary variable of inter-communal life, but he disliked its 

glorification. 12  He echoed Thucydides in understanding how 

inevitable conflict is both in the social life of the polis and 

its external relations. 13  But he strongly opposed domination and 

conquest of other communities, since they deprive people of their 

freedom and their status as human beings. 14  Aristotle viewed the 

polis as a vehicle to good life, a place wherein human beings 

could aspire to the good life.15 Believing that human good is best 
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served within the polis made him a staunch advocate of the 

establishment of a citizen militia to defend the polis against 

external enemies. 16  From his perspective, elaborated in The 

Politics from the fourth century BCE, offensive war is justified 

only in two instances: when a particular political community is 

under attack or it cannot rule itself. These two kinds of action 

are permissible because they both aim at justice and peace and are 

thus beneficial for both the community under attack and the one in 

need. 17  The centrality of peace and good in the life of a 

community, which goes through much of Aristotle’s writings, makes 

war perfectly permissible solely when it is waged in defense of 

the community and in the good life it preserves.18  

 

Cicero 

 

Following the Stoic thinking that people should respect the 

rules and customs of individual communities unless they violate 

the rational order of nature, Cicero viewed war as a means of 

defending the right, if it has been infringed. 19  In De Officiis, 

dating back to the first century BCE, Cicero argues that there are 

two ways of settling disputes: first, through negotiations; 

second, with the application of force.20 But the latter seemed to 

him too brutal to be used out of political expediency rather than 

principle.21 Therefore, he stipulates several conditions for a war 
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to be just, in what it become probably the first attempt to define 

criteria for justifying the application of force: “official demand 

for satisfaction has been submitted or warning has been given and 

a formal declaration [of war] made.” 22  For Cicero, war is 

justified only in defense of safety or honor of the Roman Empire; 

yet, it seems to him that the only excuse for going to war is to 

secure a just peace.23  

If it is just to resort to war under certain circumstances, 

as Cicero suggests, it seems reasonable to expect that it is also 

possible to wage war justly. There are many passages in his 

writing that imply that although war in defense of the Roman 

Empire is just, it must also be fought justly and thus avoid 

disproportionate punishment that might unbalance the peace sought 

once the victory is achieved.24 Cicero is well aware of the folly 

of war. He believes that there are certain duties that the Romans 

as the warring party owed even to aggressor, who has inflicted 

some wrongs on them.25 These duties concern the observation of the 

Roman laws with regard to the conduct of war and the establishment 

of limits to retribution and punishment.26  

 

Late Antiquity 

 

With the introduction of Christianity to Rome, the 

interpenetrating and intellectual crossover of Greco-Roman 

political thought lost its strength—though by no means, of course, 

its influence. 27 Christianity brought a number of new issues that 
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were at odds with classical thought, most obviously the whole 

question of justice and the use of force as such. Christian 

attitude to justice in general, and the use of force in 

particular, was a complex one and ambivalent one and to elaborate 

more on it would require a supplementary chapter. For our purpose 

here, it is enough to say that Christian’s pacifism enshrined in 

the commandment, “Thou shall not kill man;” stood in stark 

contrast with the practice of Christians joining the imperial army 

for the defense of the Roman Empire, which emerged at the turn of 

the second and third century CE. 28  The thinker who worked to 

reconcile the gospel texts with political pragmatism and to 

replace Roman’s criteria for justifying war with a religious 

perspective by invoking God’s blessing to justify war whenever 

good clashes with the forces of evil was Augustine, the bishop of 

Hippo and certainly the most influential thinker of this period, 

who wrote on justice and war. 

 

Augustine 

 

For Augustine, war was an inevitable feature of the “fallen” 

human condition, and it might be justified only under certain 

circumstances. In The City of Good against the Pagans published in 

426, he identifies exceptions of two kinds: either one kills under 

the authority of God based on his direct or implicit command, or 

one kills under the authority of a legitimate ruler, to whom God 

delegated the authority to carry out his will. 29  He continues to 

argue that one who has the sword in his hand and uses it, “is not 

himself responsible for the death he deals.”30 He is justified in 
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killing, as he acts as an instrument of the one who commands, and 

thus by no means violates the commandment, “Thou shalt not kill 

man.” 31  The idea that killing is justified by an implicit or 

explicit order of a higher authority, a power that inherently aims 

at good and justice to prevail, will dominate, as we will see 

later in the text, the development of thought on war for the next 

five hundred years.  

Although Augustine acknowledges that wars may be sometimes 

necessary and just, he remains savage in condemnation of war as a 

necessary feature of human affairs. In his view, war is a horrible 

business and as such has to be avoided. “[T]he wise man will wage 

just wars. As if he would not all the rather lament the necessity 

of just wars, if he remembers that he is a man; for if they were 

not just he would not wage them, and would therefore be delivered 

from all wars. For it is the wrongdoing of the opposing party 

which compels the wise man to wage just wars; and this wrong-

doing, even though it gave rise to no war, would still be matter 

of grief to man because it is man’s wrong-doing. Let every one, 

then, who thinks with pain on all these great evils, so horrible, 

so ruthless, acknowledge that this is misery,” he underlines.32  

Despite the ferocity of war and all the discords it causes, 

Augustine sees the ultimate end of war in achieving peace by 

promoting good and preventing the spread of evil. He develops a 

proto-just war theory, in which war serves as a means to achieve 

justice and peace. From his perspective, war is an instrument of a 

just change in international relations, but only to the extent 

that one nation prevails over another to exchange peace for one of 

its own choosing. “For every man seeks peace, even in making war; 

but no one seeks war by making peace,” he writes. 33  More to the 
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point, he argues that “[t]heir desire . . . is not that there 

should be no peace, but that it should be the kind of peace that 

they wish for.” 34  This, however, brings about the subjugation of 

those who have opposed such peace and lost the war: “[a]ll men . . 

. desire to have peace with their own people, whom they wish to 

see living according to their will. For they wish to make even 

those against whom they wage wars their own if they can, and to 

subdue them by imposing upon them the laws of their own peace.”35 

Although negative in its effect, Augustine deems such action 

justified because, as he mentions, “it is the wrong-doing of the 

opposite party which compels the wise man to wage wars” not the 

reverse.36 His attitudes to justice and war later became the part 

of what is now called the Just War tradition and influenced a 

number of subsequent thinkers, 37  especially Thomas Aquinas, who 

gave Augustine’s just war thinking a greater theoretical rigor. 

 

Christendom from the High Middle Ages to the Early 

Modern Era 

 

The period from the death of Augustine to the high Middle 

Ages saw many changes in the political shape of Western Europe. 

The barbarian kingdoms which emerged out of the ruins of the 

Western part of the Roman Empire were eventually replaced by 

territorially delimited, spiritually defined and ecclesiastically 

organized bishoprics and Christian kingdoms that were clearly 
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distinguished from the surrounding pagan world. 38  This period 

experienced the gradual emergence of the question of war between 

Christians and in relation with non-Christians, particularly the 

infidels of the New World, reinvigorating the ancient discussion 

on the distinction between various communities and on the laws 

that should govern the conduct of relations between these 

communities. 39  Among the number of great medieval Christian 

thinkers that dealt with these and related questions, only a few 

of them deserve our attention here for the purpose of this 

chapter, namely, Martin Luther, German priest, theologian and 

father of the Protestant Reformation; St. Thomas Aquinas, perhaps 

the greatest theologian of all times; Desiderius Erasmus, Dutch 

humanist, theologian, and religious reformer; and Francisco de 

Vitoria, Spanish Dominican and professor of theology at the 

University of Salamanca.  

 

Luther 

 

In prescribing laws within the Christian community, Luther 

joined the debate on the lawfulness of killing among Christians, 

adopting rather more general proscription what secular authorities 

are entitled to do in preserving the common good of their 

communities. In On Secular Authority published in 1523, Luther 

defends the divinely ordained right of secular princes “to catch 

the wicked and, [and] to prevent them from doing still more 

wickedness.” 40  He writes that “Christians are neither to employ 

nor to call on the Sword for themselves and in their own concerns. 
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But they may and should use it and call on it for the sake of 

others, so that evil may be prevented and justice upheld.”41

 

Aquinas 

 

It was Aquinas, however, not Luther, whose discussion on the 

condition under which war can be waged “without sin,” became the 

most influential and consistent and was to remain central for many 

centuries to ideas of legitimate war. In his Summa Theologiae 

written in the years 1265-73, Aquinas acknowledged Augustine’s 

view on war as a sinful matter but he opposed to share the idea 

that all wars are inherently sinful, distinguishing between war as 

a sin and war as a way of combating a sin. 42  Drawing upon 

Aristotle’s idea that the ruler has the primary responsibility for 

the common good of the polis, he argues that the ruler must 

sometimes resort to war to fulfill his responsibility and to 

defend the good of the polis against outside attacks. 43 Punishing 

aggression or other injury with the employment of lethal force in 

such circumstances is therefore justified. Nevertheless, since one 

may resort to war for good as well as evil ends, carefully 

specified criteria must be established for war to be warranted and 

to avoid all uses of force that are inconsistent with moral law.44 

Aquinas articulated a just war ethics, encompassing conditions 

under which war could be justified that over the centuries have 

been developed into a complex set of criteria to govern both the 

recourse to war and the conduct of war once begun that is today 

known as the Just War tradition.45
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For his part, Aquinas argues that “three things are 

necessary” in order for a war to be just.46 The first is that the 

“authority of the ruler, by whose command the war is to be waged,” 

needs to be present. 47  Secondly, a “just cause” is required, 

namely, that “those who are attacked should be attacked because 

they deserve it on account of some fault.” 48  Finally, it is 

essential that “the belligerents should have a rightful intention, 

so that they intend the advancement of good or the avoidance of 

evil.” 49  With regard to the first “thing,” the “authority of the 

ruler” means that decisions to wage war are upon those who are 

legally authorized to do so, since, as Aquinas puts it, “the care 

of the common weal is committed to those who are in authority.”50  

It is therefore “their business to watch over the common weal of 

the city, kingdom, or province subject to them,” and to that end, 

“it is lawful for them to have recourse to the sword of war in 

defending the common weal against internal disturbances, when they 

punish evil doers . . . , so too in defending the common weal 

against external enemies.” 51  Indeed, he proceeds to quote 

Augustine, claiming that “[t]he natural order conductive to peace 

among mortals demands that the power to declare and counsel war 

should be in the hands of those who hold the supreme authority.”52 

For Aquinas, writing in the thirteenth century, this authority 
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came ultimately from God, who provided legitimacy and moral 

sanction for its execution.53  

The second criterion for a war to be just, Aquinas proposes, 

is a “just cause,” namely, that “those who are attacked, should be 

attacked because they deserve it on account of some fault.”54 More 

to the point, Aquinas refers to Augustine saying that a “just war 

is wont to be described as one that avenges wrongs, when a nation 

or community has to be punished for refusing to make amends for 

the wrongs inflicted by its subjects or to restore what is has 

seized unjustly.” 55  Such action is deemed and intended to bring 

about the good of either the community or those against whom the 

war is waged by preventing or rectifying a wrongful, that is, 

unjust, action of another nation or community. 56  The just war in 

this sense is a defensive war upholding good by punishing 

evildoers. 57  What follows is that without a damage inflicted or 

injury received on the part of the nation or community no war can 

ever be justified. The just war, in this context, is an action of 

a retaliatory or defensive nature, and an unjust war is a war of 

aggression, a war waged to commit evil rather than good. 

Provided that the war is undertaken by a legitimate 

authority and in a just cause does not ensure that it is a just 

war. As Aquinas identifies, the third “thing” is required: “the 

belligerents should have a rightful intention, so that they intend 
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the advancement of good or the avoidance of evil.” 58  Noting 

Augustine in this regard that “[t]rue religion looks upon as 

peaceful those wars that are waged not for motives of 

aggrandizement or cruelty but with the object of securing peace, 

of punishing evildoers, and of uplifting the good,” he proceeds to 

argue that “even if the war [is] declared by legitimate authority 

and for a just cause, it is nonetheless rendered unlawful through 

a wicked intention.”59 Indeed, the wicked intention can render the 

war which, having a just cause and being declared by the 

legitimate authority, is otherwise just, unjust.60 If one is moved 

to wage war by hatred or cruelty, then the war one chooses is 

morally wrong, even if the other conditions are met. The rightful 

intention, seeking to secure peace, to punish evildoers, and to 

promote good, is therefore essential for a war to be just. From 

this perspective, war can be transformed into peace by the spirit 

in which is waged, that is, by a rightful intention. As Augustine 

said in Aquinas’ writing, “[w]e do not seek peace in order to be 

at war, but we go to war that we may have peace.” 61 In line with 

this assertion, those who wage war can be peaceful in warring, “so 

that [they] may vanquish those whom [they] war against and bring 

them to the prosperity of peace.” 62  The moral efficacy of a 

rightful intention is, thus, dependent upon the existence of a 

just cause, and vice versa.  

The inclusion of the rightful intention in Aquinas’s moral 

analysis of war is meant to limit war objectives to vindicating a 

just cause. For it may happen that the appeal to a just cause 

cannot be literal but purely rhetorical and the war that is waged 
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for a just cause may have a different, hidden, and perhaps far 

from just, motive. The presence of such a motive, however, does 

not nullify a just cause, 63  provided that the motive “intend[s] 

the advancement of good or the avoidance of evil.”64 The question 

is not whether the motive is present, but whether it is itself 

legitimate, and if so, whether it is only present, or it is 

dominant, in other words, whether the motive is relevant to a just 

cause, or it is the real cause for which the war is being waged.65  

As described above, Aquinas holds that for a war to be just 

“three things are necessary:” (1) that those who possess the 

legitimate authority should make their war decisions; (2) that war 

should be waged for a just cause; (3) and that belligerents should 

resort to war with a rightful intention. Once these requirements 

are met, however, the belligerents are subject to two additional 

constraints of their activity: their action must be discriminate, 

that is, directed against an aggressor, not against an innocent 

person; and the course of war must be proportionate to a good 

effect sought.66  

Aquinas refines the first of these constraints further, 

under the so-called concept of double effect, to encompass 

situations in which injury or death of an “innocent and just 

person” is unavoidable. 67  The principle is formulated as follows: 

“[n]othing hinders one act having two effects, only one of which 

is intended, while the other is beside the intention.” 68 “[M]oral 
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acts take their species according to what is intended and not 

according to what is beside the intention, since this is 

accidental.” 69  Following the line of this argument, indirect evil 

effects of the belligerents’ behavior are beyond the bounds of 

moral responsibility as long as the intended action is good in its 

nature and a good effect is sought. The evil effects are not to be 

willed as a means to the good effect, but both effects have to 

arise simultaneously from the good action which caused them. 70 In 

other words, one is not guilty of murder if the attacker’s death 

is the unavoidable consequence of efforts to resist attack. The 

goodness of the good action, then, has to be done directly as well 

as directly willed, and the good effect has to arise as 

immediately from the act as any secondary evil effects for which 

the belligerents are not to be held responsible. 71  The main 

application of the principle is to distinguish between the direct 

and indirect killing of innocents by accident, in the course of 

fighting an adversary, and killing him on purpose. Under this 

principle, thus, the belligerents are, if there is a good effect 

sought, justified in causing incidental evil effects of their 

action. For Aquinas, nevertheless, killing under public authority 

allows the death of attackers, if it is done for good and not from 

evil motives.72  

As far as the second constrain is concerned, Aquinas argues 

that “though proceeding from a good intention, an act may be 

rendered unlawful if it be out of proportion to the end.”73 “It is 
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lawful to repel force by force, provided one does not exceed the 

limits of a blameless defence,” he asserts.74 In other words, the 

evil effects of war should be proportionate to the injustice to be 

prevented or remedied by war. Hence, the ultimate good achieved by 

war must be greater than the harm done. 

 

Erasmus 

 

 For Erasmus, waging war was in direct contradiction to 

Christian ethics and the values of moderation and peace he firmly 

believed. His famous reiteration of Pindar’s saying contained in 

the adage “Dulce Bellum Inexpertis” from 1515, “war is sweet to 

those who have not tried it;” may be read as a defense of pacifism 

against Aquinas’ theory of just war. 75  “If there is anything in 

mortal affairs which should be approached with hesitancy, or 

rather which ought to avoided in every possible way, guarded 

against and shunned, that thing is war; there is nothing more 

wicked, more disastrous, more widely destructive, more deeply 

tenacious, more loathsome in a word more unworthy of man, not to 

say of a Christian,” he writes. 76  In his opinion, the just war 

ethics provides only pretexts for war, when “’just’ is defined as 

what has been ordered by the prince, even if he be a child or a 

fool.”77 With an implicit reference to Aquinas, he argues that no 

one is horrified when Christians fight Christians, and that “there 

are those who applaud this thing, greet it with cheers and call it 

holy when it is worse than hellish.” 78  Against the just war 
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ethics, which for him is very prone to abuse, Erasmus advocates 

Christian pacifism, reinvigorating the grace of gospel by repaying 

evil with good. As he points out, “if someone takes away part of 

our possessions we must give him the whole, that we must also pray 

for those who seek to kill us.”79 And, “[i]f anyone cries that it 

is unjust that the sinner should go unpunished, I answer that it 

is much more unjust to bring desperate calamity on so many 

thousands of innocent people who have deserved it.”80

  

Vitoria 

 

With the discovery of America and the subsequent plunder and 

bloody massacres of civilians perpetrated by the Spaniards, at 

which Erasmus would have certainly been horrified, the question of 

what was permissible in war and what obligations prescribed laws 

in the conduct of relation between Christians and between 

Christians and non-Christian became even more urgent. In his 

lecture “On Dietary Laws, or Self-Restrain,” Vitoria addresses a 

more specific question of whether the eating of human flash and 

the sacrifice of human victims practices among American Indians 

could warrant conquest and expropriation. 81  Vitoria argues that 

although such practices are forbidden by divine and natural law, 

they do not themselves justify war against infidels. Such a war 

would be justified, if Indians ate or sacrificed innocent people. 

Under such circumstances it would be permissible to intervene on 

the grounds to avenge wrongs and to rectify injustice. 82  The 
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Spaniards would be rightly entitled to undertake what would be now 

called humanitarian intervention. Means and ends of such an action 

would, however, be strictly limited. The action would have to be 

ceased once the goal is achieved and the rights of the indigenous 

inhabitants restored, Vitoria underscores.83 In his view, a lawful 

intervention cannot become a lawful conquest provided that no 

other justification is invoked.84  

In his 1539 lecture “On the American Indians,” Vitoria 

develops this argument further. He argues that those who come to 

rule the Indians in the New World are morally obliged to rule them 

for their own good. 85  In other words, the interest of the 

community which is governed by external power must take precedence 

over the interest of the ruler. Vitoria assumes that the Spaniards 

“have the right to travel and dwell in these countries, so long as 

they do not harm to the barbarians, and cannot be prevented by 

them from doing so.” 86  But if the Spaniards were attacked, they 

would be fully entitled to defend themselves. They “may then treat 

them no longer as innocent enemies, but as treacherous foes 

against whom all rights of war can be exercised, including 

plunder, enslavement, deposition of their former masters, and the 

institutions of new ones. All this must be done with moderation, 

in proportion to the actual offence.” 87  Thus “if it is lawful to 

declare war on them, then it is lawful to exercise to the full the 

rights of war.” 88  What follows according to Vitoria is that the 

Spaniards “may lawfully conquer the territories of these people, 
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deposing their old masters and setting up new ones and carrying 

out all the things which are lawfully permitted in other just wars 

by the law of war, so long as they always observe reasonable 

limits and do not go further than necessary.” 89  In doing so, 

“[t]hey must always be prepared to forego some part of their 

rights rather than risk trespassing on some unlawful thing, and 

always direct all their plans to the benefit of the barbarians 

rather than their own profit.”90

 

The Renaissance and the European System of States  

 

By the middle of the seventeenth century the complicated 

system of feudal, urban and ecclesiastical arrangements of 

medieval Europe had changed its character. 91  Advances in military 

technology and administrative machinery helped monarchs 

consolidate their power in a given territory at the expense of 

other authorities, paving the way for the emergence of modern 

territorial entities called states. 92  The system of states that 

had ensued started to function according to its own imperatives 

and practice that were yet to be defined.93 Chief among them were 

the principles of statecraft and the rights of sovereigns that 

were implicit to any attempted regulation of relations between 

sovereigns through the authority and power of a state. 94  Early 

modern thought on sovereignty and reason of state that accompanied 

the emergence of the modern European system of states sprang from 

the observation of the then political landscape for which 
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acquiring and maintaining power was dominant feature. 95  War was 

endemic in those days, often seen as inevitable as proper 

instrument of settling disputes between sovereign rulers.96 Of the 

contributors to the literature of statecraft that flourished in 

this environment, Niccolò Machiavelli, Jean Bodin, François de 

Salignac de la Mothe Fénelon, Edmund Burke and Friedrich von Gentz 

were undoubtedly among the most prominent. Although war was not 

the main focus of their scholarly interests, their thoughts on 

issues such as reason of state, sovereignty and balance of power, 

are particularly pertinent to our discussion on the meaning of a 

legitimate war. 

 

Machiavelli 

 

 As Florentine official and diplomat, Machiavelli, wrote 

predominantly about how to size and maintain power. His arguments 

elaborated in The Prince and Discourses on the First Ten Books of 

Livy both published posthumously in 1532, and 1531 respectively, 

centered around the idea that ensuring survival of a state is 

paramount objective of a ruler and gaining, maintaining and 

expanding state’s power is necessary means to that end. 97  

Machiavelli believes that the common good sought by the 

establishment of a state requires stability which is, however, not 

always easy to achieve. In his view, where public welfare of a 

state is at stake, its ruler is obliged to do whatever is 

expedient, considerations of honor, justice, and humanity 

notwithstanding. 98  Under such circumstances, actual or possible 

                                                 
95   See ibid.  

 
96   See ibid., p. 244. 

 
97  See Brown, Nardin and Rengger, eds., International Relations in Political 

Thought: Texts from the Ancient Greeks to the First World War, p. 243; and Niccolò 

Machiavelli, The Prince, in Brown, Nardin and Rengger, eds., International 

Relations in Political Thought: Texts from the Ancient Greeks to the First World 

War, pp. 257-269. 

 

 46



rulers may have no alternative but to override the laws, even the 

laws of morality, and to use extraordinary measures, including 

war. 99  Machiavelli does not analyze moral and legal ramifications 

of his argument, later referred to as the notion of reason of 

state. He is more concerned with the practical means by which a 

desirable or justifiable order can be established and preserved.100 

In contrast to his predecessors, arguing that human laws are 

instruments of natural and divine law that can be set aside only 

in obedience to a higher law, aiming at the protection of civil 

order as a means to reach peace and justice, Machiavelli comes 

with a novel idea that in defending state’s interests, rulers are 

immune to the obligations of law and morality.101

 

Bodin 

 

Bodin, French humanist, administrator and lawyer, also 

addressed the question of the status and power of a ruler, but 

from a different perspective. He was obsessed with the question 

where authority in a state is located. In other words, who in a 

state has the highest power to command? In his Six Books of 

Commonwealth published in 1576, he argues that the ruling 

authority in a state possesses some identifying characteristic 

that distinguishes the ruler of a state from other authorities 

both inside and outside the state, that is, sovereignty. 102  For 

Bodin, it is the possession of sovereignty, a term conceptually 

devised by him, that guarantees internal autonomy of a state and 

freedom from external interference in its domestic affairs. 

Indeed, sovereignty is absolute authority that is “not limited 
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either in power, or in function, or in length of time.”103 A state 

then can be described as a territorial association of people ruled 

by a single absolute sovereign “who recognizes nothing, after God, 

that is greater than himself.”104 The definition of sovereignty as 

absolute authority implies that one who holds sovereign authority 

is not subject to the commands of any person or office and 

possesses “absolute and perpetual power to dispose of all 

possessions, persons, and the entire state at his pleasure.”105 In 

line with this argument, Bodin notes that only a sovereign has the 

authority to appoint officials, to define their duties, to enact 

and repeal laws, to decide judicial appeals, and to pardon persons 

who have been condemned to death, and last but not least, to 

declare war. 106  Law is “nothing but command of a sovereign,” he 

argues. 107  Sovereignty, as he understands it, also means that 

nothing else but treaties with other sovereigns and, more broadly, 

divine and natural law could bind a ruler or a state in the 

exercise of sovereignty. 108  Less than one hundred years after the 

publication of Six Books, Bodin’s notion of sovereignty was 

reflected the 1648 Peace of Westphalia that recognized the right 

of the princes, bishops and cities of the Holy Roman Empire to 

hold supreme authority within their own territories and to conduct 

independent foreign policy, laying down the foundation for the 

system of states and the general application of the principle of 

                                                 
103  Jean Bodin, Six Books of Commonwealth, Book I, Chapter 8, On Sovereignty, 

Julian H. Franklin ed., Bodin: On Sovereignty (New York: Cambridge University 

Press, 1992), p. 3. 

 
104   Ibid., p. 4.  

 
105   Jean Bodin, Six Books of Commonwealth, Book I, Chapter 8, On Sovereignty, 

in Brown, Nardin and Rengger, eds., International Relations in Political Thought: 

Texts from the Ancient Greeks to the First World War, pp. 272-273. 

 
106  See Brown, Nardin and Rengger, eds., International Relations in Political 

Thought: Texts from the Ancient Greeks to the First World War, p. 251. 

 
107  Bodin, Six Books of Commonwealth, Book I, Chapter 8, On Sovereignty, Julian 

H. Franklin ed., Bodin: On Sovereignty, p. 38. 

 
108  See Brown, Nardin and Rengger, eds., International Relations in Political 

Thought: Texts from the Ancient Greeks to the First World War, pp. 248-249. 

 48



sovereignty and its corollary rule of non-intervention as the 

guiding principle of order in international relations.109

 

Fénelon 

 

In instructing a future Louis XV in 1700 “On the Necessity 

Forming Alliances,” Fénelon, French bishop, articulated the 

concept of the balance of power as the central organizing idea of 

European foreign policy, which along with the reason of state and 

sovereignty represents the third fundamental concept that helped 

elevate the modern system of states we know today. 110  This policy 

of balance derived from the idea of reason of states and implicit 

in the notion of sovereignty is intended for states to “defend the 

common good against one that grows too powerful.” 111  Every state, 

Fénelon writes, is “obliged, for the sake of its own security, 

unceasingly to keep watch in order to prevent the excessive 

aggrandizement of each and every one of its neighbors. To prevent 

a neighbor from becoming too powerful is not at all to do harm; it 

is merely to protect oneself and one’s other neighbors from 

enslavement; in a world, it is to cultivate liberty, tranquility 

and the public good: for the aggrandizement of one nation beyond a 

certain limit transforms the relations among all those nations and 

have some connection with it.” 112  The idea underlying the balance 

of power is on the necessity to preserve equilibrium within the 

European system of states by resisting the dominant power of the 

day that seeks to dominate its neighbors and destroy the common 

good that Europe, in his words “Christendom,” as “a kind of 
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general republic” defined by shared believes and practices 

represents.113  

 

Burke 

 

The idea that Europe is not mere a system of states but a 

commonwealth, “virtually one great state having the same basis of 

general law, with some diversity of provincial customs and local 

establishments,” was also elaborated by Burke, British statesman 

and political thinker, in his Letters on a Regicide Peace in 1796-

1797. 114  Burke supported British policy of intervention in the 

affairs of the European continent to build a coalition against the 

revolutionary France.115 He argued that the revolutionary regime in 

France outlawed itself, not only because it had annulled all old 

treaties, but it had also renounced the law of nations, from which 

they were derived. 116  Indeed, in establishing its republic on the 

principles of regicide, Jacobinism and atheism, it broke with all 

tradition of the Christian world and demonstrated its “determined 

hostility to human race.”117 In doing so, the revolutionary regime 

violated what Burke calls “law of neighbourhood” or “the right of 

vicinage,” which prescribes that “[n]o innovation is permitted 

that may redound, even secondarily, to the prejudice of a 

neighbour.” 118  When it does, according to Burke, neighbors are 
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entitled to decide whether such innovation is dangerous and, if 

yes, they have a right to contain it, by force if required. 119 He 

notes that “[a]s to war, if it be the means of wrong and violence, 

it is the sole means of justice among nations. Nothing can banish 

it from the world.”120 “But it is one the greatest objects of human 

wisdom to mitigate those evils, which we are unable to remove.”121  

 

Gentz 

 

Gentz, Prussian diplomat and advocate of international 

cooperation to resist the revolutionary France shared some of 

Burke’s views. In The True Concept of a Balance of Power published 

in 1806, Gentz expressed the idea that Europe was an international 

society, “of which the essential and characteristic aim was the 

preservation and mutual guarantee of the well-won rights of each 

of its members.” 122 Such a society is based on the principle that 

all its members are formally equal with the same rights under 

international law, although they differ in terms of size, wealth, 

population, resources etc. 123  As Gentz puts it, “the smallest as 

well as the greatest is assured of his right, and cannot be 

compelled or harmed by unlawful authority.”124 The idea that states 
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are equal members of the international society known as “the 

equality of states,” is, in effect, the constitutional element of 

international society, as exists today.125  

Playing a prominent role in the Congress of Vienna, Gentz 

was well aware that the mutual recognition of the equal rights of 

states as member of international society would not be enough “to 

prevent every attack of a stronger state on the rights of a weaker 

one.”126 What he formulated was nothing less than the “theory of a 

balance of power in the political world.” 127  According to his 

theory, no state “must ever become so powerful that others cannot 

overcome it by joint action.” 128  For Gentz, it also means that 

other states have to be capable of overcoming such a state by a 

joint action. The fear of common opposition then acts as a 

deterrent against possible aggressor. 129  By preserving the rights 

of states, the balance of power serves as a mechanism that 

enforces international law in a way similar to the judicial or 

executive power within a state.130

 

International Law in the Modern Era 

 

Although the term international law did not come into being 

until the nineteenth century, the idea of a separate body of law 

regulating and stemming from transactions between diverse 

political entities originated in the early modern period.131 It was 
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in Greece, the Roman Empire, but predominantly in the seventeenth-

century Europe that the first coherent legal system, divorced from 

religion, evolved under the term ius gentium, that is the law of 

nations, and its variations “droit des gens” or “Völkerrrecht.”132 

The basic principles of modern international law—sovereignty, 

territorial integrity, equality and non-intervention in others’ 

internal affairs—developed simultaneously with the growth of 

centralized political entities that were no longer subject to the 

commands of any person or authority both inside and outside their 

territories.133 Their conduct of external relations was restrained 

only by obligations in treaties with other sovereign political 

entities, which meant that restrains, if at all they existed, were 

mostly self-imposed, voluntarily observed and enforced primarily 

by the threat of countermeasures or retaliation. 134  Nevertheless, 

jurists and diplomats continued to elaborate on ius gentium, 

especially with regard to the question of war that gained a new 

momentum with the gradual acquisition of state’s control over the 

means of waging war, as the modern European system based on a 

community of sovereign territorial states evolved.135  

The church considered war “unjust” and its perpetrators 

subject to ecclesiastical punishment if war was not property 

declared by established authority, with a just cause and 

legitimate objectives, as Aquinas aptly described in his Summa 

Theologiae. On the contrary, the newly asserted sovereign rulers, 

claiming supreme authority over their realms, emerging secular 

states, viewed the use of force as a legitimate exercise of their 
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will and a self-justifying instrument of policy. 136  Thus most 

writers of that time made a strenuous intellectual effort to 

reconstruct, if not reconcile, the Christian universal human 

community with a community of territorial states by articulating 

ius gentium, a common system of rules and principles governing 

relations between states that is ultimately derived from natural 

law. 137  Chief among these authors were Dutch humanist, theologian 

and jurist Hugo Grotius; English philosopher Thomas Hobbes; German 

philosopher and jurist Samuel Pufendorf, German jurist and 

diplomat Samuel Rachel, German mathematician and philosopher 

Christian von Wolff; and Swiss jurist and diplomat Emmerich de 

Vattel. For neither author, however, does ius gentium represented 

an autonomous system based on international practice. It was only 

from the late eighteen century onwards that international law 

became to be understood as positive, not natural law, based on a 

joint materialized will of states, enshrined in customary practice 

and bilateral and multilateral treaties, by which they bound 

themselves in relation to one another.138

 

Grotius 

 

In his monumental treaties of The Law of War and Peace 

published in 1625, Grotius developed a general justification of 

the use of force that was based on principles derived from natural 

law. For Grotius, natural law is the only source of moral 

principles that possesses the required generality he sought in 

developing the system of universally valid premises applicable to 

all states. 139  He therefore rejects both civil law and Holy 
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Scripture as historically contingent moral systems and firmly 

adheres to natural law as the exclusive source of principles that 

exist independently of the human will, but necessarily follow the 

exercise of that will.140

Drawing upon Stoicism and other ancient philosophical 

traditions, which for him, represent the most authoritative system 

of rational morality, Grotius establishes a moral right of self-

preservation as the primary element of human behavior and the 

basic principle of his theory. 141  Once the right of self-

preservation is granted, Grotius goes on to derive from it the 

right of self-defense and right of ownership, which are implicit 

in the desire for self-preservation. 142  He uses these rights to 

formulate two fundamental principles of natural law: that it is 

permissible to defend one’s life and to acquire things useful for 

life.143 The application of these rights, however, presupposes that 

human beings refrain from injuring each other in pursuing one’s 

ends either by physically harming others or by seizing their 

possessions in what constitutes two additional natural laws. 144  

Human beings are thus endowed with a right to defend their rights 

whenever they are threatened by the actions of others, a right 

they preserve even within a civil society or a state. 145 In other 

words, they are entitled to use force to defend their lives and 

property when a state attempts to deprive them of these rights or 

when a state fails to protect them.146  
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Grotius views civil society as an association of individuals 

cooperating to secure their right of self-preservation, defending 

their lives and property against attack. 147  Like individuals they 

seek to protect, civil societies or states are endowed with rights 

analogous to the natural rights of individuals, including the 

right of self-preservation.148 One purpose of a civil society or a 

state, then, is to protect the rights of its citizens against any 

injury.149 Grotius’ idea that human beings have rights, that civil 

law exists to protect them and, eventually, that the justification 

of a state lies in securing the right of self-preservations of its 

citizens, implying that a government is deemed to be illegitimate 

when it violates these rights, helped to transform scholastic 

premises into secular individualism and played an indispensable 

role in developing modern political thought.150

Bearing in mind the basic premises of his theory, Grotius 

elaborates on the circumstances under which war is justified. He 

points out that there is no ground more fundamental for using 

force than the defense of one’s own life and property. 151  In his 

words, “[f]or the preservation of our lives and persons, which is 

the end of war, and the possession or acquirement of things 

necessary and useful to life is most suitable to those principles 

of nature, and to use force, if necessary, for those occasions, is 

no way dissonant to the principles of nature.” 152  Because of the 

primacy of the self-preservation, Grotius argues, “when our lives 

are threatened with immediate danger, it is lawful to kill the 
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aggressor, if the danger cannot otherwise be avoided.” 153  By the 

same token, he writes that “it cannot be denied that we have a 

right to kill a robber, if such a step is inevitably necessary to 

the preservation of our property.”154 And, just as each human being 

is entitled to punish another for violating its rights, so each 

state may fight to preserve its rights.155 In doing so, the rights 

of others have to remain intact. In his words, “[i]t is not, then, 

contrary to nature of society to look out for oneself and advance 

one’s own interests, provided the rights of others are not 

infringed; and consequently the use of force which does not 

violate the rights of others is not unjust.”156

In his opinion, the cause for which a war is waged is the 

ultimate arbiter of its justice. If the cause of a war is unjust, 

then, Grotius points out, the conduct of war is unjust 

accordingly.157 However, in judging whether war is just or unjust, 

he does not distinguish between justice of the war’s means and 

ends. 158  “[W]hen punishment is lawful and just, all the means 

absolutely necessary to enforce its execution are also lawful and 

just, and every act that forms a part of the punishment, such as 

destroying an enemy’s property and country by fire or any other 

way, falls within the limits of justice proportionable to the 

offence.”159 The justice of war’s aim thus remains preponderant for 
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a general justification of the use of force, including its 

means.160  

 

Hobbes 

 

For Grotius, the right of self-preservation is the 

cornerstone of his natural-law approach to a legitimate war and 

the moral principles he deduces thereof. The view on self-

preservation articulated by Hobbes in Leviathan, a masterpiece of 

political theorizing, in 1651 is rather opposite: it erodes rather 

than supports natural law. 161  Central to Hobbes’ argument is a 

metaphor of the state of nature, to which Hobbes contrasts the 

civil state in which human beings are associated on the basis of 

agreed procedures for enacting rules and resolving disputes about 

their proper interpretation and application. 162  Out of a civil 

state there is a state of nature; “a condition of war of every one 

against every one; in which case every one is governed by his own 

reason; and there is nothing he can make use of, that may not be a 

help unto him, in preserving his life against his enemies.” 163  In 

such condition, “every man has a right to every thing; even to one 

another’s body. And therefore, as long as this natural right of 

every man to every thing endures, there can be no security to any 

man.”164 It is a situation of human beings so equal that there are 

no constrains to their behavior but their ability and the ability 

of others. 165  The absence of security drives them to use one 
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another, each for its own purpose,166 making mutual cooperation an 

impossible affair, as there is no guarantee that others will not 

exploit their goodwill to cooperate. 167  Moreover, the three 

principal causes of quarrel, Hobbes identifies: competition, 

diffidence, and glory; leave the man in “a continual fear and 

danger of violent death” and its life “solitary, poor, nasty, 

brutish, and short.”168  

Hobbes’s metaphor implies that the state of nature is a 

lawless war of all against all, in which no moral life can exist, 

as there is no authority to establish and enforce a common body of 

laws. In Grotius writings, moral principles create obligations 

even in the absence of security.169 For Hobbes, they do not. In the 

state of nature, human beings are pleased to do whatever is 

necessary for their self-preservation.170 What follows is that the 

“notions of right and wrong, justice and injustice have there no 

place. Where there is no common Power, there is no law: where no 

law, no injustice.” 171  To him, the state of nature is the world 

without governmental authority or any other social structure that 

would maintain order and end the inherent anarchy. 172  Hobbes 

acknowledges that are “passions that incline men to peace” and 

that “reason suggests convenient articles of peace, upon which men 
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may be drawn to agreement.” 173  But without governmental authority 

or any other social structure men remain condemned to death. 174  

Therefore, if such authority did not already exist, it would have 

to be created. “There must be some coercive power to compel men 

equally to the performance of their covenants, by the terror of 

some punishment, greater than the benefit they expect by the 

breach of the covenant.” 175  What follows is that without order, 

there would be no way out of the state of nature and the constant 

war of all against all, and the society and all its benefits would 

be unlikely.   

 

Pufendorf 

 

Most of seventeenth- and eighteenth-century theorists tried 

ingeniously to reconcile the new theory of natural rights 

articulated by Grotius and Hobbes with the older understanding of 

natural law. In 1673, Pufendorf published his treaties On the 

Duties of Man and Citizen, in which he endorses Hobbes’ idea that 

enforcement is essential to the concept of law and order. Instead 

of arguing that natural law is not enforceable and thus a true 

law, he concludes that natural law is genuine, as it is willed by 

God and sanctioned by the threat of divine punishment. 176  He adds 

to the natural right of self-preservation—the centerpiece of 

Grotius’ theory, a correlative duty to respect the lives and 

property of others. 177  Against both Grotius and Hobbes, Pufendorf 

argues that our natural duties include a positive duty that goes 
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well beyond the dictum of not harming others. It is a duty of 

cultivating mutual goodwill, a rule that lays the foundation for 

all the other precepts of morality.178

For Pufendorf, natural law is a sort of moral knowledge 

based on reason that directs one’s duties as a human being and 

regulates external behavior. Such knowledge is different from the 

knowledge of one’s duties as a citizen determined by the civil 

laws in the Aristotle’s view, or one’s duties as a Christian 

derived from divine revelation in the Aquinas’s sense.179 Provided 

that natural law is really a law, then, as Pufendorf argues, the 

relations between states are governed by that law and states do 

not posses unlimited right to wage war as they please.180 He admits 

that war is sometimes permitted and necessary,181 but no state has 

a right to wage war for the sake of its security or interest.182 It 

only has a right to defend itself from unjust attack or to rectify 

some other injury to itself.183 The right to initiate war lies with 

the sovereign and the sovereign may also wage war on another’s 

behalf, if “the party for whom one is going to war has a just 

cause.”184

With regard to the causes of war, Pufendorf distinguishes 

between defensive and offensive wars. He writes that while “[t]he 

just causes of engaging in war come down to the preservation and 

protection of our lives and property against unjust attack,” “the 
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collection of what is due to us from others but has been denied, 

or the procurement of reparations for wrong inflicted and of 

assurance for the future” fall into offensive sources of war. 185  

Unjust causes of war are then of two kinds: open such as “avarice 

and ambition, namely lust for wealth and lust for power;” and 

covered by pretext, which include fear of the wealth and power of 

a neighbor, unjustified aggrandizement and desire for better 

territory.186  

Similarly to Grotius, Pufendorf relies on customary practice 

as well as on natural law when discussing the moral limits that 

govern the conduct of war. He observes, for example, that the 

“most proper form of action in war are force and terror” 187  and 

that international custom permits states at war to use all 

measures necessary for victory that go well beyond the bounds of 

humanity in slaughter, wasting and plundering property, although 

civilized nations may choose to forego such measures as the use of 

poison or the assassination of rulers. 188  In his words, “one must 

distinguish between what an enemy may suffer without wrong and 

what we ourselves may inflict without loss of humanity.”189 With an 

implicit reference to what later became to be called the principle 

of proportionality, he stipulates that “good sense and humanity 

counsel us not to resort to arms when more evil than good is 

likely to overtake us and ours by the prosecution of our 

wrongs.”190 “[W]e should inflict no more suffering on an enemy than 

defence or vindication of our right and its future assurance 

requires,” he writes. 191  Pufendorf is reluctant to ascribe these 
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principles to natural law. He regards them as an expression of a 

common bound between all nations based on humanity.192

 

Rachel 

 

Rachel’s 1676 work “On the Law of Nations,” represents a 

clear departure from international law based on natural law 

articulated by Grotius and Pufendorf to a more positivist view, 

anticipating mainstream international legal doctrine by more than 

a century.193 Rachel understands nations as “united to one another” 

by an arbitrary law, “to which all those who are so associated 

must render obedience.” 194  He argues that the law of nations 

consists of positive law jointly willed by sovereigns in 

agreements concluded between them. 195  In his view, international 

law must be distinguished from natural as well as civil law.196 But 

because of the nature of the law of nations, as viewed by Rachel, 

there is no superior authority to enforce the agreements between 

states, should one of them break faith, but states themselves. 197  

Indeed, there is no barrier that would prevent a state to resort 

to war as a means of compelling another to carry out what has been 

agreed on.198 To solve this inherent problem, Rachel proposes that 

states agree to establish a “College of Fecials” wherein 

“controversies which have arisen between states should be cognized 
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and argued and decided, in such sort that nothing save necessity 

would open the way to war, it being undertaken only against those 

who have declined to obey a judgment rendered, or who in other 

ways have shown contumacy towards the authority and decrees of 

this College.”199

 

Wolff 

 

In The Law of Nations Treated Accordingly of a Scientific 

Method published in 1748, Wolff approaches the law of nations from 

philosophical perspective, exploring the concept of international 

law as a body of rules governing the relations of interdependent 

states. In developing a philosophical foundation of international 

law, he distinguishes different sources of international law: 

voluntary, stipulative and customary law on the one hand, and 

natural and necessary law on the other. As his predecessors, Wolff 

begins with natural law, because nations are “individual free 

persons living in a state of nature.” 200  For him, the law of 

nations is “originally nothing except the law of nature applied to 

nations” known by natural reason. 201  As Pufendorf, he identifies 

the law of nature with the necessary law, which is likewise 

immutable and “binds nations in conscience.”202 “[N]either can any 

nation free itself nor can one nation free another from it,” he 

explains. 203  But unlike natural law theorists such as Grotius and 

Pufendorf, Wolff refuses to apply the principles of natural law of 
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individuals on states. 204  He argues that states and individuals 

have different qualities, and thus natural law principles 

applicable to states has to be clearly distinguished and treated 

as a separate branch of natural law.205  

Wolff’s innovative thinking also lies in basing 

philosophical truths on evidence of mathematical certitude. He 

devises a pure philosophical model, reflecting the internal logic 

of international law. Firstly, he presupposes that nature has 

established society of all nations that are bound to preserve such 

a society by promoting “the common good by its combined forces.”206 

For Wolff, “all nations are understood to have come together into 

a state, whose separate members are separate nations, or 

individual states,” 207  in what he calls “the supreme state.” 208  

This state, in fact a society of nations, promulgates laws and 

“prescribe[s] means by which its good is maintained.” 209  All 

nations are thus united in a universal state and subject to its 

laws. Inasmuch nations have been combined in the supreme state, 

they have bound themselves to the whole, because they wish to 

promote common good, and at the same time the whole have 

reciprocally bound itself to individuals to provide them with 

peace and security.210 In this respect, the nations as a whole have 

a right to coerce individual nations to perform their obligations, 

if they proofed to be unwilling to do so. 211  Furthermore, all 
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nations, considered collectively, are imagined to hold a kind of 

sovereignty over each nation considered individually, but nations 

remain equal with the same rights and obligations, 212  and what is 

lawful for one, remains lawful for another and vice-versa.213 Since 

the decisions of the supreme state are made by the agreement of 

free and equal nations, the form of government of the supreme 

state is by nature democratic. 214  The will of the supreme state 

then represents the will of the majority of nations, but because 

nations cannot assemble together in one place, their agreement 

must be deduced from what is reasonable. 215  Finally, there is a 

fictitious ruler of the supreme state who “defines by the right 

use of reason what nations ought to consider as law among 

themselves.”216  

Within this pure philosophical construct, the voluntary law 

of nations is then equivalent to the civil law derived from the 

necessary law. 217  The stipulative law of nations arises from 

agreements between particular nations and binds only these nations 

which have consented to. 218  The customary law of nations is based 

on usage and observation as law, and as such rests upon the tacit 

consent, which according to Wolff implies that the customary law 

is not universal but a particular law.219 Since the voluntary, the 

stipulative and the customary law take their origin from the will 

of nations in the same way as the positive law, they form together 
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the different branches of the same system of the positive law of 

nations.220

 

Vattel 

 

Although Vattel’s 1758 treatment of The Law of Nations is 

often called the first modern work on international law, the work 

remains firmly attached to the tradition of natural law. 221  It 

represents, in effect, the last mainstream work that identifies 

international law with natural law. From the late eighteenth 

century onwards, international law has been usually understood to 

be positive in the sense that it is no longer enacted by a 

superior but by the consent and behavior of states, which 

voluntary bind themselves either explicitly through treaties or 

implicitly through customs. 222  Vattel justifies retaining a link 

with natural law, in what he calls the Necessary Law of Nations, 

because it makes international law inherently binding. To explain 

the foundation of the Necessary Law of Nations, he writes that 

“[t]his law contains the precepts prescribed by the law of nature 

to States, on whom that law is not less obligatory than on 

individuals, since states are composed of men, their resolutions 

are taken by men, and the law of nature is binding on all men, 

under whatever relation they act.” 223  Vattel observes that states 

can “make in their treaties whatever agreements they please, or to 

introduce whatever custom or practice they think proper. But every 

treaty, every custom, which contravenes the injunctions or 

prohibitions of the Necessary Law of Nations is unlawful.” 224  For 
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him, natural law embodied in the Necessary Law of Nations serves 

as the ultimate source of law and the arbiter of justice, with 

whom the voluntary law of nations in Wolff’s sense should be 

consistent, and from which no derogation is allowed.225  

If the will of states enshrined in the institution of 

consent were the only source of international law, one could not, 

however, condemn evil practices, such the slave trade for 

example.226 Thus a link with natural law must be retained. For him, 

natural law is a higher authority that presupposes and obliges to 

consent inherently for that state are members of the same 

community as individuals are part of the civil society. But the 

fact that voluntary law of nations “is derived from the same 

source and based upon the same principles as the natural or 

necessary law” does not make it less binding, Vattel explains. 227  

It “consists in the rules of conduct, of external law, to which 

the natural law obliges Nations to consent,” implying that “the 

nation which would refuse to consent would violate the common 

rights of all Nations.” 228  The voluntary law of nations 

presupposes, of course, the existence of “the great society of 

Nations and of the intercourse which they have with one another,” 

of both of which the law of nations is an instrument, and a 

product respectively. 229  To sum up with Vattel’s words, “[t]he 

necessary law prescribes what is of absolute necessity for Nations 

and what tends naturally to their advancement and their common 
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happiness; the voluntary law tolerates what it is impossible to 

forbid without causing greater evils.”230

Because of its origin in natural law, the law of nations 

guarantees freedom, independence and equality of states. 231  “A 

dwarf is as much a man as a giant; a small republic is no less a 

sovereign state than the most powerful kingdom,” he observes.232 It 

means that the laws governing relations between states apply 

equally to all. To use his words, “whatever is lawful for one 

nation is equally lawful for any other; and whatever is 

unjustifiable in the one is equally so in the other.” 233  Applying 

this idea to the phenomenon of war, Vattel articulates three 

fundamental rules. The first rule is that “regular war, as regards 

its effects, must be accounted just on both sides.” 234 What it is 

important here for Vattel is not the justice of the cause, but the 

legality of the means as such, that is to say, the presence of the 

elements constituting a regular war and the observance of the 

rules of formal warfare. 235  In other words, regardless of whose 

cause is just: what is permitted to one side as a lawful means of 

war is also permitted to the other. Secondly, Vattel considers 

enemies as having an equally just cause, and thus “whatever is 

permitted to one because of the state of war is also permitted to 

the other,” as long as “they remain within the bound prescribed by 

the common laws of war.” 236  With regard to hostilities that would 

go beyond the second rule in what is generally permitted for the 

support of a just cause, Vattel is careful to ascribe these 
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excesses to the voluntary law of nations. He treats them solely as 

attributes of “a moral degeneracy which has given rise to 

iniquitous and barbarous customs.”237 The final rule is a remainder 

of the purpose behind the creation of the voluntary law of nations 

“not to increase the evils of human society while seeking to 

prevent them.”238 It states that “the law does not confer upon him 

whose cause is unjust any true right capable of justifying his 

conduct and appeasing his conscience, but merely makes his conduct 

legal in the sight of men, and exempts him from punishment.” 239  

This rule warrants both parties of the conflict equality in 

treatment of their action under the law of nations, but clearly 

differentiates between legitimacy of the action taken by the party 

whose cause is just and unjust. For Vattel, a just cause is 

twofold: self-defense against attack or the maintenance of 

nation’s rights, if they are violated. Both represent an injury, 

either already done or threatened, 240  and is therefore just and 

lawful for a nation to avenge or prevent such an injury through 

war.241

The rationale of the three rules advanced by Vattel is to 

bring war within the bounds of law: if war cannot be forbidden, as 

nations live together in the state of nature and “recognize no 

superior who shall decide between them and define the rights and 

obligations of each,”242 war should at least be regulated.243 Every 

state has the right to make war in the case of justice if 

                                                 
237  See ibid., pp. 376-377. 

 
238   Ibid., p. 377. 

 
239   Ibid. (emphasis in the original). 

 
240   See Vattel, The Law of Nations, Joseph Chitty, ed., p. 404. 

 
241  See ibid. 

 
242   Vattel, The Law of Nations, Book 3, Chapter 12, in Brown, Nardin and 

Rengger, eds., International Relations in Political Thought: Texts from the 

Ancient Greeks to the First World War, p. 375. 

 
243   See Brown, Nardin and Rengger, eds., International Relations in Political 

Thought: Texts from the Ancient Greeks to the First World War, p. 323. 

 70



necessary, 244  but, for Vattel, there is also commitment to 

interests of “the great society of Nations” as a whole, as one 

“must never lose sight of the necessary law, which is always 

binding in conscience, and restricts even just claims “within the 

bounds of a law whose principles are consecrated to the safety and 

welfare of the universal society of Nations.” 245  Although “it 

belongs to every free and sovereign state to decide in its own 

conscience what its duties require of it, and what it may or may 

not do with justice,” “acts in violation of the Law of Nations” is 

subject to punishment by all states 246  for that it prevents the 

advancement of welfare and happiness of the human race for which 

the law of nations is a vehicle.  

 

The Enlightenment 

 

The period of the Enlightenment is associated with a wide 

variety of scholars, writers, activists and campaigners living in 

eighteenth-century Europe, who believed in freedom to make public 

use of reason. 247  These individuals, especially prominent in 

France, became important both intellectually and politically, as 

they challenged the established ways of thinking in many areas of 

life, including the conventional understanding of the system of 

states in general and its two opposite variables—war and peace—in 

particular.248 In doing so, they effectively created or, at least, 

laid ground for many of the contemporary social sciences such as 

economics, sociology, political science or international 
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relations. Their differences in thought on an individual and its 

possibilities both within and outside the European society were 

far-reaching with a number of overlaps. However, a strong belief 

in humanity, the power of empiricism, healthy skepticism and pure 

rationality were common to nearly every Enlightenment work.249

Among the most important luminaries of the Enlightenment to 

discus questions related of war and peace were French diplomat 

Charles-Irenée Castel, Abbé de Saint-Pierre; French nobleman and 

true originator of the Enlightenment Charles de Secondat, Baron de 

la Brede et de Montesquieu; the most multi-faceted writer of the 

Enlightenment, composer, playwright, novelist and social thinker, 

Jean-Jacques Rousseau; and German philosopher Immanuel Kant. 

Although diverse in their ideas both in terms of method and 

solution they propose to alleviate the use of one’s own reason in 

all maters, they all believed in the same set of value: liberty, 

tolerance, progress and criticism. 250  Of course, not all issues 

they addressed in their landmark works were central to the 

question of a legitimate war, but they set the tone for how the 

Enlightenment is inclined to view the relation between 

individuals, and states respectively, a political realm that found 

its fullest expression in the idea of perpetual peace, to which 

war provides a necessary pretext.  

 

Abbé de Saint-Pierre 

 

Abbé de Saint-Pierre’s A Project for Settling an Everlasting 

Peace in Europe was, as we will see, a rich source of inspiration 

and guidance for much greater thinkers than its author in the 

literature of political theory and international relations, 

especially for Kant and Rousseau. His project, published in 1713, 

envisioned the establishment of a permanent “European Union,” a 

confederation of European sovereigns who would renounce the use of 
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arms and submit their differences to “the Senate of Europe” for 

arbitral judgment.251 War would be generally prohibited, except for 

punitive war against the “Enemy to the European Society” thus 

declared by the Union when its member takes up arms before the 

Union has declared war or refuses to execute a regulation of the 

Society or a judgment of the Senate. 252  Saint-Pierre’s project 

included a number of proto-norms of international coexistence, 

such as the protection of territorial integrity, political 

independence, common army and reduction of armaments, all of which 

should defend status-quo and provide an unchallengeable basis for 

a perpetual peace. 253  It was his belief that neither balance of 

power nor treaties are sufficient to maintain peace in a longer 

term and that the only way forward is the “European Union.”254

 

Montesquieu 

 

Despite Saint-Pierre’s visionary statement, it was 

Montesquieu’s great treaties on The Spirit of the Laws published 

in 1748, which became a major work of the European 

Enlightenment. 255  Drawing upon the nature of things and not 

prejudices, Montesquieu treats war as a necessary but distasteful 

business. For him, war is based on two grounds: the inclusion of 

individuals into a society, through which they lose the felling of 

equality and weakness, and the strength individuals begin to feel 

within a society, seeking to turn their favor to the principal 
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advantages of the society they form. 256  He argues that these “two 

sorts of states of war bring about the establishment of laws among 

men,” which on the global scale has the form of the right of 

nations.257  He then articulates two fundamental principles of the 

right of nations. Firstly, that “the various nations should do to 

one another in times of peace the most good possible, and in times 

of war the least ill possible, without harming their true 

interests.” 258  Secondly, that the objective of war is victory; of 

victory, conquest; and of conquest, preservation. 259  For 

Montesquieu, these two maxims constitute the foundation from which 

all other laws are derived, including the right of war.260  

In Montesquieu’s writings, states have the right to wage war 

for their own preservation, either if their very survival is a 

stake, or out of necessity, if they are in a position to fear 

being destroyed. 261  From the right to wage war derives also the 

right of conquest. As he explains, “[c]onquest is an acquisition; 

the spirit of acquisition carries with it the spirit of 

preservation and use, and not that of destruction.” 262  He argues 

that the conqueror “continues to govern its conquest according to 

its own laws and takes for itself only the exercise of the 

political and civil government or it gives its conquest a new 
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political and civil government.” 263  It is because “once the 

conquest is made, the conqueror no longer has the right to kill, 

because it is no longer for him a case of natural defense and of 

his own preservation.” 264  The destruction of the society or the 

extermination of all the citizens are therefore considered to be 

evil practices more in conformity with the right of nations among 

Romans than that of present states. 265  Despite its harmful effect 

on a society, Montesquieu believes that the conquest may sometimes 

be an advantage for the conquered people. This is especially the 

case when a state being about to be conquered has weak 

institutions: “corruption has entered them; their laws have ceased 

to be executed; the government has become an oppressor,” or it has 

“reached the point of being unable to reform itself.”266 Under such 

circumstances the conquest may be beneficial, if not legitimate, 

for the conquered people, as the right of individuals is claimed 

to be threatened.267

 

Rousseau 

 

Although horrible and irrational, for Rousseau, war 

represents a permanent feature of the system of states then 

prevailing in Europe. 268  Not many political thinkers have written 

more powerfully about the follies of war than Rousseau in his 

1755/6 essay on The State of War. In stark contrast to Hobbes, he 
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observes there that “[m]an is naturally peaceful and timid.”269 He 

contests Hobbes’ view of man’s nature, arguing that the boundless 

and uncontrollable greed described by Hobbes would not produce 

state of universal war of all against all. 270  “The frantic desire 

to possess everything is incompatible with the desire to destroy 

all one’s fellow men,” for that the conqueror, having killed 

everyone else, “would not thereby enjoy anything for the very 

reason that he would possess all,” he underscores. 271  Rousseau 

takes issue with Hobbes’s argument, stressing that honor, 

interest, prejudices, vengeance are remote from men in the state 

of nature. 272  For him, it is only when man “has entered into 

society with other men that he decides to attack another: . . . he 

only becomes a soldier after he has become a citizen.” 273  In his 

opinion, there is no general war between men, as “the human 

species have not been created solely in order to engage in mutual 

destruction.” 274  He portrays war as an accidental and exceptional 

affair which can arise between two or more individuals. 275  The 

reason is that natural law inscribed in the human reason, but most 

importantly in the human heart, provides normative constrains of 

men’s behavior. It tells him that “he is not permitted to 

sacrifice the life of his fellow man except in order to preserve 

his own.”276 This makes unarbitrated quarrels, arising in the state 
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of nature, a matter of dispute resolved almost at the same 

moment.277  

But when man passes from the state of nature to civil 

society, he continues to develop his argument, justice is 

substituted for instinct, whereby morality enters, until pre-moral 

(neither bad nor good, but innocent), man’s nature. 278  For 

Rousseau, man is not civilized, but fatally corrupted, by existing 

cultures and society. As soon as the society is formed, Rousseau 

argues, “independence and natural liberty give way to laws and 

slavery; free beings no longer exist.” 279  Then, we can only seen 

men “united in artificial harmony, band together to cut each 

other’s throats, and to see all the horrors of war arise from the 

very efforts which have been taken to prevent them.” 280  Although 

the state of nature inclines man to peace, the society makes him 

into “a savage continually ready to torment his fellow men because 

of passions” of which natural man knew nothing. 281  Passions are 

viewed as the driving force of self-preservation, which seems to 

be the primary instinct of both a man in a civil society and a 

state in international society.282 Conflict is then inevitable and 

inescapable feature in both the domestic and the international 

arena.  

For Rousseau, a state is inherently an unlimited vehicle of 

power which “safety and preservation demand that it makes itself 

stronger than its neighbours.” 283  “It cannot increase, foster, or 
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exercise its strength except at their expense; and even if it has 

no need to seek for provisions beyond its borders, it searches 

ceaselessly for new members to give itself a more unshakeable 

position.” 284  “For the inequality of men has its limits set by 

nature, but the inequality of societies can grow incessantly until 

of them absorbs all the others,” he suggests. 285  States are thus 

naturally in a constant war, as they are in the mutual disposition 

to destroy one another. 286  When this disposition is transformed 

into action and the actual fighting between states ensues, “it is 

war properly called.” 287  Such situation may be viewed as a more 

complex version of Hobbes’s war of all against all, 288  “the state 

of anarchy and war, which necessarily springs from the absolute 

independence conceded to all sovereigns.” 289  The question of 
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(1) The existence of no solid right, except that of the stronger. 

(2) The perpetual and inevitable shifting of the balance from 

nation to nation, which makes it impossible for any one of them to 

keep in its grasp the power it holds at any momentum. (3) The 

absence of complete security for any nation, so long as its 

neighbours are not subdued or annihilated. (4) The impossibility of 

annihilating them, in view of the fact that, directly one is 

conquered, another springs up in its place. (5) The necessity of 

endless precautions and expenses to keep guard against possible 

enemies. (6) Weakness, and consequent exposure to attack, during 

minorities or revolts; for, when the state is divided, who can 

support one faction against the other? (7) The absence of any 

guarantee for international agreements. (8) The impossibility of 

obtaining justice from others without enormous cost and loss, which 

even so do not always obtain it, while the object in dispute is 

seldom worth the price. (9) The invariable risk of the prince’s 
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legitimacy of war has no place here besides the fact that the war 

must be declared in order to be legitimate. 290 War is of neutral, 

if not of natural, value.  

Rousseau admires the peace and justice established by the 

civil order, but laments “unfortunate nations groaning under yokes 

of iron, the human race crushed by a hand full of oppressors, a 

starving crowd overwhelmed with pain and hunger, whose blood and 

tears the rich drink in peace, and everywhere the strong armed 

against the weak with the formidable power of the law.” 291 In his 

view, law reflects interests of dominants powers both within the 

society of a state and outside it. The rule, he observes, is that 

justice and truth serves the most powerful.292 He acknowledges that 

the perfection of the social order consists “in the conjunction of 

force and law” in such a way that law guides the use of force, but 

at the same time, he recognizes how seductive it is and interwoven 

with our sense of peace and justice. 293  “[A]ccording to the ideas 

of absolute independence held by princes, force alone, speaking to 

                                                                                                                                      
of his neigbours and of engaging in war at the moment when he would 

least have chosen it. (11) The stoppage of trade and revenues at 

the moment when they are most indispensable. (12) The perpetual 

dangers threatened by a powerful neighbour, if the prince is weak, 

and by an armed alliance, if he is strong. (13) Finally, the 

uselessness of prudence when everything is left to chance; the 

perpetual impoverishment of nations; the enfeeblement of the state 

alike in victory and defeat; and total inability of the prince ever 

to establish good government, ever to count upon his own 

possessions, ever to secure happiness either for himself or for his 

subjects.  
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citizens under the name of law and to foreigners under the name of 

raison d’état, removes from the latter the power, and from the 

former the will to resist, in such a way that everywhere the empty 

name of justice serves only as a safeguard for violence,” he 

underscores.294  

And, international law? For Rousseau, it is a mere illusion; 

“even feebler than the law of nature” for it lacks any 

sanctions. 295  “The latter at least speaks in the heart of 

individual men; whereas the decisions of international law, having 

no other guarantee than their usefulness to the person who submits 

to them, are only respected in so far as interest accords with 

them,” he explains. 296  Rousseau’s general pessimism seems to stem 

from “the mixed condition in which we find ourselves.” 297  In his 

opinion, we live simultaneously in the social order and the state 

of nature; being both individual men in civil state subject to 

laws and people enjoying a natural liberty. 298  But under such 

circumstances, we are subjected to the inconveniencies of both, 

being unable to find security in either. 299  [W]hichever system we 

prefer, making too much or too little of it, we have achieved 

nothing, and are in the worst state of all.”300  

 

Kant 

 

Kant’s attitude towards war is difficult to understand 

without first looking at the general structure of his thought, 

which is, however, extraordinary broad and frustratingly resistant 
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to easy summary. According to Kant, nature has endowed human 

beings with a free will to choose a correct moral course.301 Human 

behavior is not predetermined, but nature has made man follow the 

moral law that is discoverable through the proper exercise of 

reason. 302  The moral law is knowable, so that all natural 

capacities of a man are develop in conformity with some end, which 

nature intended to be man’s happiness.303 Kant’s ideal is a perfect 

law-governed cosmopolitan society of individuals and states, in 

which war is abolished and universal justice prevails.304 He knows 

that this desired state of affairs may never come into being, but 

he believes that some approximations to it will.305 The realization 

of Kant’s ideal world is based on the result brought about by two 

simultaneously working powers: of a hidden force of nature that 

thought history prescribes a moral conduct, and of reason that 

leads men suffering from distress caused by a constant war to 

renounce violence and enter into a law governed constitution, 

where peace will be secured and all natural capacities of mankind 

fully developed.306

The core text of Kant’s thought on war is the 1795 Perpetual 

Peace, in which he formulates a blueprint for the transformation 

of the then deplorable state of international relations. 307  Like 

Rousseau, Kant is a severe critique of the current state, but in 

contrast to his predecessor, whom he greatly admired, he remains 

optimistic about the future prospect of mankind: “the human race 

has made considerable moral progress, and short-term hindrances 
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prove nothing to the contrary.” 308 According to him, it is not so 

much our action that guides our behavior to reach a desired state, 

but rather providence coupled with the power of nature that 

“compel[s] us to follow a course which we would not readily adopt 

by choice.” 309  The providence, the underlying wisdom of a higher 

cause, shows us the way forward and predetermines the world’s 

evolution.310  

The likely, if not necessary, movement of history, he 

expects, affects Kant’s analysis of international relations. He 

portrays them as a state of nature, where war is a constant 

feature of states’ behavior, for that there are no institutions, 

norms, citizenship, or society that would guarantee the basic 

principles of co-existence. 311   For Kant, war itself is the 

assertion of “one’s right by force within a state of nature, where 

no court of justice is available to judge with legal authority.”312 

Since there is no external tribunal to put states’ claim to trial, 

states may seek their rights only by war. Kant finds these 

circumstances regrettable but not completely unjust, for that it 

allows states to act as judge in its own cause. 313  As a result, 

neither of the belligerent states may find itself causing any 

injustice to the other, as this would presuppose a judge’s 

decision. 314  It is only the outcome of the conflict, which 
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according to Kant decides “who is in the right.” 315  For Kant, 

nevertheless, war remains morally unjust in itself, and the 

practice of war as a means by which states seek their rights is 

morally unacceptable. It prevents men within a state to exercise 

their right, as they are constantly threatened by the action of 

other states.316  

Kant supposes that the growing tendencies of states to 

aggrandize themselves by violence at the expense of the others 

will make war more frequent and expensive. 317  According to him, 

such a tendency will be self-defeating. Since the people, not the 

heads of state, bear the burden of the costs and horrors of war, 

the popularity of war will decrease substantially, and “the sheer 

exhaustion” will “eventually perform what goodwill ought to have 

done but failed to do;” each state will be organized internally in 

such a way that the deciding vote on whether war is to be declared 

or not will be transferred to the people who pay the price of 

war.318  

But under normal circumstances, Kant argues, “it cannot be 

expected from human nature to desist voluntarily from using force, 

although it is not impossible if circumstances are sufficiently 

pressing.” 319  The condition of a universal violence and the 

distress it produces, Kant believes, will eventually make people 
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“to decide to submit to the coercion which reason itself 

prescribes (i.e. the coercion of public law), and to enter into a 

civil constitution.” 320  Kant envisages that the constitution of 

such a state will be republican, because it is the sole 

institution derived from “the idea of an original contract, upon 

which all rightful legislation of a people must be based.” 321  He 

stipulates three principles that a republican constitution 

secures: “the principle of freedom for all members of a society 

(as men);” “the principle of the dependence of everyone upon a 

single common legislation (as subjects),” and “the principle of 

legal equality for everyone (as citizens).” 322  With these 

principles in mind, he suggests that the people who have grouped 

themselves into a state will encourage others to enter along with 

them into a federation of people, a “constitution, similar to the 

civil one, within which the rights of each could be secured.”323  

At one and the same time at the international level, Kant 

presumes that the constant wars will lead states, “even against 

their will, to enter into a cosmopolitan constitution.” 324  Such a 

constitution, however, will not take a form of a commonwealth 

under a single ruler, who may incline to despotism.325 It will be a 

kind of “a lawful federation under a commonly accepted 

international right.”326 The international right will be based upon 

enforceable public laws to which each state must submit in the 

                                                 
320  Ibid., p. 430 (emphasis in the original). 

 
321  Kant, Perpetual Peace: A Philosophical Sketch, in Brown, Nardin and 

Rengger, eds., International Relations in Political Thought: Texts from the 

Ancient Greeks to the First World War, p. 436. 

 
322   Ibid. (emphasis in the original).  

 
323  Ibid., p. 438. 

 
324  Kant, Essay on Theory and Practice, in Brown, Nardin and Rengger, eds., 

International Relations in Political Thought: Texts from the Ancient Greeks to the 

First World War, p. 430. 

 
325   See ibid.  

 
326  Ibid. (emphasis in the original). 

 84



same way as people to civil laws, whereby producing a condition of 

peace within which the laws can be enforced. 327  This kind of 

league, in his words a lawful federation, will preserve and secure 

the freedom of each state, gradually encompassing all nations and 

thus leading to a perpetual peace.328

With these observations in mind, Kant goes on to elaborate 

further on international and cosmopolitan rights. With regard to 

the former, he defines international right as the right of states 

in relation to one another as moral persons. 329  For Kant, states 

coexist in a state of nature, which, for him, is a condition of a 

constant war. 330  But it is not only the relationship between one 

state and another, but also “the relationship between individual 

persons in one state and individuals in the other or between such 

individuals and the other state as a whole.” 331  The international 

right then concerns the right to make a war, the right of war 

itself, and also the right after war, that is, “the right of 

states to compel each other to abandon their warlike conditions 

and to create a constitution which will establish an enduring 

peace.” 332  Essentially, international right has four elements, 

which may be put together causally in the following way: a lawless 

relationship with one another brings about a constant, although 

not always actual, war, in which the right of the stronger 

prevails, laying ground for a federation of peoples established 
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out of necessity to overcome these unjust conditions. 333  The 

federation then, Kant rather proposes confederation, should be 

established “in accordance with the idea of an original social 

contract, so that states will protect one another against external 

aggression, while refraining from interference in one another’s 

internal disagreements.” 334  With this proposal, Kant anticipates 

the emergence of a system of collective security, which will be 

described later in the text, by more than a century.  

Within the framework of international right, Kant stipulates 

rights in wartime. He is well aware of the implication of his 

theory that in the lawless state of nature no laws may be 

maintained. But there is still the abovementioned possibility that 

states abandon the state of nature in their external relations and 

enter the state of right, where justice will ultimately prevail.335 

Determining rights in wartime is, for Kant, then a necessary 

perquisite. He proposes the prohibition on several treacherous 

methods, which would render men unfit in the eyes of international 

right to function as a person vis-à-vis other states. 336  This can 

be read in such a way that under such circumstances, a man would 

lose human dignity and at the same time forfeit its right to be 

considered as a person within the context of international right, 

a kind of what may be called “human sovereignty,” implying that he 

may no longer take part in establishing a lasting peace, as his 

rights have been denied. Among those evil practices, he lists 

using spies, poisoners or assassins, plundering the people, or 

even spreading false reports, all of which would destroy 

“confidence which is required for the future establishment of a 
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lasting peace.” 337  Accordingly, he advocates the absolute 

prohibition on a war of extermination, not so much that it would 

contradict the rights of a state to behave expediently, but 

because it is inhumane to bring about “the moral annihilation of a 

state,” which would force its people either “merge with those of 

the victorious state” or “reduced [them] to bondage.” 338  Indeed, 

the concept of international right dictates that “violence be used 

only to preserve one’s existing property, but not as a method of 

further acquisition,” creating “a threat to one state by 

augmenting the power of another.”339 He equally strongly rejects a 

punitive war, as the relationship of states is not that of a 

superior and a subject.340

In accordance with the establishment of the proposed 

confederation, Kant also argues in favor of prohibiting forcible 

intervention in the constitution and government of another 

state. 341  There would be only one exception to the rule, if “a 

state, through internal discord, were to split into two parts, 

each of which set itself up as a separate state and claimed 

authority over the whole” and another state may lend support to 

one of them. 342  However, for a state coping with an internal 

conflict, the outside intervention would cause “a violation of the 

rights of an independent people which is merely struggling with 

the internal ills.” 343  For Kant, this is unacceptable, as such 

intervention would constitute an active offence of people’s rights 
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and threaten the autonomy of other states, which may eventually 

engage in war among themselves he wants to prevent.344  

With regard to the meaning of the cosmopolitan right, Kant 

proposes an idea of an “international community of all those of 

the earth’s people who can enter into active relations with one 

another.” 345  Such a community would be based on a principle of 

right, which would guarantee that anyone can possess habitable 

land on the earth by “possessing a part within a determinate whole 

in which everyone has an original right to share.”346 It will be a 

community of reciprocal action, where everyone is in a constant 

relationship with all the others without being treated as an 

enemy. 347  This right, Kant calls it cosmopolitan, would allow for 

the creation of universal laws to regulate state’s conduct within 

an international community. 348  In such a community, violence will 

not be to totally relinquished, but used only “in the best 

interests of the world as a whole,”349 another of the core elements 

of the system of collective security envisaged by Kant.  

To sum up, Kant’s project stems from his irresistible veto 

that “[t]here shall be no war, either between individual human 

beings in the state of nature, or between separate states, which, 

although internally law-governed, still live in a lawless 

condition in the their external relationships with one another. 

For war is not the way in which anyone should pursue his 

rights.” 350  For Kant, the question is not whether the perpetual 

peace is possible or not, rather what we may do to bring about 
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this desired state of affairs. In his view, it means that peace 

must be formally instituted, and the best way how to do it is 

through a lawful state. 351  In his own words, “act as if it could 

really come about (which is perhaps impossible) and turn our 

efforts towards realizing it and towards establishing that 

constitution which seems most suitable for this purpose (perhaps 

that of republicanism in all states individually and 

collectively).” 352  And, by pursuing this end, he argues, we can 

establish a law-governed cosmopolitan society, where no one will 

be treated as an enemy, and thus “terminate the disastrous 

practice of war” in the same way as states have accommodated their 

internal institutions.353

In devising his project, Kant recognizes that “good 

intentions cannot wash away the stain of injustice from the means 

which are used to implement them,” but this does not decrease his 

determination “to put justice on a more secure basis and ensure 

that it flourishes in the future.” 354  For Kant, the task of 

establishing a universal and lasting peace is “not just a part of 

the theory of right within the limits of pure reason, but its 

entire purpose,” for that peace is the only condition in which 

people’s property can be guaranteed by laws under a single 

constitution “derived a priori by reason from the absolute ideal 

of a rightful association of men under public laws.”355 Instead of 

revolutions, which would nullify the condition of right, gradual 
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reforms should then be introduced to make the supreme political 

good—“Perpetual Peace”—a working reality.356

 

State and Nation in the pre-War Period  

 

In the Christian era, the state was viewed as an institution 

which was either necessary evil or a wise solution to the problem 

of how to reconcile individuals, competing forcefully in a state 

of nature, to each other. 357  Enlightenment thinking concerned the 

role of state rather indirectly, regarding it as a secretive and 

irrational enterprise and tried to overcome its unenlightenment 

through cosmopolitan-, rational- and individual-oriented 

solutions. 358  It was only from the end of the eighteenth century 

onwards that the state became to be understood as a vehicle of 

promoting the good life for its citizens, or even a precondition 

for the pursuit of an ethical life.359 The positive value attached 

to the role of the state was a function of post-Enlightenment 

thought.360  

In addition to the idea that state could be a positive force 

for good, the post-Enlightenment period saw the emergence of the 

idea that the world was naturally divided into nations and that 

such nations constituted the only legitimate foundations upon 

which a state could be built. 361  The terms “state” and “nation” 

came to be understood as almost synonymous, or at least used in 

the composite term “nation-state.” 362  The meaning of political 
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legitimacy and the principle of national sovereignty was changed 

accordingly to incorporate the term “nation,” which eventually 

became to mean the “people,” on whose behalf sovereignty was 

exercised, and from which the legitimacy of the ruler was 

derived.363

The challenge posed to the thinkers of the nineteenth 

century was to find the way how to reconcile the notions of civil 

society and the state (if not the nation), that is, the products 

of modern post-Enlightenment world, with the idea of self-

preservation of an individual, which was the greatest achievement 

of the Enlightenment.364 It was this combination that Georg Wilhelm 

Friedrich Hegel, John Stuart Mill, Heinrich von Treitschke and 

Bernard Bosanquet claimed to be able to provide by developing 

powerful, but from the perspective of the twenty-first century 

sometimes less tolerable, accounts on the role of state in both 

the domestic and the international context with the question of 

when it is justified to wage war in the forefront. 

 

Hegel 

 

The writings of Hegel, especially his Elements of the 

Philosophy of Right published in 1821, reflect a considerable 

amount of skepticism about the prospect of “Perpetual Peace” that 

Kant envisaged. Drawing upon his treatment of the emergence of 

free individuals, Hegel, along with Kant the most important of 

German philosophers, believes that states compete fiercely—albeit 

under terms governed by international law, encountering each other 

as potential opponents and rivals in a process that is 

constitutive (constructive) to their identity. 365  His view on the 

relations between states encompasses “the ceaseless turmoil not 

just of external contingency, but also of passions, interests, 
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ends, talents and virtues, violence (Gewalt), wrongdoing, and 

vices in their inner particularity.” 366  It is only throughout the 

life in a world with other states that states can develop as 

such. 367  For Hegel, it means that states cannot surrender either 

their sovereignty or war as the primary prerogative of their 

independence. 368 It follows that war must remain a possibility. 369  

Likewise, because sovereignty governs the mutual relations of 

states any international law obligations that are willed by states 

are “tainted by contingency,” that is, open to alternation and 

suspension as appropriate.370 “Consequently, if no agreement can be 

reached between particular wills, conflicts between states can be 

settled only by war,” he writes.371  

For Hegel, war is applicable particularly if there is an 

injury received or if there is a threat of such an injury from 

another state.372 This view is in stark contrast to Kant’s idea of 

perpetual peace guaranteed by a federation of states which would 

resolve all disputes peacefully, making it impossible for these 

settled by war. Hegel sees “no praetor to settle disputes” between 

states, the higher praetor is solely the judgment of history, 

wherein the destiny of nations is determined in accordance with 
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the universal spirit (Geist) that emerges from the ceaseless 

turmoil of external contingencies and their internal 

particularities.373 In his view, international law is a function of 

international relations. But these relations are unstable and 

“dominated by the mutual infliction of evils.” 374  Therefore, war 

cannot be surrendered. Indeed, it must remain as an instrument 

available to states in developing their individuality. It also 

provides a mechanism through which individuals can demonstrate 

self-sacrifice and the civic virtues.375 Therefore, for Hegel, war 

remains a possibility that can never be eliminated from the system 

of states.376 But it is noteworthy that this possibility is rather 

the product of the interplay of the underlying elements of a state 

such as the economy and civil society rather than of a state as an 

institution of itself, not to mention its national quality.377   

 

Mill 

 

Hegel was neither a believer in “power politics” not a 

worshipper of a state, and his defense of the state is cast in 

moral terms, viewing the state as a place where fellow citizens 

meet as equals to reconcile their differences, a condition 

required to create autonomous and self-determining individuals.378 

Mill, a leading philosopher, political economist and social critic 
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of mid-Victorian Britain, saw the issue of self-determination in 

terms of the right of people to determine their own form of 

government. In his 1859 essay “A Few Words on Non-Intervention,” 

he examines this issue from the reverse angle by setting out the 

case for the general principle of non-intervention, and for the 

necessary exceptions to the rule.  

Mill begins his treatment with the distinction between the 

unjustifiable use of force—the war of aggression, and the “cases 

in which it is allowable to go to war, without having been 

ourselves attacked or threatened with attack.” 379  In particular, 

Mill wants to establish a set of criteria, whereby intervening in 

the affairs of other states as well as refraining from it may be 

justified. 380  In doing so, he distinguishes the case in which the 

nations concerned are of “the same degree of civilization,” and 

the situation in which one of the parties is “of a high, and the 

other of a very low, grade of social improvement.” 381  The reason 

for that is Mill’s conviction, indeed a popular belief at that 

time, that the same rules of international morality cannot be 

applied on unequal nations, that is between civilized nations and 

barbarians. 382  In his view, the rules of international morality 

imply reciprocity, which barbarians, however, are not able to 

provide.383 He argues that “their minds are not capable of so great 

an effort,” nor “it is likely to be for their benefit that they 

should be conquered and held in subjection by foreigners.” 384  
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Independence and nationality, which for Mill are essential 

elements for further advancement of people, are impediments to 

barbarians. 385   “The sacred duties which civilized nations owe to 

the independence and nationality of each other, are not binding 

towards those to whom nationality and independence are either a 

certain evil, or at best a questionable good,” he writes. 386  

“Barbarians have no rights as a nation,” except a right to such 

treatment as may, at the earliest possible period, fit them for 

becoming one,”387 he underscores, thereby reinforcing the idea that 

barbarians are incapable to develop without the assistance of 

higher civilizations such as that of the Great Britain in the case 

of India, for instance.388  

 Mill is convinced that among civilized nations war is 

justified when it is necessary to avert “an obviously impending 

wrong.” 389  A moral challenge represents a situation when it is to 

decide, “whether a nation is justified in taking part, on either 

side, in the civil wars or party contests of another; and chiefly, 

whether it may justifiably aid the people of another country in 

struggling for liberty; or may impose on a country any particular 

government or institutions, either as being best for the country 

itself, or as necessary for the security of neighbours.” 390  Mill 

acknowledges that a protracted civil war where “the contending 

parties are so equally balanced that . . . the victorious side 

cannot hope to keep down the vanquished” may welcome outside 

intervention in order to cease the contest and introduce 

reconciliation. 391  Mill notes that interventions of this kind are 
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often practiced, the European involvement in war between Greece 

and Turkey for instance, and it is considered to be a legitimate 

instrument of foreign policy.392 The most pressing issue for Mill, 

however, is “the assistance to the government or a country in 

keeping down the people.” 393  Mill was a true believer in free 

institutions and saw the issue in terms of the right of people to 

determine their own government—self-determination.394 In his view, 

“a government which needs foreign support to enforce obedience 

from its own citizens, is one which ought not to exist; and the 

assistance given to it by foreigners is hardly ever anything but 

the sympathy of one despotism with another.”395 As a result, to use 

force in such circumstances cannot be justified.  

Drawing upon a liberal argument, Mill further opposes 

interventions helping the people of another country in a struggle 

against their government for free institutions. 396  The reason he 

provides is that, even if successful, there is no assurance that 

such intervention “would be for the good of the people 

themselves.” 397  As a strong proponent of independence, Mill 

believes that people must be fit for their freedom and that 

prevailing in the contest is a proof of their willingness to 

“brave labour and danger for their liberation.” 398  For Mill, “an 

arduous struggle to become free by their own efforts” is the best 

assurance that people will remain free, for that they become 

attached to freedom they have long fought for and learnt the price 
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of liberty in such a way that they “value their country’s interest 

above their own.”399 But if freedom had been achieved for them, in 

his opinion, people would not have “value[d] it sufficiently to 

fight for it, and maintain it against any force which can be 

mustered within the country.” 400  It would be only a question of 

time when those people will be enslaved. 401  Therefore, it can 

seldom be “either judicious or right, in a country which has a 

free government, to assist, otherwise than by the moral support of 

opinion.”402  

 From Mill’s perspective, the doctrine of non-intervention is 

a legitimate principle of morality, which should be observed by 

all governments of civilized nations at all times. There is only 

one moral and rightful, if not very prudent, exception to this 

rule, he recognizes, that is, intervention to enforce non-

intervention.403  He describes it as a case of “a people struggling 

against a foreign yoke, or against a native tyranny upheld by 

foreign arms.” 404   For it may happen that “[a] people the most 

attached to freedom, the most capable of defending and of making a 

good use of free institutions, may be unable to contend 

successfully for them against the military strength of another 

nations much more powerful.” 405  Mill argues that assisting people 

in such circumstances is not against the balance of forces on 

which the permanent maintenance of freedom in a country depends, 

but “to redress that balance when it is already unfairly and 

violently disturbed.” 406  Although, in his words, “it be a mistake 
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to give freedom to a people who do not value the boon, it cannot 

be right to insist that if they do value it, they shall not be 

hindered from the pursuit of it by foreign coercion,” so it might 

have been right for the Great Britain to help the Hungarians in 

their struggle against Austria which asked “the Russian despot” 

for assistance to suppress the Hungarian uprising in 1848-9.407 To 

summarize, in line with Mill’s argument, the principle of non-

intervention must be observed by all governments (both despots and 

free nations), except for the case when the action is taken in 

order to counter the prior intervention of an oppressing power. 

Otherwise, it might happen that “the wrong side may help the 

wrong, but the right must not help the right.”408

 

Treitschke 

 

 In a stark contrast to Hegel’s moral nature of the state as 

a precondition for the emergence of free individuals and Mill’s 

commitment to a norm-governed international society, the account 

on the purpose of a state presented by Treitschke, the leading 

historian and political scientist of Imperial Germany in the late 

nineteenth century, is centered around the idea that the state is 

an unrestrained power-based institution, which is inevitably drawn 

into conflict with other states. His Politics published 

posthumously in 1898 goes well beyond any kind of morality, 

numerous invocations of Christian principles notwithstanding.  

Treitschke strongly believes in “power politics” and is an 

ardent supporter of force. For him, the state represents the 

embodiment of the physical power whose natural inclination is to 

“seize as many of the necessities of life as it thinks useful to 
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itself.”409 It follows that every state “must retain the attributes 

of sovereignty whose defence is its highest duty.”410 “The State is 

no violet to bloom unseen; its power should stand proudly, for all 

the world to see, and it cannot allow even the symbols of it to be 

contested. If the flag is insulted, the State must claim 

reparation; should this not be forthcoming, war must follow;” he 

writes.411  

In his view the “arbitrament of force is the logical outcome 

of the nature of the State” and “the mere fact of the existence of 

many States involves the necessity of war.” 412  As a result, the 

conduct of war is a primary role of the state and war is always 

justified simply because states “can suffer no compelling force 

superior to themselves.” 413  In other words, there is no authority 

higher than states that would prohibit such behavior. Indeed, 

because “history must be in constant flux” war is inherent “part 

of the divinely appointed order.” 414  It is simply a logical 

consequence of the nature of state, and it is therefore both 

justifiable and moral.415  

Although he endorses a number of procedural principles of 

international law, including then laws of war, there is no apology 

in his writing for the destructiveness of warfare. On the 

contrary, in Treitschke’s view “it is perfectly equitable to wage 

war in the most effective manner possible” and “the use of the 

most formidable weapons is absolute justified,” provided the 
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wounded would not needlessly suffer. 416  Indeed, drawing upon the 

example of the wars of German and Italian unification, he argues 

that “isolated deeds of violence,” which are the necessary product 

of war, “are justified by their successful accomplishment.”417  

In Politics, Treitschke also expresses his opinion on the 

nature of collaboration between states. He notes that in addition 

to the conduct of war the state is also designed to cooperate, for 

that “it is an integral part of the community of other States in 

which it finds itself placed,” and, thus, “it must live with them 

on some kind of terms, bad or good.” 418  But, for him, such 

cooperation is “not from love to mankind but from “considerations 

of reciprocity,” 419  indeed, from “a real balance of power.” 420  In 

his view, the ideal of a perpetual peace, the attempts to banish 

war from the world, and all other efforts to circumscribe state 

behavior are all false and immoral, because they fail to reflect 

on the implications of the true nature of state and its position 

in the community with other states, that is, the balance of 

power.421  

In line with his argument, international law “must always be 

precarious,” as “[e]verything has to depend upon a mutual give-

and-take.”422 The state must remain the attributes of sovereignty, 

so the restrains of international law on state behavior can only 

be self-imposed, and all treaties can apply only rebus sic 

stantibus. 423  It means that when existing treaties no longer 

express the actual political conditions and no peaceful agreement 
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can be reached, “the moment has come with the nations proceed to 

the ordeal by battle,” in what is perceived to be “an inevitable 

duty” of the state under such circumstances.424  

Because of the primacy of the balance of power, 

international law also remains the representation of the will of 

the powerful, as they are the guardians of the civilization, 

leaving other states, which lack the strength of great powers, 

with no choice but to accept its legitimacy. 425  The famous remark 

of German Chancellor Bethmann-Hollweg, asking the departing 

British Ambassador Goshen about the effect of violating the treaty 

guaranteeing Belgian neutrality, how the Great Britain could go to 

war against Germany for a “mere scrap of paper,” is then 

completely in line with Treitschke’s Weltanschauung.426

 

Bosanquet 

 

In his 1915 essay “Patriotism in a Perfect State,” 

Bosanquet, a highly influential English philosopher, provides a 

Hegelian account on the value of patriotism which the perfect 

state requires in order to exist for furthering the cause of 

humanity and the rejection of war. Denouncing the true power-

worshippers such as Treitschke, he argues that the state means 

“not the machine of the government, but all that fulfils, in the 

actual community, the individual’s mind and will.” 427  More to the 

point, he points out that the state is “the ark in which the whole 

of the individual citizen’s head and heart is preserved and 
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guarded within a world which may be disorderly hostile.” 428  In 

other words, the state is all we have. “Without the state we are 

nothing and nobody,” he writes.429  

For him, the state represents “the vehicle of the value of 

the world” and “our contribution to the general sum of what 

humanity has achieved and what makes any life worth living.” 430  

Thus, in his opinion, the state “is to achieve the very best we 

all are capable of becoming.”431 As a means to that end, the state 

must be strong, because there is no one else to help a state, if 

it cannot help itself. 432  War is then the inevitable arbiter of 

state’s survival.433 “[B]y the test of war the state must stand or 

fall,” he asserts.434 For Bosanquet, strength in war is “the first 

conditions of the state’s fulfilment of its function.”435  

His view on international relations is not dissimilar to 

that of a state of nature, where all international laws are merely 

agreements of a number of particular wills, which are determined 

by its own conception of welfare. 436  “If differences arise, the 

ultimate arbiter is war, which is therefore necessary to the 

function of states as now existing.” 437  He is convinced that any 

kind of federations or league in favor peace that Kant and others 

suggested cannot succeed in such circumstances, because “[t]hey 

are purely de facto.” 438 Without a spirit of a solid community, a 
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previously ordered and organized international society, on which 

such projects would be built, a powerful counterleague will rise 

against it, whereby increasing the risk of war it wants to 

prevent.439  

At this juncture, he starts to draw a clear distinction 

between the moral position of an individual, who on the basis of 

recognized rights “works out the detail of his duty” within an 

organized society, and that of a state, which has to provide and 

sustain the organized society within which the individual is to 

live, despite all risks and threats the life in a state of nature 

pose for the state.440 It follows that the state is sole judge in 

its own cause.441 “As a supreme power, it has a responsibility for 

every choice, of which neither precedent nor external 

recommendations can divest it. At every step it is making a new 

world,” he underscores. 442  The immediate task of individuals is 

then to defend the state for all positive values—the good—of which 

it is a guardian. War is thus the fiery test of reality and the 

maker of nations, and therefore “has its good.”443  

The problem arises when a man desires for his country not 

the beneficial strength to defend the good it guards but “military 

supremacy to be used without scruple in the promotion of its 

exclusive interest,” which stems “from the intoxication of new 

achievements, leading to new temptations and ambitions.” 444  It is 

at this point that Bosanquet qualifies his assumption that “war is 

a necessary accident, arising out of the very nature of the state 

as a separate sovereign power exposed to accident, and therefore, 
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something to which a state is liable because and in as far as it 

is what a state should be.”445 Provided that the state is there to 

be the condition of organized good life for its inhabitants, he 

asks: “Is tendency to war really a feature of states in respect of 

what they are as states? Or is it not rather perhaps a feature of 

them in so far as they fail to be states?”446 Drawing upon Plato’s 

argument that wars are rather of internal than external origins, 

he develops an idea that war arises from “from dissatisfied 

elements of in a community; people who have not got what they want 

within (or have it but are afraid of losing it) and so look for 

profit or for security in adventures without.” 447  In other words, 

people who live in a well-organized community are satisfied and 

therefore are not willing to go to war, which is then a logical 

result of internal disorganization. 448  So, war belongs to a state 

“not in so far as it is a state, but in so far as it is not a 

state.”449  

In line with the argument of Bosanquet’s essay, it is 

patriotism expressed in everyday loyalty to the state that is a 

necessary component of a harmonized internal organization of a 

state and the good its citizens desire for it. 450  It is the 

ultimate source of peace both at home and abroad.451 The reason for 

that, he provides, is that if a group of states, which possess 
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such a patriotism, unites, “a true general will (not a mere 

external convention [in Kant’s sense]) might grow up.”452 In such a 

case “a genuine international moral world” would ensue, and 

“international politics would approach more nearly to the nature 

of private morality.” 453  “Such a patriotism, desiring and 

sustaining the perfection of the state in its organizing functions 

as a state, is the only force which is essentially directed to 

destroying the causes of war,” 454  which is ultimately “[t]he 

corrupt self-seeking,” he concludes.455  

 

The Era of Industrial Society 

 

The emergence of the notions the state and nation in the 

nineteenth-century was simultaneous to the spread of industrialism 

and the creation of industrial society across the globe. New 

nation states, which started to materialize at that time, were 

crucial for the development of agricultural, manufacturing, 

transportation and communication sectors that transformed 

productive capacities of societies and changed the lives of most 

of the inhabitants of the planet. 456  Most then nations in Europe, 

the North America, and Asia underwent a fundamental transformation 

of their domestic economic bases from predominantly agriculture-

driven sectors to largely export-oriented industries.457 The growth 

of specialization in manufacturing products, the expansion of mass 

production, and the development of international trade and 

financial transactions, all helped to the establishment of a full-
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scale international division of labor by the end of the nineteenth 

century, changing the perspective on the nature of state’s power, 

its function and the conduct international relations.458  

Whereas before the nineteenth century economic activities 

played only a minor role in state’s behavior, in the course of the 

period from the end of the eighteenth century to the outbreak of 

the First World War international trade entered the realm of 

state’s responsibility, as a number of countries specializing in 

manufacturing products were able to meet the growing domestic 

demand for food only through foreign imports. 459  International 

trade became an indispensable element of state policy and the 

promotion of free trade and the protection of domestic market 

happened to be the main, yet the contradictory, instruments of 

state economic activities in promoting general welfare to its 

citizens. 460  Liberal institutionalism, protectionism and the 

phenomenon of imperialism, which emerged in the second half of the 

nineteenth century with the conquest of new territories in Africa, 

provided their own account of the conduct of international 

relations and the nexus between war and peace. The most relevant 

such treatments were those offered by English publicist and 

politician Richard Cobden; German political economist Friedrich 

List; Austrian Marxist and political economist Rudolf Hilferding; 

and Moravian-born American economist and social theorist Joseph 

Schumpeter. 

 

Cobden 

 

For Cobden international peace was only achievable through 

free trade. It was Cobden who in his pamphlet on Russia in 1836 

challenged the balance of power and the protection of commerce—two 

cornerstones of the British foreign policy of that time, laying 
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down a theoretical basis of liberal internationalism for more than 

one hundred and fifty years. 461  Cobden portrays the balance of 

power as a “chimera.” 462  In his words, “[i]t is not a fallacy, a 

mistake, an imposture, it is an undescribed, indescribable, 

incomprehensible nothing.” 463  Mere words which are the cause of 

wars and continue to serve as a pretence for maintaining enormous 

standing armies at a high cost. 464  He provides a wide array of 

empirical evidence to demonstrate that the theory of balance of 

power is “a phantasm, without definite form or tangible 

existence.”465 In his view, the prevention of the dangerous growth 

of the power of any particular state, which policy of the balance 

of power seeks to address, is rather malignant than benign, being 

a synonymous for conquest and aggrandizement.466  

He refuses to link the balance of power with the protection 

of commerce on the grounds that commerce rests upon the skill and 

industry of the manufacturing population, its prosperity and the 

ability to produce the cheapest of commodities that high spending 

on military, not to mention war, could compromised if not entirely 

destroy. 467  It is his stance that the protection of British 

commerce is best served by the cheapness of its manufactures and 

not by augmentation of standing armaments by land and sea, 

increasing taxation, which oppresses and impedes the manufacturing 

industry. 468  It is not “a struggle for conquest, in which the 

                                                 
461  See ibid., p. 523. 

 
462   Richard Cobden, The Political Writings of Richard Cobden, in Brown, Nardin 

and Rengger, eds., International Relations in Political Thought: Texts from the 

Ancient Greeks to the First World War, p. 539. 

 
463  Ibid.  

 
464  See ibid.  

 
465   Ibid., p. 542. 

 
466  See ibid., pp. 541-542. 

 
467   See ibid., p. 544. 

 
468   See ibid., pp. 544-547. 

 107



victor will acquire territorial domination – the fight is for 

commercial supremacy, and the battle will be won by the cheapest,” 

he writes.469 For Cobden, “cheapness alone is necessary to command 

free and independent purchasers, and to protect [British] 

commerce,” for that free trade disuse warlike establishments by 

its own pacific nature – “the more any nation traffics abroad upon 

free and honest principle, the less it will be in danger of 

wars.” 470  “The standing armies and navies, therefore, whilst they 

cannot possibly protect [British] commerce – whilst they add, by 

the increase of taxation, to the cost of [British] manufactures, 

and thus augment the difficulty of achieving the victory of 

“cheapness” – tend to deter rather than attract customers,” 

providing for two sufficient reasons for reducing both the army 

and the navy, he underlines.471  

Recalling the conflict between Russia and Turkey and the 

question of British intervention in this and other overseas 

quarrels—in effect, the main reason behind writing his pamphlet, 

Cobden suggests that the only possible policy consistent with the 

principle of self-preservation is to hold the Great Britain 

“altogether independent of and aloof from the political relations 

of both these remote and comparatively barbarous nations.” 472  For 

the abovementioned reasons, the Great Britain cannot be “dependent 

for safety or prosperity upon the conduct of Russia or Turkey . . 

. , as to place the peace and happiness of [its] empire at the 

mercy of the violence or wickedness of two despotic rulers over 

savage tribes more than a thousand of miles distant from [its] 

shores.”473  
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Cobden is a strong supporter of a policy based upon “the 

bonâ fide principle . . . of non-intervention in the political 

affairs of other nations,” which, he believes, will allow the 

Great Britain to escape foreign wars forever. 474  In contrast to 

Mill, stressing the moral autonomy of oppressed civilians, who 

have to fight for freedom by themselves for it to be meaningful; 

Cobden’s defense of non-intervention is based more on the burden 

imposed and the actual cost inflicted on the intervening state.475 

For Cobden, the only way how to accomplish a beneficent purpose 

beyond state’s, indeed British, borders is to serve as a moral 

example to the rest of the world, 476  which means to pursue an 

active foreign policy devoted to spreading the doctrine of free 

trade.477

 

List 

 

List criticized severely the idea of free trade envisaged by 

Cobden. In The National System of Political Economy published in 

1841, List argues that the principle of international free trade 

presupposes a universal union or confederation of all nations as 

the guarantee for an everlasting peace. 478  Under such 

circumstances, it is possible to enjoy the benefits of free trade 

in terms of the interests of individuals and the world as a whole, 

a state of affairs, which would be in everyone’s interests to 

emerge. 479  In List‘s view, here lies the greatest fallacy of 
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liberal internationalism, because it assumes “as being actually in 

existence a state of things which has yet to come into 

existence.” 480  Since a universal union and a state of perpetual 

peace have not yet come about, the application of the principle of 

international free trade would not lead to a universal republic, 

but, on the contrary, to “a universal subjection of the less 

advanced nations to the supremacy of the predominant 

manufacturing, commercial, and naval power [i.e. the Great 

Britain],” 481  It is “as nearly the same degree as possible of 

industry and civilization, political cultivation, and power” that 

is required for the formation of a universal republic in which 

free trade can be developed to the equal benefit for all 

nations.482  

List was convinced that the prosperity and dominance of the 

Great Britain had not been achieved by adopting the policy of free 

trade it then advocated for others, but rather by means of 

protective duties and restriction on navigation. 483  “The 

Englishman, from predilection for his language, for his laws, 

regulations, and habits, would wherever it was possible devote his 

powers and his capital to develop his own native industry, for 

which the system of free trade, by extending the market for 

English manufactures over all countries, would offer him 

sufficient opportunity,” he notes. 484  For him, it means that the 

less advanced nations must defend themselves against the extending 

British manufacturing and commercial supremacy. Otherwise they 
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would be swallowed by the English world.485 His advice is to raise 

the artificial system of protection “to that stage of cultivation 

to which the English nation has been artificially elevated.” 486  

Only then it would be possible for the principle of international 

free trade to be adopted universally.  

 

Hilferding 

 

 In contrast to List, who considered the tariff policy a 

necessary defense of less developed nations against advantageous 

foreign industry, Hilferding viewed them as a tool that can be 

employed aggressively to expand the national territory. In his 

Finance Capital published in 1910, he argues that the protective 

tariff for industry promotes cartels by eliminating competition on 

the domestic market and by rising domestic prices up to the prices 

on the world market even at the stage “when production has long 

outstripped domestic demand.” 487  With the introduction of export 

subsidies, the function of the protective tariffs has changed from 

being “a means to defence against the conquest of the domestic 

market by foreign industries” to become “a means for the conquest 

of foreign markets by domestic industry.”488

 Further, he argues that loan capital and industrial capital 

fused in the form of finance capital and the national economies of 

the advanced capitalist powers compete against each other for 

newly-opened spheres of investments all around the world. 489  The 

export of capital became “a means of ensuring that the capital-

                                                 
485   See ibid., pp. 558-559. 

 
486  Ibid., p. 559. 

 
487   Rudolf Hilferding, Finance Capital, in Brown, Nardin and Rengger, eds., 

International Relations in Political Thought: Texts from the Ancient Greeks to the 

First World War, p. 562. 

 
488   Ibid.  

 
489  See ibid., pp. 562-566. 

 111



exporting country will be supplier of industrial goods.” 490  In 

doing so, the intensity of competition among national baking 

groups over spheres of investment for loan capital arises and the 

desire to eliminate economic competition altogether ensues.491 For 

Hilferding, it means that the economic struggle quickly becomes a 

power struggle in which political weapons, involving the 

annexation of foreign territories, are employed.492  

 The purpose of finance capital, Hilferding identifies, is 

threefold: (1) “to establish the largest possible economic 

territory,” although not necessary under direct political control; 

(2) “to close this territory to foreign competition by a wall of 

protective tariffs;” and (3) to reserve it as an area of 

exploitation for the national monopolistic combinations.” 493  He 

observes that “[t]he larger the economic territory and the greater 

the power of the state, the more favourable is the position of its 

national capital on the world market.” 494  For him, this is the 

reason “why finance capital has come to champion the idea that the 

power of the state should be strengthened by every available 

means.” 495  In line with Hilferding’s argument, the newly 

established monopolies have no adversaries but tariffs, seeking 

the expansion of territories over which they can extract monopoly 

profits, the result of which is “imperialism” in the sense of a 

general tendency to expand.496  

Hilferding saw imperialism as opposed to the ideology of 

liberalism. In his view, finance capital opposes freedom and the 

anarchy of competition. Instead, it demands domination and 
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organization to resume competition on a higher level.497 As a means 

to that end, it needs a politically powerful state that can 

“guarantee its domestic market through a protective tariff policy 

and facilitate the conquest of foreign markets.” 498  The state is 

also expected to ensure respect for the interests of finance 

capital abroad, indeed, to transform “the whole world into a 

sphere of investment for its own finance capital” by the pursuit 

of an expansionist policy and the annexation of new colonies.499 In 

short, “[c]apital becomes the conqueror of the world, and with 

every new country that it conquers there are new frontiers to be 

crossed.” 500  “An oligarchic ideal of domination has replaced the 

democratic ideal of equality,” he concludes. 501  In such 

circumstances, international conflict and war are more or less 

guaranteed. 

 

Schumpeter 

 

In examining the phenomenon of imperialism and war, 

Schumpeter provided his own account on the relationship of these 

disasters to capitalism. In the essay “The Sociology of 

Imperialism” published in 1919, Schumpeter argues that capitalism 

in general inclines to peace. He writes that many people would 

certainly gain economically in war, but, for the most part, these 

gains are “more than outweighed by the burdens imposed by war and 

by loses sustained abroad.” 502  This observation draws him to 
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conclusion that “the gain of the capitalists as a class cannot be 

a motive for war.”503  

He acknowledges Hilferding’s argument that export-oriented 

monopolists have “a strong, undeniable, economic interest” in 

protective tariffs, cartels, monopoly prices, forced exports, and 

an aggressive economic and foreign policy with an imperialist 

character, but found countervailing tendencies even in such 

cases.504 Schumpeter’s position is that capitalism, and imperialism 

as its feature, can never be isolated from the pre-industrial 

forms within which it remains embedded. The abolition of serfdom 

and freeing the soil from feudal entanglements neither did alter 

the social structure of the countries, nor the spirit of the 

people and their political goals. 505  For him, this explains “why 

the features and trends to autocracy—including imperialism—proved 

so resistant, why they exerted such a power influence on 

capitalist development, why the old export monopolism could live 

on and merge into the new.”506 He observes that the ruling class of 

the capitalist world thus has an irrefutable feudal substance—the 

sovereign and the accompanying nobility, with whom bourgeoisie, an 

emerging social class of industrial revolution, has been forced to 

coexist. 507  In so doing, the bourgeoisie motivated by the gain of 

prestige “seeks to win over the [autocratic] state for itself, and 

in return serves the state and state interests that are different 

from its own,” such as nationalism and militarism. 508  The 

submission of the bourgeoisie to the autocratic economic and 

psychological patterning, in Schumpeter’s view, pushes the 

bourgeoisie towards both nationalist and militaristic directions, 
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particularly among the chief proponents of export monopolism. 509  

The result is that “[n]ationalism and militarism, while not 

creatures of capitalism, become ‘capitalized,’” which means that 

capitalism keeps them alive and supports many of their interests 

in the same way as they support those of capitalism.510  

Schumpeter considers imperialism, historically as well as 

sociologically, a heritage of the autocratic state, both of its 

form and substance. For him, imperialism is not part of the inner 

logic of capitalism, even of the export-oriented monopolism. 511  

Instead, it is a product of the deviation from the cause 

capitalism might have followed alone.512 The alliance of capitalism 

with nationalism and militarism, indeed with the inherited war 

machine, “its socio-psychological aura and aggressive bent,” which 

maintains itself in a ruling position and clung to its domestic 

interests in war, attracting the pro-military interests of the 

bourgeoisie, “kept alive war instincts and ideas of overlordship, 

male supremacy, and triumphant glory—ideas that would have 

otherwise long since died.” 513  These conditions are “threatening 

Europe with the constant danger of war.” 514 In spite of his sober 

diagnosis, Schumpeter believes that this situation would not last 

forever and that export monopolism would be politically overcome 

first, followed later on by the war machine with which 

“imperialism will wither and die.”515  
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III THE MEANING OF A LEGAL WAR 
 

 

 

 

 

 

 

The disaster of the First World War moved the containment of 

war towards the centre of world affairs. The 1919 Treaty of 

Versailles, which ended the state of war between Germany and the 

Allied Powers, contained the Covenant of the League of Nations 

that represented the first serious effort to impose the rule of 

law and to check interstate violence. 1  It sought to prevent a 

future war by establishing the system of collective security as an 

alternative to the balance of power mechanism. The pursuit of a 

collective security meant the transformation of international 

relations by introducing an activist international peace-keeping 

mechanism—the League of Nations—so that every state was assured 

that peace would not be broken, or at least that any breach of 

peace would be limited in its impact. 2 However, the start of the 

Second World War demonstrated that the system of collective 

security established by the League of Nations failed in its 

primary purpose to prevent war.3

The UN Charter, ratified in 1945 in the aftermath of the 

Second World War, perfected the collective enforcement model 

devised by the Covenant of the League of Nations and established a 

supranational authority, the UN Security Council, to deal with 
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miscreant states. It devised a legal regime its fathers hoped 

would govern the use of force for generations to come—recognizing 

the principle of sovereign equality of states, prohibiting 

intervention in another state’s internal affairs, and allowing for 

the use of force only in the case of self-defense or when 

authorized by a supranational authority, the UN Security Council, 

to address threats to international peace and security. 4  In 

setting limits on state power, the UN Charter sought to introduce 

new principles into relations among states and the methods by 

which international relations are managed. In accordance with the 

very first article the UN Charter, the United Nations were 

committed:  

 
1. To maintain international peace and security, and 
to that end: to take effective collective measures for 
the prevention and removal of threats to the peace, 
and for the suppression of acts of aggression or other 
breaches of the peace, and to bring about by peaceful 
means, and in conformity with the principles of 
justice and international law, adjustment or 
settlement of international disputes or situations 
which might lead to a breach of the peace; 
 
2. To develop friendly relations among nations based 
on respect for the principle of equal rights and self-
determination of peoples, and to take other 
appropriate measures to strengthen universal peace; 
 
3. To achieve international co-operation, in solving 
international problems of an economic, social, 
cultural or humanitarian character, and in promoting 
and encouraging respect for human rights and 
fundamental freedoms for all without distinction as to 
race, sex, language, or religion; and  
 
4. To be a centre for harmonizing the actions of 
nations in the attainment of these ends.5  

 

Under the system of collective security as specified in the 

UN Charter, the use of force was intended to be generally 
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prohibited and lawful only when it is authorized by the UN 

Security Council, or when it is employed in self-defense. 6  The 

prohibition on force was supplemented by the mechanisms of 

peaceful settlement of international disputes, agreements on 

disarmament and the development of confidence-building measures. 7 

Each state of the United Nations was endowed with the right to 

take advantage of collective security, but it was also bound to 

support and defend that security when it was endangered.8 This was 

indented to be first and foremost when a state becomes the victim 

of an act of aggression regarded as an attack against all states, 

which then could act together through the relevant bodies of the 

United Nations and repel the aggression.9

However, shortly after the UN Charter had been ratified, the 

Cold War severely curtailed the ability of the United Nations to 

function according to its Charter. For most of organization’s 

history, the Cold War defined the boundaries of United Nations 

actions. The intensity of the ideological struggle left little 

time, energy, or moral vision for fulfillment of UN Charter’s 

ambitious task in transforming relations among states. 10  In 

practice, the use of the veto power in the UN Security Council 

meant that the supposed system of collective security became in 

fact a more or less classical system of balance of power wherever 

                                                 
6  See Stephens and Baker, Making Sense of War: Strategy for the 21st Century, 

p. 202; and Wolfrum, “Article 1,” in Simma, ed., The Charter of the United 

Nations: A Commentary, p. 51. 

 
7  See Wolfrum, “Article 1,” in Simma, ed., The Charter of the United Nations: 

A Commentary, pp. 51-52. 

 
8  See ibid.; and Stephens and Baker, Making Sense of War: Strategy for the 

21st Century, p. 203. 

 
9  See Wolfrum, “Article 1,” in Simma, ed., The Charter of the United Nations: 

A Commentary, pp. 51-52. 

 
10  With regard to the relations between the United States and the Soviet Union 

during the Cold War, see e.g. John Lewis Gaddis, The United States and the End of 

the Cold War: Implications, Reconsiderations, Provocations (New York: Oxford 

University Press, 1994); John Lewis Gaddis, We Now Know: Rethinking Cold War 

History (New York: Oxford University Press, 1998); and John Lewis Gaddis and John 

Gaddis, The United States and the Origins of the Cold War (New York: Columbia 

University Press, 2000). 
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superpower’s commitment or interest was at stake. 11  The United 

Nations were effectively disempowered to address, for example, the 

Soviet intervention in Hungary in 1956, in Czechoslovakia in 1968, 

and in Afghanistan in 1979, or the US intervention in Guatemala in 

1954, in the Dominican Republic in 1965, in Grenada in 1983 and in 

Panama in 1989. 12  Indeed, direct involvement in the spheres of 

influence of either superpower could further increase the 

probability of the direct conformation between two superpowers, a 

step which at the time of the so-called mutual assured destruction 

(MAD)13 nobody was certainly willing to take.14 Arguably this is no 

longer the case. Since early 1990s the UN Security Council has 

taken much more proactive approach in maintaining international 

peace and security. However, bearing in mind NATO’s military 

action against Yugoslavia and the US-led invasion of Iraq this 

does not mean that after the end of the Cold War the system of 

collective security has become more functional or efficient in 

addressing threats to the peace, breaches of the peace, or acts of 

aggression as stipulated in the UN Charter. Indeed, in the absence 

of a consensus concerning when force may or ought to be used 

                                                 
11  With regard to the role of the United Nations during the cold-war era, see 

e.g. Stephen Ryan, The United Nations and International Politics (New York: St. 

Martin's Press, 2000); David Schweigman, The Authority of the Security Council 

under Chapter VII of the UN Charter: Legal Limits and the Role of the 

International Court of Justice (The Hague: Kluwer Law International, 2001); and 

Thomas G. Weiss, David P. Forsythe and Roger A. Coate, The United Nations and 

Changing World Politics (3rd ed.; Boulder: Westview Press, 2001). See also David 

M. Malone, ed., The UN Security Council: from the Cold War to the 21st Century 

(Boulder: Lynne Rienner, 2004); and Adam Roberts and Benedict Kingsbury, eds., 

United Nations, Divided World: the UN's roles in International Relations (2nd ed.; 

New York: Oxford University Press, 1993). 

 
12 During the Cold War the UN Security Council decided on collective measures 

under Chapter VII of the UN Charter only twice in the case of Rhodesia in 1968 and 

South Africa in 1977, and in both cases collective measures were short of the use 

of force. See Jochen A. Frowein, “Article 41,” in Simma, ed., The Charter of the 

United Nations: A Commentary, pp. 625-626. 

 
13  With regard to the era of MAD, see e.g. David Goldfischer, “Rethinking the 

Unthinkable after the Cold War: Towards Long-term Nuclear Planning,” Security 

Studies, vol. 7 (Summer 1998), pp. 128-157. 

 
14  See Lawrence Freedman, “The First Two Generations of Nuclear Strategists,” 

in Peter Paret, ed., Makers of Modern Strategy, from Machiavelli to the Nuclear 

Age (Princeton: Princeton University Press, 1986), pp. 735-778. 
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appropriately that Glennon vividly depicted,15 it remains doubtful 

whether the UN Charter still fits its purpose with regard to the 

system of collective security. 

 

The Sources of International Law 

 

Before proceeding with the discussion on the meaning of 

legal war, which will be centered around Walzer’s legalist 

paradigm and relevant provisions of the UN Charter, it now seems 

appropriate to set the scene for this discussion and to describe 

first the sources of international law, as they provide the basic 

elements of the legal regime and the way in which the legal force 

of new rules, including those related to war, is established and 

in which existing rules are changed.16  

In the period from the birth of modern international law in 

the seventeenth century until the late eighteen century, the 

mainstream school of thought, as we have seen in the previous 

chapter, was represented by writers, who maintained that all 

international law was only part of the law of nature. They found 

the authority of international law in natural law, which, for them, 

represented a higher unwritten law from which man-made 

international law derived its validity. Since the nineteenth 

century onwards, international law became to be understood as 

positive, not natural law, with writers, some of them referred to 

above, arguing that the authority of international law is vested 

in the will of states and that the only true basis of 

international law is the consent of states. It was their view that 

                                                 
15  See Michael J. Glennon, “Why the Security Council Failed,” Foreign Affairs, 

vol. 82 (May-June 2003), pp. 16-35; and Michael J. Glennon, “Legitimacy and the 

Use of Force,” Paper submitted in the preparation of the Report of the High-level 

Panel on Threats and Challenges and Change, A More Secure World: Our Shared 

Responsibility (New York: United Nations, 2004) (http://www.un-globalsecurity.org/ 

pdf/Glennon_paper_legit_use_of_force.pdf [last accessed December 2009]), pp. 1-5. 

 
16  See Ian Brownlie, Principles of Public International Law (5th ed.; New 

York: Oxford University Press, 1998), p. 1; and Robert Jennings and Arthur Watts, 

eds., Oppenheim’s International Law: Volume 1 Peace (9th ed.; New York: Longman, 

1996), p. 23. 

 120



ultimately prevailed and was developed into a mainstream 

international legal doctrine that is dominant today. In line with 

their argument, the will of states is reflected in state’s 

behavior. The expression of such behavior is that states voluntary 

subject themselves to the laws under which they coexist, as part 

of international society, and recognizes them as binding, either 

through their explicit consent as in that part of international 

law that is contained in international conventions or treaties, or 

their implied consent as in international customary law.17  

It is the practice of states that demonstrates which sources 

are generally acknowledged. Of the main sources of international 

law, Article 38 of the Statute of the International Court of 

Justice lists the following: international conventions, whether 

general or particular, establishing rules expressly recognized by 

the contesting states; international custom, as evidence of a 

general practice accepted as law; the general principles of law 

recognized by civilized nations; and judicial decisions and the 

teaching of the most highly qualified publicists of the various 

nations, as subsidiary means for the determination of rules of 

law.18  

 With the exception of treaties, whereby states could give to 

rules for their mutual conduct a greater particularity, the 

sources of international law allow for considerable uncertainty as 

to precisely what obligations, rights and actions international 

law imposes, permits and proscribes. The formation of custom, the 

oldest and the original source of international law as well as of 

law in general, requires more than states following a certain 

course of action. It also requires that states follow that course 

of action in the belief that such practice is required by law. 19  

                                                 
17   See Hedley Bull, The Anarchical Society: A Study of Order in World Politics 

(New York: Columbia University Press, 1977), pp. 147-150. 

 
18  See Charter of the United Nations and Statute of the International Court of 

Justice, pp. 91-92. 

 
19  See Jennings and Watts, eds., Oppenheim’s International Law: Volume 1 

Peace, p. 27. 
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Thus, customary international law has two distinct elements, 

namely the general practice of states and opinio iuris, that is, 

the acceptance that the practice is compelled by law. 20  These 

requirements raise several questions, involving the nature and the 

amount of practice required, the number of states necessary to 

take part in it, the role of great powers, and the type of dissent 

by a state not willing to be bound by a potential rule of 

customary law in the formative stages of its development. 21 While 

some authoritative writings illuminated the difficult issues at 

the heart of customary international law, there are only few 

concrete answers. 22  Therefore, customary international law is 

often ambiguous and subject to various interpretations. The same 

can be said about general principles of law as a source of 

international law, which may fill the gaps left by the application 

of customs and treaties or provide a background of legal 

principles in the light of which customs and treaties have to be 

applied, but whose role as a source of international law able to 

give rise to rules of independent legal force still remains to be 

defined.23  

 In determining whether a principle has become international 

law, consideration is often given to the decisions of 

international tribunals and to the writings of publicists as a 

subsidiary and indirect source of international law. Decisions of 

courts and tribunals are viewed as evidence of what the law is.24 

Although the rules the international tribunals state are not 

themselves the law, judicial decisions, combined with the 

authority and persuasive power of judicial decision, has become a 

                                                 
20   See ibid., pp. 27-29. 

 
21  See ibid.  

 
22  See ibid., pp. 30-31; and Ian Brownlie, Principles of Public International 

Law, pp. 4-11. 

 
23  See Jennings and Watts, eds., Oppenheim’s International Law: Volume 1 

Peace, pp. 36-40. 

 
24  See ibid., pp. 41-42. 
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most important factor in the development of international law. 25  

In general, substantial weight is accorded to these decisions and, 

in the interest of judicial consistency, they are often referred 

to, but the specific degree of weight often depends on several 

factors, including the unanimity of the tribunal and the political 

contentiousness of the underlying issues. 26  With regard to the 

writings of publicists, international law relies heavily on the 

opinions of the most highly qualified publicists, but again the 

source only constitutes evidence what the law is. 27  This is 

especially the case for issues heavily intertwined with 

international relations, such as whether and under what 

circumstances it is lawful for a state to use force against 

another state, which will be the subject of this chapter. 

 

The Legalist Paradigm  

 

The idea of a collective commitment to oppose aggression and 

to protect territorial integrity and political independence of 

states forming the system of collective security is the key 

defining characteristic of the concept of collective security. 28  

For Walzer, aggression, against which the system of collective 

security is directed, represents the clearest form of the crime of 

war and, in effect, the only crime that states can commit against 

each other. 29  Therefore, the act of aggression is placed at the 

centre of his legalist paradigm, which he develops to provide a 

powerful, coherent and economic theory of the morality of war that 

                                                 
25  See ibid.  

 
26  See ibid.; and Brownlie, Principles of Public International Law, pp. 19-24. 

 
27  See Brownlie, Principles of Public International Law, pp. 24-25. 

 
28  See Wolfrum, “Article 1,” in Simma, ed., The Charter of the United Nations: 

A Commentary, p. 51. 

 
29  See Michael Walzer, Just and Unjust Wars: A Moral Argument with Historical 

Illustrations (3rd ed.; New York: Basic Books, 2000), p. 51. 
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explains when fighting is a crime and when it is permissible and 

morally desirable.30

Walzer defines aggression as every violation of the 

territorial integrity or political sovereignty of an independent 

state. 31  Drawing upon a moral argument, he notes that wrong the 

aggressor commits “is to force men and women to risk their lives 

for the sake of their rights,” whose exercise is endangered by the 

act of aggression.32 Citizens may respond in different ways to the 

aggression, but they are always justified in fighting, he 

argues. 33  For Walzer, the justification for acting is the first 

indispensable element of the aggression. The preference or 

ordinary men and women to risk life and eventually to die for 

their rights is the second element, both of which make together 

aggression morally as well as physically coercive,” and war the 

only acceptable option.34 In the face of aggression, fighting back 

is thus right as well as necessary.35  

When Walzer writes about the territorial integrity and 

political sovereignty of an independent state, he refers to the 

rights of individuals to life and liberty from which the rights of 

states are ultimately derived. 36  In this respect, the act of 

aggression threatens not only the lives of individuals of the 

state under attack, but also the sum of things that they value 

most, including the political community they have created. 37  The 

right of individuals to choose the form of government and to adopt 

policies as they deem appropriate lies at the very core of 

                                                 
30  See ibid., p. 63. 

 
31  See ibid., p. 52. 

 
32  Ibid., p. 51. 

 
33  See ibid.  

 
34  Ibid., pp. 52-53. 

 
35  See ibid., p. 53. 

 
36   See ibid.  

 
37  See ibid. 
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Walzer’s argument that territorial integrity and political 

sovereignty is sacrosanct and that external encroachment is a 

crime, which has to be punished.38

Drawing upon the comparison of international to civil order, 

Walzer goes on to argue that states possess rights more or less as 

individuals do, so it is possible to image international society 

of states. 39  The existence of international society presupposes 

the rights of states and the vindication of these rights in case 

they are violated by the act of aggression. 40  If they cannot be 

upheld, the international society would collapse into a state of 

war. 41  Two presumptions are derived from this hypothesis. First, 

the presumption in favor of military resistance once aggression 

has begun so that rights can be maintained and future aggressors 

deterred. 42  Walzer considers military resistance as a crucial 

element of his theory, because the victim of aggression fights in 

self-defense not only for its own survival but also for the sake 

of the international society, as aggression is a crime against the 

society as a whole.43 This means that other states may rightfully 

joint the victim’s resistance to repel the attack and to punish 

the aggressor.44 The inner logic of this argument implies that if 

there is a victim of aggression, someone has to be held 

responsible for breaking the peace of the international society.45 

The identification of the aggressor against whom law should be 

enforced constitutes the second Walzer’s presumption.46   

                                                 
38  See ibid., p. 54. 

 
39  See ibid., p. 58. 

 
40  See ibid., p. 59. 

 
41  See ibid.  

 
42  See ibid.  

 
43  See ibid.  

 
44  See ibid.  

 
45  See ibid. 
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As we have seen, Walzer develops his theory of the morality 

of war around the act of aggression. The legalist paradigm, which 

is the result of his theorizing, then provides a baseline that 

reflects the convention of law and order in international society 

and serves as the fundamental structure for the moral 

comprehension of war and the lawful use of force in international 

relations. The paradigm itself is reflected in six propositions:  

 

1. There exists an international society of independent 

states. For Walzer, it means that only states are the members of 

this society. Men and women are protected by their government 

which ultimately represents their interests. Securing life and 

liberty constitutes the underlying principle of state’s existence 

and it cannot be challenged in the name of life and liberty by any 

other states. Hence, government interference in domestic matters 

of another state is strictly prohibited. The rights of individuals 

might be recognized in international society but their enforcement 

remains subordinated to the dominant values of that society: the 

survival and independence of states.47  

 

2. This international society has a law that establishes the 

rights of its members—above all, the rights of territorial 

integrity and political independence. Although, the relevant body 

of law refers only to states and its intercourse in the 

international arena, Walzer ultimately derives this proposition 

from the rights of men and women to form a political community and 

to risk their lives in the face of aggression, if they freely 

decide to do so.48  

 

3. Any use of force or imminent threat of force by one state 

against the political sovereignty or territorial integrity of 

                                                                                                                                      
46  See ibid.  

 
47  See ibid., p. 61. 

 
48  See ibid. 
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another constitutes aggression and is a criminal act. This 

proposition is centered around the claim that the notion of 

resistance to aggression would have no determinate meaning unless 

the necessity to fight is obvious and urgent.49  

 

4. Aggression justifies two kinds of violent response: a war 

of self-defense by the victim and a war of law enforcement by the 

victim and any other member of international society.  This means 

that any state can come to the aid of a victim of aggression and 

use necessary force against an aggressor.50  

 

5. Nothing but aggression can justify war. The maxim of the 

theory of aggression is to make war as rare as possible. Drawing 

upon Vitoria’s argument, Walzer notes that there is a single and 

only just cause for going to war: a wrong that must actually have 

been received.51  

 

6. Once the aggressor state has been militarily repulsed, it 

can also be punished. The final proposition stems from the idea 

that states as members of international society are endowed with 

rights, allowing them to vindicate their rights against their 

actual or threatened breach. The punishment of an aggressor aims 

at preventing future war by imposing restrains and deterring other 

states.52  

 

Underscoring these six propositions are international 

conventions and treaties prohibiting the use of force by one state 

against another state. Of particular importance is the UN Charter 

which has become the backbone of the international legal regime 

                                                 
49   See ibid., p. 62. 

 
50  See ibid.  

 
51  See ibid. 

 
52  See ibid., pp. 62-63. 
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and the basic legal instrument of international society when 

dealing with the prohibition against the use of force in 

international relations. Therefore, it should not be surprising 

that the UN Charter will be the primary source of international 

law discussed in this chapter. 

 

The Prohibition on the Use of Force 

 

Prior to the twentieth century, states were free to resort 

to war, as no rules when it is permissible to wage war existed. As 

an instrument of policy war was allowed in international relations 

without any conditions. 53 The 1907 Second Hague Convention on the 

Limitation of Employment of Force for Recovery of Contract Debts 

marked the beginning of attempts to restrict the freedom to resort 

to war by articulating the prohibition to recourse to force for 

the recovery of contracts. 54  Another restriction imposed upon the 

freedom to wage war was introduced through the so-called Briand 

Treaties concluded between the United States and other states from 

1913 onwards.55 The basic aim of these treaties was to prevent war 

by interjecting a conciliation process into a dispute between 

parties to the treaty and by stipulating the obligation not to 

begin hostilities before the conciliation process was finished.56  

A more comprehensive effort to restrict war came with the 

establishment of the League of Nations after the First World War. 

Although that attempt fell short of bringing about a general 

prohibition on war, the 1919 Covenant of the League of Nations 

imposes literally a moratorium for all cases of military 

conflict.57 Indeed, in very special cases, the Covenant denied the 

                                                 
53  See Albrecht Randelzhofer, “Article 2(4),” in Simma, ed., The Charter of 

the United Nations: A Commentary, p. 109. 

 
54  See ibid.  

 
55  See ibid.  

 
56  See ibid., pp. 109-110. 

 
57   See ibid., p. 110. 
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members of the League of the right to resort to war.58 The members 

were not allowed to recourse to war before the dispute had been 

submitted to judicial settlement, arbitration, or to the inquiry 

by the Council of the League of Nations. 59  War was generally 

prohibited only against a state that had complied with the award 

or that implemented the recommendation unanimously agreed to by 

the members of the Council. 60  In practice, the unanimity was 

hardly reached, which meant that the mechanism of the Covenant 

became largely ineffective in its prohibition on war.61  

The shortcomings of the Covenant of the League of Nations 

were addressed in the 1924 Protocol for the Pacific Settlement of 

International Disputes. The signatory states were bound “in no 

case to resort to war . . . except in case of resistance to acts 

of aggression” or in the case of collective measures taken by the 

Council or the Assembly of the League of Nations. 62  However, the 

Protocol did never become legally binding.63

The most notable achievement in limiting the freedom to wage 

war and reaching a universal and generally binding prohibition on 

war subject only to the right of self-defense was the signature of 

the Kellogg-Briand Pact in 1928. In Article 1, the parties to the 

Pact declared “in the names of their respective peoples that they 

condemn recourse to war for the solution of international 

controversies, and renounce it, as an instrument of national 

                                                 
58  See ibid.  

 
59  See Holsti, International Politics: A Framework for Analysis, p. 366; and 

Frederick Pollock, The League of Nations (Clark: The Lawbook Exchange, 2003), pp. 

134-135. 

 
60   See Holsti, International Politics: A Framework for Analysis, p. 367; and 

Pollock, The League of Nations, pp. 135-139, 142-145. 

 
61  See Holsti, International Politics: A Framework for Analysis, p. 367; and 

Randelzhofer, “Article 2(4),” in Simma, ed., The Charter of the United Nations: A 

Commentary, p. 110. 

 
62  Quoted in D. W. Bowett, Self-defense in International Law (Clark: The 

Lawbook Exchange, 2009), p. 126. 

 
63  See Randelzhofer, “Article 2(4),” in Simma, ed., The Charter of the United 

Nations: A Commentary, p. 110. 
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policy in their relations with one another.” 64  During the 

subsequent years, nearly all then existing states signed the 

Pact. 65  The provisions of the Pact soon became part of customary 

international law and as such remains to be valid until today. 66  

The first general prohibition on war contained in the Pact was not 

without deficiencies. The Pact felt short of sanctions and the 

prohibition merely referred to war and not the use of force in 

general, which allowed states to disguise their military action by 

not declaring war and to claim that no breach to the Pact was 

committed.67  

 

Article 2(4) of the UN Charter 

 

 The UN Charter constitutes a significant improvement of the 

prohibition on war articulated in Article 1 of the Kellogg-Briand 

Pact, as the Article 2(4) of the UN Charter, which prohibits war, 

does not contain the term “war:”  

 
All Members [of the United Nations] shall refrain in 
their international relations from the threat or use 
of force against the territorial integrity or 
political independence of any state, or in any other 
manner inconsistent with the Purposes of the United 
Nations.68

 

Article 2(4) of the UN Charter provides for a general 

prohibition on the use of force that goes well beyond the notion 

of war.69 It imposes upon the member states of the United Nations 

                                                 
64  See ibid.; and Hans Kelsen, The Principles of International Law (Clark: The 

Lawbook Exchange, 2003), p. 42. 

 
65   See Randelzhofer, “Article 2(4),” in Simma, ed., The Charter of the United 

Nations: A Commentary, p. 110.  

 
66   See ibid. 

 
67   See ibid., p. 111. 

 
68  Charter of the United Nations and Statute of the International Court of 

Justice, p. 6. 
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a strict obligation to refrain not only from the use of any kind 

of armed force, including war, but also from the threat of 

force. 70  The member states of the United Nations are required, 

Article 2(3) of the UN Charter stipulates, to “settle their 

international disputes by peaceful means in such a manner that 

international peace and security, and justice, are not 

endangered.” 71  As we will see later in the discussion on the 

arrangement of collective measures described in Chapter VII of the 

UN Charter, the UN Charter reserves the right to use force to a 

central organ of the United Nations, the UN Security Council, 

which holds a monopoly on the use of force in international 

relations and it is entitled to use it on behalf of the member 

states of the United Nations against any potential or actual 

aggressor when international peace and security is endangered.72  

The prohibition on the threat or use of force contained in 

Article 2(4) of the UN Charter concerns international relations 

between states. This means that the use of force within state’s 

borders is not covered and both insurgents and governments are 

free to use force to start a civil war or to suppress it. 73  

However, if insurgents are successful in establishing a stabilized 

regime, the legal situation may change and third states are 

entitled to get involved. 74  Although there is no consensus on 

whether intervention in civil wars is compatible with Article 2(4) 

of the UN Charter and the principle of non-intervention contained 

in Article 2(7) of the UN Charter, which prohibits the United 

                                                                                                                                      
69  See Randelzhofer, “Article 2(4),” in Simma, ed., The Charter of the United 

Nations: A Commentary, p. 111. 

 
70   See ibid., pp. 111-112. 

 
71  Charter of the United Nations and Statute of the International Court of 

Justice, p. 6. 

 
72  See Kelsen, The Principles of International Law, p. 45. 

 
73  See Randelzhofer, “Article 2(4),” in Simma, ed., The Charter of the United 

Nations: A Commentary, p. 116. 

 
74  See ibid. 
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Nations “to intervene in the matters which are essentially within 

the domestic jurisdiction” of a state with the exception of the 

application of collective measures under Chapter VII of the UN 

Charter, 75  the traditional and still prevailing legal doctrine 

regards the involvement of third states in support of the 

legitimate government, upon its request or with its consent, as 

lawful, while providing support for insurgents as strictly 

prohibited. 76  It is worth noting that this view is not without 

pitfalls: it may happen, and the prevailing current state practice 

bears the following assumption out, that one state recognizes the 

established government and another the insurgent government, and 

then both intervene in the conflict upon the request of the 

respective governments, fighting each other directly or indirectly 

on a territory of the third state under the cover of a civil war, 

the prohibition on the threat or use of force articulated in 

Article 2(4) of the UN Charter notwithstanding. 77  There are 

alternative views to the traditional doctrine, ranging from the 

lawful support for either party to the conflict, as long as it 

does not include the participation in the actual fighting, to the 

prohibition on providing support for either party to the civil war, 

but none of them seems to gain a considerable ground among legal 

scholars.78  

In articulating the prohibition on the threat or use of 

force, Article 2(4) refers to “the territorial integrity and 

                                                 
75  Charter of the United Nations and Statute of the International Court of 

Justice, p. 6. See also “Declaration on the Inadmissibility of Intervention in the 

Domestic Affairs of States and the Protection of their Independence and 

Sovereignty,” A/RES/2131 (XX) (UN General Assembly, December 21, 1965) 

(http://www.un.org/en/documents/ index.shtml [last accessed December 2009]); and 

“Declaration on Principles of International Law concerning Friendly Relations and 

Cooperation among States in accordance with the Charter of the United Nations,” 

A/RES/2625 (XXV) (UN General Assembly, October 24, 1970)  (http://www.un.org/en/ 

documents/index.shtml [last accessed December 2009]). 

 
76   See Randelzhofer, “Article 2(4),” in Simma, ed., The Charter of the United 

Nations: A Commentary, p. 116. 

 
77  See ibid.  
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political independence of any state, or in any other manner 

inconsistent with the Purposes of the United Nations.” Some 

authors view the prohibition on the use of force in a rather 

restrictive manner, trying to limit the scope of the prohibition 

on the use of force to these cases only when “the territorial 

integrity” and “political independence” are at stake, thereby 

excluding, for example, humanitarian intervention from the 

application of the Article 2(4) of the UN Charter.79 This line of 

reasoning is associated predominantly with some American scholars, 

who regard humanitarian intervention as lawful if it meets certain 

preconditions. 80  They argue that humanitarian intervention is not 

                                                 
79  See ibid., pp. 117-118. 

 
80  See ibid., p. 123; and Jarat Chopra and Thomas G. Weiss, “Sovereignty Is No 

Longer Sacrosanct: Codifying Humanitarian Intervention,” Ethics and International 

Affairs, vol. 6 (1992), pp. 95-117. Sea also Tom Farer, “A Paradigm of Legitimate 

Intervention,” in Lori Fisler Damrosch, ed., Enforcing Restraint: Collective 

Intervention in Internal Conflicts (New York: Council on Foreign Relations Press, 

1993), pp. 316-347; Richard B. Lillich, ed., Humanitarian Intervention and the 

United Nations (Charlottesville: University Press of Virginia, 1973); Oliver 

Ramsbotham and Tom Woodhouse, Humanitarian Intervention in Contemporary Conflict: 

A Reconceptualization (Cambridge, England: Polity Press, 1996), p. 73; and Nicolas 

J. Wheeler, Saving Strangers: Humanitarian Intervention in International Society 

(New York: Oxford University Press, 2000), pp. 33-52. Jennings and Watts argue 

that “intervention in the interest of humanity might be legally permissible,” but: 

 

If humanitarian intervention is ever to be justified, it will only 

be in extreme and very particular circumstances. Crucial 

considerations are likely to include whether there is a compelling 

and urgent situation of extreme and large scale humanitarian 

distress demanding immediate relief; whether the territorial state 

is itself incapable of meeting the needs of the situation or 

unwilling to do so (or is perhaps itself the cause of it), whether 

competent organs of the international community are unable to 

respond effectively or quickly enough to meet the demands of the 

situation; whether there is any practicable alternative to the 

action to be taken; whether there is likely to be any active 

resistance on the part of the territorial state; whether the action 

taken is limited both in time and scope to the needs of the 

emergency. In short, it would have to be peaceful action (which 

need not exclude it being carried out by military personnel) in a 

compelling emergency, where the transgression upon a state’s 

territory is demonstrably outweighed by overwhelming and immediate 

consideration of humanity and has the general support of the 

international community.    

 

Robert Jennings and Arthur Watts, eds., Oppenheim’s International Law: Volume 1 

Peace, pp. 443-444. 
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directed against the “territorial integrity” and “political 

independence” of a state and is in accordance with the UN Charter, 

in particularly with Article 1(3) of the UN Charter which states 

that the promotion of respect for human rights and fundamental 

freedoms among the main objectives of the United Nations. 81  

However, the systematic interpretation of the UN Charter suggests 

that humanitarian intervention is contrary to the prohibition on 

use of force contained in Article 2(4) of the UN Charter and is 

therefore unlawful.82 Moreover, the scarcity of state practice and 

virtually no opinio iuris illustrate that there is not enough 

evidence to prove that the concept of humanitarian intervention 

has become a rule of customary international law and that 

humanitarian intervention has been recognized as an exception to 

the prohibition laid down in Article 2(4) of the UN Charter.83

                                                 
81   See Michael Reisman and Myres S. McDougal, “Humanitarian Intervention to 

Protect the Ibos,” in Lillich, ed., Humanitarian Intervention and the United 

Nations, pp. 175-177. 

 
82  See Randelzhofer, “Article 2(4),” in Simma, ed., The Charter of the United 

Nations: A Commentary, p. 123. 

 
83   In 1986, the United Kingdom (UK) Foreign Office summed up the situation 

surrounding humanitarian intervention as follows:  

 

The overwhelming majority of contemporary legal opinion comes down 

against the existence of a right of humanitarian intervention, for 

three main reasons: first, the UN Charter and the corpus of modern 

international law do not seem specifically to incorporate such a 

right; secondly, state practice in the past two centuries, and 

especially since 1945, at best provides only a handful of genuine 

cases of humanitarian intervention, and, on most assessments, none 

at all; and finally, on prudential grounds, that the scope of 

abusing such a right argues strongly against its creation. As 

Akehurst argues, ‘claims by some states that they are entitled to 

use force to prevent violations of human rights may make other 

states reluctant to accept legal obligations concerning human 

rights.’ In essence, therefore, the case against making 

humanitarian intervention an exception to the principle of non-

intervention is that its doubtful benefits would be heavily 

outweighed by its costs in terms of respect for international law. 

 

Quoted in Bruno Simma, “NATO, the UN and the Use of Force: Legal Aspects,” 

European Journal of International Law, vol. 10 (1999), p. 5. Fifteen years later, 

Simon Chesterman concluded his survey of humanitarian intervention and 

international law by noting that: “There is, in short, minimal state practice and 

virtually no opinio juris that supports a general right of humanitarian 
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According to the predominant view, the prohibition on the 

use of force contained in Article 2(4) of the UN Charter should be 

read in a comprehensive fashion, covering all possible sorts of 

trans-border use of force, including humanitarian intervention, 

even if it is not intended to deprive the attacked state of its 

territory and the invading troops withdraw immediately after 

accomplishing their mission.84 Possible loopholes that may be left 

in the wording of the prohibition are then closed by the remaining 

clause that outlaws the threat or use of force “in any other 

manner inconsistent with the Purposes of the United Nations.” 85  

The primary purpose of the United Nations, as provided in the 

Article 1(1) of the UN Charter, is to “maintain international 

peace and security, and to that end: to take effective collective 

measures for the prevention and removal of threats to the peace, 

and for the suppression of acts of aggression or other breaches of 

the peace.” 86  It follows from this provision that the threat and 

use of force should not be used but saved in the common interest 

and that the threat and use of force is lawful only in the cases 

that are specified further in the UN Charter as exceptions to the 

prohibition contained in the Article 2(4) of the UN Charter.87

The prohibition on the use of force has become a part of 

customary international law, although it is argued that it has a 

smaller scope than Article 2(4) of the UN Charter. 88  Indeed, it 

may be difficult to determine the precise meaning of the 

prohibition under customary international law, but it is accepted 

                                                                                                                                      
intervention.” Simon Chesterman, Just War or Just Peace? Humanitarian Intervention 

and International Law (New York: Oxford University Press, 2001), p. 235. 

 
84  See Randelzhofer, “Article 2(4),” in Simma, ed., The Charter of the United 

Nations: A Commentary, p. 117. 

 
85   Ibid. 

 
86   Charter of the United Nations and Statute of the International Court of 

Justice, p. 5. 

 
87  See Randelzhofer, “Article 2(4),” in Simma, ed., The Charter of the United 

Nations: A Commentary, p. 118. 

 
88  See ibid., p. 127. 
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among legal scholars that it comprises of the recognized core of 

Article 2(4) of the UN Charter.89  

 

Collective Measures 

 

The primary objective of the United Nations mentioned above 

is to “maintain international peace and security.” 90  To achieve 

this objective, the UN Charter provides for a collective security 

mechanism with centralized force monopoly that allows for the use 

of force “to take effective collective measures for the prevention 

and removal of threats to the peace, and for the suppression of 

acts of aggression or other breaches of the peace.” 91  The 

application of this mechanism which goes well beyond the 

prohibition on the use of force stipulated in Article 2(4) of the 

UN Charter and constitutes one of two exceptions to the general 

prohibition of force in international relations. 92  Article 24 of 

the UN Charter gives, on behalf of the member states of the Untied 

Nations, the UN Security Council “primary responsibility for the 

maintenance of international peace and security” 93  and confers on 

it the competence to exercise the force monopoly.94 If there is a 

threat to the peace, a breach of the peace, or an act of 

aggression according to Article 39 of the UN Charter, the UN 

Security Council is entitled to decide on collective measures 

                                                 
89  See ibid.  

 
90  Charter of the United Nations and Statute of the International Court of 

Justice, Article 1(1), p. 5. 

 
91   Ibid.  

 
92  See Randelzhofer, “Article 51,” in Simma, ed., The Charter of the United 

Nations: A Commentary, p. 663. 

 
93  Charter of the United Nations and Statute of the International Court of 

Justice, p. 20. 

 
94   See Kelsen, The Principles of International Law, p. 45; and Randelzhofer, 

“Article 2(4),” in Simma, ed., The Charter of the United Nations: A Commentary, p. 

119. 
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involving the use of force under Chapter VII of the UN Charter.95 

In line with Article 25 of the UN Charter, member states of the 

United Nations are then obliged to carry out the decision taken by 

the UN Security Council.96  

However, pursuant to Article of 27 of the UN Charter, any 

decision of the UN Security Council, except for procedural matters, 

is subject to the veto of any of five permanent members. 97  In 

other words, the unanimity among the permanent members is 

necessary for the application of collective measures involving the 

use of force under Chapter VII of the UN Charter. 98  It is only 

under special circumstances that the UN Security Council is able 

to exercise its force monopoly and to decide on collective 

measures involving the use of force in the face of aggression and 

other blatant violations of the UN Charter, as in the case of the 

1990 Iraqi invasion of Kuwait.99 In Resolution 678 of November 29, 

1990, the UN Security Council authorized member states cooperating 

with the government of Kuwait “to use all necessary means” to 

restore international peace and security in the area, unless Iraq 

on or before January 15, 1991, unconditionally withdraw all its 

forces from Kuwait.100 On the basis of this resolution, a collation 

of member states of the United Nations drove Iraqi forces out of 

Kuwait in a large scale military operation, in what it became the 

                                                 
95   See Randelzhofer, “Article 2(4),” in Simma, ed., The Charter of the United 

Nations: A Commentary, p. 119.  

 
96  See ibid.  

 
97  Charter of the United Nations and Statute of the International Court of 

Justice, pp. 21-22. 

 
98  See Randelzhofer, “Article 2(4),” in Simma, ed., The Charter of the United 

Nations: A Commentary, p. 119. 

 
99   See ibid., p. 120. 

 
100  “Resolution 678 (1990),” S/RES/678 (1990) (UN Security Council, November 29, 

1990) (http://www.un.org/en/documents/index.shtml [last accessed December 2009]), 

para. 2; See also “Resolution 660 (1990),” S/RES/660 (1990) (UN Security Council, 

August 2, 1990) (http://www.un.org/en/documents/index.shtml [last accessed 

December 2009]), para. 2. 
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first enforcement action involving the use of force in the United 

Nations’ history.101  

 

Article 39 of the UN Charter 

 

Collective measures can be taken by the UN Security Council 

only under the condition that there is a “threat to the peace, 

breach of the peace, or act of aggression.” 102  The existence of 

this fact has to be determined by the UN Security Council in 

accordance with Article 39 of the UN Charter, 103  which reads as 

follows: 

 
The Security Council shall determine the existence of 
any threat to the peace, breach of the peace, or act 
of aggression and shall make recommendations, or 
decide what measures shall be taken in accordance with 
Articles 41 and 42, to maintain or restore 
international peace and security.104

 

The act of aggression means that a state has used force 

directly or indirectly against another state. 105  The breach of 

peace exists when armed forces of two or more states are engaged 

                                                 
101 See Randelzhofer, “Article 2(4),” in Simma, ed., The Charter of the United 

Nations: A Commentary, p. 120; and Jochen A. Frowein, “Article 42,” in Simma, ed., 

The Charter of the United Nations: A Commentary, pp. 634-635. In the case of North 

Korea’s invasion of South Korea in 1950, the UN Security Council determined the 

existence of a breach of the peace, but because of the Soviet Union’s veto in the 

UN Security Council the enforcement action was based on the UN General Assembly 

Resolution 377 of November 3, 1950 called the “Uniting for Peace.” See 

Randelzhofer, “Article 2(4),” in Simma, ed., The Charter of the United Nations: A 

Commentary, pp. 120-121; and “Uniting for Peace,” A/RES/377 (V) (UN General 

Assembly, November 3, 1950) (http://www.un.org/en/documents/index.shtml [last 

accessed December 2009]). 

 
102  Charter of the United Nations and Statute of the International Court of 

Justice, Article 39, p. 27. 

 
103  See Jochen A. Frowein, “Article 39,” in Simma, ed., The Charter of the 

United Nations: A Commentary, p. 608. 

 
104  Charter of the United Nations and Statute of the International Court of 

Justice, p. 27. 

 
105  See Frowein, “Article 39,” in Simma, ed., The Charter of the United 

Nations: A Commentary, p. 610. 

 138



in a regular combat.106 The threat to peace may have many different 

meanings, including serious violations of international law, but 

the determination of its existence opens the door for the decision 

of the UN Security Council on the application of collective 

measures involving the use of force under Chapter VII of the UN 

Charter. 107  It is only with the previous determination of the 

existence of a “threat to the peace, breach of the peace, or act 

of aggression” in accordance with Article 39 of the UN Charter 

that makes the application of collective measures under Chapter 

VII of the UN Charter possible.108 As the wording of Article 39 of 

the UN Charter demonstrates, the determination is a prerequisite 

for the application of further measures in accordance with 

Articles 41 and 42 of the UN Charter. 109 That these measures have 

binding character with respect to the parties concerned as well as 

the third states constitutes an indispensable element of the 

collective security mechanism established by the UN Charter.110

As we have seen, it is implicit in the prohibition on the 

use of force contained in Article 2(4) of the UN Charter that the 

use of force in the internal realm of a state, taking the form of 

a civil war for instance, is not considered a violation of the 

prohibition. Therefore, the civil war, for example, does not 

itself constitute a breach of the peace, which could invoke the 

application of the Article 39 of the UN Charter. 111  However, it 

does not mean that, for its part, the civil war cannot have 

serious international repercussions that can lead to a threat to 

peace. Since the end of the Cold War, the UN Security Council has 

continuously shown a tendency to include the internal situations 

                                                 
106   See ibid., p. 609. 

 
107  See ibid., p. 610. 

 
108  See ibid. 

 
109  See ibid., p. 613. 

 
110  See ibid., pp. 614-615. 

 
111   See ibid., p. 609. 
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of state into the concept of peace, especially with respect to 

large-scale killing, ethnic cleansing or serious violations of 

human rights 112  and international humanitarian law 113  as a result 

of civil war, civil strife and other forms of internal violence.114 

The practice of the UN Security Council has illustrated a new and 

increasing readiness of international society to consider 

individuals, and not only states as fundamental subjects of the 

                                                 
112  With regard to declarations and conventions on the protection of human 

rights, see e.g. “Convention against Torture and Other Cruel, Inhuman or Degrading 

Treatment or Punishment,” A/RES/39/46 (UN General Assembly, December 10, 1984) 

(http://www.un.org/en/documents/index.shtml [last accessed December 2009]); 

“Convention on the Prevention and Punishment of the Crime of Genocide,” A/RES/260 

(III) (UN General Assembly, December 9, 1948) (http://www.un.org/en/documents/ 

index.shtml [last accessed December 2009]); “Declaration on the Rights of Persons 

Belonging to National or Ethnic, Religious and Linguistic Minorities,” 

A/RES/47/135 (UN General Assembly, December 18, 1992) (http://www.un.org/ 

en/documents/index.shtml [last accessed December 2009]); “International Covenant 

on Economic, Social and Cultural Rights,” A/RES/2200 (XXI) (UN General Assembly, 

December 16, 1966 (http://www.un.org/en/ documents/index.shtml [last accessed 

December 2009]); “International Covenant on Civil and Political Rights,” 

A/RES/2200 (XXI) (UN General Assembly, December 16, 1966) (http://www.un.org/ 

en/documents/index.shtml [last accessed December 2009]); and “The Universal 

Declaration of Human Rights,” December 10, 1948 (http://www.un.org/en/documents/ 

index.shtml [last accessed December 2009]). 

 
113  With regard to conventions on international humanitarian law, see e.g. 

“Convention (I) for the Amelioration of the Condition of the Wounded and Sick in 

Armed Forces in the Field,” August 12, 1949  (http://www.icrc.org/ihl.nsf/ 

INTRO?OpenView [last accessed December 2009]); “Convention (II) for the 

Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed 

Forces at Sea,” August 12, 1949  (http://www.icrc.org/ihl.nsf/INTRO?OpenView [last 

accessed December 2009]); “Convention (III) relative to the Treatment of Prisoners 

of War,” August 12, 1949  (http://www.icrc.org/ihl.nsf/INTRO?OpenView [last 

accessed December 2009]); “Convention (IV) relative to the Protection of Civilian 

Persons in Time of War,” August 12, 1949 (http://www.icrc.org/ihl.nsf/ 

INTRO?OpenView [last accessed December 2009]); “Protocol Additional to the Geneva 

Conventions of 12 August 1949, and relating to the Protection of Victims of 

International Armed Conflicts (Protocol I),” June 8, 1977 (http://www.icrc.org/ 

ihl.nsf/INTRO?OpenView [last accessed December 2009]); and “Protocol Additional to 

the Geneva Conventions of 12 August 1949, and relating to the Protection of 

Victims of Non-International Armed Conflicts (Protocol II),” June 8, 1977 

(http://www.icrc.org/ihl.nsf/INTRO? OpenView [last accessed December 2009]). 

 
114  See Frowein, “Article 39,” in Simma, ed., The Charter of the United 

Nations: A Commentary, p. 609. See also John R. Ballard, Upholding Democracy: the 

United States Military Campaign in Haiti, 1994-1997 (Westport: Praeger, 1998); 

Mats Berdal and Spyros Economides, United Nations Interventions, 1991-2004 (New 

York: Cambridge University Press, 2007); Taylor B. Seybolt, Humanitarian Military 

Intervention: The Conditions for Success and Failure (New York: Oxford University 

Press/SIPRY: 2007); and Nicolas J. Wheeler, Saving Strangers: Humanitarian 

Intervention in International Society (New York: Oxford University Press, 2000). 
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international political and legal order, and towards regarding the 

security and basic rights of individuals within states, and not 

merely the absence of military conflict between states, as 

essential to the creation of stability and peace in the world. 

Among the most prominent cases that paved the way for the decision 

on collective measures involving the use of force under Chapter 

VII of the UN Charter were the assessments of the UN Security 

Council with regard to the situations in Northern Iraq in 1991, in 

Somalia in 1992, in Rwanda and Haiti in 1994, in Bosnia and 

Herzegovina in 1995 and in East Timor in 1999.115  

 

 Articles 41 and 42 of the UN Charter 

 

In the second half of the provision, Article 39 of the UN 

Charter refers to Articles 41 and 42 and provides that the UN 

Security Council should decide which measures are to be taken to 

implement its decision to maintain or restore international peace 

and security.116 These measures are described in Articles 41 and 42 

of the UN Charter, which state: 

 
The Security Council may decide what measures not 
involving the use of armed force are to be employed to 
give effect to its decisions, and it may call upon the 
Members of the United Nations to apply such measures. 
These may include complete or partial interruption of 
economic relations and of rail, sea, air, postal, 
telegraphic, radio, and other means of communication, 
and the severance of diplomatic relations. 

                                                 
115 See “Resolution 688 (1991),” S/RES/688 (1991) (UN Security Council, April 

5, 1991) (http://www.un.org/en/documents/index.shtml [last accessed December 

2009]); “Resolution 770 (1992),” S/RES/770 (1992) (UN Security Council, August 13, 

1992) (http://www.un.org/en/documents/index.shtml [last accessed December 2009]); 

“Resolution 794 (1992),” S/RES/794 (1992) (UN Security Council, December 3, 1992) 

(http://www.un.org/en/documents/index.shtml [last accessed December 2009]); 

“Resolution 929 (1994),” S/RES/929 (1994) (UN Security Council, June 22, 1994) 

(http://www.un.org/en/documents/index.shtml [last accessed December 2009]); 

“Resolution 940 (1994),” S/RES/940 (1994) (UN Security Council, July 31, 1994) 

(http://www.un.org/en/documents/index.shtml [last accessed December 2009]); and 

“Resolution 1272 (1999),” S/RES/1272 (1999) (UN Security Council, October 25, 

1999) (http://www.un.org/en/documents/index.shtml [last accessed December 2009]). 

 
116  See Frowein, “Article 41,” in Simma, ed., The Charter of the United 

Nations: A Commentary, p. 624. 
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Should the Security Council consider that measures 
provided for in Article 41 would be inadequate or have 
proved to be inadequate, it may take such action by 
air, sea, or land forces as may be necessary to 
maintain or restore international peace and security. 
Such action may include demonstrations, blockade, and 
other operations by air, sea, or land forces of 
Members of the United Nations.117  

 

While Article 41 of the UN Charter stipulates different 

boycott measures not involving the use of force that have 

technically the character of reprisals, Article 42 of the UN 

Charter provides the legal basis for the employment of collective 

measures involving the use of armed force that have literally the 

character of war. 118 Article 42 of the UN Charter states that the 

UN Security Council can implement collective measures involving 

the use of armed force, if the measures applied under Article 41 

of the UN Charter are considered inadequate, or are actually 

inadequate. 119  This means that the UN Security Council can opt 

immediately for the use of measures articulated in Article 42 of 

the UN Charter on the basis of a prediction that measures under 

Article 41 of the UN Charter would not be sufficiently 

effective. 120  In implementing these measures, the UN Security 

Council is bound to respect the principle of proportionality, that 

is, the United Nations will act to exactly the extent that is 

needed to achieve the objective of collective action under Chapter 

VII of the UN Charter.121  

The determination of the existence of a threat to the peace, 

breach of the peace, or act of aggression in accordance with 

                                                 
117  Charter of the United Nations and Statute of the International Court of 

Justice, p. 28. 

 
118   See Frowein, “Article 41,” in Simma, ed., The Charter of the United 

Nations: A Commentary, p. 624; and Kelsen, The Principles of International Law, 

pp. 46-47. 

 
119  See Frowein, “Article 41,” in Simma, ed., The Charter of the United 

Nations: A Commentary, p. 631. 
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Article 39 of the UN Charter, and the decision to adopt collective 

measures in accordance with Article 41 or 42 of the UN Charter is 

first and foremost the result of a political process, a bargain 

among the five permanent members of the UN Security Council, 

without whom any decision under Chapter VII of the UN Charter, 

most importantly with regard to the use of force, cannot be taken. 

This makes the application of collective measures dependent upon 

the voting procedure of the UN Security Council. As Article 27(3) 

of the UN Charter states: 

 
Decision of the Security Council on all other matters 
[i.e. non-procedural matters] shall be made by an 
affirmative vote of nine members including the 
concurring votes of the permanent members; provided 
that, in decisions under Chapter VI, and under 
paragraph 3 of Article 52, a party to a dispute shall 
abstain from voting.123

  

 

The founding fathers of the UN Charter considered the 

blockade of the UN Security Council by any of the permanent 

members unlikely: “It is not to be assumed, however, that the 

permanent members, any more than the non-permanent members, would 

use their ‘veto’ power willfully to obstruct the operation of the 

[UN Security] Council.”
124

 All members of the UN Security Council, 

however, have their own interests and the protection of 

international peace and security does not have to be necessary the 

first on the list. Although it has been accepted that the 

abstention by one or more permanent members of the UN Security 

Council does not invalidate the adoption of the decision on non-

                                                 
122  Charter of the United Nations and Statute of the International Court of 

Justice, p. 22. 

 
123  “Joint Statement of 17 June 1945 conveyed by France, on behalf of the UK, 

the United States, the USSR and China at the San Francisco Conference on 

International Organization in 1945,” in Edmund J. Osmańczyk, Antony Mango, ed., 

Encyclopedia of the United Nations and International Agreements, vol. 4, T-Z and 

Index (3th ed.; New York: Routledge, 2003), p. 2587. 

 
124  See Leo Gross, Essays on International Law and Organization (Ardsley-on-

Hudson: Transnational Publishers, 1984), pp. 429-471, 511-530; and Hans Kelsen, 

The Law of the United Nations: A Critical Analysis of its Fundamental Problems 

(Clark: The Lawbook Exchange: 2000), p. 241. 
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procedural matters, 125  the UN Security Council voting procedure 

effectively limits the application of collective measures, 

including those involving the use of force, to only those cases 

when consensus among five permanent members exists. 

Article 42 of the UN Charter confers a broad authority on 

the UN Security Council both to decide upon specific measures and 

to implement them. Beyond the consensus among the five veto-

wielding permanent members of the UN Security Council, the 

implementation of the adopted measures presupposes that armed 

forces of member states of the United Nations are at the UN 

Security Council’s disposal to carry out its decision. 126  Article 

43 of the UN Charter stipulates that member states should make 

their armed forces available to the UN Security Council for the 

purpose of maintaining international peace and security. 127  

Nevertheless, this commitment is linked to the conclusion of 

special arrangements, encompassing “the numbers and types of 

forces, their degree of readiness and general locations, and the 

nature of the facilities and assistance provided.” 128  Due to the 

prevailing disagreement among member states, any of these 

arrangements have not yet been concluded.129 If follows that the UN 

Security Council can authorize member states to carry out 

enforcement action, using their armed forces, when the 

prerequisite of Article 39 of the UN Charter is met, but member 

states are not ready to provide their armed forces to the UN 

Security Council because no arrangements between the United 

Nations and member states under Article 43 of the UN Charter, 

which would stipulate the manner in which this obligation is to be 

                                                 
125  See Jochen A. Frowein, “Article 42,” in Simma, ed., The Charter of the 

United Nations: A Commentary, p. 633. 

 
127  See ibid.  

 
128  Charter of the United Nations and Statute of the International Court of 

Justice, Article 43(2), p. 29. 

 
129   See Jochen A. Frowein, “Article 43,” in Simma, ed., The Charter of the 

United Nations: A Commentary, p. 639. 
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fulfilled, exists. 130  Therefore, without the approval of member 

states no armed forces can be made available to the UN Security 

Council for implementing collective measures under Chapter VII of 

the UN Charter.  

 In accordance to Article 53 of the UN Charter, the UN 

Security Council may utilize regional arrangements or agencies for 

carrying out enforcement action under its authority in line with 

Chapter VII of the UN Charter.131 But no such action can be taken 

without the authorization of the UN Security Council.132 The recent 

practice of the UN Security Council suggests the tendency towards 

the extension of the notion of regional arrangements to include 

organizations like the Organization for Security and Co-operation 

in Europe (OSCE), the European Union (EU), the African Union (AU), 

or the Organization of American States (OAS). 133  Since the end of 

the Cold War, the UN Security Council has charged these 

organizations with a number of specific measures in Western 

Balkans, Central America or Central Africa.134   

In accordance with the UN Charter, the UN Security Council 

is empowered to decide both on the existence of a threat to the 

peace, a breach to the peace, or an act of aggression and on the 

authorization of collective measures under Chapter VII of the UN 

Charter. 135  But whenever the UN Security Council decides on 
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collective measures to maintain or restore international peace and 

security involving the use of force, it is always up to member 

states, acting through a regional arrangement or agency, of which 

they are members, to decide whether they are ready and willing to 

provide the UN Security Council with the armed forces for a 

collective action under its authority.136 However, gaining support 

for such an action from the member states, which have necessary 

military capabilities and are ready and willing to provide them, 

may prove to be difficult, especially when the enforcement action 

is clearly not in their interest. In the case of the 1994 Rwanda 

crisis, for instance, appeals by the then UN Secretary-General 

Boutros Boutros-Ghali to member states to provide armed forces to 

stabilize the situation in Rwanda, left him almost empty handed.137

 

The Right of Self-Defense 

 

Until the end of the First World War, war was a legitimate 

means of settling international disputes. States were free to 

resort to war for any cause they found just and the right of self-

defense, although often invoked, was therefore relatively 

insignificant. 138  By the same token, the content and the scope of 
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the right of self-defense were rather limited.139 As the freedom to 

resort to war were incrementally restricted after the First World 

War with the adoption of the Covenant of the League of Nations and 

the Kellogg-Briand Pact, the right of self-defense gained a 

special significance.140 War became generally prohibited and states 

were no longer allowed to resort to war, except for the exercise 

of the right of self-defense. 141  The importance of the right of 

self-defense was further increased immediately after the Second 

World War, when the UN Charter made the exercise of the right of 

individual or collective self-defense the only exception to the 

prohibition on force that is of a practical importance to member 

states when they decide to use force in international relations.142 

The right of self-defense has therefore become the principal point 

of reference, on which most arguments about the lawfulness of the 

use of force in international relations focus.143

 

Article 51 of the UN Charter 

 

We have already seen that the prohibition on the use of 

force contained in Article 2(4) of the UN Charter applies not only 

to war, but also to the threat and use of force in general. The UN 

Charter contains only two exceptions to this prohibition: the 

application of collective measures taken by the UN Security 

Council under Chapter VII of the UN Charter, which has already 

been described, and the exercise of the right of self-defense laid 

down in Article 51 of the UN Charter.144 The Article 51 of the UN 

Charter reads as follows:  

                                                 
139  See ibid., p. 663. 

 
140  See ibid.  

 
141   See ibid. 

 
142   See ibid. 

 
143  See ibid. 

 
144  See ibid. 

 147



Nothing in the present Charter shall impair the 
inherent right of individual or collective self-
defence if an armed attack occurs against a Member of 
the United Nations, until the Security Council has 
taken measures necessary to maintain international 
peace and security. Measures taken by Members in the 
exercise of this right of self-defence shall be 
immediately reported to the Security Council and shall 
not in any way affect the authority and responsibility 
of the Security Council under the present Charter to 
take at any time such action as it deems necessary in 
order to maintain or restore international peace and 
security.145

 

Although the inclusion of the right of self-defense in the 

UN Charter has to be viewed in the course of the legal development 

subsequent to the First World War, which led to the prohibition on 

war and after the Second World War on the use of force in general, 

Articles 2(4) and 51 of the UN Charter do not entirely coincide in 

their scope. The term “armed attack” contained in Article 51 of 

the UN Charter is much narrower in both its form and substance 

than the “threat or use of force” mentioned in Article 2(4) of the 

UN Charter.146 This means that a state affected by another state’s 

unlawful threat or use of force along with the provision of 

Article 2(4) of the UN Charter is to endure the violation, unless 

the use of force has reached the threshold of an armed attack 

referred to in Article 51 of the UN Charter. 147  In other words, 

only if the use of force amounts to an armed attack can the state 

under attack invoke the right of self-defense and lawfully resort 

to the use of force against the aggressor.148 Indeed, the exercise 

of the right of self-defense places further limits on the way the 

force is actually employed and on the authority, under which these 

measures are to be carried out. The first constrain concerns the 
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obligation to observe the principle of proportionality, while the 

second deals with the duty to report immediately to the UN 

Security Council on measures, which have been taken, and to 

discontinue them, once the UN Security Council has decided on 

necessary measures to maintain international peace and security, 

as stipulated in Article 51 of the UN Charter.149

It follows that the inconsistency between the prohibition on 

the use of force contained in Article 2(4) of the UN Charter and 

the exercise of the right of self-defense contained in Article 51 

of the UN Charter provides member states of the United Nations 

with far from effective protection against states violating the 

prohibition on the use of force, which does not amount to an armed 

attack. A substantive number of legal scholars have addressed this 

issue throughout the course of the United Nations’ history, but 

their solutions continue to provoke controversy. In effect, they 

have come with two different methods how to address the lack of 

conformity of Articles 2(4) and 51 of the UN Charter, both of 

which make of any violation of the prohibition on force a lawful 

ground for forcible self-defense.150  

The first method regards the prohibition on the use of force 

articulated in Article 2(4) of the UN Charter as limited only to 

the use of force on a large scale with high intensity and 

substantial effect, that is, the use of force considered an armed 

attack within the meaning of Article 51 of the UN Charter. 151 Any 

application of force below the threshold of an armed attack, both 

on the side of the attacker and defender, is deemed not to be 

contrary to Articles 2(4) and 51 of the UN Charter.152 In line with 

this argument, a state affected by the application of force that 

does not amount to an armed attack can defend itself with the use 
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of force that is also below the threshold of an armed attack. 153  

The prevailing legal view considers this approach untenable for 

that it interprets Article 2(4) of the UN Charter in a restrictive 

manner that contravenes the primary objective of the UN Charter to 

outlaw the use of force in international relations in the most 

comprehensive way and to allow for its use only in the common 

interest.154

 The second method does not make correlation between the 

wording of Articles 2(4) and 51 of the UN Charter, but it claims 

that the exercise of the right of self-defense under Article 51 of 

the UN Charter is not limited to the existence of an armed attack 

and that any use of force can pull the trigger for its 

application. 155  Although this approach seems less complicated and 

more reasonable in terms of a legal construction, one has to bear 

in mind that the exercise of the right of self-defense must meet 

the criterion of proportionality, that is, the act of self-defense 

cannot be excessive and disproportionate to the attack endured.156 

The prospect of the initiation of a full-scale defensive war as a 

response to a limited use of offensive force, be the case as 

unlikely as possible, makes the application of this approach 

equally questionable. 

 Against this backdrop, the crucial point would be to find 

out whether Article 51 of the UN Charter restricts “the inherent 

right” of self-defense to the case of an armed attack, or whether 

there is a general right of self-defense apart from Article 51 of 

the UN Charter. According to the prevailing legal doctrine, the 

purpose of the UN Charter is to contain the use of force in 

international relations in general and to that end, to exclude any 

self-defense, other than that in response to an armed attack. 157  
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Therefore, Article 51 of the UN Charter is to be read in a 

restrictive manner to allow the exercise of the right of self-

defense only in response to an armed attack or an attack which is 

directly imminent. 158  Some legal scholars consider this argument 

too rigid and opt for an alternative approach that assumes the 

existence of a customary right of self-defense, which is not 

affected by the provision of Article 51 of the UN Charter.159 This 

approach regards Article 51 of the UN Charter as a mere reflection 

of the customary right of self-defense that goes well beyond the 

case of an armed attack allowing, for example, for the protection 

of the lives and property of state’s nationals, or the protection 

of national economic interests in another state. 160  However, the 

inclusion of policy related issues to the concept of self-defense 

makes the second interpretation of the content and scope Article 

51 of the UN Charter highly problematic. 

In its 1986 ruling on Military and Paramilitary Activities 

in and against Nicaragua case (Nicaragua v. United States of 

America), the International Court of Justice (ICJ) acknowledged 

the existence of a right of individual and collective self-defense 

under the customary law but provided no explanation either on the 

content or scope of this right. 161  Indeed, throughout its 

deliberation, the Court implicitly derived the content and scope 

of this customary right from Article 51 of the UN Charter. 162  

However, such level of concurrence is difficult to establish, as 

the traditional right of self-defense prior to the adoption of the 
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UN Charter covered not only the case of an armed attack but also 

many areas of self-help. 163 For such right to be established as a 

rule of international customary law, one would have to prove that 

there is a uniform practice of states and that there is evidence 

of a belief that this practice is rendered obligatory by the 

existence of a rule of law requiring it. 164  Given the development 

since the adoption of the UN Charter in 1945, both the state 

practice and opinio iuris seem to be inconclusive with regard to 

the right of self-defense.165 With the adoption of the UN Charter, 

member states agreed to limit the right of self-defense to the 

response to an armed attack, and although a number of them 

subsequently invoked a wider concept of self-defense under the 

customary law, when carrying out military actions not responding 

to an armed attack, the state practice remains inconsistent.166 Due 

to the ambiguity in state practice, the content and scope of 

Article 51 of the UN Charter has remained intact. 167  In effect, 

Article 51 of the UN Charted has succeeded the traditional right 

of self-defense.168  

 

The Revision of the Legalist Paradigm 

 

Although the legalist paradigm, in Walzer’s view, 

constitutes a powerful, coherent and economic theory that 

possesses great explanatory power, it does not yet represent a 

complete characterization of the morality of war and the lawful 

use of force in international relations. A series of issues and 
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historical cases, Walzer provided in his account of just and 

unjust wars, made him suggest revisions of the legalist paradigm 

to account for the realities of war. 

The first revision of the legalist paradigm and, indeed, the 

first pitfall in the prohibition on force derived from the UN 

Charter described above, concerns the situation when the use of 

force takes the form of pre-emptive strikes. According to Walzer, 

an anticipatory attack can be legitimate in the face of threats of 

war, whenever the failure to launch it would seriously endanger 

territorial integrity or political independence of a state 

concerned. 169  In other words, there are threats which may force a 

state to fight and to behave as the victim of aggression, although 

the actual fighting has not yet taken place.   

The second, third and fourth revision of the legalist 

paradigm challenge the principle that states should never 

intervene in the domestic affairs of other states.  Walzer bases 

the stipulation of these revisions on the argument put forward 

early by Mill, who, as we have seen, treated states in a non-

discriminative way as self-determining communities, regardless of 

whether or not their citizens were free to determine their own 

government.170 Mill argues that a state is self-determining even if 

its citizens struggle and fail to establish free institutions. 171  

By the same token, if such institutions were established by 

foreign intervention, the state would be deprived of self-

determination because political freedom of the state depends upon 

the existence of individual virtues that hostile intrusion is not 
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likely to produce. 172  It was Mill’s conviction that a people must 

become free by their own efforts and not by external forces for 

that it is only the test of an arduous internal struggle through 

which they become fit for popular institutions. 173  No one can, or 

should, do it for them. Self-determination, then, is the right of 

a people to become free by their own efforts, and non-intervention 

is the principle guaranteeing that the success of internal forces 

will ultimately prevail by keeping all possible intruders at 

bay.174   

Despite the persuasiveness of Mill’s argument, Walzer is 

convinced that the ban on intervention is not absolute—“in part 

because of the arbitrary and accidental character of state 

boundaries, in part because of the ambiguous relation of the 

political community or communities within those boundaries to the 

government that defends them.” 175  He argues that despite Mill’s 

general account of self-determination, “it isn’t always clear when 

a community is in fact self-determining, when it qualifies, so to 

speak, for non-intervention.” 176  Since the law of international 

society provides no authoritative verdicts, the ban on 

intervention is subject to unilateral suspension. 177  According to 

Walzer, this is especially the case when it comes to the following 

three specific occasions, which, if they arise, do not seem to 

defeat the purpose for which the rule was established: 
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- when a particular set of boundaries clearly contains 
two or more political communities, one of which is 
already engaged in a large-scale military struggle for 
independence; that is when what is at issue is 
secession or “national liberation;” 
 
- when the boundaries have already been crossed by the 
armies of a foreign power, even if the crossing has 
been called for by one of the parties in a civil war, 
that is, when what is at issues is counter-
intervention; and  
 
- when the violation of human rights within a set of 
boundaries is so terrible that it makes talk of 
community or self-determination or “arduous struggle” 
seem cynical and irrelevant, that is, in cases of 
enslavement or massacre.178  

 

 These three arguments listed in favor of intervention 

constitute the second, the third and the fourth revision of the 

legalist paradigm. Thus when these situations occur, using force 

is justified well beyond the exercise of the right of self-defense 

against an armed attack and the implementation of collective 

measures under the authority of the UN Security Council in the 

case of a threat to the peace, breach of the peace, or act of 

aggression, as stipulated in the UN Charter and the legalist 

paradigm derived from it. Mill elaborated only on two of these 

three cases, when dealing with the decision of the Great Britain 

to stay away from the Hungarian uprising of 1848-9, although the 

third case was not unknown in his time. 179  According to Walzer, 

Mill does not view these cases as exceptions to the principle of 

non-intervention, but rather as “negative demonstration of its 

reasons.”180  

Walzer’s three qualifications of the legalist paradigm 

derived from Mill’s line of reasoning suggest that under very 
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special circumstances force can be legitimately used to counter 

imperial or colonial repressions and previous foreign 

interventions. Specifically, states are warranted to assist 

secessionist movements, provided that they have become official 

representatives of distinct political communities; to balance the 

prior interventions of other states as soon as another state 

violates the norms of neutrality and non-intervention, making it 

possible once again for the people to win or lose their fight for 

independence on their own; and to rescue people endangered by 

enslavement or massacre. 181  For Walzer, these three cases are 

neither to be praised nor condemned. Although they represent the 

violation of the formal rules of sovereignty, “they uphold the 

values of individual life and communal liberty of which 

sovereignty itself is merely an expression.”182

 The last sort of the case—humanitarian intervention—is 

different from the others, Walzer explains, as one does not want 

the local balance to prevail. 183  In the face of dominant forces 

within a state engaged in large-scale human oppression, the appeal 

to the Mill’s argument of the self-determination does not seem 

very attractive to Walzer. “Against the enslavement or massacre of 

political opponents, national minorities, and religious sects, 

they may well be no help unless help comes from outside,” he 

notes. 184  But there is even more to say against the oppressive 

state: “when a government turns savagely upon its own people, we 

must doubt the very existence of a political community to which 

the idea of self-determination might apply.” 185  With a great 

sadness, Walzer writes that examples are not hard to find and that 

the list of oppressive governments and massacred people are 
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frighteningly long. 186  On the other hand, he observes that, 

although murder became almost ordinary, clear examples of 

humanitarian intervention are very rare. 187  “Indeed, I have not 

found any, but only mixed cases where the humanitarian motive is 

one among several,” he writes.188 Acknowledging that states remain 

reluctant to send their armed forces into other states only in 

order to save lives of local people, Walzer is skeptical and 

careful in its analysis, addressing only the moral significance of 

mixed motives and juxtaposing them with other parts.  

Based on his analysis of the US intervention in Cuba in 

1898, which aimed at terminating the civil war between a Cuban 

insurgent army and the Spaniards—a clear case of a blend of 

humanitarian motives and economic and strategic considerations—

Walzer makes a general observation of how the respect for the 

local autonomy is a necessary feature of humanitarian 

intervention. Drawing upon the inner logic of the humanitarian 

intervention, Walzer argues that the intervening state must enter, 

to some extent, into the purposes of the people on which behalf 

the intervention takes place.189 “It need not set itself to achieve 

those purposes, but it also cannot stand in the way of their 

achievement.”190 In his view, “one cannot intervene on their behalf 

and against their ends.” 191  For Walzer, the respect for the 

purposes of the oppressed, coupled with the regard for the local 

autonomy, represent a necessary element of both counter- and 

humanitarian intervention for that intervention must remain as 

much non-intervention as possible in order not to distort the 

balance with respect to the former and in order to save lives with 

                                                 
186  See ibid.  

 
187   See ibid.  

 
188  Ibid. 

 
189   See ibid., p. 104. 

 
190  Ibid.  

 
191  Ibid.  

 157



respect to the latter.192 This means that the intervening state has 

to remain neutral and to avoid making any claim to political 

prerogatives for itself. 193  “And whenever the state makes such 

claims (as the US did when it occupied Cuba and again when it 

imposed the Platt Amendment [which drastically limited Cuba’s 

newly gained independence]),” Walzer writes, one may reasonably 

suspect that political power was the primary reason for going to 

war from the very beginning.194  

On the other hand, the Indian invasion of East Pakistan in 

1971 qualifies, in his view, as humanitarian because “it was a 

rescue, strictly and narrowly defined.”195 For Walzer, the purpose 

of the Indian invasion was not to open the way for the Bengali 

struggle but to defeat the Pakistani forces engaged in the 

massacres of the Bengali people and to drive them out of 

Bangladesh. 196  In his opinion, “[p]eople who initiate massacres 

lose their right to participate in the normal (even in the 

normally violent) process of domestic self-determination.”197 They 

are easily identified as criminal governments and armies and their 

military defeat is morally necessary, as it was the case of the 

Pakistani forces. 198  From this perspective, humanitarian 

intervention comes much closer that any other kind of intervention 

to what one regards as law enforcement in the domestic society.199 

At one and the same time, however, humanitarian intervention 

entails the crossing of state’s borders, which contravenes the 

principles contained in the legalist paradigm, provided that such 
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crossing was not authorized by international society, 200  that is, 

by the UN Security Council as enforcement action under Chapter VII 

of the UN Charter.  

Walzer is fully aware of the pitfalls associated with 

unilateralism when it is used as a response to acts of domestic 

violence rather than to foreign aggression. The use of force and 

the maintenance of dominance over neighboring states under the 

pretext of humanitarian action make him feel worried about making 

a general provision in favor of unilateral intervention. 201  Yet, 

for Walzer, morality is not a hindrance to unilateral action, as 

long as there is no alternative available.202 There was none in the 

case of Bangladesh, he claims. 203  The massacres were extensively 

documented, but no state except for India showed interest in 

them. 204  The United Nations did not take any action, and even if 

they had undertaken relevant action, the question remains whether 

such action “would necessarily have had a moral quality superior 

to that of the Indian attack.”205 If governments have mixed reasons 

for going to war, so do states acting together within a 

coalition.206 In other words, unilateral humanitarian intervention 

may bring about the same positive results as multilateral 

action. 207 For him, there is no moral reason to adopt the posture 

of passivity: “[a]ny state capable of stopping the slaughter has a 

right, at least, to try to do so.” 208  That the legalist paradigm 
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rules out such efforts then, for Walzer, only suggests the need 

for revision of its principles to include abovementioned 

situations and take into account the moral reality of military 

intervention.209

The fifth and final revision of the legalist paradigm is 

centered around the idea of punishment. In line with the legalist 

paradigm, aggression is a crime and “[o]nce the aggressor state 

has been military repulsed, it can also be punished.” 210  But 

because of the collective character of state “the domestic 

conventions of capture and punishment do not readily fit the 

requirements of international society.”211 Something more effective 

than the capture of the chief culprits is needed, Walzer argues, 

to achieve a significant deterrent effect, which the “punishment 

of aggression” necessary entails.212 Traditional policy instruments 

such as resistance, restoration and prevention may be reasonable, 

but what is often required is “a fairly decisive military defeat 

to persuade aggressor states that they cannot succeed in their 

conquests.” 213  Indeed, “further military action may be necessary 

before a peace settlement can be worked out that provides even 

minimal security for the victim.” 214  Therefore, disengagement, 

demilitarization, arms control, external arbitration, temporary 

occupation, or some combination of these preventive measures may 

be used, as appropriate. 215  In Walzer’s view, they constitute “a 

legitimate war aim,” and although their use may go beyond the 

meaning of the “punishment of aggression,” as stipulated in the 

legalist paradigm, they represent collective penalties, involving 
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certain derogation of state sovereignty, and therefore seem to fit 

well the requirement of punishment within international society.216
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IV THE MEANING OF A JUST WAR 
 

 

 

 

 

 

 

The preceding discussion about the meaning of a legitimate 

and legal war has identified a number of factors that shape 

thinking about when it is lawful and justified to use of force in 

international relations, including in the case of humanitarian 

intervention. These factors will be revisited throughout the 

examination of the structure of moral analysis of war that has 

been most widely written about and most extensively developed in 

what is called the Just War tradition, a political-moral vision 

that restrains, directs and guides the use of force in 

international relations.1 Elements of this tradition underlie much 
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of the international law on war and the use of force, which makes 

the Just War tradition an indispensable framework for analyzing 

international order and the question of war and peace. The Just 

War tradition has been shaped over a long span of time by 

Christian thinkers, who aimed at using it as a moral compass in a 

world, where war has been an unavoidable reality of human 

affairs.2 Drawing on the deep respect for the value of human life, 

Just War theorists sought to formulate ways of how to wage war 

justly, not for the sake of killing, but as an inescapable 

necessity to defend Christendom against others, to prevent or to 

stop harm. 3  They tried to reconcile the Christian pacifism with 

the need to fight and kill adversaries in the face of aggression 

by brining an ultimate right of effective resistance under the 
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best moral discipline consistent with basic principles of natural 

law.4 The chief focus of the Just War tradition was to contain war, 

while taking into account the special status of individual human 

life. 5  This seems, in effect, to be the reason why the Just War 

tradition, and the guidelines derived from it to govern the 

legitimate use of force, were implicitly recognized in the 2004 

Report of the UN Secretary-General’s High-Level Panel on Threats, 

Challenges and Change entitled A More Secure World: Our Shared 

Responsibility—the landmark document on the future direction of 

the United Nations, which broke a new ground for the justification 

of the use of force in international relations, including 

humanitarian intervention.6

 

The Structure of the Just War Tradition 

 

 The ethics of the Just War tradition stems from the 

recognition that killing and injuring other people is wrong and 

has to be avoided. 7 The war itself is a great evil, which has to 

be prevented. But the presumption against killing is not absolute. 

The tradition recognizes that there are times and circumstances 

when it is justified to resort to force. It stipulates several 

presumptions against the use of force and specifies conditions 

under which these presumptions can be overridden as morally 

justified exceptions. The exceptions are defined in terms of 

criteria, which fall into two groups. The first group, referred to 

under the Latin Phrase as ius ad bellum, defines conditions that 

have to be met before going to war. The second group, referred to 
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as ius in bello, sets out the requirements that have to be met in 

the course of a war. The ius ad bellum prescribes that war is 

permissible if and only if it is waged: for a just cause; by a 

competent authority; with rightful intention; as a last resort 

when all peaceful means to settle the dispute have been exhausted; 

and with a reasonable probability of success. 8  The ius in bello 

adds two other conditions on how war is to be waged: the harm 

likely to result from a particular military action should not be 

disproportionate to the good sought; and the military action 

should discriminate between combatants, which are legitimate 

target of the action, and non-combatants, which are not. 9  In 

addition to traditional ius ad bellum and ius in bello conditions, 

there is now an increasing tendency to address the moral issues 

which cluster around the end of war and the return of peace in 

what it called ius post bellum, that is, conditions on how to 

establish a just and lasting peace after war. 10  Although each of 

the Just War criteria stands alone, they all have to be satisfied. 

It is this systemic character and dynamic of Just War tradition 
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that comes into play when the case is be made to decide when the 

use of force is justified. 

 

Just Cause 

 

The contemporary restriction on the lawful and justified use 

of force rests in the main on two ethical presumptions. The first 

stems from the assumption—indeed, conviction—that the 

destructiveness of the modern warfare makes war a completely 

disproportionate means for the resolution of international 

disputes and for the redress of state’s grievances, even where 

they are considered just.11 The second ethical presumption follows 

from the supposition that an admittance of the right of a state or 

the group of states to initiate war, even if is intended to punish 

evil, would impede efforts of international society to establish a 

judicial method of outlawing war altogether, an attempt drawing 

upon the experience of two world wars that left millions of people 

death or bodily and mentally disordered.12  

What follows is that war should never be easily justified, 

addressing the concern of international society about states 

acting unilaterally, pursuing their own interests and dominating 

other states. Yet, the ethical presumptions in favor of the 

restriction on the lawful and justified use of force should not be 

absolute. They should remain open to morally justifiable 

exceptions that would invalidate their original application in 

cases when they fail to adequately respond to other morally 

compelling circumstances. 13  Throughout the course of history, 

circumstances justifying resort to force have changed to account 

for new political realities. But as we will see, they have not 
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changed altogether. To many of them have been given a different 

form, but their substance have often remained the same.  

In the High Middle Ages, when the concept of just war 

started to fully develop, the punishment of wrongdoing was often 

among the main basis for the use of force. Aquinas—regarded as the 

father of the Just War tradition—argues, we have seen earlier, 

that “those who are attacked, should be attacked because they 

deserve it on account of some fault.”14 He quotes Augustine saying 

that a “just war is wont to be described as one that avenges 

wrongs, when a nation or community has to be punished for refusing 

to make amends for the wrongs inflicted by its subjects or to 

restore what is has seized unjustly.”15 The just war in this sense 

is an action of a retaliatory or defensive nature that aims at 

upholding good by punishing evildoers. It is also the ultimate 

means of achieving peace and preventing the spread of evil, as 

both Augustine and his predecessor Aristotle argued.16  

It follows that there has to be a proper reason for going to 

war, such as rectifying rights wrongfully denied, restoring just 

order, or protecting the innocents. Yet, the most obvious cause 

for engaging in a just war is the defense against aggression. In 

comparison to Aristotle, and later on Cicero, who note that war is 

justified when a particular political community was under attack 

or felt threatened by others, 17  Aquinas does not explicitly 
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mention self-defense as a just cause. Some elements of the right 

of self-defense, however, are clear in his writing. In Aquinas’s 

view, the just war was a war of execution, a vindication of good, 

taken to avenge wrong suffered, implying the recognition of the 

right of self-defense as a punishment of evil. 18  But, as we have 

seen, it was Vitoria and, most importantly, Grotius who put the 

right of self-preservation at the centre of their quest for the 

conditions under which rulers may use force to avenge injustices 

committed against them. Both acknowledged that human beings were 

endowed with a right to defend their life and property whenever 

they were threatened by the action of others, a right which is 

applicable even within a civil society or a state. 19  Thus if the 

Spaniards in America or others elsewhere in the world were 

attacked, they were fully entitled to use force to defend their 

lives and property. 20  In Grotius’ words, “when our lives are 

threatened . . . it is lawful to kill the aggressor.” 21  and “we 

have [also] a right to kill a robber, if such a step is inevitably 

necessary to the preservation of our property.” 22  Vattel goes 

further to argue that enemies have an equally just cause, and thus 

“whatever is permitted to one because of the state of war is also 

permitted to the other,” as long as “they remain within the bound 

prescribed by the common laws of war.”23 For Vattel, a just cause 
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was represented by military response to unjust attack or some 

other injury to state’s rights. 24  Pufendorf shares Vattel’s view 

in relation to a just cause and adds that the right of self-

defense has also a collective character and one can also wage war 

justly on another’s behalf, if “the party for whom one is going to 

war has a just cause.”25 In contrast to two kinds of a just cause, 

Pufendorf identifies two types of unjust causes of war: open, such 

as “avarice and ambition, namely, lust for wealth and lust for 

power;” and covered by pretext, which include fear of the wealth 

and power of a neighbor, unjustified aggrandizement and desire for 

better territory.26

Aggression, revenge, punishment for its own sake, a war 

waged to commit evil rather than good, or to uphold a ruler’s 

prestige did obviously represent a proper reason for going to war 

in the times of Aquinas, Grotius and others, but the question 

remains, what can qualify as a just cause for resorting to the use 

of force in today’s world. Although there is no exact and 

generally accepted definition what constitutes a just cause, a 

state’s right to defend itself against aggression is one clearly 

defensible case that is specifically acknowledged by both the Just 

War tradition and international law prohibiting the use of force 

in international relations. 27  “Nothing but aggression can justify 

war,” Walzer writes in the fourth proposition of the legalist 

paradigm. 28  In the language of contemporary principles and norms 

of international society, this means that any violation of the 
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territorial integrity or political independence of a state 

constitutes an act of aggression, and that the state, as a victim 

of aggression, has the right to use force to defend itself against 

the aggressor.29  

Although the right of self-defense is a fundamental 

rationale for waging a just war and it is a clearly defensible 

exception to the general prohibition on the use of force in 

international relations, there are other similarly compelling 

exceptions that may expand the first category of the ius ad bellum, 

a just cause. The requirement of a just cause may eventually 

extend to include the cases referred to in the revision of the 

Walzer’s legalist paradigm, that is, the anticipatory attack in 

the face of threats of war, whenever the failure to launch it 

would seriously endanger the territorial integrity or political 

independence of a state concerned; the assistance to secessionist 

movements in the case of national liberation; the counter-

intervention to balance the prior interventions of other states in 

a civil war; and the rescue in cases when people are threatened 

with enslavement or massacre. 30  The use of force in such 

circumstances should be justified, including the situation 

descried in the last case when a state is unwilling to protect its 

own citizens from genocidal acts or other atrocities, such as 

large-scale killing, ethnic cleansing or serious violations of 

human rights and international humanitarian law, as Walzer 

explained in his fourth revision of the legalist paradigm.31  

Human suffering, for its part, has not traditionally been 

considered a just cause for the use of force.32 But the praxis of 

international society is changing in this regard, and humanitarian 

grounds may become a prima facie just cause for intervention, as 
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it was the case of enforcement actions authorized by the UN 

Security Council in Northern Iraq in 1991, in Somalia in 1992, in 

Rwanda and Haiti in 1994 and in East Timor in 1999.33 As the 2004 

UN Secretary-General’s High-Level Panel on Threats, Challenges and 

Change report A More Secure World: Our Shared Responsibility makes 

clear: there is “a collective international responsibility to 

protect” that is exercisable by the UN Security Council, which 

“can always authorize military action to redress catastrophic 

internal wrongs if it is prepared to declare that the situation is 

a ‘threat to international peace and security.’” 34  Without 

question, therefore, genocide and other large-scale killing, 

ethnic cleansing or serious violations of human rights and 

international humanitarian law amounting to a threat to peace 

should generate response from international society acting through 

the United Nations. Under such circumstances, the “a collective 

international responsibility to protect” triumphs the principle of 

non-intervention, reinforcing the idea that humanitarian grounds 

may constitute a just cause for the use of force in international 

relations.35  

Whether or not it is just for a state or the group of states 

to intervene forcibly in the internal affairs of another state is, 

however, another question. One may argue that any military 

intervention, even if it is undertaken from humanitarian motives, 
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collides with both Just War Tradition and international law lines 

of reasoning. This is because military intervention is considered 

a crime against peace, as every such action involves the violation 

of the political sovereignty and territorial integrity of the 

state, on which territory it takes place. 36  In line with this 

reasoning, military intervention equals an act of aggression, 

which is to be repulsed and punished. 37  In Aquinas’ writing, the 

just war was a war of execution, a vindication of good, taken to 

avenge wrong suffered, implying more favorable approach to 

military intervention undertaken on humanitarian grounds viewed as 

a punishment of evil. 38  However, at the beginning of the twenty-

first century, the use of force is no longer considered a means 

generally permitted to redress wrongs inflicted by evildoers.39 As 

we have seen in the previous chapter, the international legal 

regime based on the UN Charter prohibits the use of force against 

another state.40 The bellum legale, the legal war, as well as the 

bellum iustum, the legitimate war, are limited to the exercise of 

the right of self-defense against an armed attack in accordance 

with Article 51 of the UN Charter, and to the implementation of 

collective measures with respect to threats to the peace, breaches 

of the peace, and acts of aggression under Chapter VII of the UN 

Charter. 41  However, when it comes to the authorization of the UN 

Security Council, it may not be always easy to determine what in a 
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particular situation constitutes, ipso facto, a just cause. In the 

case of humanitarian intervention, it is obvious that the action 

should be humanitarian in character and saving lives should be its 

principal objective. But what is not quite clear is the 

seriousness of the situation that warrants military action. Is 

there a threshold, when human rights violations become a ‘threat 

to international peace and security’ and humanitarian intervention 

becomes justified? Is it 100th slain citizen or the next refugee 

after 1,000th have been forced to leave home? Walzer’s reply seems 

reasonable, although it is highly subjective in nature: 

“[h]umanitarian intervention is justified when it is a response . 

. . to acts ‘that shock the moral conscience of mankind.’”42  

 

Legitimate Authority 

 

However, the legitimate application of force in 

international relations depends ultimately not only on a just 

cause but also on the common perception of the legitimacy of the 

decision to resort to force, to go to war. Among the ius ad bellum 

criteria, a just cause is closely linked to the second category 

known as a proper, right or legitimate authority, which defines 

who has the right to use force. Historically, the purpose of this 

criterion was to eliminate vigilante activity within a state. 43  

The decision to go to war had to be a matter for decision by those 

who are legally authorized to do so. As Aquinas puts it, “the care 

of the common weal is committed to those who are in authority.”44  

It is, therefore, “their business to watch over the common weal of 

the city, kingdom, or province subject to them,” and to that end, 
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“it is lawful for them to have recourse to the sword of war in 

defending the common weal against internal disturbances, when they 

punish evil doers . . . , so too in defending the common weal 

against external enemies.” 45  More to the point, Aquinas quotes 

Augustine, claiming that “[t]he natural order conductive to peace 

among mortals demands that the power to declare and counsel war 

should be in the hands of those who hold the supreme authority.”46 

For Aquinas, writing in the thirteenth century, this authority 

came ultimately from God, who provided legitimacy and moral 

sanction for its execution.47  

For almost eight centuries following Aquinas’ Summa 

Theologiae, the concept of legitimate authority based on a lawful 

sovereign seemed to pose few problems since international 

relations became increasingly structured around the multiplicity 

of sovereign states, which recognized no higher authority. 48  But 

the introduction of the UN Charter and the creation of the United 

Nations in the aftermath of the Second World War, trying to 

correct the deficiencies of the Covenant of the League of Nations 

and its ineffective organization, altered the situation radically. 

The UN Charter stipulates that states have the right to take up 

arms only in self-defense and that any use of force beyond that 

must be taken with the authorization of the UN Security Council. 

Although, to quote Aquinas, “the care of the common weal is 

committed to those who are in authority,” and it is “their 

business to watch over the common weal” of those who are subject 

to their authority, and to that end, it is lawful for them to 

“recourse to the sword of war” in “defending the common weal 

against internal disturbances” and “external enemies,” 49  as 
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enshrined in the principle of sovereignty and its corollary rule 

of non-intervention, the current norms of international society, 

as we have seen, deprive those in power of the authority to make 

their war decisions but as a measure of self-defense against an 

armed attack. The legitimate authority of those in power in our 

times rests in particular institutions and persons, whose 

legitimacy is no longer derived from God’s will, but it is subject 

to national as well as international laws and constituencies that 

reflect the will of people, and states respectively, and that hold 

them responsible and accountable for their behavior.  

The restriction of the Just War tradition in relation to the 

legitimate authority on the application of force rests in the main 

on the presumption that war no longer serves as an act of 

vindictive justice taken to “punish evil doers.” 50  It has 

proceeded from the conviction that whatever grievances, war is an 

illegal and unjust means for settling those grievances. 51  As we 

have seen earlier, legal and moral assumptions can be overcome by 

war decisions made by the UN Security Council to “maintain 

international peace and security” by “tak[ing] effective 

collective measures for the prevention and removal of threats to 

the peace, and for the suppression of acts of aggression or other 

breaches of the peace.”52 To that end, the UN Security Council is 

provided with “primary responsibility for the maintenance of 

international peace and security,” 53  and, as such, possesses the 

legitimate authority to make war decisions on behalf of 
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international society. 54  Decisions to use force taken by the UN 

Security Council, as it was mentioned in the previous chapter, 

have the form of authorization of a state, or group of states, 

acting through regional arrangements or agencies, to carry out 

enforcement action with respect to threats to the peace, breaches 

of the peace, and acts of aggression under Chapter VII of the UN 

Charter.55

The UN Security Council, however, cannot literally claim the 

legitimate authority to make war decisions while remaining within 

the idiom of the Just War tradition as established by Aquinas, 

since the requirement of the legitimate authority limits the right 

to make such decisions to sovereign political entities, that is, 

states. 56  The United Nations as an international organization in 

general, and the UN Security Council as its executive arm in 

particular, lack the sovereignty in the traditional sense given by 

Bodin in terms of state’s supremacy over all authorities within 

its territory and population and independence of authorities 

outside it. 57  Yet, both international law reality and moral 

prudence dictate that United Nations’ war decisions in the form of 

the UN Security Council authorization of collective measures under 

Chapter VII of the UN Charter is highly desirable, if not 

necessary, for that it provides war with legitimacy and moral 

sanction for its execution. 58  This is precisely the point 

                                                 
54  See Johnson, “The Just-War Idea and the Ethics of Intervention,” in 

Ficarrotta, ed., The Leader’s Imperative: Ethics, Integrity, and Responsibility, 

pp. 111-119. 

 
55  See Georg Ress, “Article 53,” in Simma, ed., The Charter of the United 

Nations: A Commentary, p. 730. 

 
56  See Johnson, “The Just-War Idea and the Ethics of Intervention,” in 

Ficarrotta, ed., The Leader’s Imperative: Ethics, Integrity, and Responsibility, 

p. 117. 

 
57  See Jean Bodin, Six Books of Commonwealth, Book I, Chapter 8, On 

Sovereignty, in Brown, Nardin and Rengger, eds., International Relations in 

Political Thought: Texts from the Ancient Greeks to the First World War, pp. 272-

273. 

 
58  See Barry, The Sword of Justice: Ethics and Coercion in International 

Politics, p. 15. 
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acknowledged in the 2004 UN Secretary-General’s High-Level Panel 

on Threats, Challenges and Change report A More Secure World: Our 

Shared Responsibility, which puts the authority of the UN Security 

Council at the centre of the question of the lawful and justified 

use of force in international relations, while reinvigorating its 

role in relation to the full range of security threats with which 

states are concerned, including the issue of humanitarian 

intervention. 59  In the absence of the UN Security Council 

authorization, the use of force other than that of self-defense 

against an armed attack is to be rendered illegal and unjust, the 

lack of the legitimate authority on the part of the United Nations 

that may be claimed on the basis of Aquinas’s theoretical 

standpoint, notwithstanding. In this respect, it is critical to 

see the Just War thinking as a dynamic tradition reflecting the 

changing nature of international society rather than as a set of 

prescriptions to be rigidly applied and interpreted.  

Given the responsibility for the maintenance of 

international peace and security, the UN Security Council is 

therefore best positioned to serve as a legitimate authority when 

it comes to the authorization of collective measures involving the 

use of force in international relations. Regional organizations 

and agencies, whose subsidiary role with regard to the maintenance 

of international peace security is recognized in the UN Charter, 

could also act as authorizing bodies, although the primary role of 

the UN Security Council should be maintained and no enforcement 

action should be taken without the authorization of the UN 

Security Council, as stipulated in the UN Charter.60  

In practice, however, the UN Security Council’s decision 

have often been far from consistent, responsive and efficient in 

addressing threats to international peace and security. In the 

case of humanitarian crisis in Kosovo, for example, the UN 

                                                 
59   See Report of the High-level Panel on Threats and Challenges and Change, A 

More Secure World: Our Shared Responsibility, pp. 61-74. 
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Security Council could not authorize the use of force to address 

the very real security needs well described in its previously 

issued resolutions. 61  This damaging failure was primarily due to 

the shortcomings inherent in the UN Security Council—the right of 

the five permanent members of the UN Security Council to veto any 

decision they find contrary to their interests, which in the case 

of Kosovo would have been exercised by Russia if any of the UN 

Security Council resolutions had contained the authorization of 

the use of force against Yugoslavia—the then Russian ally 

responsible for the humanitarian catastrophe in Kosovo. 62  Under 

such circumstances, the lack of unanimity among the five permanent 

members of the UN Security Council should not be a hindrance to 

enforcement action undertaken by regional organizations or 

agencies, on which the UN Charter confers an important role in 

matters relating to the maintenance of international peace and 

security. In this respect, one might ask whether the UN Security 

Council authorization have necessarily a higher moral quality than 

the authorization given by a relevant decision-making body of a 

regional organization or agency, such as the OSCE, the EU, the AU, 

or the OAS?  

The use of force authorized by the UN Security Council as 

enforcement action under Chapter VII of the UN Charter, would 

presumably have had greater legitimacy than the action authorized 

by a regional organization or agency, but it is not quite clear 

whether it would have been any more just, as the politics of the 

United Nations is no more different in its character to that of 

its member states, including relevant members of particular 

regional organization of agency, and the decision to use force is 

                                                 
61   See “Resolution 1160 (1998),” S/RES/1160 (1998) (UN Security Council, March 

31, 1998) (http://www.un.org/en/documents/index.shtml [last accessed December 

2009]); “Resolution 1199 (1998),” S/RES/1199 (1998) (UN Security Council, 

September 23, 1998) (http://www.un.org/en/documents/index.shtml [last accessed 

December 2009]); and “Resolution 1203 (1998),” S/RES/1203 (1998) (UN Security 

Council, October 24, 1998) (http://www.un.org/en/documents/index.shtml [last 

accessed December 2009]). 

 
62   See Bruno Simma, “NATO, the UN and the Use of Force: Legal Aspects,” 
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always a matter of policy and prudence, regardless of the fact by 

whom and where such decision is being made. As Walzer notes with 

regard to the justification of humanitarian intervention: 

 
It is not the conscience of political leaders that one 
refers to in such cases. They have other things to 
worry about and may well be required to repress their 
normal feelings of indignation and outrage. The 
reference is to the moral convictions of ordinary men 
and women, acquired in the course of their everyday 
activities. And given that one can make a persuasive 
argument in terms of those convictions, I don’t think 
that there is any moral reason to adopt that posture 
of passivity that might be called waiting for the UN 
(waiting for the universal state, waiting for the 
messiah . . .).63

 

Rightful Intention 

 

The authorization process and the proper reason for going to 

war described above are tied to additional ius ad bellum criterion 

of the Just War tradition: rightful intention. In effect, that war 

is undertaken by a legitimate authority and in a just cause does 

not ensure that it is a just war. As Aquinas identifies, the third 

“thing” is necessary, namely, that “the belligerents should have a 

rightful intention, so that they intend the advancement of good or 

the avoidance of evil.”64 Drawing on Augustine’s idea that “[t]rue 

religion looks upon as peaceful those wars that are waged not for 

motives of aggrandizement or cruelty but with the object of 

securing peace, of punishing evildoers, and of uplifting the 

good,” he argues that “even if the war be declared by legitimate 

authority and for a just cause, it is nonetheless rendered 

unlawful through a wicked intention.” 65  Indeed, the wicked 

                                                 
63  Walzer, Just and Unjust Wars: A Moral Argument with Historical 

Illustrations, p. 107. 

 
64  Aquinas, “Summa Theologiae,” II-II, Question 40, Of War, First Article, in 

Brown, Nardin and Rengger, eds., International Relations in Political Thought: 

Texts from the Ancient Greeks to the First World War, p. 214. 
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intention can render the war which, having a just cause and being 

declared by the legitimate authority, is otherwise just, unjust.66  

The rightful intention seeking to secure peace, to punish 

evildoers, and to promote good, is therefore essential for a war 

to be just. From the perspective of the Just War tradition, war 

can be transformed into peace by the spirit in which is waged, 

that is, by a rightful intention. As Augustine notes,” [w]e do not 

seek peace in order to be at war, but we go to war that we may 

have peace.” 67  Augustine finds the ultimate end of war in 

achieving peace by promoting good and preventing the spread of 

evil. He believes, as Aquinas writes, that those who wage war can 

be peaceful in warring, “so that [they] may vanquish those whom 

[they] war against and bring them to the prosperity of peace.” 68  

In his view, war is an instrument of a just change in 

international relations, 69  moving the aim of creating a better, 

more just, and more lasting peace than there would otherwise have 

been to the centre of the criterion of rightful intention.  

The idea of a rightful intention refers to inner logic and 

purpose of policy, in contrast to what might be publicly declared 

purpose of war. The inclusion of the rightful intention in the 

Just War tradition is meant to limit war objectives to the 

vindication of a just cause. For it may happen that, the appeal to 

a just cause cannot be literal but purely rhetorical and the war 

that is waged for a just cause may have a different, hidden, and 

perhaps far from just, motive. The presence of such a motive or a 

variety of motives, which are usually involved in such a complex 

human activity as war, does not necessary invalidate the decision 

to go to war. Neither does it nullify a just cause, provided that 

                                                 
66  Ibid., pp. 214-215. 

 
67  Ibid., p. 215. 

 
68  Ibid. 

 
69   Augustine of Hippo, The City of God against the Pagans, Book XIX, Chapter 

12, in Brown, Nardin and Rengger, eds., International Relations in Political 

Thought: Texts from the Ancient Greeks to the First World War, p. 126. 
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the military action seeks a better subsequent peace. 70  In other 

words, war has a rightful intention provided that it “intend[s] 

the advancement of good or the avoidance of evil.”71 In evaluating 

whether this criterion is satisfied, the first question would be 

whether the primary intention of war is to bring peace. Second, 

whether other motive or motives are present, whether they are 

legitimate, and if so, whether they are only present, or they are 

dominant. To put it differently, whether they are relevant to a 

just cause, or whether they are not and the real cause for which 

war is being undertaken is not just.72

In the case of humanitarian intervention as in the case of 

any other military intervention, the presence of other non-

humanitarian motives does not necessarily have to nullify the 

humanitarian effect sought and to dismiss the action as 

unjustified from a humanitarian point of view. It happens that a 

particular use of force has other motives and humanitarian cause 

is claimed to be principal justification for the action, as was 

the case of the US attempt to justify the invasion of Iraq in 2003 

on humanitarian grounds. 73  But it also happens that humanitarian 

objectives of a particular action are compatible with other 

motives, whether political or economic, and that the action has a 

significant humanitarian benefit, as it was with India’s 
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intervention in East Pakistan in 1971. 74  The 2004 UN Secretary-

General’s High-Level Panel on Threats, Challenges and Change 

report A More Secure World: Our Shared Responsibility, states 

quite unambiguously that for a humanitarian action to be 

considered legitimate it has to have a proper purpose, which 

according to the report means that “the primary purpose of the 

proposed military action is to halt or avert the threat in 

question, whatever other purposes or motives may be involved.”75   

To some extent, the role assigned to the UN Security Council 

with regard to the authorization of enforcement action to maintain 

international peace and security outlined earlier in relation to 

the legitimate authority may help clarify the intent of the 

proposed action, whether humanitarian or other, since it is in 

effect undertaken on behalf of international society as a whole. 

As Vattel notes, every state has the right to make war in the case 

of justice if necessary, 76  but there is also commitment to 

interests of “the great society of Nations” as a whole, as one, 

Vattel writers, “must never lose sight of the necessary law [of 

nations, i.e. the natural law], which is always binding in 

conscience, and restricts even just claims “within the bounds of a 

law whose principles are consecrated to the safety and welfare of 

the universal society of Nations.” 77  The duty to aim at a better 

state of peace which is at the core of the criterion of rightful 

intention is, after all, intended to establish a more just and 

durable peace not only for those involved in a conflict, but for 

international society as a whole. 78  This implies that the reason 

                                                 
74  See Walzer, Just and Unjust Wars: A Moral Argument with Historical 

Illustrations, pp. 105-107. 
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76   See Vattel, The Law of Nations, Book 3, Chapter 12, in Brown, Nardin and 
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for going to war must be of a greater benefit to international 

peace and security far beyond the peace agreement between the 

parties to a particular conflict. Following the Just War 

tradition’s line of reasoning, the ultimate purpose of war is to 

create conditions under which states and their citizens, even 

those of enemy states, can enjoy a better state of peace than 

there would have been had war not being waged, a situation which 

in Walzer’s words would be “more secure . . . , less vulnerable to 

territorial expansion, safer for ordinary men and women and for 

their domestic self-determination.”79  

 

Last Resort 

 

 That war should be waged only as a last resort is at the 

centre of the Just War tradition, which considers war a terrible 

devise of human conduct that has to be avoided at all cost. Nobody 

expressed it with more persuasiveness than Erasmus, the major 

proponent of Christian pacifism and, indeed, one of the fiercest 

critics of just war ethics in the Early Modern Era by saying that: 

“If there is anything in mortal affairs which should be approached 

with hesitancy, or rather which ought to avoided in every possible 

way, guarded against and shunned, that thing is war; there is 

nothing more wicked, more disastrous, more widely destructive, 

more deeply tenacious, more loathsome in a word more unworthy of 

man, not to say of a Christian.” 80  The intrinsic value of human 

life, moderation and peace contained in Christian ethic, Erasmus 

advocated, and reflected in the Just War tradition requires that 

war should not waged at hand but saved for a very special moment 
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as the last point in a series of options that have proved to be 

fruitless.  

The last resort criterion is a complex element in the Just 

War tradition. It does not mean that force is not to be applied 

but that it should be used only after other options have been 

tried out and there is no reasonable ground to believe that that 

any other means will adequately achieve the just aim of one’s 

intention. 81  This makes the application of the criterion of last 

resort a matter of weighting all the factors and deciding what 

might or might not be possible given the present circumstances, 

taking into account actual or possible consequences of an action 

or inaction. To say that the criterion of last resort, as all 

others, has been satisfied is thus a matter of honest practical 

judgment of particular circumstances.82 However, the indeterminate 

quality of decision-making process, in conjunction with political, 

military and strategic motives, makes the judgment whether the 

criterion of last resort has been satisfied more difficult and the 

evaluation of the legitimacy of war less easy. Plausible arguments 

in favor of the application of less drastic options short of force 

seem always to be present, as Walzer succinctly points out:  

 
War as a “last resort” is an endlessly receding 
possibility invoked mostly by people who would prefer 
never to resist aggression with force. After all, 
there is always something else to do, another 
diplomatic note, another meeting.83

 

The condition that war must be a last resort does not mean 

to wait forever. Taking the time to give other peaceful means a 

chance may strengthen the aggressor or make it more difficult and 
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more costly in several ways, if not impossible, to dissuade him.84 

In line with the Just War tradition, the legitimacy of a 

particular military action should be judged on the basis of good 

it does and harm it prevents or stops. From a strategic point of 

view, it is possible to resort to force sooner or later. But from 

a moral perspective, there seems to be a spectrum with the 

justified use of force somewhere in the middle, ranging from an 

illegitimate military action taken when, in fact, nothing has been 

done to resolve the issue peacefully to an equally illegitimate 

action delayed until its effectiveness in preventing harm has been 

greatly diminished. 85  Postponing the use of force until the very 

last moment, for example, in the case of humanitarian 

intervention, may be a recipe for disaster, as people on the 

ground will suffer and die while outside world will be engaged in 

careful deliberation on the best response to an ongoing 

humanitarian catastrophe. The 2004 UN Secretary-General’s High-

Level Panel on Threats, Challenges and Change report A More Secure 

World: Our Shared Responsibility, proposed that it is not 

necessary to try every non-military option before the force is 

applied, but to explore them with a reasonable ground to believe 

that other non-military actions are unavailable or unavailing.86  

 

Reasonable Prospect of Success  

 

 For a war to be just, it should do more good than it would 

otherwise have been achieved by other means. It must have a 

reasonable chance of achieving war’s objective at acceptable 

costs. The criterion of a reasonable prospect of success is 

designed to clarify the necessity and purpose of using force. It 
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serves as a brake against unnecessary suffering in the way that, 

if there is no reasonable likelihood that the loss of life and 

other harm that war entails would not achieve war’s just aim and 

make the situation better, force should not be used.87 The idea of 

a just war requires that there is purpose worth dying for and that 

those who die in a war do not die in vain. 88  This brings us back 

to the criterion of a just cause and to the legitimate ends of 

war, among which resistance against an armed attack, restoration 

of what has been seized unjustly and reasonable prevention of 

wrongs, are of primary importance. A just war is one that it is 

morally urgent to win when the territorial integrity and political 

independence of a state, self-determination of people and human 

life, are at stake. 89  Once these objectives are secured, or once 

they are within reach, the inner logic of the idea of reasonable 

prospect of success says that a war should be stopped to avoid any 

further deaths and suffering, which beyond that point would be 

needless. 90 From the perspective of the criterion of a reasonable 

prospect of success, just wars are limited wars both in relation 

to their objectives and their duration once war’s goals have been 

accomplished. Indeed, there is nothing like winning in a just war, 

only a rough approximation to it when the just aim of war, the 

good sought, is achieved.91   

 If the use of force is not likely to do more good than harm, 

it cannot be justified. The same applies to humanitarian 

intervention, which should have a reasonable prospect of success 

in stopping genocide and other large-scale killing, ethnic 

cleansing or serious violations of human rights and international 
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humanitarian law that trigged the action, without making things 

materially worse than they would otherwise have been. The 2004 UN 

Secretary-General’s High-Level Panel on Threats, Challenges and 

Change report A More Secure World: Our Shared Responsibility 

endorses this idea under the fifth criterion of the legitimate use 

of force called “balance of consequences.” 92 It states that there 

must be a reasonable chance of the military action being 

successful in achieving its objective, “with the consequences of 

action not likely to be worse than the consequences of 

inaction.”93  

 

Discrimination  

 

Once the decision had been taken to resort to war, the 

criteria of ius in bello, the just conduct of war, were said to 

govern the actual use of force. The two criteria that shape the 

ius in bello are discrimination and proportionality. The first 

criterion means that a distinction must be made between combatants 

and objects used for military purposes, which can be deliberately 

attacked because they represent the direct and legitimate aim of 

the attack in achieving its purpose in the course of war, and non-

combatants and properties, which are not used for military 

purposes and must not be attacked.94

In fact, the criterion of discrimination needs to be 

interpreted with reference to the concept of double effect, as 
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formulated by Aquinas to encompass situations in which injury or 

death of an innocent person that is not involved in harm inflicted 

or sought in warring is unavoidable. 95  According to this 

principle, “[n]othing hinders one act having two effects, only one 

of which is intended, while the other is beside the intention.”96 

“[M]oral acts take their species according to what is intended and 

not according to what is beside the intention, since this is 

accidental.” 97  This means that indirect evil effects of the 

belligerents’ behavior, called in contemporary jargon “collateral 

damage,” 98  are beyond the bounds of moral responsibility as long 

as the intended action is good in its nature and a good effect is 

sought. The evil effects are not to be willed as a means to the 

good effect, but both effects have to arise simultaneously from 

the good action which caused them. 99  The goodness of the good 

action, then, has to be done directly as well as directly willed, 

and the good effect has to arise as immediately from the act as 

any secondary evil effect for which the belligerents are not to be 

held responsible.100  

It follows that it is morally permissible for combatants to 

take an action that will possibly or probably produce evil 

effects, provided that the action intends to realize good effects 

and that the evil effects caused by the action are not willed and 

therefore accepted with due reluctance, demonstrating the earnest 
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effort to avoid and minimize them.101 Thus the belligerents are, if 

there is a good effect sought, justified in causing incidental 

evil effects of their action. But injury or death of non-

combatants must truly be an unwelcomed side-effect and must 

genuinely not be part of the military action seeking a legitimate 

military objective, which means that the risk posed by the 

military action to non-combatants must be reduced to a minimum.102 

In this respect, there is one other aspect that deserves 

attention. This is the issue of proportionality, which will be 

discussed later. For now, it is enough to say that the likely harm 

done by the military action on non-combatants must not be 

disproportionate to the good expected and the military benefit 

thereof.103 As Walzer summarizes, it is permitted to take an action 

that is likely to have evil effects provided the following four 

conditions are met:  

 
1) The act is good in itself or at least indifferent, 
which means, for our purposes, that it is a legitimate 
act of war. 
 
2) The direct effect is morally acceptable—the 
destruction of military supplies, for example, or the 
killing of enemy soldiers. 
 
3) The intention of the actor is good, that is, he 
aims narrowly at the acceptable effect; the evil is 
not one of his ends, nor is it a means to his ends, 
and, aware of the evil involved, he seeks to minimize 
it, accepting costs to himself. 
 
4) The good effect is sufficiently good to compensate 
for allowing the evil effect; it must be justifiable 
under Sidgwick’s proportionality rule.104
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 With the changing nature of conflicts and the shift from 

interstate to intrastate violence with guerilla-like or 

clandestine opponents, the soldier engaged in a combat may find it 

difficult to ensure that his or her actions is effective and 

efficient in military terms, and yet justifiable in relation to 

the criterion of discrimination. 105  The high civilian casualties 

associated with NATO’s military action against Yugoslavia and, 

more importantly, with the US-led invasion of Iraq underscores the 

difficulty nowadays of distinguishing combatants and non-

combatants. 106  When adversaries work secretly, utilize dual-use 

facilities or infrastructure, behave like civilians, or hide in 

cities,107 how it is possible to attack them appropriately without 

killing large numbers of civilians? Walzer’s response to the 

problem of guerrilla war seems to be appropriate here. He 

acknowledges the fact that the rules of war may at certain stage 

became an obstacle to the military victory. 108  However, if these 
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conduciveness to the end is slight in comparison with the amount of the mischief.” 

Quoted in Walzer, Just and Unjust Wars: A Moral Argument with Historical 

Illustrations, p. 129.  

 
105  See Paul Cornish, “The Ethics of ‘Effects-Based” Warfare: the Crowding out 

of Jus in Bello,” in Reed and Ryall, eds. (foreword by General Sir Richard 

Dannatt), Price of Peace, Just War in the Twenty-First Century, pp. 190-191.  

 
106  It is estimated that as few as 489 and as many as 528 civilians were killed 

during NATO’s military action against Yugoslavia. With regard to the US-led 

invasion of Iraq, it is estimated that as few as 1,000 and as many as 3,240 

civilians were killed during major combat operations associated with the invasion. 

See Civilian Deaths in the NATO Air Campaign (Human Rights Watch, February 1, 
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Twenty-First Century: Reaping the Benefits and Facing the Challenges of Modern 

Weaponry and Military Strategy,” in Timothy L. H. McCormack and Avril McDonald, 

eds., Yearbook of International Humanitarian Law 2004 (The Hague: T.M.C. Asser 

Press, 2006), p. 135. 

 
107  See e.g. Sebastian Buciak, ed., Asymmetrische Konflikte im Spiegel der Zeit 

(Berlin: Verlag Dr. Köster, 2008); and Pierre Servent, Les guerres modernes, 

racontées aux civil . . . et aux militaires (Paris: Buchet/Chastel, 2009). 

 
108  See Walzer, Just and Unjust Wars: A Moral Argument with Historical 

Illustrations, p. 195. 
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rules could be set aside, “they would have no value at all.” 109  

“[I]f it is always morally possible to fight, it is not always 

possible to do whatever is required to win,” he stresses. 110  

Therefore, bearing in mind the concern for self-determination of 

the people of a state, on which territory war is being waged:  

 
The war cannot be won, and it should not be won. It 
cannot be won, because the only available strategy 
involves a war against civilians; and it should not be 
won, because the degree of civilian support that rules 
out alternative strategies makes the guerillas the 
legitimate rulers of the country. The struggle against 
them is an unjust struggle as well as one that can 
only be carried on unjustly. Fought by foreigners, it 
is a war of aggression, if by a local regime alone, it 
is an act of tyranny.111  

 

Proportionality  

 

The second criterion of ius in bello is proportionality, 

which means that the costs of war in terms causalities and the 

amount of damage to civilian property must not be disproportionate 

compared to the military advantage gained by the partial or total 

destruction of legitimate military targets in the course of war.112 

In other words, incidental harm done during the war must be 

proportionate to a good effect sought. 113  That war must be fought 

justly as well as in a way that is proportionate to the likely 

military benefit was first voiced by Cicero, who argues that 

disproportionate punishment might unbalance the peace sought once 

                                                 
109  Ibid.  

 
110  Ibid.  

 
111   Ibid., pp. 195-196. 

 
112  See Guthrie and Quinlan, Just War, the Just War Tradition: Ethics in Modern 

Warfare, p. 40. 

 
113  See Aquinas, “Summa Theologiae,” II-II, Question 64, Of Killing, Sixth and 

Seventh Article, in Brown, Nardin and Rengger, eds., International Relations in 

Political Thought: Texts from the Ancient Greeks to the First World War, pp. 215-

220. 
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the victory is achieved. 114  For his part, Aquinas adds the 

Christian ethics to the argument, saying that “though proceeding 

from a good intention, an act may be rendered unlawful if it be 

out of proportion to the end.”115 “It is lawful to repel force by 

force, provided one does not exceed the limits of a blameless 

defense,” he points out.116 This means that the evil effects of war 

should be proportionate to the injustice to be prevented or 

remedied by war, and that, in the application of force, one 

should, as Vitoria wrote, “always observe reasonable limits and do 

not go further than necessary.” 117  It follows that even if the 

cause of war is just one has to consider whether the good expected 

from war is reasonably large enough to outweigh the inescapable 

harm in loss of lives, damage and disruption done in the course of 

war. If not, as Pufendorf states, “good sense and humanity counsel 

us not to resort to arms.” 118  “[W]e should inflict no more 

suffering on an enemy than defence or vindication of our right and 

its future assurance requires.”119  

What the criterion of proportionality holds is that it is 

prohibited to inflict excessive harm, first, in order to win the 

war, in what is usually called military necessity, and secondly, 

in proportion to the good achieved. 120  This means that everything 

                                                 
114  See Cicero, De Officiis, translated by Miller (http://www.stoics.com/ 

cicero_book.html [last accessed December 2009]), Book I, x-xi, para. 33; Book I, 

xi, para. 35. 
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116  Ibid.  
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has to be weighted and taken into account, but this is, of course, 

obviously hard to do, giving one considerable leeway. What the 

weighting effectively means is to make a comparison between the 

situation before the attack on a selected military target in 

particular, or before the war in general, and the expected 

situation after it. One has to weight what may be different 

probabilities for the outcomes being imagined, and to factor these 

into the evaluation of whether to take a particular military 

action.121 Indeed, such an assessment entails the juxtaposition of 

waging war with doing whatever is the best in given circumstances 

to address the issue, for which the war has been eventually called 

for, by other means.122 This is even more problematic, if one takes 

into account that there is no predetermined and independent set of 

values against which one can measure the proportionality of 

destruction caused in the course of battle or war as such. 123 The 

difficulty applying the criterion of proportionality also arises 

from purely military consideration. As Walzer writes, “soldiers 

are entitled to try to win the wars they are entitled to fight,” 

which means that they should do their utmost to win and to end the 

fighting as soon as possible “to reduce the probability of future 

fighting, or avoid immediate or horrifying consequence.” 124  Hence 

anything but acts forbidden by international humanitarian law, 

purposeless or wanton violence should be permitted provided that 

it is useful and proportionate to secure victory.125

                                                                                                                                      
120  See Walzer, Just and Unjust Wars: A Moral Argument with Historical 

Illustrations, p. 129. 

 
121 See Michael Quinlan, “A British Political Perspective,” in Reed and Ryall, 

eds. (foreword by General Sir Richard Dannatt), Price of Peace, Just War in the 
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The application of the criterion of proportionality involves 

difficult decisions made in conditions of uncertainty and honest 

practical judgments about the likely outcome of the military 

action. And yet such decisions, however difficult, must be made to 

decide whether the use of force is justified, taking into account 

especially the harm inflicted on these who ought not to be harmed. 

The criterion of proportionality, taken together with the 

criterion of discrimination centered around the concept of double 

effect, makes clear that the use of force should be as limited as 

possible. This idea is reflected in the 2004 UN Secretary-

General’s High-Level Panel on Threats, Challenges and Change 

report A More Secure World: Our Shared Responsibility, which lists 

the proportional means in the five criteria of legitimacy of the 

use of force by stating that the scale, duration and intensity of 

military action had to be kept at minimum necessary to achieve its 

objective.126  

Although civilian causalities are not regarded inherently 

wrong by the Just War tradition, the loss of life of innocent 

people is always a tragedy, and it may become morally wrong, if 

the number of people killed in war as a whole would not be 

warranted by war’s objective and the number of people killed in 

individual actions would be disproportionate to the value of the 

military targets directly attacked. This may come to the fore 

especially in the case of humanitarian intervention, for that 

humanitarian intervention which would result in the excessive 

death and injury of the innocents on whose behalf the action might 

have been taken could hardly be called humanitarian. At the end of 

the day, from the perspective of the victims, it would not make 

any difference whether they would have been injured or killed by 

the oppressive government, or as a result of humanitarian 

intervention that aimed to stop large-scale killing, ethnic 

                                                 
126   See Report of the High-level Panel on Threats and Challenges and Change, A 

More Secure World: Our Shared Responsibility, p. 67. 
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cleansing or serious violations of human rights and international 

humanitarian and to save them from the hand of the oppressor. 

 

Ius post Bellum 

 

 The criteria of ius ad bellum and ius in bello described 

above are sets of norms required for comprehensive moral 

consideration of both the ends and means of warfare. In line with 

the Just War tradition, they must be satisfied before one can 

conclude that a particular war has been just. But the criteria of 

a just war are not fixed formulas into which one can plug 

empirical factors for a given situation and generate an 

unambiguous conclusion. They are a broader set of value guidelines 

and principles that may be variously interpreted and applied, and 

not a sort of checklist that can be ticked or crossed. The Just 

War tradition is dynamic in nature. Although its central ideas 

endured, the tradition has developed over centuries in response to 

political and technological innovation of international society, 

and in the same way it continues to evolve also in our times. 127  

The harsh and intensively difficult reality of post-cold war 

conflicts and efforts to create viable political communities, for 

example in Kosovo after NATO’s military action against Yugoslavia 

or in Iraq after the US-led invasion, have drawn more concentrated 

and sustained attention to the issue of justice after war: ius 

post bellum; a subject that before was widely neglected. 128  There 

is now an increasing tendency among Christian theologians, moral 

philosophers and legal scholars to regard ius post bellum as a 

                                                 
127  See George Weigel, “The Development of Just War Thinking in the post-Cold 

War World: An American Perspective, in Reed and Ryall, eds. (foreword by General 

Sir Richard Dannatt), Price of Peace, Just War in the Twenty-First Century, pp. 

19-36. 
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third category of moral analysis of war and to incorporate it into 

the Just War tradition.129

The benefit of including ius post bellum in the moral 

assessment of war goes well beyond a theoretical quest for even 

grater comprehensiveness of the ethics of war. As the aftermath of 

NATO’s military action against Yugoslavia and the US-led invasion 

of Iraq, to note two previously mentioned examples, has 

demonstrated, when resorting to force one must have a carefully 

prepared plan for dealing with post-bellum conditions. Failing to 

have a vision of a just post-bellum settlement can break efforts 

to ensure that war ends justly. What justice specifically requires 

after war, the Just War tradition teaches us, is a just peace, a 

better state of affairs that otherwise would not have been. As 

Augustine wrote, “[w]ars themselves . . . are conducted with the 

aim of peace.” “[E]very men seeks peace . . . , [i]ndeed, even 

these who wish to disrupt an existing state of peace do so . . . 

because they desire the present peace to be exchanged for on of 

their own choosing.” 130  The establishment of a just post-bellum 

settlement is a key objective behind the criterion of rightful 

intention. It is also, as we have seen, an important factor that 

has to be taken into account in weighting the overall balance of 

consequences before resorting to force. By using force those who 

take up arms take on themselves the responsibility for what 

follows after victory is achieved. The burden of such 

responsibility can be very heavy, as appeared after NATO’s 

military action against Yugoslavia or after the US-led invasion of 

Iraq. Indeed, so heavy that its magnitude has to be weighted up 

before war can be undertaken.131
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Just War in the Twenty-First Century, p. 219. 

 
130   Augustine of Hippo, The City of God against the Pagans, Book XIX, Chapter 

12, in Brown, Nardin and Rengger, eds., International Relations in Political 

Thought: Texts from the Ancient Greeks to the First World War, p. 126. 

 
131   See Guthrie and Quinlan, Just War, the Just War Tradition: Ethics in Modern 

Warfare, p. 26. 

 196



Just wars may take a form of a short successful campaign or 

turn the fighting into a quagmire, but in general they are limited 

wars both in terms of their goals and the means employed to 

achieve these goals. The goal of a just war is a better state of 

peace, which without war would be unattainable. Thus, in addition 

to its ends and means, just war is defined by its successful 

accomplishment, which is a just peace. It aims at creating 

conditions under which a state, and citizens it represents, would 

be in a more secure possession of its rights. 132  It seeks to 

vindicate the rights of states and their citizens, whenever these 

rights have been violated. As it has been noted earlier, resorting 

to war under these circumstances is justified, but the 

continuation of the fighting after the relevant rights have been 

vindicated would constitute the violations of other rights and be 

equal to an act of aggression.133 This would change a just war into 

an unjust conquest that instead of vindicating infringed rights 

would deprive a state of the territorial integrity and political 

independence, the two rights belonging to states that are 

ultimately derived from the rights of individuals to life and 

liberty, and take their force from them.134

It is only in extreme circumstances when the criminality of 

an aggressor inherently threatens the very existence of the 

international order and the values that territorial integrity and 

political independence represent that conquest may be justified, 

as it was the case of the action taken by the Allies against Nazi 

Germany, Fascist Italy, Imperial Japan and their allies during the 

Second World War. 135  But conquest is not a crusade, a war fought 

for religious or ideological purposes which demands the utter 

destruction of a demonic enemy. As the Just War tradition teaches 
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us, the justifiable application of force has to be accompanied 

with firm moral limits and side constrains. This applies to war 

and it is equally valid for conquest. Therefore, there can be no 

such thing, to use Kant’s words, as “the moral annihilation of a 

state”136 or justified destruction of the common life it protects, 

bringing about needless suffering of people or wanton destruction 

of their property. 137  “Conquest is an acquisition; the spirit of 

acquisition carries with it the spirit of preservation and use, 

and not that of destruction,” writes Montesquieu. 138  In this 

respect, the destruction of the society or the extermination of 

all the citizens has to be considered evil practices that go 

directly against the rights of states and men and women that 

compose them.  

The rights of states to continue national existence and to 

be free from external interference in their domestic affairs, even 

of enemy states, are shaped by the same rights that justify the 

fighting in the first place, that is, the rights of individuals to 

life and liberty from which the rights of states are ultimately 

derived. 139  When fighting is over, the preservation, if not the 

restoration, of these rights, especially in the case of 

humanitarian intervention—the return of territorial integrity and 

political sovereignty and re-entry into international society—must 

be the ultimate goal of any ius post bellum settlement. 140  It is 
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the ultimate condition that has to be met for declaring the use of 

force in general, and war in particular, just. 141  To achieve the 

goal of the successful reintegration of a state in international 

society, one has to consider implementing a wide range of policy 

measures, which usually require a long-term commitment. These 

measures may be guided by both moral and legal precepts, 

encompassing ius ad bellum and ius in bello war crimes trials, 

compensation to the victim for the acts incurred during the war, 

demobilization, disarmament, demilitarization, economic, social 

and environmental reconstruction, and political rehabilitation, 

all of which aim at securing a just and lasting peace. 142  To 

abandon this process incomplete or, in the case of humanitarian 

intervention, to expose those on whose behalf the intervention 

took place to the situation worse than before the military action, 

would severely undermine the original claim of entitlement to use 

force and question the legitimacy of its application as such. 

Under such circumstances, it would be difficult to argue about 

justice. 
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V CONCLUSION 
 

 

 

 

 

 

 

For most of the history of humankind, war has been the norm 

in international relations, not the exception to it. The outlawing 

of war as an instrument of national policy, Carr vividly depicted 

in his account mentioned at the very beginning of this work, was 

the most important development in international relations and 

international law in the twentieth century. It reflected the 

general consensus on the question of when the use of force in 

international relations is lawful and justified, which since the 

ancient times had occupied minds of numerous thinkers and policy 

makers. As a necessary corollary to the society of state’s quest 

for peace, following two disastrous world wars that brought 

humankind close to collapse, came the prohibition on the use of 

force as a lawful means of settling international disputes in the 

text of the UN Charter. The United Nations, the Charter brought 

into existence, institutionalized the system of collective 

security, however imperfect, which aimed to keep all possible 

aggressors at bay by forming a preponderant collation of like-

minded states against an indeterminate aggressor whenever the 

territorial integrity or political independence of one of its 

member was at stake. It also witnessed the expansion of the body 

of international law to include protection of civilians and their 

property in wartime. The growing body of international 

humanitarian law addressed the protection of civilian victims of 

warfare, and large-scale killing, ethnic cleansing and serious 

violations of human rights have become a legitimate subject of 

international concern. The United Nations also saw the development 
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of the right of self-determination, the proliferation of 

asymmetric warfare, the cases of large-scale human rights 

violations, the acquisition of weapons of mass destruction, and a 

numerous instances when the prohibition on the use of force 

contained in the UN Charter has been violated, most prominently in 

recent years by NATO’s military action against Yugoslavia over 

Kosovo and by US’s toppling the Iraqi regime of Saddam Hussein. 

This in turn inevitably carried within it a momentum towards 

widening power disparities and cultural differences, to give rise 

to different views on when the use of force is lawful and 

justified. At the beginning of the twenty-first century and after 

more than sixty years since the creation of the United Nations, no 

consensus seems any longer to exist within international society 

on when force may or ought to be used appropriately. In Glennon’s 

words, “rules governing the use of force by states have 

collapsed.”1

 

The Roots of the Problem 

 

In his paper addressed to the 2004 UN Secretary-General’s 

High-Level Panel on Threats, Challenges and Change referred to at 

the beginning of this work, Glennon identifies three causes of the 

failure of the grand attempt of the twentieth century to impose 

binding international law on the use of force. Firstly, the 

effectiveness of legal regulation of the use of force has been 

undermined by the lack of consensus on basic values concerning 

when force ought to be used appropriately. 2  Glennon demonstrates 

this on the term “aggression,” which despite its common usage in 

the UN Charter, in the 1998 Rome Statute establishing the 

                                                 
1  Michael J. Glennon, “Legitimacy and the Use of Force,” Paper submitted in 

the preparation of the Report of the High-level Panel on Threats and Challenges 

and Change, A More Secure World: Our Shared Responsibility (New York: United 

Nations, 2004) (http://www.un-globalsecurity.org/pdf/Glennon_paper_legit_use_of_ 
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International Criminal Court, various international declarations 

and numerous efforts taken over more than sixty years by 

international society to define it, “remains a concept which has 

no settled definition.”3  

Secondly, the contemporary configuration of power that has 

emerged in the post-cold war era, that is, the United States as 

the hegemonic power and a number of second-tier power competitors, 

creates great power disparities and provides little incentives to 

comply with the international legal regime prohibiting the use of 

force in international relations based on the UN Charter.4 On the 

one hand, the advantage of hegemony discourages the United States 

to subject their power to legal constrains, as they are able to 

achieve their objectives through the application of force rather 

than through the introduction of restrains on the use of force. 5  

On the other hand, the underlying power structure, that is, the 

                                                 
3  Ibid., p. 3. The UN General Assembly adopted the Definition of Aggression 

in 1974, but it is related neither to Article 2(4) nor Article 51 of the UN 
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unipolarity, encourages other states and would-be hegemons to use 

all means, including institutional tools such as the UN Security 

Council, to advance their power and to block the pursuance of 

hegemonic interests by advocating restrains on the use of force.6 

The current geopolitical dynamics thus severely reduces incentives 

that enhance the likelihood of compliance, which are, in effect, 

powerful building blocks of any legal system. This in turn 

seriously undermines the proper functioning of the international 

legal regime prohibiting the use of force in international 

relations based on the UN Charter.7  

Thirdly, the free rider phenomenon takes over the system of 

collective security. 8  With the United States acting unilaterally 

to provide a public good, such as international peace and 

security, other states fell less incentives to do the same either 

unilaterally or multilaterally within the system of collective 

security. 9  In practical terms, it means that because of its 

dominant position in the system of states the United States are 

encouraged by other states to act whenever the public good is at 

stake, but at the same time those states are seldom willing and 

able to share the burden of providing collective security with the 

United States. 10  The result is the occurrence of the free-rider 

phenomenon and the absence of a meaningful collective action.11   

 

The Role of the United Nations 

 

The conditions outlined above limit the potential for 

regulating the use of force in international relations. As the 
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root causes of these conditions lie primarily with individual 

states, the United Nations, in Glennon’s view, can do little to 

address them.12 The most important contribution the United Nations 

can make would be to “help lay the groundwork for the creation by 

member states of conditions in which the use of force can 

realistically be regulated by law.” 13  This is precisely what the 

United Nations did when they established the UN Secretary-

General’s High-Level Panel on Threats, Challenges and Change and 

released its 2004 report entitled A More Secure World: Our Shared 

Responsibility, in which they encourage member states not to find 

alternatives to the UN Security Council as the primary body in the 

system of collective security and the ultimate authority on the 

use of force, but to make it work better than it has so far.14 In 

recognizing the seriousness of the problem, the report stipulates 

five basic criteria of legitimacy, which the UN Security Council 

(and anyone else involved in the decision) should always address 

when it comes to the decision whether to authorize or endorse the 

use of force. 15  These criteria, which have been referred to 

earlier in the text, read in full as follows:  

 
(a) Seriousness of threat. Is the threatened harm to 
State of human security of a kind, and sufficiently clear 
and serious, to justify prima facie the use of military 
force? In the case of internal threats, does it involve 
genocide and other large-scale killing, ethnic cleansing 
or serious violations of international humanitarian law, 
actual or imminently apprehended? 
 
(b) Proper purpose. Is it clear that the primary 
purpose of the proposed military action is to halt or 
avert the threat in question, whatever other purposes or 
motives may be involved? 

 

                                                 
12   See ibid., pp. 4-5. 

 
13  Ibid., p. 5. 

 
14  See Report of the High-level Panel on Threats and Challenges and Change, A 
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61. 

 
15  See ibid., p. 61. 

 204



(c) Last resort. Has every non-military option for 
meeting the threat in question been explored, with 
reasonable grounds for believing that other measures will 
not succeed? 
 
(d) Proportional means. Are the scale, duration and 
intensity of the proposed military action the minimum 
necessary to meet the threat in question? 

 
(e) Balance of consequences. Is there a reasonable 
chance of the military action being successful in meeting 
the threat in question, with the consequence of action 
not likely to be worse than the consequence of 
inaction?16

 

Although these criteria for authorizing the use of force 

were not explicitly incorporated in declaratory resolutions of the 

UN Security Council or UN General Assembly as envisaged by the 

report, 17  the report of the UN Secretary-General’s High-level 

Panel on Threats, Challenges and Change was subsequently endorsed 

at the UN World Summit in 2005 by the heads of state and 

government in the joint declaration. 18  The criteria for 

authorizing the use of force represent moral considerations of 

humanity or right conduct and, therefore, can act as drivers for 

the formation of a new law, either treaty law or custom. However, 

given the underlying power and cultural disparities and different 

views on the use of force that are reflected in Glennon’s three 

conditions outlined above, it is unlikely that these 

considerations will materialize any time soon.   

 

Towards a New Paradigm of the Lawful and Justified Use 

of Force in International Relations 

 

The absence of consensus when the force ought to be used 

appropriately is regrettable and encouraging at the same time. On 

                                                 
16  Ibid., p. 67 (emphasis in the original). 

 
17  See ibid. 

 
18  See “World Summit Outcome,” A/RES/60/1 (UN General Assembly, October 24, 

2005) (http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N05/487/60/PDF/N0548760.pdf? 

OpenElement [last accessed December 2009]).  
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the one hand, it may bring the international legal regime 

prohibiting the use of force in international relations based on 

the UN Charter close to collapse. On the other hand, it may help 

to stimulate a wider and more inclusive debate than has perhaps 

existed in this area in the early 1990s when consensus on the 

lawful and justified use of force in international relations 

seemed to be within United Nations’ reach, as demonstrated by the 

authorization of enforcement actions against Iraq following the 

aggression against Kuwait and the repression of the Kurds in 

Northern Iraq. 19  The wider discussion in which different scholars 

and policy makers find their own voice in conversation with others 

could serve as a catalyst for change in attitude toward the use of 

force and give impetus for the creation of a new international 

legal regime governing the use of force in international 

relations. The underlying objective of this work has been to 

contribute to this debate and to suggest a way in which a new 

paradigm of the lawful and justified use of force in international 

relations, including humanitarian intervention, may be specified. 

This would provide a basis for the development of a new 

international legal regime governing the use of force in 

international relations that would enable us to make a clear 

distinction between the legitimate and illegitimate application of 

force, taking into account the changing circumstances of the 

twenty-first century. 

A new legal regime to govern the use of force in 

international relations should reflect underlying geopolitical 

dynamics and address three root causes of the failure of the use 

of force regime set out in the UN Charter that Glennon identified. 

It should correspond with the actual preferences and needs of 

international society and people who endure suffering that may be 

unnecessary. And, it should focus on what is really at stake in 

                                                 
19  See “Resolution 678 (1990),” S/RES/678 (1990) (UN Security Council, 

November 29, 1990) (http://www.un.org/en/documents/index.shtml [last accessed 

December 2009]); and “Resolution 688 (1991),” S/RES/688 (1991) (UN Security 

Council, April 5, 1991) (http://www.un.org/en/documents/index.shtml [last accessed 

December 2009]). 
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this case, that is, international peace and human welfare. However 

desirable, it would not be the purpose of such an endeavor to 

secure general agreement among states about the lawful and 

justified use of force, including humanitarian intervention. At 

the beginning of the twenty-first century, war remains a permanent 

feature of the human condition and will not go away. States are 

unlikely to stop trying to acquire more power at the expense of 

others. They will continue to disagree when force should be used, 

but recognizing this fact is the first step when it comes to the 

establishment of a new legal regime to govern the use of force in 

international relations, including the case when force is used in 

pursuit of humanitarian objectives.20

Drawing upon five criteria of legitimacy contained in the 

report of the UN Secretary-General’s High-Level Panel on Threats, 

Challenges and Change A More Secure World: Our Shared 

Responsibility and the preceding discussion about the meaning of a 

legitimate, legal and just war, a set of four principles is 

proposed as a basis for a new paradigm of the lawful and justified 

use of force in international relations, including humanitarian 

intervention. These principles articulated below represent a 

mixture of political and legal considerations to find a right 

balance between the pragmatism of the former and the 

prescriptiveness of the latter. The paradigm centered around these 

principles seeks to provide a basic theoretical framework that 

should help us distinguish between obviously desirable uses of 

force and those that are clearly deplorable and open to 

condemnation. To achieve this, the principles encompass the 

situation preceding, accompanying and following a particular 

application of force. It is suggested that if a new international 

legal regime governing the use of force in international relations 

that would take into account the changing circumstances of the 

twenty-first century is introduced, it should address 

                                                 
20  See Michael J. Glennon, “Why the Security Council Failed,” Foreign Affairs, 

vol. 82 (May-June 2003), p. 35.  
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satisfactorily the following four principles, here referred to 

simply as authority, ends, means and consequences.21 The questions 

related to these principles are as follows: Who should decide when 

force is to be used? What ends should warrant the resort to force? 

What means could be pursued to achieve these ends? And, how to 

secure a successful outcome, once the application of force is 

over?  

 

Authority 

 

 The establishment of an international structure endowed with 

the authority for the authorization of force, is something, as we 

have seen earlier, which adheres to political, legal as well as 

moral considerations. They all contribute to judgments on 

                                                 
21  With regard to humanitarian intervention, these principles represent a 

simplistic account of nine recommendations made by an international group of 

graduate students I happened to be a member and with Valentina De Socio one of two 

rapporteurs on the issue of humanitarian intervention in the working group on 

human rights within the 42nd Graduate Study Programme at the United Nations Office 

in Geneva during July 2004. The recommendations read as follows: 

 

(1) Humanitarian intervention should be characterized by 

legitimacy, fairness, consistency, reliability, promptness, 

proportionality and effectiveness. (2) Minimum standards for 

humanitarian intervention should be established by the 

International Law Commission (ILC). (3) An independent committee 

composed of representatives from academia, military, public and 

non-profit sectors should be established in order to verify on a 

case-by-case basis whether standards provided by the ILC are being 

met. Finding of the committee would then be brought to the 

attention of the Security Council, which would decide on the 

intervention. (4) The United Nations has to be seen as the primary 

focus of justified interventions. The Security Council 

authorization of intervention must remain the norm. (5) The 

Security Council decision-making procedure should be changed to 

avoid a veto or a threat of veto in the case of humanitarian 

necessity. (6) The action should be carried out promptly. (7) The 

intervention should be based on integrated planning that includes 

exit plans and post-conflict peace-building strategies designed to 

deal with the root causes of the conflict. (8) The mission mandate 

and the designation of leadership and delegation of sufficient 

operational authority should be clear and specific. (9) Resource 

allocation for intervention must be robust and consistent with 

mission’s objective.   

 

“42nd Geneva Graduate Study Programme, 5-23 July 2004, The United Nations and 

Partnerships for Peace,” INF/2004/39 (Geneva: United Nations, 2005), p. 39. 
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legitimacy in terms of appraising it and securing general 

acceptance of it. The existence of an international authority 

bridges the gap between the unilateral use of force in pursuit of 

national interests, even if there are legitimate, and the 

application of force as the demonstration of the collective will 

of international society. 22  In the case of humanitarian 

intervention when states act rather from altruism than self-

interest, an international authority entitled to act in 

vindication of a general interest of international society could 

became the principal element of a better and more systematically 

rooted framework of legitimation of the use of force in 

international relations. By the same token, it seems obvious to 

presuppose that some process of international authorization could 

exist, either ante factum as a standard practice or ex post facto 

in exceptional circumstances.23  

The closest approximation to such international authority 

that exists today is the UN Security Council. The authorization of 

the UN Security Council is clearly highly desirable when it comes 

to resort to force, even in support of humanitarian objectives, as 

it provides the highest possible degree of legitimacy. But what 

happens if the UN Security Council fails to reach a prompt 

decision even thought the need for using force is urgent? The UN 

Security Council’s competences and decision-making processes 

described earlier seem empirically ill-suited for this task and 

international efforts to reinvigorate the role of the UN Security 

Council, most recently by the High-Level Panel on Threats, 

Challenges and Change, has so far failed to gain the necessary 

support. The key question is, therefore, whether the authorization 

of the UN Security Council is always necessary and whether 

                                                 
22  See Hedley Bull, “Conclusion,” in Hedley Bull, ed., Intervention in World 

Politics (Oxford: Clarendon Press, 1984), p. 195. 

 
23  See Frank Berman “Moral versus Legal Imperatives,” in Charles Reed and 

David Ryall, eds. (foreword by General Sir Richard Dannatt), Price of Peace, Just 

War in the Twenty-First Century (New York: Cambridge University Press, 2007), p. 

166. 
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authorization given by some other collective body might substitute 

the authorization of the UN Security Council. 

One might try to postulate a vertical spectrum of possible 

authority to decide on the use of force,24 ranging from different 

UN bodies and institutions to regional arrangements and agencies 

along the lines of the UN Charter. But it should be remarked that 

the UN Charter requires that no “enforcement action shall be taken 

under regional arrangements or by regional agencies without the 

authorization of the Security Council.” 25  Moreover, even if the 

graduating scale of authority was generally accepted, and other 

institutions were given the authority to decide on the use of 

force, the question why the authorization had not been obtained 

from the body exclusively entitled to do so remains unanswered. 

The impression of short-sightedness of this approach applies also 

to the inherent quality of decision-making processes of 

institutions qualified to perform such a task, as their internal 

procedures may not necessarily have higher integrity than those of 

the UN Security Council. What seems to be clear, however, is the 

fact that modifying unilateral preference and accepting constrains 

on national choice in favor of an international authority 

representing collective will when force is to be used is a matter 

of a long-term interest of international society and, in fact, the 

vital and irreplaceable element of its success.  

 

Ends 

 

 The next principle is that there is an end for the sake of 

which force is used and this end is justified. If the authority 

upon which the decision to use force is conferred should be 

internationalized to contain unilateral and arbitrary decisions, 

                                                 
24  See Michael Quinlan, “A British Political Perspective,” in Reed and Ryall, 

eds. (foreword by General Sir Richard Dannatt), Price of Peace, Just War in the 

Twenty-First Century, p. 292. 

 
25  Charter of the United Nations and Statute of the International Court of 

Justice (New York: United Nations, 2002), Article 53(1), p. 35. 
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then it seems equally compelling to have international validation 

of the end for which force is applied. That is to say that the use 

of force needs to be justified as to its end, not only as to the 

circumstances that provoke it, and that this justification should 

be subject to international scrutiny based on merit rather than 

preference.  

 As we have seen earlier, legal considerations about war tend 

to emphasize the idea of absolute supremacy of the rights of 

states and the inviolability of their boundaries. As a result, 

state’s right to defend itself against aggression has become the 

most obvious and universally supported end for the use of force in 

international relations. This doctrine reached its apogee in the 

1945 UN Charter which declares that all member states “shall 

refrain in their international relations from the threat or use of 

force against the territorial integrity or political independence 

of any state.” 26  Only two exceptions are allowed to this rule: 

“the inherent right of individual or collective self-defence if an 

armed attack occurs;” 27  and collective measures involving the use 

of force decided by the UN Security Council under Chapter VII of 

the UN Charter in response to a “threat to the peace, breach of 

the peace, or act of aggression.”28  

Although the right of self-defense is a fundamental 

rationale and a legitimate end for the use of force, it can be 

hardly applicable in the case when force is applied in pursuit of 

humanitarian objectives. Moral considerations about war allows for 

a much wider rationale for the use of force, including the 

anticipatory attack in the face of threats of war; the assistance 

to secessionist movements in the case of national liberation; the 

counter-intervention to balance the prior interventions of other 

states in a civil war; and the rescue in cases when people are 

                                                 
26  Ibid., Article 2(4), p. 6. 

 
27  Ibid., Article 51, pp. 32-33. 

 
28  Ibid., Article 39, p. 27. 
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threatened with enslavement or massacre. 29  But, as we have seen 

earlier, there is a long-standing international law prohibition 

against forcible intervention inside the borders of another state, 

if it is not authorized by the UN Security Council. Undoubtedly, 

this needs to be augmented by a set of rules that allow for 

situations when the UN Security Council is blocked as a result of 

the power politics.  

 The specification of the ends, for which force is used, and 

its international validation is important especially in the case 

of humanitarian intervention, which is deliberately not directed 

against the territorial integrity or political independence of a 

state, however violated it may be by the action, but against its 

policies. It is, therefore, critical to define the end of the 

action in clear terms to avoid using the pretext of humanitarian 

motives to justify the use of force in pursuit of ulterior 

purposes. 30  This may seem rather ambitious task, given the often 

deliberately ambiguous language of UN Security Council resolutions 

when it comes to the authorization of the use of force in the face 

of large-scale killing, ethnic cleansing or serious violations of 

human rights and international humanitarian law. 31  But if 

                                                 
29  See Michael Walzer, Just and Unjust Wars: A Moral Argument with Historical 

Illustrations (3rd ed.; New York: Basic Books, 2000), pp. 74-108. 

 
30  See Ryan Goodman, “Humanitarian Intervention and Pretexts for War,” The 

American Journal of International Law, vol. 100 (January 2006), pp. 107-141. 

 
31  When it came to the authorization of enforcement action involving the use 

of force under Chapter VII of the UN Chapter, the UN Security Council used the 

phrase “to use of all necessary means” or “to use all necessary measures” without 

explicitly referring to Article 42 of the UN Charter. Further, the exact wording 

of the Article 39 of the UN Charter was rarely used and its content was wrapped up 

in more general terms such as “a threat to peace and security in the region” or “a 

threat to international peace and security.” Last but not least, the tasking that 

accompanied the authorization of enforcement action has been usually very broad, 

lacking specific guidelines for meeting the threat in question, including large-

scale killing, ethnic cleansing or serious violations of international 

humanitarian law. See e.g. “Resolution 688 (1991),” S/RES/688 (1991) (UN Security 

Council, April 5, 1991) (http://www.un.org/en/documents/index.shtml [last accessed 

December 2009]); “Resolution 770 (1992),” S/RES/770 (1992) (UN Security Council, 

August 13, 1992) (http://www.un.org/en/documents/index.shtml [last accessed 

December 2009]); “Resolution 794 (1992),” S/RES/794 (1992) (UN Security Council, 

December 3, 1992) (http://www.un.org/en/documents/index.shtml [last accessed 

December 2009]); “Resolution 929 (1994),” S/RES/929 (1994) (UN Security Council, 
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international society is to move towards a policy of forcible 

intervention in pursuit of humanitarian ends, it must find the 

degree of congruence between its ambitions and pronouncements. 

 

Means 

 

Just as not all ends can justify the resort to force, even 

the best ends cannot justify the use of all means. The application 

of force, including the case of self-defense and collective 

measures involving the use of force, has to fulfill two of the 

basic tenets of warfare: discrimination and proportionality; which 

have developed around the provisions governing the use of force 

contained in the UN Charter into a set of rules of international 

humanitarian law whose primary objective is, for humanitarian 

reasons, to limit the negative effects of warfare. 32  While the 

former requires that civilian causalities are minimized, the 

latter prohibits the use of force that is excessive in relation to 

anticipate military advantage to be achieved in a given military 

operation. 33  The key elements of these principles, both of which 

are familiar concepts of the Just War tradition, are enshrined in 

the 1949 Geneva Conventions and the 1977 Additional Protocols and 

are generally accepted to reflect customary international law and 

are therefore binding upon all states. 34  By the same token, they 

                                                                                                                                      
June 22, 1994) (http://www.un.org/en/documents/index.shtml [last accessed December 

2009]); “Resolution 940 (1994),” S/RES/940 (1994) (UN Security Council, July 31, 

1994) (http://www.un.org/en/documents/index.shtml [last accessed December 2009]); 

and “Resolution 1272 (1999),” S/RES/1272 (1999) (UN Security Council, October 25, 

1999) (http://www.un.org/en/documents/index.shtml [last accessed December 2009]). 

 
32  See Geneva Conventions of August 12, 1949 (Geneva: International Committee 

of the Red Cross, 2002), p. 1. 

 
33  See “Protocol Additional to the Geneva Conventions of 12 August 1949, and 

relating to the Protection of Victims of International Armed Conflicts (Protocol 

I),” June 8, 1977 (http://www.icrc.org/ihl.nsf/INTRO?OpenView [last accessed 

December 2009]), Articles 48, 51-52, and 57. 

 
34  See Joseph Holland, “Military Objective and Collateral Damage: Their 

Relationship and Dynamics,” in Timothy L. H. McCormack and Avril McDonald, eds., 

Yearbook of International Humanitarian Law 2004 (The Hague: T.M.C. Asser Press, 

2006), p. 51; and Mika Nishimura Hyashi, “The Principle of Civilian Protection and 
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apply to all parties to the conflict, regardless of the fact 

whether they have resorted to force for legitimate ends or not.35  

This inner logic of international humanitarian provisions 

poses particular problems in most contemporary conflicts, 

involving non-state actors such as terrorist organizations or 

political groups employing the so-called asymmetric warfare on an 

international scale. On the one hand, to regard these actors as 

warring parties would confer on them an undesirable degree of 

legitimacy. On the other hand, to turn a blind eye on 

international humanitarian law would only undermine the legitimate 

end of the actual use of force, if there is such an end, and 

question the legitimacy of the action as a whole. This inescapable 

state of affairs underscores the difficulty nowadays of 

distinguishing state and non-state actors, combatants and non-

combatants, and of applying the principles of discrimination and 

proportionality during armed conflicts. 36  Humanitarian 

intervention is especially vulnerable to the adverse effects of 

this phenomenon.  

As we have noted before, humanitarian intervention is a 

controversial issue. On the one hand, it intends to prevent 

genocide and other large-scale killing, ethnic cleansing or 

serious violations of human rights and international humanitarian 

law, but, on the other hand, it applies force which may destroy 

                                                                                                                                      
Contemporary Armed Conflict,” in Howard M. Hensel, The Law of Armed Conflict: 

Constraints on the Contemporary Use of Military Force (Burlington: Ashgate, 2005), 

pp. 116-118. See also Jean-Marie Henckaerts, “The Development of International 

Humanitarian Law and the Continued Relevance of Custom,” in Howard M. Hensel, ed., 

The Legitimate Use of Military Force: The Just War Tradition and the Customary Law 

of Armed Conflict (Burlington: Ashgate, 2008), pp. 117-134; Jean-François 

Quéguiner, “The Principle of Distinction: Beyond an Obligation of Customary 

International Law,” in ibid., pp. 161-188; and A.P.V. Rogers, “The Principle of 

Proportionality,” in ibid., pp. 189-218. 

 
35  See Basic Rules of the Geneva Conventions and their Additional Protocols 

(Geneva: International Committee of the Red Cross, 2002), p. 8. 

 
36  See David J. Dividen, “Jus in Bello in the Twenty-First Century: Reaping 

the Benefits and Facing the Challenges of Modern Weaponry and Military Strategy,” 

in McCormack and McDonald, eds., Yearbook of International Humanitarian Law 2004, 

pp. 113-152; and A.P.V. Rogers, “Unequal Combat and the Law of War,” in ibid., pp. 

3-34. 
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property and kill combatants; indeed, non-combatants, whose rights 

it seeks to vindicate in the first place. Indeed, because 

humanitarian intervention takes place in a foreign state without 

the approval of its authorities, the state concerned, adhering to 

the legalist paradigm, may lawfully resist the foreign 

intervention and invoke the right of self-defense, provided that 

the intervention is not the application of enforcement action 

authorized by the UN Security Council under Chapter VII of the UN 

Charter. With respect to the first controversy, it is crystal 

clear that the rights of people, which are to be upheld by 

humanitarian intervention, cannot compensate the other people for 

the loss of their rights, most importantly, for the loss of the 

right to life. When it comes to individual lives, and someone is 

killed in the name of saving someone else, there are no trade-offs. 

What follows is that humanitarian intervention can be justified in 

terms of means it employs only when the intervening state (or 

states) adheres strictly to the rules of international 

humanitarian law, including the principles of discrimination and 

proportionality, which render the killing of foreign citizens and 

the destruction of their property unfortunate, yet unintended by-

product of the action.  

With respect to the second controversy, humanitarian 

intervention is often considered a synonym for humanitarian war or 

war itself, because it is the state that is responsible for large-

scale human oppression. Therefore, the state and its authorities 

are primary targets of military action of the intervening state 

(or states) and the rules of international humanitarian law govern 

the actual application of force. But when these violations take 

place as a result of both state and non-state actors, war may no 

longer be the appropriate term to describe the very nature of the 

action, and the principles of international humanitarian law may 

not be the right rules to be applied under such circumstances. The 

difficulty resides in the fact that humanitarian intervention has 

different objectives than war has, however defensive or offensive 
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in its nature, and, therefore, it does not fit well into the 

structure of international humanitarian law that has historically 

developed around war as a conquest, making a clear distinction 

between the military and civilian domain in order to limit the use 

of force to the former and to minimize its application in the 

latter. 37  Humanitarian intervention blurs the boundaries between 

armed forces and military objectives on the one hand, and 

civilians and civilian objects on the other. Its task is not to 

get control of a state by fighting, but rather to deter the state 

and its authorities from certain intolerable kinds of behavior, 

which take place within its jurisdiction. As Walzer writes, 

“humanitarian intervention comes much than any other kind of 

intervention to what we commonly regard, in domestic society, as 

law enforcement and police work.”38  

It follows that the rules of international humanitarian law, 

including the principles of discrimination and proportionality, 

must continue to remain the guiding principles of warfare in the 

twenty-first century. But there is no question that these 

principles need to be supplemented by a more elaborated set of 

rules to account for differences between war and humanitarian 

intervention, when it comes, for instance, to legitimate targets 

for attack or the acceptability of civilian causalities. That is 

to say, between cases when force is used for the protection of 

civilians and for the arrest of criminals similar to domestic law 

enforcement operations rather than as an instrument of power 

politics for the defeat of an enemy state, or the overthrow and 

replacement of its government. 

 

 

 

                                                 
37  See Berman “Moral versus Legal Imperatives,” in Reed and Ryall, eds. 

(foreword by General Sir Richard Dannatt), Price of Peace, Just War in the Twenty-

First Century, p. 172. 

 
38  Walzer, Just and Unjust Wars: A Moral Argument with Historical 

Illustrations, p. 106. 
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Consequences 

 

 The last principle is based on the recognition that is not 

enough for a war to have a legitimate end and to be waged by 

legitimate means but it must also ensure that favorable conditions 

for a better state of peace are created. The consequences of the 

application of force, as we have seen in the discussion on the 

principle of proportionality and ius post bellum, have to be 

recognized and assessed as a major element of the decision whether 

to go to war. However, gaining the depth knowledge of consequences 

that are essential for a sound and reasoned decision on the use of 

force may not be easy in the world of human affairs, which 

continually demands that decisions be taken without a proper 

estimate of the future. Moreover, forecasting alternative futures, 

which the assessment of overall consequences necessary involves,39  

is not an exact science, but a matter of judgment, which in this 

area are bound to be totally subjective. This, however, does not 

invalidate the duty to think carefully about the effects the use 

of force will have on the people of the state, against which force 

is applied.  

In practical terms, it means that a state contemplating the 

use of force must accept the responsibility for what happens after 

military victory has been achieved and include a post-bellum 

scenario in the overall assessment on whether to resort to force 

in the first place. This says that the state has to weight the 

costs of military action, in terms of causalities and destruction 

it will endure and inflict, against the benefits it expects by 

undertaking the action. It must also be prepared for dealing with 

post-bellum settlement to ensure that a hard-won military victory 

will lay the foundation for a lasting political success and for a 

better state of peace that otherwise would have been unachievable. 

Without political reconstruction, there will be no lasting 

                                                 
39 See Michael Quinlan, “A British Political Perspective,” in Reed and Ryall, 

eds. (foreword by General Sir Richard Dannatt), Price of Peace, Just War in the 

Twenty-First Century, pp. 289-290.  
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political success and the state of affairs that gave rise to the 

application of force will likely to reappear.    

The duty to have a proper forethought and to sustain 

responsibilities for what happens after arms have been laid down 

is highly relevant also in the case of humanitarian intervention, 

which, by definition, stands or falls by the improvement it brings 

in the situation when a state is oppressing its own citizens and 

violates its human rights. The justification for having acted on 

humanitarian grounds has to be a clear improvement of living 

conditions of the people of the state, on which territory 

humanitarian intervention took place. Therefore, where a state of 

states intervene for humanitarian purposes, the task of protecting 

civilians from further attacks, helping establish legitimate 

political authorities, arresting criminals and bringing them to 

justice, are likely to be essential elements of any post-bellum 

settlement 40  and necessary preconditions for a better state of 

peace that the intervention promises to establish.  

 

Concluding Thoughts 

 

What lies ahead for the use of force in the twenty-first 

century and beyond? A significant part of that story depends on 

how force will be used in international relations and how others 

will react to that use. The use of force, today as always, is a 

complicated blend of morality and pragmatism. In speculating about 

the future use of force, a total prohibition on force might be 

proposed in a century or so to get rid of the destructiveness of 

warfare altogether. Even if such a proposal were accepted and a 

total prohibition on force were in place, the restrictions 

involved in such a prohibition could produce, as a by-product, 

international relations so immune to the application of force that 

other instruments substituting the role of force in international 

                                                 
40  See Mary Kaldor, “From Just War to Just Peace,” in Reed and Ryall, eds. 

(foreword by General Sir Richard Dannatt), Price of Peace, Just War in the Twenty-

First Century, pp. 268-270. 
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relations would have to been invented and there is no certainty 

that these instruments would be less deadly than force itself. 

The use of force as an instrument of policy, especially when 

it is used in common interest by international society, is too 

powerful to be shielded against in the given time frame. Even if 

it were possible to prohibit the use of force altogether, the side 

effect of such development would be at least as dangerous as the 

use of force one is trying to protect against. This possibility is 

thus either undesirable of unachievable or both. The only 

realistic alternative is to draw a new line, as efficiently and 

convincingly as possible, between a desirable and benign use of 

force and all malignant ones that international society would like 

to eliminate.  

To achieve this, international society has to reach a 

consensus on the meaning of the lawful and justified use of force, 

including in pursuit of humanitarian objectives. The paradigm 

centered around the four principles put forward above as a basic 

theoretical framework for the development of a new international 

legal regime governing the use of force in international relations 

may be helpful but given the complexity of the issue it will 

certainly not suffice. A collective intellectual effort no less 

intensive and widespread than that recently devoted to the 

problems of terrorism, acquisition of weapons of mass destruction 

or large-scale human oppression is needed in order to develop a 

viable international legal regime governing the use of force in 

international relations to guide its application in the changing 

circumstances of the twenty-first century. 

Without collective agreement on when force ought to be 

applied and when it is lawful and justified to use it, and its 

general acceptance as part of a formal value system of 

international society, a just and peaceful international order 

would be unattainable and the world will be at risk of disorder. 

The greater danger for international society is not that force 

would be used when it should not, but that it will not be used 
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when it should. Therefore, developing new rules and principles, 

building consensus and revisiting the body of international law 

and practice related to the use of force in international 

relations to meet the present needs of international society 

should soon become the most important task of humankind. 
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RÉSUMÉ 
 

 

 

 

 

 

 

Ozbrojený zásah Severoatlantické aliance (NATO) proti 

Jugoslávii v roce 1999 s cílem odvrátit humanitární katastrofu 

v Kosovu a ozbrojený zásah koalice států v čele se Spojenými státy 

proti Iráku v roce 2003 s cílem svrhnout režim Saddáma Husseina 

porušily zákaz použití ozbrojené síly v mezinárodních vztazích. 

Oba ozbrojené zásahy zásadně přispěly k pádu mezinárodněprávního 

režimu založeného na Chartě Organizace spojených národů (OSN), 

který od roku 1945 upravuje použití ozbrojené síly v mezinárodních 

vztazích. Na základě reakce, které tyto zásahy vyvolaly, je možné 

konstatovat, že v současné době neexistuje obecná shoda, za jakých 

okolností je možné v mezinárodních vztazích použít ozbrojené síly 

a kdy je její použití právní (lawful) a oprávněné (justified). 

Tato skutečnost se dotýká i případu použití ozbrojené síly 

z humanitárních důvodů ve formě tzv. humanitární intervence, za 

kterou byly oba výše uvedené zásahy v menší či větší míře 

vydávány, a která se po skončení studené války dostala do popředí 

světového zájmu. 

Absence shody, kdy je možné v mezinárodních vtazích použít 

ozbrojené síly a kdy je její použití právní a oprávněné včetně 

případu humanitární intervence, může vést k rozšířenému použití 

ozbrojené síly v mezinárodních vztazích a návratu války jako 

prostředku řešení mezinárodních sporů. Pokud by tato situace 

nastala, stálo by mezinárodní společenství na pokraji chaosu. 

Použití ozbrojené síly v mezinárodních vztazích vyžaduje 

legitimitu. Právo, které legitimitu poskytuje, zase vyžaduje shodu 

nad základními parametry a hodnotami předmětu regulace. Bez 
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všeobecné shody nad pravidly použití ozbrojené síly 

v mezinárodních vtazích a její formalizace do podoby norem 

mezinárodního společenství by použití ozbrojené síly 

v mezinárodních vztazích nebylo založeno na právu a spravedlnosti, 

ale pouze na síle samotné. Za této situace je nezbytné najít nový 

způsob, jak zamezit strašlivým materiálním a lidským ztrátám, 

které použití ozbrojené síly doprovází, ztrátám, které by v jiné 

souvislosti byly naprosto nepřijatelné a jejichž přítomnost byla 

po staletí hlavním důvodem pro regulaci války a použití ozbrojené 

síly v mezinárodních vztazích. Hledání nového paradigmatu právního 

a oprávněného použití ozbrojené síly včetně případu humanitární 

intervence jako předpokladu pro vytvoření nového 

mezinárodněprávního režimu upravujícího použití ozbrojené síly 

v mezinárodních vztazích ve světle reality dnešního světa, k němuž 

tato práce hodlá přispět, je toho nezbytným předpokladem. 

S cílem pomoci definovat nový mezinárodněprávní režim 

upravující použití ozbrojené síly v mezinárodních vztazích si 

práce klade za cíl za pomocí rozboru významu legitimní 

(legitimate), legální (legal) a morální (moral) války nastínit 

hlavní rysy právního a oprávněného použití ozbrojené síly 

v mezinárodních vztazích včetně případu použití ozbrojené síly z 

humanitárních důvodů a navrhnout způsob, jakým může být definováno 

nové paradigma právního a oprávněného použití ozbrojené síly 

v mezinárodních vztazích včetně humanitární intervence, a tím 

poskytnout základ pro vytvoření nového mezinárodněprávního režimu 

upravujícího použití ozbrojené síly v mezinárodních vztazích ve 

světle reality dnešního světa.  

Práce začíná částí věnované významu legitimní války, která 

poskytuje obsáhlý přehled politických, filosofických, náboženských 

a právních úvah na téma legitimní války od starověku po první 

světovou válku, tzn. od počátku úvah na toto téma až k prvnímu 

vážnému pokusu omezit použití války jako prostředku řešení 

mezinárodních sporů ve formě přijetí Statutu Společnosti národů 

v roce 1919. Autoři, jejichž myšlenky jsou představeny v této 
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části, se ne vždy přímo věnovali otázce, kdy je a kdy by mělo být 

použití ozbrojené síly oprávněné, avšak význam toho, co napsali o 

legitimitě války, zůstává při hledání odpovědi na tuto otázku 

velmi důležité. Jako první jsou v této převážně chronologicky 

sestavené části představena díla starověkých myslitelů Thukydida, 

Aristotela a Cicera. Následují díla Augustina zasazená do období 

pozdního starověku a díla charakteristická pro ranný středověk 

obsahující mimo jiné texty Akvínského a Vitorii. Rozbor textů 

relevantních autorů pokračuje přes období vytváření systémů států, 

pro které jsou charakteristické práce Machiavelliho, Bodina a von 

Gentze. Toto období se časově prolíná se vznikem mezinárodního 

práva a s díly Grotia, Hobbese, von Wolffa a Vattela, která jsou 

uvedena následně. Montesquieu, Rousseau a Kant jsou představeni na 

pozadí éry osvícenství, která předchází éře romantismu a 

nacionalismu devatenáctého století, jež v části věnované tomuto 

období rezonuje v dílech Hegela, Milla a von Treitschkeho. Část 

práce věnované významu legitimní války pak uzavírají texty autorů 

spjatých s rozvojem průmyslové společnosti včetně děl Cobdena, 

Lista a Schumpetera.  

Následující část práce se soustředí na význam legální války 

a na rozbor mezinárodního práva upravujícího použití ozbrojené 

síly v mezinárodních vztazích. Vzhledem k zaměření je úvod této 

části věnován pramenům mezinárodního práva a nástinu historického 

vývoje směřujícího k obecnému zákazu války jako prostředku řešení 

mezinárodních sporů a k vytvoření systému kolektivní bezpečnosti 

po první světové válce. Následuje rozbor článků Charty OSN, které 

upravují použití ozbrojené síly v mezinárodních vztazích včetně 

obecného zákazu použití ozbrojené síly obsaženého v článku 2(4) 

Charty. Popsány jsou rovněž výjimky z tohoto zákazu v souladu s 

uplatněním kolektivních opatření zahrnujících použití ozbrojené 

síly v rámci působnosti Rady bezpečnosti OSN podle kapitoly VII 

Charty a v souladu s využitím práva na sebeobranu podle článku 51 

Charty. Jako teoretický rámec je pro uvedený právní rozbor použito 

legalistické paradigma (legalist paradigm) formulované Michaelem 
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Walzerem v práci Just and Unjust Wars: A Moral Argument with 

Historical Illustration z roku 1977 včetně jeho následné revize 

zahrnující mimo jiné i problematiku humanitární intervence. 

Po rozboru významu legální války práce pokračuje částí 

věnované významu spravedlivé války v kontextu tzv. tradice 

spravedlivé války (Just War tradition), kterou ve středověku 

Akvínský rozvinul do podoby morální teorie války a v následujících 

stoletích další autoři rozpracovali. Práce zde konkrétně zkoumá 

sedm tradičních kritérií spravedlivé války, jež se dělí na 

podmínky, za kterých je použití ozbrojené síly oprávněné (ius ad 

bellum): legitimní autorita, spravedlivá příčina, oprávněný úmysl, 

krajní případ a rozumná naděje na úspěch; a na podmínky, které 

musí vlastní použití ozbrojené síly splňovat, aby mohlo být 

považováno za oprávněné (ius in bello): diskriminace a 

proporcionalita. Práce tyto podmínky popisuje, hodnotí jejich 

význam a ukazuje jejich využití v případě války a humanitární 

intervence. V závěru této části se práce věnuje třetí a koncepčně 

nové kategorii tradice spravedlivé války, která se soustředí na 

problematiku poválečného uspořádání (ius post bellum). 

Poslední část práce nabízí syntézu myšlenek o významu 

legitimní, legální a spravedlivé války a integruje je do návrhu 

nového paradigmatu právního a oprávněného použití ozbrojené síly 

v mezinárodních vztazích. Na úvod se vrací k pádu 

mezinárodněprávního režimu založeného na Chartě OSN upravujícího 

použití ozbrojené síly v mezinárodních vztazích a k příčinám 

absence shody, kdy je možné v mezinárodních vtazích použít 

ozbrojené síly a kdy je její použití právní a oprávněné včetně 

případu humanitární intervence. Hodnotí úlohu OSN v této situaci a 

s odkazem na zprávu Panelu na vysoké úrovni generálního tajemníka 

OSN o hrozbách, výzvách a změně z roku 2004 nazvaného A More 

Secure World: Our Shared Responsibility formuluje čtyři základní 

principy ve formě paradigmatu právního a oprávněného použití 

ozbrojené síly v mezinárodních vztazích včetně humanitární 

intervence. Tyto principy: autorita, cíle, prostředky a následky, 
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pak slouží jako výchozí teoretický rámec pro vytvoření nového 

mezinárodněprávního režimu upravujícího použití ozbrojené síly 

v mezinárodních vztazích ve světle reality dnešního světa.  
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	I INTRODUCTION 
	 
	 
	 
	 
	 
	 
	 
	In his most celebrated account The Twenty Years’ Crisis, 1919-1938: An Introduction to Study of International Relations, which was published at the eve of the Second World War, Edward H. Carr argues that “the ultima ratio of power in international relations is war.”  Indeed, “[e]very act of the state, in its power aspect, is directed to war, not as a desirable weapon, but as a weapon which it may require in the last resort to use.”  Carr views war through Clausewitz’s lenses as the continuation of policy by other means, a dominant factor in international relations that always runs in the background.  He observes how military strength has become a recognized standard of political values and how the status of a great power has become the reward of fighting a successful large-scale war.  For him, “the foreign policy of a country is limited not only by its aims, but also by its military strength or, more accurately, by the ration of its military strength to that of other countries.”  Military strength is regarded as a basic determinant of power of a state, and foreign policy can therefore never be separated from strategy.  
	Drawing upon a balance of power theory, Carr also suggests that a state usually resorts to war to make itself military stronger, or, more often, to prevent another state from becoming military stronger.  He approves Ralph G. Hawtrey’s saying that “the principal cause of war is war itself,” acknowledging the idea that states make war against other states mostly for motives of security.  For Carr, war for security is almost a synonym for war of aggression and self-seeking for that the historical legacy, he draws on, suggests that “the exercise of power always appears to beget the appetite for more power.”  In his opinion, war of limited objectives has become as impossible as war of limited liability.  Hence war waged for specific purposes such as resisting aggression within a system of collective security, for example, is doomed to failure due to the unrestrained greed of the state for the acquisition of more power.   
	As a result of the introduction of a number of international law restrictions on the right of state to resort to war, of which those contained in the Charter of the United Nations (UN) signed in 1945 have played a preeminent role,  the level of public acceptance of war as an appropriate instrument of policy is now certainly different than it was in 1939 when Carr published his classical study of international relations. By adhering to various provisions of international law limiting the resort to war in international relations that have been institutionalized as a direct response to the killing of more than fifty million people in the Second World War,  states are expressing their departure from the old doctrine, when the right to use force was an attribute of state sovereignty. They are declaring their intentions not to resort to war in order to save, the UN Charter makes clear, “succeeding generations from the scourge of war.”  Although there has not been any major direct military conflict between great powers since the end of the Second World War and the subsequent adoption of the UN Charter,  war as an instrument of policy is still present and as a permanent feature of the human condition will probably never disappear,  numerous restrictions of international law on the right of state to resort to war notwithstanding.  
	Given the social, technological, political and economic development of humankind during the last sixty-five years,  it seems obvious that the principal factors preventing states from resort to war on a large scale were not related to international law restrictions on the use of force,  but to the rising costs of warfare and the declining gains to be expected from it.  The contribution made by the twentieth century international law to the renunciation of war as an instrument of policy seems to be limited even more, when one takes into consideration the current international practice. The dissonance between the ideal world represented by the imperatives of international law not to resort to war and the real world characterized by the actual or implied use of violence seems to be nowhere clearer than in the prohibition against the use of force contained in the UN Charter.  Since the adoption of the UN Charter in 1945, this prohibition has been frequently violated, most prominently in recent years by the 1999 military action of the North Atlantic Treaty Organization (NATO) against Yugoslavia over the humanitarian crisis in the Serbian province of Kosovo  and the 2003 United States (US)-led invasion of Iraq to topple the regime of Saddam Hussein  under the pretext of pre-emption.  Although, as we will see later in the text, the prohibition against the use of force stipulated in the UN Charter is literally subject to two exceptions only, allowing for the application of force in the case of self-defense against an armed attack,  or when authorized by the UN Security Council;  it is also interpreted as permitting the use of force upon request of a state experiencing civil war on its territory, or in the case of pre-emptive strike when the threat of an armed attack is imminent.  Clearly, however, the UN Charter prohibition on the use of force allows for various explanations, lending credence to the idea that it is ambiguous and provides little guidance for states’ behavior.  
	 If one accepts the claim that the restrictions which the current international legal regime based on the UN Charter imposes on the use of force in international relations are only of a limited value, decline in the contribution made by international law to the restriction of violence seems inevitable. This contribution may be limited even further by the fact that the monopoly of the legitimate use of force originally restricted to sovereign states is being challenged by non-state actors such as terrorist organizations or political groups employing the so-called asymmetric warfare on an international scale.  At the start of the twenty-first century, the prospect that war will be of a rare occurrence seems to rest with unilateral limitations in strategic policy at the national level, where international law restrictions have often little or no place.  As General Dwight D. Eisenhower once said, “you didn’t know where you were going. . . . If you got deeper and deeper, there was just no limit except . . . the limitation of force itself.”   
	 
	The Collapse of the International Legal Regime Prohibiting the Use of Force in International Relations 
	 
	Writing in the journal of Foreign Affairs shortly after NATO’s military action against Yugoslavia, sometimes colloquially called humanitarian war but often regarded as humanitarian intervention,  Michael J. Glennon observed that international consensus on when it was permissible to intervene in another state’s affairs had faded away.  In his article, he argues that NATO effectively disregarded the “old” rules of the UN Charter that strictly limit international intervention in local conflicts.  NATO did so “in favor of a vague new system that is much more tolerant of military intervention but has few hard and fast rules.”  He describes the anti-interventionist rules of the UN Charter as archaic and holds them responsible for failing to address the vast majority of bloody intrastate conflicts by simply ignoring them as “domestic matters.”  What Glennon announces is nothing less than the end of the international legal regime based on the UN Charter that recognize all states as sovereign equals, prohibits interference in their internal affairs, and permits the non-defensive use of force only when authorized by a supranational authority vested in the UN Security Council, all of which aims to fulfill the UN Charter’s primary objective to contain war. Glennon is cautious not to mourn “the death of the restrictive old rules on peace-keeping and peace-making” since they have “fallen out of sync with modern notions of justice.”  In his opinion, the NATO action illustrates this disjunction and, at one and the same time, new willingness of states to do what they think is right, regardless of international law.   
	Four years later, discussing US’s toppling the Iraqi regime of Saddam Hussein, Glennon went on to argue that a grand experiment of the twentieth century—the establishment of the international legal regime prohibiting the use of force in international relations in general—had failed.  He later pointed out that the prohibitions against the use of force articulated in the UN Charter had largely collapsed and that the principal reason for that collapse was the absence of consensus concerning when force may or ought to be used appropriately.  “After Kosovo, Iraq and over 200 additional instances in which force has been used in violation of the [UN] Charter, no consensus can any longer be said to exist within the international community as to when the use of force is either lawful or legitimate.”  What Glennon observes is that “[i]t is not now possible to state authoritatively what rules govern use of force by states.”  As a result, states need not consider whether military intervention is lawful, merely whether it is preferable to other alternatives.  In his words, “states nowadays judge the propriety of using force not by whether such is lawful but whether it is wise.”  Moreover, since there are no longer any legal constraints imposed by international law on the use of force, it is not necessary to reconcile constrains with exceptions to such constrains, as for humanitarian intervention in the case of NATO’s military action against Yugoslavia, or the doctrine of pre-emption in the case of the  US-led invasion of Iraq, for instance.  Thus, in his view, “[i]t makes no sense to parse the breath of an exception to a prohibitory rule when the rule itself does not in fact exist.”  
	Given the genuine evolutionary nature of efforts to contain war and to keep it within limits laid down by international society that has predominantly taken place since the establishment of the modern system of states,  Glennon’s arguments may seem greatly exaggerated. They nevertheless reflect the problem that the current international practice poses to the international legal regime based on the UN Charter that prohibits the use of force in international relations. NATO’s military action against Yugoslavia and the US-led invasion of Iraq, to reiterate two most prominent recent examples, have helped to crystallize in the most acute way the recurring moral, political and legal tensions that are involved in the recourse and the conduct of war. By applying the force against the rules of the UN Charter,  these military actions have severely undermined the effectiveness of legal regulation of the use of force, bringing about the collapse of the international legal regime prohibiting the use of force in international relations based on the UN Charter, Glennon so vividly depicted.   
	In the absence of consensus when force may or ought to be used appropriately, it seems now necessary more than ever before to find a new way how to contain terrible things that are associated with war, things which in any other context would be totally intolerable, and whose recurring presence continue to serve as the primary justification for the regulation of warfare and the application of force. The quest for a new paradigm of the lawful and justified use of force, to which this work seeks to contribute, is an indispensable part of such an endeavor. To serve its purpose, force requires legitimacy. And, to function properly, law requires a consensus on basic values regarding the subject matter of the regulation.  Without widespread acceptance of rules prohibiting the use of force in international relations as part of a formal value system of international society, the use of force would be built on neither law nor justice, but on power alone. This turns us to the roots of considerations concerning the function of using force in international relations, and the legality and legitimacy of its application.  
	When addressing the question of the lawful and justified use of force, of particular importance is the issue of humanitarian intervention which,  in addition to being controversial, has been the basic rationale behind NATO’s military action against Yugoslavia  and an important factor in the US-led invasion of Iraq.  Until the terrorist attacks against the United States on September 11, 2001, that have brought to the centre the “global war on terror,”  the use of force against another state for the purpose of protecting its inhabitants against genocide and other large-scale killing, ethnic cleansing or serious violations of human rights and international humanitarian law, was one of the most compelling, yet the most difficult, of all international relations and foreign policy questions.  Since the early 1990s many calls for intervention had been made, some of which were answered more, as in Northern Iraq in 1991, in Somalia in 1992, in Haiti in 1994, in Bosnia and Herzegovina in 1995, in Kosovo and East Timor in 1999, and some of which less, as in Rwanda in 1994.  Although demands for outside intervention continue to be made to the present day and well beyond the events of September 11, 2001, and the “global war on terror,” as the humanitarian crisis in the Democratic Republic of Congo in 2000, in Liberia in 2003, in Haiti in 2004, in Sudan in 2005, in Timor-Leste and Lebanon in 2006, and in the Central African Republic and Chad in 2007,  demonstrates, there is still considerable disagreement about whether it is lawful and justified to use force in pursuit of humanitarian objectives, bringing the debate when the use of force is lawful and justified to its most intense head. 
	 
	Objective 
	 
	Given the collapse of the international legal regime prohibiting the use of force in international relations based on the UN Charter and the lack of consensus when force may or ought to be applied and when it is lawful and justified to use it, including in pursuit of humanitarian objectives, which was revealed in the most clear form during NATO’s military action against Yugoslavia and the US-led invasion of Iraq, the main objective of this work is as follows: 
	 
	 to outline the main features of the lawful and justified use of force in international relations, including in pursuit of humanitarian objectives, by examining the meaning of a legitimate, legal and just war, and, in doing so, to suggest a way in which a new paradigm of the lawful and justified use of force in international relations, including humanitarian intervention, may be specified as a basis for the development of a new international legal regime governing the use of force in international relations that would take into account the changing circumstances of the twenty-first century.  
	 
	The text that follows does not pretend to provide definite answers to the question when the use of force is and should be lawful and justified. Its purpose is to advance the analysis of the legality and legitimacy of the use of force, including humanitarian intervention, in the twenty-first century by identifying specific options and explaining their limits.  
	 
	Methodology 
	 
	 In outlining the main features of the lawful and justified use of force in international relations, including in pursuit of humanitarian objectives, and suggesting a way in which a new paradigm of the lawful and justified use of force in international relations, including humanitarian intervention, may be specified, legality and legitimacy will be the main conceptual devices. What is meant here by legality and legitimacy in relation to the use of force in international relations, what methodology is used and how the argument is structured to meet the objective of this work?  
	The legality of the use of force in international relations—Is it lawful?—is governed by the norms of international law, that is, by international treaties and customs that are two primary sources of international law.  The notion of legality is intended to be objective and universal and its meaning is the same for all actors that are subject to it.  From a legal perspective, the use of force is either lawful or unlawful. This means that deciding when the use of force is and should be lawful is a purely legal question.  
	In comparison to the notion of legality and its central focus on the norms of international law, the notion of legitimacy is far less objective and precise, often used as synonymous with morality and justice. It has various meanings depending on contexts to which it refers and on theoretical assumptions upon which it is based.  Legitimacy may refer to religious, moral, philosophical and political standards, rules and principles of an alleged higher quality, and to decide when the use of force is legitimate—Is it justified?—means to judge the acceptability of the use of force in international relations accordingly. However, there is neither consensus on test of legitimacy, nor on a methodology to develop such a test.  Legitimacy has a multifaceted character, encompassing philosophical, political, moral, and when it comes to the acceptability of the use of force in international relations also legal considerations. In effect, legality is part of the notion of legitimacy in that the rules of law are considered lawful, only if they are legitimate. The conduct which follows these lawful rules is then seen as legitimate, while non-compliance with these rules is regarded as illegitimate.  This means that legitimacy is shaped by the perception of legality, but affected by many others, especially by moral and political considerations. There is no law-like learning that would tell us what is legitimate and when the use of force is and should be justified.  It is upon personal predisposition of the interpreter to tell and anyone can say it without a fear of contradiction. What follows is that legitimacy is always a matter of assessment and that a judgment when the use of force in international relations is and should be justified may vary among different audiences, and change over time.  
	The real problem arises when legality and legitimacy come into conflict, that is, when something which is deemed to be legitimate is prohibited by law and vice versa. Since legitimacy is an inherently subjective concept, agreement is not always possible on what is justified and unjustified. Without institutional endorsements by, for instance, the United Nations, which create a sense of consensus as a result of a successful political process on what is seen as legitimate, a tension between legality and legitimacy may weaken the bidding force of legal rules that form the basic rules of coexistence of international society.  If this situation prevails, as Glennon claims with regard to the prohibition against the use of force articulated in the UN Charter, the collapse of legal rules, as in the case of the international legal regime prohibiting the use of force in international relations based on the UN Charter, seems to be unavoidable.  
	While there is no universally accepted view on the notion of legitimacy, the answer to the question when the use of force in international relations is and should be justified will be explored in this work primarily on the basis of political, legal and moral considerations, which form the central part of the notion of legitimacy and the judgment on the acceptability of the use of force in international relations. In comparison to legitimacy, the notion of legality is a purely legal concept. Therefore, the answer to the question when the use of force in international relation is and should be lawful will be examined mainly on the basis of legal considerations and the norms of international law prohibiting the use of force in international relations. 
	For the sake of clarity of the argument, political, legal and moral considerations will be discussed separately under the heading of the meaning of a legitimate, legal and just war. But because there are considerable overlaps and intrinsic linkages between these considerations as well as between these and other considerations such as philosophical and religious ones, they will not be hermetically sealed from each other throughout the discussion, allowing for their mutual interactions as appropriate. 
	Under the first heading of the meaning of a legitimate war, the work will provide for a blend of political, philosophical, religious and legal considerations, which will be centered around a comprehensive survey of political thoughts on a legitimate war, including in pursuit of humanitarian objectives, in international relations from ancient times to the First World War, that is, from the beginning of the thinking on the subject up to the point when, the first serious attempt to restrict the freedom to resort to war was made with the adoption of the 1919 Covenant of the League of Nations. The authors, whose thoughts will be presented, were not always addressing directly the question when the use of force is and should be justified, but the significance of what they wrote about the legitimacy of war remains highly relevant in addressing this question. The overall structure of this survey that corresponds with chapter two of text will be chronological, albeit with some minor exceptions, which stem from the recognition that some authors are more associated with a certain body of thoughts rather than with the precise time of their origin. The chapter itself will be divided in eight parts that will be unequal in terms of their length and the number of authors presented, as not all authors are equally relevant to this subject. The first part will address the writing from classical thought of Thucydides, Aristotle and Cicero. Part two will examine the texts of the period of late antiquity with Augustine as the key author. Part three will cover the work on just war from Aquinas and Vitoria. Part four will look at the writings that coincided with the institutionalization of the system of state, examining the works of Machiavelli, Bodin and von Gentz. Part five will analyze the emergence of international law from Grotius and Hobbes to von Wolff and Vattel. Part six will examine the writings of the period of Enlightenment from Montesquieu, Rousseau and Kant. Part seven will be devoted to the period of nationalism and stateism with Hegel and Mill in the forefront. The final part will focus on the writings of Cobden, List and Schumpeter, which will be analyzed against the backdrop of emerging industrial society of the nineteenth century.  
	Under the heading of the meaning of a legal war, the work will examine legal considerations and the norms of international law that prohibits the use of force in international relations. This part, corresponding with chapter three of the text, will sketch the development leading towards the universal abolition of war as a means of settling international disputes after the First World War, including the Covenant of the League of Nations, and describe the main features of the system of collective security, of which the elimination of war is the principal objective. Because of the focus on international law, which is the ultimate arbiter of any inquiry when the use of force is and should be lawful, a part of this chapter will be devoted to the nature and sources of international law. Of particular importance will be the UN Charter which, in addition to being a treaty embodying the constitution of the United Nations, has become the backbone of the international legal regime and the basic legal instrument of international society when dealing with the prohibition against the use of force in international relations. As a basic theoretical framework, the examination of the international legal regime based on the UN Charter will use the legalist paradigm developed by Michael Walzer in his touchstone work entitled Just and Unjust Wars: A Moral Argument with Historical Illustration first published in 1977.  Walzer’s legalist paradigm underscores international law restrictions on the right of state to resort to war and, in doing so, provides a fundamental structure for the comprehension of the lawful use of force in international relations. Drawing upon Walzer’s legalist paradigm, the chapter will lay out the relevant provisions of the UN Charter that regulates the use of force in international relations, including the description of the prohibition against the use of force contained in the Article 2(4) of the UN Charter, the standing of collective measures involving the use of force under the authority of the UN Security Council laid down in Chapter VII of the UN Charter, and the application of the right of self-defense as stipulated in Article 51 of the UN Charter, both of which provide exceptions to the general prohibition on the use of force. In addition, the chapter will examine five revisions of the legalist paradigm, including humanitarian intervention, put forward by Walzer himself on the basis of his historical analysis. 
	Under the heading of the meaning of a just war that corresponds with chapter four of the text the work will examine moral considerations. As a main point of reference, it will use the so called Just War tradition—a moral vision that has been developed by Christian thinkers over a long span of time to impose moral discipline and humanity on resort to war and its waging.  The body of theological, moral and legal arguments that is enshrined in the continuously evolving language of the Just War tradition sets limits both on going to war and on how war is waged in what is generally referred to under the Latin phrases as ius ad bellum and ius in bello. The chapter will specifically examine seven traditional criteria for a war to be justified, namely, legitimate authority, just cause, rightful intention, last resort, the reasonable prospect of success, which define conditions under which the use of force can be used; and discrimination and proportionality, which set limits on how force can actually be employed. The chapter will elaborate on both the interpretation and applicability of these criteria. In addition, it will examine the third and conceptually a new category of moral analysis of war ius post bellum: the norms of justice after war, which has recently gained ground among Christian theologians, moral philosophers and legal scholars and it is now increasingly regarded as the third cluster of thought in the moral analysis of war.  
	The result of the discussion about political, legal and moral considerations under the heading of the meaning of a legitimate, legal and just war will be the outline of the main features of the lawful and justified use of force in international relations, including in pursuit of humanitarian objectives. This will pave the way for meeting the objective of this work in suggesting a new paradigm of the lawful and justified use of force in international relations, including humanitarian intervention. As a means to that end, the last part of the work, chapter five, will elaborate on the root causes of the collapse of the international legal regime prohibiting the use of force in international relations based on the UN Charter and look for the synthesis of thoughts in relations to the meaning of a legitimate, legal and just war. Drawing upon five criteria of legitimacy stipulated in the 2004 Report of the UN Secretary-General’s High-Level Panel on Threats, Challenges and Change entitled A More Secure World: Our Shared Responsibility, it will establish a set of four principles to suggest a way in which a new paradigm of the lawful and justified use of force in international relations, including humanitarian intervention, may be specified as a basis for the development of a new international legal regime governing the use of force in international relations that would take into account the changing circumstances of the twenty-first century. 
	 All chapters of this work are meant to help the reader think about the present day problem as to when the use of force in international relations is either lawful or justified. What I hope will clearly emerge from the text is that this and related issues are not brand-new but often old and recurrent. But even if these problems were new, it would help us to think about them by seeing what has been said and done about them in the past. When the chapters that follow seem to muddy the water, the reader may be comforted to know that this work seeks to build a powerful, overarching and binding structure of consistent argument. The early identification of what is meant here by legality and legitimacy in relation to the use of force in international relations, what methodology is used and how the argument is structured to meet the objective of this work will I hope help the reader stay focus as the examination unfolds. 
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	War has an enduring and unchanging nature, yet a highly variable character that changes according to the technological, economic, social and political circumstances.  War as a social institution survived the agricultural revolution that had occurred about 10,000 bce, the Bronze Age that began around 3,300 bce, the Athenian Empire, the Macedonian Empire, the Persian Empire, the Roman Empire and many others in Asia, Africa and America, the industrial revolutions and scientific revolutions of the nineteenth and twentieth centuries. Given the permanent presence of war in the documented history of humankind, it would be fallacy to think that war as the social institution of international society will ever disappear altogether.   
	Although wars are particular incidents that occur in different places at distinct periods of time, all of them seem to share two fundamental qualities, without which they would be just random acts of violence. These qualities may be simply called substance and form. By substance is meant the actual act of war, that is, the organized killing carried out by one political unit against another. By form is meant the legitimacy that war as a social institution has gained throughout the course of history.  
	There are a number of definitions of war, more or less combining two fundamental qualities of war referred to above, but, for our purpose here, it is enough to say that war may be approached from a number of different perspectives, including political, social, economic, environmental and military one.  Each perspective will emphasize a different aspect of war as a social institution and will provide a different view on what really matters in war. But regardless of the perspective on war one may adopt, there seems to be two things common to all perspectives that correspond to two fundamental qualities of war, namely, the killing and the way how this killing is justified.  
	General William T. Sherman once said that “war is hell.”  People get killed and often in huge numbers. Indeed, when he issued the order for the evacuation and burning of Atlanta during the American Civil War, he was reported to state that “war is cruelty and you cannot refine it.”  In fact, the recognition of the real nature of war stands at the very beginning of the efforts to establish the boundaries of “hell,” to limit and regulate warfare, if not to prevent it, by political, legal and moral measures. As we will see later in the text, these efforts have their roots in the ancient times, when war was regarded as a legitimate means to settle disputes between then Greece cities—polis. The justification for war, as the measure of its legitimacy, was derived from a belief, if not a right, to fight for and to defend good that a particular polis, later on a prince, or a state sought. What such good actually represents was the result of and subject to particular set of norms, values and moral standards that each particular society generated and made them acceptable and normative to its members in a given period of time. 
	The classical Greeks, medieval theologians, early modern natural lawyers and nineteenth-century political philosophers, whose writings will be presented in this chapter, developed their own understanding of good and helped to crystallize the recurring moral, political and legal tensions that are involved in the recourse to and conduct of war. They addressed the question of war, and its legitimacy, of their own age in their own terms. For that, it may happen that their treatments of this subject can, in certain instances, be seen to be not dissimilar to ours, but this identification cannot be taken for granted. It has to be determined on a case by case basis. The authors presented to illustrate early thought on war have to be primarily understood in their own context, historical and spatial settings, before they can be turned into our contemporaries. The aim of this chapter is to allow them to speak through their ideas, and, in doing so, to establish points of contact across time and between very different sets of political circumstances.  
	The authors and their works which will be presented to describe early thought on the notion of a legitimate war are liable to amount to an overview of early political thought as a whole, since the question of war was not always considered a separate sphere of social life, but rather its basic element. On the face of it this seems a rather strange idea to detach one cluster of thought and leave other themes untouched. But this is both useful and necessary. Otherwise, this account would become unmanageable. Under such circumstances, it would be difficult to establish points of contacts between this body of thought and that which preceded and followed it. In fact, such approach would result in a series of self-contained accounts of the thought of particular ages with no linkages between them. 
	On the basis of historical record, it seems reasonable to expect that the chapter will partially address also the relationship between separate collective entities, of which war was a permanent feature. Such entities did not have to be sovereign, autonomous, territorial political units. War could and, indeed, it did, take place between the inhabitants of polis in classical Greece and between papacy, emperors, corporations, and princes in the Middle Ages as well as between modern states. Although the question of war recurs in all periods of Western political thought, for the reasons described above, it is not the aim of this chapter to be read as a historically narrative, to present some of the classical writings of the subject as a history, and to construct a story about how the various writers relate to each other. The chief focus of this account is to allow authors to express their ideas rather than trying to determine their place in the history of thought on war.  
	Many of the texts that will be studied here are often referred to as the masterpieces of Western political thought and, therefore, what they say will remain relevant long after the problems that gave rise to this work are overcome. Determining which writer is to be included is not without controversy. But some thinkers have simply produced more significant works than others and it seems reasonable that they should be studied on the basis of the quality of the texts they wrote. But it is important to stress that their presence in this chapter represents a judgment about the value and importance of their thought on war and related issues in general, and does not depend on their role in the contemporary academic writings on the subject.  
	In addition to the predetermined selectivity of the chapter in terms of the authors examined, there is one more limitation to this account which deserves attention. The chapter will not examine post-1914-18 period, since this is the point at which the League of Nations took the first step to the universal abolition of war that will be discussed at length in the next chapter, along with the emergence of the international legal regime prohibiting the use of force in international relations. 
	 
	Classical Antiquity 
	 
	While the First World War is the predetermined terminus of this chapter, there is no such predetermined starting point, and the fact that the earliest texts studied below are from classical Greece represents the recognition that the modern international order is based on the system of states, which emerged in the sixteenth and seventieth century from the ruins of the medieval order which was constructed on the remains of the Roman Empire, the product of the Roman republic and the inheritor of the thought of classical Greece. By starting this account with ancient Greek thought reflects a judgment that ancient writers were the first to address the question of war we and that they did so in a way that can be connected to the sequence of thought which comes down to modern thinking about international relations.  
	Although there are a number of great thinkers of the ancient world, there are only a very few of them, who wrote about war. With the exception of Thucydides, Athenian military commander and a great historian and political philosopher of the ancient world; Aristotle, one of the greatest philosophers of all times and the teacher of Alexander the Great; and Cicero, a leading advocate in Rome and a brilliant political thinker, there was nobody else who would address with real sophistication the question of war and peace. All of them drew a sharp distinction between Greeks/Roman and non-Greeks/non-Romans and used this distinction as the main foundation of collective identity, which became the basic constitutive element of politics both within and between political communities in the Greek and, later on, in the Roman world.   
	 
	Thucydides 
	 
	The “inside/outside” distinction transformed in the “fellow citizens/external enemy” posture characterized relations between then political communities, which were concentrated in the polis for much of ancient times.  For Thucydides and his fellow countrymen, war was a permanent and ever recurring fixture of such relations and little could be done to change the nature of this relationship. Indeed, if one approaches the word polis in its original meaning “fortified place,” it seems reasonable to suppose that the purpose of the Greek polis were primarily defensive.  They were created as means of collective self-defense by families and the lineage groups of the original families, the tribes.  Protecting the polis, as a special political entity that allows for the exercise of the moral life, at least, if it is properly arranged and organized, against external intruders was the main task of its inhabitants and their political leadership.  The clash between the most powerful polis of their time—Athens and Sparta—and their allies is the chief and only theme of Thucydides’ monumental History of Peloponnesian War. Without addressing peculiarities of the conflict between the Athenians and the Spartans, as vividly and meticulously described in the History of Peloponnesian War, it is enough to say that Thucydides viewed the Peloponnesian War was as a nexus of power and interest with justice running somewhere in the background—the most famous example of which is the Melian dialogue between the Melian magistrates and the Athenian generals, trying to persuade the Melians to surrender or to face serious repercussions, in a way of the often quoted statement of the Athenians that “[t]he standard of justice depends on the equality of power to compel and that in fact the strong do what they have the power to do and the weak accept what have to accept.”   
	 
	Aristotle 
	 
	Aristotle would not have been surprised to hear about war as a primary variable of inter-communal life, but he disliked its glorification.  He echoed Thucydides in understanding how inevitable conflict is both in the social life of the polis and its external relations.  But he strongly opposed domination and conquest of other communities, since they deprive people of their freedom and their status as human beings.  Aristotle viewed the polis as a vehicle to good life, a place wherein human beings could aspire to the good life.  Believing that human good is best served within the polis made him a staunch advocate of the establishment of a citizen militia to defend the polis against external enemies.  From his perspective, elaborated in The Politics from the fourth century bce, offensive war is justified only in two instances: when a particular political community is under attack or it cannot rule itself. These two kinds of action are permissible because they both aim at justice and peace and are thus beneficial for both the community under attack and the one in need.  The centrality of peace and good in the life of a community, which goes through much of Aristotle’s writings, makes war perfectly permissible solely when it is waged in defense of the community and in the good life it preserves.   
	 
	Cicero 
	 
	Following the Stoic thinking that people should respect the rules and customs of individual communities unless they violate the rational order of nature, Cicero viewed war as a means of defending the right, if it has been infringed.  In De Officiis, dating back to the first century bce, Cicero argues that there are two ways of settling disputes: first, through negotiations; second, with the application of force.  But the latter seemed to him too brutal to be used out of political expediency rather than principle.  Therefore, he stipulates several conditions for a war to be just, in what it become probably the first attempt to define criteria for justifying the application of force: “official demand for satisfaction has been submitted or warning has been given and a formal declaration [of war] made.”  For Cicero, war is justified only in defense of safety or honor of the Roman Empire; yet, it seems to him that the only excuse for going to war is to secure a just peace.   
	If it is just to resort to war under certain circumstances, as Cicero suggests, it seems reasonable to expect that it is also possible to wage war justly. There are many passages in his writing that imply that although war in defense of the Roman Empire is just, it must also be fought justly and thus avoid disproportionate punishment that might unbalance the peace sought once the victory is achieved.  Cicero is well aware of the folly of war. He believes that there are certain duties that the Romans as the warring party owed even to aggressor, who has inflicted some wrongs on them.  These duties concern the observation of the Roman laws with regard to the conduct of war and the establishment of limits to retribution and punishment.   
	 
	Late Antiquity 
	 
	With the introduction of Christianity to Rome, the interpenetrating and intellectual crossover of Greco-Roman political thought lost its strength—though by no means, of course, its influence.  Christianity brought a number of new issues that were at odds with classical thought, most obviously the whole question of justice and the use of force as such. Christian attitude to justice in general, and the use of force in particular, was a complex one and ambivalent one and to elaborate more on it would require a supplementary chapter. For our purpose here, it is enough to say that Christian’s pacifism enshrined in the commandment, “Thou shall not kill man;” stood in stark contrast with the practice of Christians joining the imperial army for the defense of the Roman Empire, which emerged at the turn of the second and third century ce.  The thinker who worked to reconcile the gospel texts with political pragmatism and to replace Roman’s criteria for justifying war with a religious perspective by invoking God’s blessing to justify war whenever good clashes with the forces of evil was Augustine, the bishop of Hippo and certainly the most influential thinker of this period, who wrote on justice and war. 
	 
	Augustine 
	 
	For Augustine, war was an inevitable feature of the “fallen” human condition, and it might be justified only under certain circumstances. In The City of Good against the Pagans published in 426, he identifies exceptions of two kinds: either one kills under the authority of God based on his direct or implicit command, or one kills under the authority of a legitimate ruler, to whom God delegated the authority to carry out his will.  He continues to argue that one who has the sword in his hand and uses it, “is not himself responsible for the death he deals.”  He is justified in killing, as he acts as an instrument of the one who commands, and thus by no means violates the commandment, “Thou shalt not kill man.”  The idea that killing is justified by an implicit or explicit order of a higher authority, a power that inherently aims at good and justice to prevail, will dominate, as we will see later in the text, the development of thought on war for the next five hundred years.  
	Although Augustine acknowledges that wars may be sometimes necessary and just, he remains savage in condemnation of war as a necessary feature of human affairs. In his view, war is a horrible business and as such has to be avoided. “[T]he wise man will wage just wars. As if he would not all the rather lament the necessity of just wars, if he remembers that he is a man; for if they were not just he would not wage them, and would therefore be delivered from all wars. For it is the wrongdoing of the opposing party which compels the wise man to wage just wars; and this wrong-doing, even though it gave rise to no war, would still be matter of grief to man because it is man’s wrong-doing. Let every one, then, who thinks with pain on all these great evils, so horrible, so ruthless, acknowledge that this is misery,” he underlines.   
	Despite the ferocity of war and all the discords it causes, Augustine sees the ultimate end of war in achieving peace by promoting good and preventing the spread of evil. He develops a proto-just war theory, in which war serves as a means to achieve justice and peace. From his perspective, war is an instrument of a just change in international relations, but only to the extent that one nation prevails over another to exchange peace for one of its own choosing. “For every man seeks peace, even in making war; but no one seeks war by making peace,” he writes.  More to the point, he argues that “[t]heir desire . . . is not that there should be no peace, but that it should be the kind of peace that they wish for.”  This, however, brings about the subjugation of those who have opposed such peace and lost the war: “[a]ll men . . . desire to have peace with their own people, whom they wish to see living according to their will. For they wish to make even those against whom they wage wars their own if they can, and to subdue them by imposing upon them the laws of their own peace.”  Although negative in its effect, Augustine deems such action justified because, as he mentions, “it is the wrong-doing of the opposite party which compels the wise man to wage wars” not the reverse.  His attitudes to justice and war later became the part of what is now called the Just War tradition and influenced a number of subsequent thinkers,  especially Thomas Aquinas, who gave Augustine’s just war thinking a greater theoretical rigor. 
	 
	Christendom from the High Middle Ages to the Early Modern Era 
	 
	The period from the death of Augustine to the high Middle Ages saw many changes in the political shape of Western Europe. The barbarian kingdoms which emerged out of the ruins of the Western part of the Roman Empire were eventually replaced by territorially delimited, spiritually defined and ecclesiastically organized bishoprics and Christian kingdoms that were clearly distinguished from the surrounding pagan world.  This period experienced the gradual emergence of the question of war between Christians and in relation with non-Christians, particularly the infidels of the New World, reinvigorating the ancient discussion on the distinction between various communities and on the laws that should govern the conduct of relations between these communities.  Among the number of great medieval Christian thinkers that dealt with these and related questions, only a few of them deserve our attention here for the purpose of this chapter, namely, Martin Luther, German priest, theologian and father of the Protestant Reformation; St. Thomas Aquinas, perhaps the greatest theologian of all times; Desiderius Erasmus, Dutch humanist, theologian, and religious reformer; and Francisco de Vitoria, Spanish Dominican and professor of theology at the University of Salamanca.  
	 
	Luther 
	 
	In prescribing laws within the Christian community, Luther joined the debate on the lawfulness of killing among Christians, adopting rather more general proscription what secular authorities are entitled to do in preserving the common good of their communities. In On Secular Authority published in 1523, Luther defends the divinely ordained right of secular princes “to catch the wicked and, [and] to prevent them from doing still more wickedness.”  He writes that “Christians are neither to employ nor to call on the Sword for themselves and in their own concerns. But they may and should use it and call on it for the sake of others, so that evil may be prevented and justice upheld.”  
	 
	Aquinas 
	 
	It was Aquinas, however, not Luther, whose discussion on the condition under which war can be waged “without sin,” became the most influential and consistent and was to remain central for many centuries to ideas of legitimate war. In his Summa Theologiae written in the years 1265-73, Aquinas acknowledged Augustine’s view on war as a sinful matter but he opposed to share the idea that all wars are inherently sinful, distinguishing between war as a sin and war as a way of combating a sin.  Drawing upon Aristotle’s idea that the ruler has the primary responsibility for the common good of the polis, he argues that the ruler must sometimes resort to war to fulfill his responsibility and to defend the good of the polis against outside attacks.  Punishing aggression or other injury with the employment of lethal force in such circumstances is therefore justified. Nevertheless, since one may resort to war for good as well as evil ends, carefully specified criteria must be established for war to be warranted and to avoid all uses of force that are inconsistent with moral law.  Aquinas articulated a just war ethics, encompassing conditions under which war could be justified that over the centuries have been developed into a complex set of criteria to govern both the recourse to war and the conduct of war once begun that is today known as the Just War tradition.  
	For his part, Aquinas argues that “three things are necessary” in order for a war to be just.  The first is that the “authority of the ruler, by whose command the war is to be waged,” needs to be present.  Secondly, a “just cause” is required, namely, that “those who are attacked should be attacked because they deserve it on account of some fault.”  Finally, it is essential that “the belligerents should have a rightful intention, so that they intend the advancement of good or the avoidance of evil.”  With regard to the first “thing,” the “authority of the ruler” means that decisions to wage war are upon those who are legally authorized to do so, since, as Aquinas puts it, “the care of the common weal is committed to those who are in authority.”  It is therefore “their business to watch over the common weal of the city, kingdom, or province subject to them,” and to that end, “it is lawful for them to have recourse to the sword of war in defending the common weal against internal disturbances, when they punish evil doers . . . , so too in defending the common weal against external enemies.”  Indeed, he proceeds to quote Augustine, claiming that “[t]he natural order conductive to peace among mortals demands that the power to declare and counsel war should be in the hands of those who hold the supreme authority.”  For Aquinas, writing in the thirteenth century, this authority came ultimately from God, who provided legitimacy and moral sanction for its execution.   
	The second criterion for a war to be just, Aquinas proposes, is a “just cause,” namely, that “those who are attacked, should be attacked because they deserve it on account of some fault.”  More to the point, Aquinas refers to Augustine saying that a “just war is wont to be described as one that avenges wrongs, when a nation or community has to be punished for refusing to make amends for the wrongs inflicted by its subjects or to restore what is has seized unjustly.”  Such action is deemed and intended to bring about the good of either the community or those against whom the war is waged by preventing or rectifying a wrongful, that is, unjust, action of another nation or community.  The just war in this sense is a defensive war upholding good by punishing evildoers.  What follows is that without a damage inflicted or injury received on the part of the nation or community no war can ever be justified. The just war, in this context, is an action of a retaliatory or defensive nature, and an unjust war is a war of aggression, a war waged to commit evil rather than good. 
	Provided that the war is undertaken by a legitimate authority and in a just cause does not ensure that it is a just war. As Aquinas identifies, the third “thing” is required: “the belligerents should have a rightful intention, so that they intend the advancement of good or the avoidance of evil.”  Noting Augustine in this regard that “[t]rue religion looks upon as peaceful those wars that are waged not for motives of aggrandizement or cruelty but with the object of securing peace, of punishing evildoers, and of uplifting the good,” he proceeds to argue that “even if the war [is] declared by legitimate authority and for a just cause, it is nonetheless rendered unlawful through a wicked intention.”  Indeed, the wicked intention can render the war which, having a just cause and being declared by the legitimate authority, is otherwise just, unjust.  If one is moved to wage war by hatred or cruelty, then the war one chooses is morally wrong, even if the other conditions are met. The rightful intention, seeking to secure peace, to punish evildoers, and to promote good, is therefore essential for a war to be just. From this perspective, war can be transformed into peace by the spirit in which is waged, that is, by a rightful intention. As Augustine said in Aquinas’ writing, “[w]e do not seek peace in order to be at war, but we go to war that we may have peace.”  In line with this assertion, those who wage war can be peaceful in warring, “so that [they] may vanquish those whom [they] war against and bring them to the prosperity of peace.”  The moral efficacy of a rightful intention is, thus, dependent upon the existence of a just cause, and vice versa.  
	The inclusion of the rightful intention in Aquinas’s moral analysis of war is meant to limit war objectives to vindicating a just cause. For it may happen that the appeal to a just cause cannot be literal but purely rhetorical and the war that is waged for a just cause may have a different, hidden, and perhaps far from just, motive. The presence of such a motive, however, does not nullify a just cause,  provided that the motive “intend[s] the advancement of good or the avoidance of evil.”  The question is not whether the motive is present, but whether it is itself legitimate, and if so, whether it is only present, or it is dominant, in other words, whether the motive is relevant to a just cause, or it is the real cause for which the war is being waged.   
	As described above, Aquinas holds that for a war to be just “three things are necessary:” (1) that those who possess the legitimate authority should make their war decisions; (2) that war should be waged for a just cause; (3) and that belligerents should resort to war with a rightful intention. Once these requirements are met, however, the belligerents are subject to two additional constraints of their activity: their action must be discriminate, that is, directed against an aggressor, not against an innocent person; and the course of war must be proportionate to a good effect sought.   
	Aquinas refines the first of these constraints further, under the so-called concept of double effect, to encompass situations in which injury or death of an “innocent and just person” is unavoidable.  The principle is formulated as follows: “[n]othing hinders one act having two effects, only one of which is intended, while the other is beside the intention.”  “[M]oral acts take their species according to what is intended and not according to what is beside the intention, since this is accidental.”  Following the line of this argument, indirect evil effects of the belligerents’ behavior are beyond the bounds of moral responsibility as long as the intended action is good in its nature and a good effect is sought. The evil effects are not to be willed as a means to the good effect, but both effects have to arise simultaneously from the good action which caused them.  In other words, one is not guilty of murder if the attacker’s death is the unavoidable consequence of efforts to resist attack. The goodness of the good action, then, has to be done directly as well as directly willed, and the good effect has to arise as immediately from the act as any secondary evil effects for which the belligerents are not to be held responsible.  The main application of the principle is to distinguish between the direct and indirect killing of innocents by accident, in the course of fighting an adversary, and killing him on purpose. Under this principle, thus, the belligerents are, if there is a good effect sought, justified in causing incidental evil effects of their action. For Aquinas, nevertheless, killing under public authority allows the death of attackers, if it is done for good and not from evil motives.   
	As far as the second constrain is concerned, Aquinas argues that “though proceeding from a good intention, an act may be rendered unlawful if it be out of proportion to the end.”  “It is lawful to repel force by force, provided one does not exceed the limits of a blameless defence,” he asserts.  In other words, the evil effects of war should be proportionate to the injustice to be prevented or remedied by war. Hence, the ultimate good achieved by war must be greater than the harm done. 
	 
	Erasmus 
	 
	 For Erasmus, waging war was in direct contradiction to Christian ethics and the values of moderation and peace he firmly believed. His famous reiteration of Pindar’s saying contained in the adage “Dulce Bellum Inexpertis” from 1515, “war is sweet to those who have not tried it;” may be read as a defense of pacifism against Aquinas’ theory of just war.  “If there is anything in mortal affairs which should be approached with hesitancy, or rather which ought to avoided in every possible way, guarded against and shunned, that thing is war; there is nothing more wicked, more disastrous, more widely destructive, more deeply tenacious, more loathsome in a word more unworthy of man, not to say of a Christian,” he writes.  In his opinion, the just war ethics provides only pretexts for war, when “’just’ is defined as what has been ordered by the prince, even if he be a child or a fool.”  With an implicit reference to Aquinas, he argues that no one is horrified when Christians fight Christians, and that “there are those who applaud this thing, greet it with cheers and call it holy when it is worse than hellish.”  Against the just war ethics, which for him is very prone to abuse, Erasmus advocates Christian pacifism, reinvigorating the grace of gospel by repaying evil with good. As he points out, “if someone takes away part of our possessions we must give him the whole, that we must also pray for those who seek to kill us.”  And, “[i]f anyone cries that it is unjust that the sinner should go unpunished, I answer that it is much more unjust to bring desperate calamity on so many thousands of innocent people who have deserved it.”  
	  
	Vitoria 
	 
	With the discovery of America and the subsequent plunder and bloody massacres of civilians perpetrated by the Spaniards, at which Erasmus would have certainly been horrified, the question of what was permissible in war and what obligations prescribed laws in the conduct of relation between Christians and between Christians and non-Christian became even more urgent. In his lecture “On Dietary Laws, or Self-Restrain,” Vitoria addresses a more specific question of whether the eating of human flash and the sacrifice of human victims practices among American Indians could warrant conquest and expropriation.  Vitoria argues that although such practices are forbidden by divine and natural law, they do not themselves justify war against infidels. Such a war would be justified, if Indians ate or sacrificed innocent people. Under such circumstances it would be permissible to intervene on the grounds to avenge wrongs and to rectify injustice.  The Spaniards would be rightly entitled to undertake what would be now called humanitarian intervention. Means and ends of such an action would, however, be strictly limited. The action would have to be ceased once the goal is achieved and the rights of the indigenous inhabitants restored, Vitoria underscores.  In his view, a lawful intervention cannot become a lawful conquest provided that no other justification is invoked.   
	In his 1539 lecture “On the American Indians,” Vitoria develops this argument further. He argues that those who come to rule the Indians in the New World are morally obliged to rule them for their own good.  In other words, the interest of the community which is governed by external power must take precedence over the interest of the ruler. Vitoria assumes that the Spaniards “have the right to travel and dwell in these countries, so long as they do not harm to the barbarians, and cannot be prevented by them from doing so.”  But if the Spaniards were attacked, they would be fully entitled to defend themselves. They “may then treat them no longer as innocent enemies, but as treacherous foes against whom all rights of war can be exercised, including plunder, enslavement, deposition of their former masters, and the institutions of new ones. All this must be done with moderation, in proportion to the actual offence.”  Thus “if it is lawful to declare war on them, then it is lawful to exercise to the full the rights of war.”  What follows according to Vitoria is that the Spaniards “may lawfully conquer the territories of these people, deposing their old masters and setting up new ones and carrying out all the things which are lawfully permitted in other just wars by the law of war, so long as they always observe reasonable limits and do not go further than necessary.”  In doing so, “[t]hey must always be prepared to forego some part of their rights rather than risk trespassing on some unlawful thing, and always direct all their plans to the benefit of the barbarians rather than their own profit.”  
	 
	The Renaissance and the European System of States  
	 
	By the middle of the seventeenth century the complicated system of feudal, urban and ecclesiastical arrangements of medieval Europe had changed its character.  Advances in military technology and administrative machinery helped monarchs consolidate their power in a given territory at the expense of other authorities, paving the way for the emergence of modern territorial entities called states.  The system of states that had ensued started to function according to its own imperatives and practice that were yet to be defined.  Chief among them were the principles of statecraft and the rights of sovereigns that were implicit to any attempted regulation of relations between sovereigns through the authority and power of a state.  Early modern thought on sovereignty and reason of state that accompanied the emergence of the modern European system of states sprang from the observation of the then political landscape for which acquiring and maintaining power was dominant feature.  War was endemic in those days, often seen as inevitable as proper instrument of settling disputes between sovereign rulers.  Of the contributors to the literature of statecraft that flourished in this environment, Niccolò Machiavelli, Jean Bodin, François de Salignac de la Mothe Fénelon, Edmund Burke and Friedrich von Gentz were undoubtedly among the most prominent. Although war was not the main focus of their scholarly interests, their thoughts on issues such as reason of state, sovereignty and balance of power, are particularly pertinent to our discussion on the meaning of a legitimate war. 
	 
	Machiavelli 
	 
	 As Florentine official and diplomat, Machiavelli, wrote predominantly about how to size and maintain power. His arguments elaborated in The Prince and Discourses on the First Ten Books of Livy both published posthumously in 1532, and 1531 respectively, centered around the idea that ensuring survival of a state is paramount objective of a ruler and gaining, maintaining and expanding state’s power is necessary means to that end.  Machiavelli believes that the common good sought by the establishment of a state requires stability which is, however, not always easy to achieve. In his view, where public welfare of a state is at stake, its ruler is obliged to do whatever is expedient, considerations of honor, justice, and humanity notwithstanding.  Under such circumstances, actual or possible rulers may have no alternative but to override the laws, even the laws of morality, and to use extraordinary measures, including war.  Machiavelli does not analyze moral and legal ramifications of his argument, later referred to as the notion of reason of state. He is more concerned with the practical means by which a desirable or justifiable order can be established and preserved.  In contrast to his predecessors, arguing that human laws are instruments of natural and divine law that can be set aside only in obedience to a higher law, aiming at the protection of civil order as a means to reach peace and justice, Machiavelli comes with a novel idea that in defending state’s interests, rulers are immune to the obligations of law and morality.  
	 
	Bodin 
	 
	Bodin, French humanist, administrator and lawyer, also addressed the question of the status and power of a ruler, but from a different perspective. He was obsessed with the question where authority in a state is located. In other words, who in a state has the highest power to command? In his Six Books of Commonwealth published in 1576, he argues that the ruling authority in a state possesses some identifying characteristic that distinguishes the ruler of a state from other authorities both inside and outside the state, that is, sovereignty.  For Bodin, it is the possession of sovereignty, a term conceptually devised by him, that guarantees internal autonomy of a state and freedom from external interference in its domestic affairs. Indeed, sovereignty is absolute authority that is “not limited either in power, or in function, or in length of time.”  A state then can be described as a territorial association of people ruled by a single absolute sovereign “who recognizes nothing, after God, that is greater than himself.”  The definition of sovereignty as absolute authority implies that one who holds sovereign authority is not subject to the commands of any person or office and possesses “absolute and perpetual power to dispose of all possessions, persons, and the entire state at his pleasure.”  In line with this argument, Bodin notes that only a sovereign has the authority to appoint officials, to define their duties, to enact and repeal laws, to decide judicial appeals, and to pardon persons who have been condemned to death, and last but not least, to declare war.  Law is “nothing but command of a sovereign,” he argues.  Sovereignty, as he understands it, also means that nothing else but treaties with other sovereigns and, more broadly, divine and natural law could bind a ruler or a state in the exercise of sovereignty.  Less than one hundred years after the publication of Six Books, Bodin’s notion of sovereignty was reflected the 1648 Peace of Westphalia that recognized the right of the princes, bishops and cities of the Holy Roman Empire to hold supreme authority within their own territories and to conduct independent foreign policy, laying down the foundation for the system of states and the general application of the principle of sovereignty and its corollary rule of non-intervention as the guiding principle of order in international relations.  
	 
	Fénelon 
	 
	In instructing a future Louis XV in 1700 “On the Necessity Forming Alliances,” Fénelon, French bishop, articulated the concept of the balance of power as the central organizing idea of European foreign policy, which along with the reason of state and sovereignty represents the third fundamental concept that helped elevate the modern system of states we know today.  This policy of balance derived from the idea of reason of states and implicit in the notion of sovereignty is intended for states to “defend the common good against one that grows too powerful.”  Every state, Fénelon writes, is “obliged, for the sake of its own security, unceasingly to keep watch in order to prevent the excessive aggrandizement of each and every one of its neighbors. To prevent a neighbor from becoming too powerful is not at all to do harm; it is merely to protect oneself and one’s other neighbors from enslavement; in a world, it is to cultivate liberty, tranquility and the public good: for the aggrandizement of one nation beyond a certain limit transforms the relations among all those nations and have some connection with it.”  The idea underlying the balance of power is on the necessity to preserve equilibrium within the European system of states by resisting the dominant power of the day that seeks to dominate its neighbors and destroy the common good that Europe, in his words “Christendom,” as “a kind of general republic” defined by shared believes and practices represents.   
	 
	Burke 
	 
	The idea that Europe is not mere a system of states but a commonwealth, “virtually one great state having the same basis of general law, with some diversity of provincial customs and local establishments,” was also elaborated by Burke, British statesman and political thinker, in his Letters on a Regicide Peace in 1796-1797.  Burke supported British policy of intervention in the affairs of the European continent to build a coalition against the revolutionary France.  He argued that the revolutionary regime in France outlawed itself, not only because it had annulled all old treaties, but it had also renounced the law of nations, from which they were derived.  Indeed, in establishing its republic on the principles of regicide, Jacobinism and atheism, it broke with all tradition of the Christian world and demonstrated its “determined hostility to human race.”  In doing so, the revolutionary regime violated what Burke calls “law of neighbourhood” or “the right of vicinage,” which prescribes that “[n]o innovation is permitted that may redound, even secondarily, to the prejudice of a neighbour.”  When it does, according to Burke, neighbors are entitled to decide whether such innovation is dangerous and, if yes, they have a right to contain it, by force if required.  He notes that “[a]s to war, if it be the means of wrong and violence, it is the sole means of justice among nations. Nothing can banish it from the world.”  “But it is one the greatest objects of human wisdom to mitigate those evils, which we are unable to remove.”   
	 
	Gentz 
	 
	Gentz, Prussian diplomat and advocate of international cooperation to resist the revolutionary France shared some of Burke’s views. In The True Concept of a Balance of Power published in 1806, Gentz expressed the idea that Europe was an international society, “of which the essential and characteristic aim was the preservation and mutual guarantee of the well-won rights of each of its members.”  Such a society is based on the principle that all its members are formally equal with the same rights under international law, although they differ in terms of size, wealth, population, resources etc.  As Gentz puts it, “the smallest as well as the greatest is assured of his right, and cannot be compelled or harmed by unlawful authority.”  The idea that states are equal members of the international society known as “the equality of states,” is, in effect, the constitutional element of international society, as exists today.   
	Playing a prominent role in the Congress of Vienna, Gentz was well aware that the mutual recognition of the equal rights of states as member of international society would not be enough “to prevent every attack of a stronger state on the rights of a weaker one.”  What he formulated was nothing less than the “theory of a balance of power in the political world.”  According to his theory, no state “must ever become so powerful that others cannot overcome it by joint action.”  For Gentz, it also means that other states have to be capable of overcoming such a state by a joint action. The fear of common opposition then acts as a deterrent against possible aggressor.  By preserving the rights of states, the balance of power serves as a mechanism that enforces international law in a way similar to the judicial or executive power within a state.  
	 
	International Law in the Modern Era 
	 
	Although the term international law did not come into being until the nineteenth century, the idea of a separate body of law regulating and stemming from transactions between diverse political entities originated in the early modern period.  It was in Greece, the Roman Empire, but predominantly in the seventeenth-century Europe that the first coherent legal system, divorced from religion, evolved under the term ius gentium, that is the law of nations, and its variations “droit des gens” or “Völkerrrecht.”  The basic principles of modern international law—sovereignty, territorial integrity, equality and non-intervention in others’ internal affairs—developed simultaneously with the growth of centralized political entities that were no longer subject to the commands of any person or authority both inside and outside their territories.  Their conduct of external relations was restrained only by obligations in treaties with other sovereign political entities, which meant that restrains, if at all they existed, were mostly self-imposed, voluntarily observed and enforced primarily by the threat of countermeasures or retaliation.  Nevertheless, jurists and diplomats continued to elaborate on ius gentium, especially with regard to the question of war that gained a new momentum with the gradual acquisition of state’s control over the means of waging war, as the modern European system based on a community of sovereign territorial states evolved.   
	The church considered war “unjust” and its perpetrators subject to ecclesiastical punishment if war was not property declared by established authority, with a just cause and legitimate objectives, as Aquinas aptly described in his Summa Theologiae. On the contrary, the newly asserted sovereign rulers, claiming supreme authority over their realms, emerging secular states, viewed the use of force as a legitimate exercise of their will and a self-justifying instrument of policy.  Thus most writers of that time made a strenuous intellectual effort to reconstruct, if not reconcile, the Christian universal human community with a community of territorial states by articulating ius gentium, a common system of rules and principles governing relations between states that is ultimately derived from natural law.  Chief among these authors were Dutch humanist, theologian and jurist Hugo Grotius; English philosopher Thomas Hobbes; German philosopher and jurist Samuel Pufendorf, German jurist and diplomat Samuel Rachel, German mathematician and philosopher Christian von Wolff; and Swiss jurist and diplomat Emmerich de Vattel. For neither author, however, does ius gentium represented an autonomous system based on international practice. It was only from the late eighteen century onwards that international law became to be understood as positive, not natural law, based on a joint materialized will of states, enshrined in customary practice and bilateral and multilateral treaties, by which they bound themselves in relation to one another.  
	 
	Grotius 
	 
	In his monumental treaties of The Law of War and Peace published in 1625, Grotius developed a general justification of the use of force that was based on principles derived from natural law. For Grotius, natural law is the only source of moral principles that possesses the required generality he sought in developing the system of universally valid premises applicable to all states.  He therefore rejects both civil law and Holy Scripture as historically contingent moral systems and firmly adheres to natural law as the exclusive source of principles that exist independently of the human will, but necessarily follow the exercise of that will.  
	Drawing upon Stoicism and other ancient philosophical traditions, which for him, represent the most authoritative system of rational morality, Grotius establishes a moral right of self-preservation as the primary element of human behavior and the basic principle of his theory.  Once the right of self-preservation is granted, Grotius goes on to derive from it the right of self-defense and right of ownership, which are implicit in the desire for self-preservation.  He uses these rights to formulate two fundamental principles of natural law: that it is permissible to defend one’s life and to acquire things useful for life.  The application of these rights, however, presupposes that human beings refrain from injuring each other in pursuing one’s ends either by physically harming others or by seizing their possessions in what constitutes two additional natural laws.  Human beings are thus endowed with a right to defend their rights whenever they are threatened by the actions of others, a right they preserve even within a civil society or a state.  In other words, they are entitled to use force to defend their lives and property when a state attempts to deprive them of these rights or when a state fails to protect them.   
	Grotius views civil society as an association of individuals cooperating to secure their right of self-preservation, defending their lives and property against attack.  Like individuals they seek to protect, civil societies or states are endowed with rights analogous to the natural rights of individuals, including the right of self-preservation.  One purpose of a civil society or a state, then, is to protect the rights of its citizens against any injury.  Grotius’ idea that human beings have rights, that civil law exists to protect them and, eventually, that the justification of a state lies in securing the right of self-preservations of its citizens, implying that a government is deemed to be illegitimate when it violates these rights, helped to transform scholastic premises into secular individualism and played an indispensable role in developing modern political thought.  
	Bearing in mind the basic premises of his theory, Grotius elaborates on the circumstances under which war is justified. He points out that there is no ground more fundamental for using force than the defense of one’s own life and property.  In his words, “[f]or the preservation of our lives and persons, which is the end of war, and the possession or acquirement of things necessary and useful to life is most suitable to those principles of nature, and to use force, if necessary, for those occasions, is no way dissonant to the principles of nature.”  Because of the primacy of the self-preservation, Grotius argues, “when our lives are threatened with immediate danger, it is lawful to kill the aggressor, if the danger cannot otherwise be avoided.”  By the same token, he writes that “it cannot be denied that we have a right to kill a robber, if such a step is inevitably necessary to the preservation of our property.”  And, just as each human being is entitled to punish another for violating its rights, so each state may fight to preserve its rights.  In doing so, the rights of others have to remain intact. In his words, “[i]t is not, then, contrary to nature of society to look out for oneself and advance one’s own interests, provided the rights of others are not infringed; and consequently the use of force which does not violate the rights of others is not unjust.”  
	In his opinion, the cause for which a war is waged is the ultimate arbiter of its justice. If the cause of a war is unjust, then, Grotius points out, the conduct of war is unjust accordingly.  However, in judging whether war is just or unjust, he does not distinguish between justice of the war’s means and ends.  “[W]hen punishment is lawful and just, all the means absolutely necessary to enforce its execution are also lawful and just, and every act that forms a part of the punishment, such as destroying an enemy’s property and country by fire or any other way, falls within the limits of justice proportionable to the offence.”  The justice of war’s aim thus remains preponderant for a general justification of the use of force, including its means.   
	 
	Hobbes 
	 
	For Grotius, the right of self-preservation is the cornerstone of his natural-law approach to a legitimate war and the moral principles he deduces thereof. The view on self-preservation articulated by Hobbes in Leviathan, a masterpiece of political theorizing, in 1651 is rather opposite: it erodes rather than supports natural law.  Central to Hobbes’ argument is a metaphor of the state of nature, to which Hobbes contrasts the civil state in which human beings are associated on the basis of agreed procedures for enacting rules and resolving disputes about their proper interpretation and application.  Out of a civil state there is a state of nature; “a condition of war of every one against every one; in which case every one is governed by his own reason; and there is nothing he can make use of, that may not be a help unto him, in preserving his life against his enemies.”  In such condition, “every man has a right to every thing; even to one another’s body. And therefore, as long as this natural right of every man to every thing endures, there can be no security to any man.”  It is a situation of human beings so equal that there are no constrains to their behavior but their ability and the ability of others.  The absence of security drives them to use one another, each for its own purpose,  making mutual cooperation an impossible affair, as there is no guarantee that others will not exploit their goodwill to cooperate.  Moreover, the three principal causes of quarrel, Hobbes identifies: competition, diffidence, and glory; leave the man in “a continual fear and danger of violent death” and its life “solitary, poor, nasty, brutish, and short.”   
	Hobbes’s metaphor implies that the state of nature is a lawless war of all against all, in which no moral life can exist, as there is no authority to establish and enforce a common body of laws. In Grotius writings, moral principles create obligations even in the absence of security.  For Hobbes, they do not. In the state of nature, human beings are pleased to do whatever is necessary for their self-preservation.  What follows is that the “notions of right and wrong, justice and injustice have there no place. Where there is no common Power, there is no law: where no law, no injustice.”  To him, the state of nature is the world without governmental authority or any other social structure that would maintain order and end the inherent anarchy.  Hobbes acknowledges that are “passions that incline men to peace” and that “reason suggests convenient articles of peace, upon which men may be drawn to agreement.”  But without governmental authority or any other social structure men remain condemned to death.  Therefore, if such authority did not already exist, it would have to be created. “There must be some coercive power to compel men equally to the performance of their covenants, by the terror of some punishment, greater than the benefit they expect by the breach of the covenant.”  What follows is that without order, there would be no way out of the state of nature and the constant war of all against all, and the society and all its benefits would be unlikely.   
	 
	Pufendorf 
	 
	Most of seventeenth- and eighteenth-century theorists tried ingeniously to reconcile the new theory of natural rights articulated by Grotius and Hobbes with the older understanding of natural law. In 1673, Pufendorf published his treaties On the Duties of Man and Citizen, in which he endorses Hobbes’ idea that enforcement is essential to the concept of law and order. Instead of arguing that natural law is not enforceable and thus a true law, he concludes that natural law is genuine, as it is willed by God and sanctioned by the threat of divine punishment.  He adds to the natural right of self-preservation—the centerpiece of Grotius’ theory, a correlative duty to respect the lives and property of others.  Against both Grotius and Hobbes, Pufendorf argues that our natural duties include a positive duty that goes well beyond the dictum of not harming others. It is a duty of cultivating mutual goodwill, a rule that lays the foundation for all the other precepts of morality.  
	For Pufendorf, natural law is a sort of moral knowledge based on reason that directs one’s duties as a human being and regulates external behavior. Such knowledge is different from the knowledge of one’s duties as a citizen determined by the civil laws in the Aristotle’s view, or one’s duties as a Christian derived from divine revelation in the Aquinas’s sense.  Provided that natural law is really a law, then, as Pufendorf argues, the relations between states are governed by that law and states do not posses unlimited right to wage war as they please.  He admits that war is sometimes permitted and necessary,  but no state has a right to wage war for the sake of its security or interest.  It only has a right to defend itself from unjust attack or to rectify some other injury to itself.  The right to initiate war lies with the sovereign and the sovereign may also wage war on another’s behalf, if “the party for whom one is going to war has a just cause.”  
	With regard to the causes of war, Pufendorf distinguishes between defensive and offensive wars. He writes that while “[t]he just causes of engaging in war come down to the preservation and protection of our lives and property against unjust attack,” “the collection of what is due to us from others but has been denied, or the procurement of reparations for wrong inflicted and of assurance for the future” fall into offensive sources of war.  Unjust causes of war are then of two kinds: open such as “avarice and ambition, namely lust for wealth and lust for power;” and covered by pretext, which include fear of the wealth and power of a neighbor, unjustified aggrandizement and desire for better territory.   
	Similarly to Grotius, Pufendorf relies on customary practice as well as on natural law when discussing the moral limits that govern the conduct of war. He observes, for example, that the “most proper form of action in war are force and terror”  and that international custom permits states at war to use all measures necessary for victory that go well beyond the bounds of humanity in slaughter, wasting and plundering property, although civilized nations may choose to forego such measures as the use of poison or the assassination of rulers.  In his words, “one must distinguish between what an enemy may suffer without wrong and what we ourselves may inflict without loss of humanity.”  With an implicit reference to what later became to be called the principle of proportionality, he stipulates that “good sense and humanity counsel us not to resort to arms when more evil than good is likely to overtake us and ours by the prosecution of our wrongs.”  “[W]e should inflict no more suffering on an enemy than defence or vindication of our right and its future assurance requires,” he writes.  Pufendorf is reluctant to ascribe these principles to natural law. He regards them as an expression of a common bound between all nations based on humanity.  
	 
	Rachel 
	 
	Rachel’s 1676 work “On the Law of Nations,” represents a clear departure from international law based on natural law articulated by Grotius and Pufendorf to a more positivist view, anticipating mainstream international legal doctrine by more than a century.  Rachel understands nations as “united to one another” by an arbitrary law, “to which all those who are so associated must render obedience.”  He argues that the law of nations consists of positive law jointly willed by sovereigns in agreements concluded between them.  In his view, international law must be distinguished from natural as well as civil law.  But because of the nature of the law of nations, as viewed by Rachel, there is no superior authority to enforce the agreements between states, should one of them break faith, but states themselves.  Indeed, there is no barrier that would prevent a state to resort to war as a means of compelling another to carry out what has been agreed on.  To solve this inherent problem, Rachel proposes that states agree to establish a “College of Fecials” wherein “controversies which have arisen between states should be cognized and argued and decided, in such sort that nothing save necessity would open the way to war, it being undertaken only against those who have declined to obey a judgment rendered, or who in other ways have shown contumacy towards the authority and decrees of this College.”  
	 
	Wolff 
	 
	In The Law of Nations Treated Accordingly of a Scientific Method published in 1748, Wolff approaches the law of nations from philosophical perspective, exploring the concept of international law as a body of rules governing the relations of interdependent states. In developing a philosophical foundation of international law, he distinguishes different sources of international law: voluntary, stipulative and customary law on the one hand, and natural and necessary law on the other. As his predecessors, Wolff begins with natural law, because nations are “individual free persons living in a state of nature.”  For him, the law of nations is “originally nothing except the law of nature applied to nations” known by natural reason.  As Pufendorf, he identifies the law of nature with the necessary law, which is likewise immutable and “binds nations in conscience.”  “[N]either can any nation free itself nor can one nation free another from it,” he explains.  But unlike natural law theorists such as Grotius and Pufendorf, Wolff refuses to apply the principles of natural law of individuals on states.  He argues that states and individuals have different qualities, and thus natural law principles applicable to states has to be clearly distinguished and treated as a separate branch of natural law.   
	Wolff’s innovative thinking also lies in basing philosophical truths on evidence of mathematical certitude. He devises a pure philosophical model, reflecting the internal logic of international law. Firstly, he presupposes that nature has established society of all nations that are bound to preserve such a society by promoting “the common good by its combined forces.”  For Wolff, “all nations are understood to have come together into a state, whose separate members are separate nations, or individual states,”  in what he calls “the supreme state.”  This state, in fact a society of nations, promulgates laws and “prescribe[s] means by which its good is maintained.”  All nations are thus united in a universal state and subject to its laws. Inasmuch nations have been combined in the supreme state, they have bound themselves to the whole, because they wish to promote common good, and at the same time the whole have reciprocally bound itself to individuals to provide them with peace and security.  In this respect, the nations as a whole have a right to coerce individual nations to perform their obligations, if they proofed to be unwilling to do so.  Furthermore, all nations, considered collectively, are imagined to hold a kind of sovereignty over each nation considered individually, but nations remain equal with the same rights and obligations,  and what is lawful for one, remains lawful for another and vice-versa.  Since the decisions of the supreme state are made by the agreement of free and equal nations, the form of government of the supreme state is by nature democratic.  The will of the supreme state then represents the will of the majority of nations, but because nations cannot assemble together in one place, their agreement must be deduced from what is reasonable.  Finally, there is a fictitious ruler of the supreme state who “defines by the right use of reason what nations ought to consider as law among themselves.”   
	Within this pure philosophical construct, the voluntary law of nations is then equivalent to the civil law derived from the necessary law.  The stipulative law of nations arises from agreements between particular nations and binds only these nations which have consented to.  The customary law of nations is based on usage and observation as law, and as such rests upon the tacit consent, which according to Wolff implies that the customary law is not universal but a particular law.  Since the voluntary, the stipulative and the customary law take their origin from the will of nations in the same way as the positive law, they form together the different branches of the same system of the positive law of nations.  
	 
	Vattel 
	 
	Although Vattel’s 1758 treatment of The Law of Nations is often called the first modern work on international law, the work remains firmly attached to the tradition of natural law.  It represents, in effect, the last mainstream work that identifies international law with natural law. From the late eighteenth century onwards, international law has been usually understood to be positive in the sense that it is no longer enacted by a superior but by the consent and behavior of states, which voluntary bind themselves either explicitly through treaties or implicitly through customs.  Vattel justifies retaining a link with natural law, in what he calls the Necessary Law of Nations, because it makes international law inherently binding. To explain the foundation of the Necessary Law of Nations, he writes that “[t]his law contains the precepts prescribed by the law of nature to States, on whom that law is not less obligatory than on individuals, since states are composed of men, their resolutions are taken by men, and the law of nature is binding on all men, under whatever relation they act.”  Vattel observes that states can “make in their treaties whatever agreements they please, or to introduce whatever custom or practice they think proper. But every treaty, every custom, which contravenes the injunctions or prohibitions of the Necessary Law of Nations is unlawful.”  For him, natural law embodied in the Necessary Law of Nations serves as the ultimate source of law and the arbiter of justice, with whom the voluntary law of nations in Wolff’s sense should be consistent, and from which no derogation is allowed.   
	If the will of states enshrined in the institution of consent were the only source of international law, one could not, however, condemn evil practices, such the slave trade for example.  Thus a link with natural law must be retained. For him, natural law is a higher authority that presupposes and obliges to consent inherently for that state are members of the same community as individuals are part of the civil society. But the fact that voluntary law of nations “is derived from the same source and based upon the same principles as the natural or necessary law” does not make it less binding, Vattel explains.  It “consists in the rules of conduct, of external law, to which the natural law obliges Nations to consent,” implying that “the nation which would refuse to consent would violate the common rights of all Nations.”  The voluntary law of nations presupposes, of course, the existence of “the great society of Nations and of the intercourse which they have with one another,” of both of which the law of nations is an instrument, and a product respectively.  To sum up with Vattel’s words, “[t]he necessary law prescribes what is of absolute necessity for Nations and what tends naturally to their advancement and their common happiness; the voluntary law tolerates what it is impossible to forbid without causing greater evils.”  
	Because of its origin in natural law, the law of nations guarantees freedom, independence and equality of states.  “A dwarf is as much a man as a giant; a small republic is no less a sovereign state than the most powerful kingdom,” he observes.  It means that the laws governing relations between states apply equally to all. To use his words, “whatever is lawful for one nation is equally lawful for any other; and whatever is unjustifiable in the one is equally so in the other.”  Applying this idea to the phenomenon of war, Vattel articulates three fundamental rules. The first rule is that “regular war, as regards its effects, must be accounted just on both sides.”  What it is important here for Vattel is not the justice of the cause, but the legality of the means as such, that is to say, the presence of the elements constituting a regular war and the observance of the rules of formal warfare.  In other words, regardless of whose cause is just: what is permitted to one side as a lawful means of war is also permitted to the other. Secondly, Vattel considers enemies as having an equally just cause, and thus “whatever is permitted to one because of the state of war is also permitted to the other,” as long as “they remain within the bound prescribed by the common laws of war.”  With regard to hostilities that would go beyond the second rule in what is generally permitted for the support of a just cause, Vattel is careful to ascribe these excesses to the voluntary law of nations. He treats them solely as attributes of “a moral degeneracy which has given rise to iniquitous and barbarous customs.”  The final rule is a remainder of the purpose behind the creation of the voluntary law of nations “not to increase the evils of human society while seeking to prevent them.”  It states that “the law does not confer upon him whose cause is unjust any true right capable of justifying his conduct and appeasing his conscience, but merely makes his conduct legal in the sight of men, and exempts him from punishment.”  This rule warrants both parties of the conflict equality in treatment of their action under the law of nations, but clearly differentiates between legitimacy of the action taken by the party whose cause is just and unjust. For Vattel, a just cause is twofold: self-defense against attack or the maintenance of nation’s rights, if they are violated. Both represent an injury, either already done or threatened,  and is therefore just and lawful for a nation to avenge or prevent such an injury through war.  
	The rationale of the three rules advanced by Vattel is to bring war within the bounds of law: if war cannot be forbidden, as nations live together in the state of nature and “recognize no superior who shall decide between them and define the rights and obligations of each,”  war should at least be regulated.  Every state has the right to make war in the case of justice if necessary,  but, for Vattel, there is also commitment to interests of “the great society of Nations” as a whole, as one “must never lose sight of the necessary law, which is always binding in conscience, and restricts even just claims “within the bounds of a law whose principles are consecrated to the safety and welfare of the universal society of Nations.”  Although “it belongs to every free and sovereign state to decide in its own conscience what its duties require of it, and what it may or may not do with justice,” “acts in violation of the Law of Nations” is subject to punishment by all states  for that it prevents the advancement of welfare and happiness of the human race for which the law of nations is a vehicle.  
	 
	The Enlightenment 
	 
	The period of the Enlightenment is associated with a wide variety of scholars, writers, activists and campaigners living in eighteenth-century Europe, who believed in freedom to make public use of reason.  These individuals, especially prominent in France, became important both intellectually and politically, as they challenged the established ways of thinking in many areas of life, including the conventional understanding of the system of states in general and its two opposite variables—war and peace—in particular.  In doing so, they effectively created or, at least, laid ground for many of the contemporary social sciences such as economics, sociology, political science or international relations. Their differences in thought on an individual and its possibilities both within and outside the European society were far-reaching with a number of overlaps. However, a strong belief in humanity, the power of empiricism, healthy skepticism and pure rationality were common to nearly every Enlightenment work.  
	Among the most important luminaries of the Enlightenment to discus questions related of war and peace were French diplomat Charles-Irenée Castel, Abbé de Saint-Pierre; French nobleman and true originator of the Enlightenment Charles de Secondat, Baron de la Brede et de Montesquieu; the most multi-faceted writer of the Enlightenment, composer, playwright, novelist and social thinker, Jean-Jacques Rousseau; and German philosopher Immanuel Kant. Although diverse in their ideas both in terms of method and solution they propose to alleviate the use of one’s own reason in all maters, they all believed in the same set of value: liberty, tolerance, progress and criticism.  Of course, not all issues they addressed in their landmark works were central to the question of a legitimate war, but they set the tone for how the Enlightenment is inclined to view the relation between individuals, and states respectively, a political realm that found its fullest expression in the idea of perpetual peace, to which war provides a necessary pretext.  
	 
	Abbé de Saint-Pierre 
	 
	Abbé de Saint-Pierre’s A Project for Settling an Everlasting Peace in Europe was, as we will see, a rich source of inspiration and guidance for much greater thinkers than its author in the literature of political theory and international relations, especially for Kant and Rousseau. His project, published in 1713, envisioned the establishment of a permanent “European Union,” a confederation of European sovereigns who would renounce the use of arms and submit their differences to “the Senate of Europe” for arbitral judgment.  War would be generally prohibited, except for punitive war against the “Enemy to the European Society” thus declared by the Union when its member takes up arms before the Union has declared war or refuses to execute a regulation of the Society or a judgment of the Senate.  Saint-Pierre’s project included a number of proto-norms of international coexistence, such as the protection of territorial integrity, political independence, common army and reduction of armaments, all of which should defend status-quo and provide an unchallengeable basis for a perpetual peace.  It was his belief that neither balance of power nor treaties are sufficient to maintain peace in a longer term and that the only way forward is the “European Union.”  
	 
	Montesquieu 
	 
	Despite Saint-Pierre’s visionary statement, it was Montesquieu’s great treaties on The Spirit of the Laws published in 1748, which became a major work of the European Enlightenment.  Drawing upon the nature of things and not prejudices, Montesquieu treats war as a necessary but distasteful business. For him, war is based on two grounds: the inclusion of individuals into a society, through which they lose the felling of equality and weakness, and the strength individuals begin to feel within a society, seeking to turn their favor to the principal advantages of the society they form.  He argues that these “two sorts of states of war bring about the establishment of laws among men,” which on the global scale has the form of the right of nations.   He then articulates two fundamental principles of the right of nations. Firstly, that “the various nations should do to one another in times of peace the most good possible, and in times of war the least ill possible, without harming their true interests.”  Secondly, that the objective of war is victory; of victory, conquest; and of conquest, preservation.  For Montesquieu, these two maxims constitute the foundation from which all other laws are derived, including the right of war.   
	In Montesquieu’s writings, states have the right to wage war for their own preservation, either if their very survival is a stake, or out of necessity, if they are in a position to fear being destroyed.  From the right to wage war derives also the right of conquest. As he explains, “[c]onquest is an acquisition; the spirit of acquisition carries with it the spirit of preservation and use, and not that of destruction.”  He argues that the conqueror “continues to govern its conquest according to its own laws and takes for itself only the exercise of the political and civil government or it gives its conquest a new political and civil government.”  It is because “once the conquest is made, the conqueror no longer has the right to kill, because it is no longer for him a case of natural defense and of his own preservation.”  The destruction of the society or the extermination of all the citizens are therefore considered to be evil practices more in conformity with the right of nations among Romans than that of present states.  Despite its harmful effect on a society, Montesquieu believes that the conquest may sometimes be an advantage for the conquered people. This is especially the case when a state being about to be conquered has weak institutions: “corruption has entered them; their laws have ceased to be executed; the government has become an oppressor,” or it has “reached the point of being unable to reform itself.”  Under such circumstances the conquest may be beneficial, if not legitimate, for the conquered people, as the right of individuals is claimed to be threatened.  
	 
	Rousseau 
	 
	Although horrible and irrational, for Rousseau, war represents a permanent feature of the system of states then prevailing in Europe.  Not many political thinkers have written more powerfully about the follies of war than Rousseau in his 1755/6 essay on The State of War. In stark contrast to Hobbes, he observes there that “[m]an is naturally peaceful and timid.”  He contests Hobbes’ view of man’s nature, arguing that the boundless and uncontrollable greed described by Hobbes would not produce state of universal war of all against all.  “The frantic desire to possess everything is incompatible with the desire to destroy all one’s fellow men,” for that the conqueror, having killed everyone else, “would not thereby enjoy anything for the very reason that he would possess all,” he underscores.  Rousseau takes issue with Hobbes’s argument, stressing that honor, interest, prejudices, vengeance are remote from men in the state of nature.  For him, it is only when man “has entered into society with other men that he decides to attack another: . . . he only becomes a soldier after he has become a citizen.”  In his opinion, there is no general war between men, as “the human species have not been created solely in order to engage in mutual destruction.”  He portrays war as an accidental and exceptional affair which can arise between two or more individuals.  The reason is that natural law inscribed in the human reason, but most importantly in the human heart, provides normative constrains of men’s behavior. It tells him that “he is not permitted to sacrifice the life of his fellow man except in order to preserve his own.”  This makes unarbitrated quarrels, arising in the state of nature, a matter of dispute resolved almost at the same moment.   
	But when man passes from the state of nature to civil society, he continues to develop his argument, justice is substituted for instinct, whereby morality enters, until pre-moral (neither bad nor good, but innocent), man’s nature.  For Rousseau, man is not civilized, but fatally corrupted, by existing cultures and society. As soon as the society is formed, Rousseau argues, “independence and natural liberty give way to laws and slavery; free beings no longer exist.”  Then, we can only seen men “united in artificial harmony, band together to cut each other’s throats, and to see all the horrors of war arise from the very efforts which have been taken to prevent them.”  Although the state of nature inclines man to peace, the society makes him into “a savage continually ready to torment his fellow men because of passions” of which natural man knew nothing.  Passions are viewed as the driving force of self-preservation, which seems to be the primary instinct of both a man in a civil society and a state in international society.  Conflict is then inevitable and inescapable feature in both the domestic and the international arena.  
	For Rousseau, a state is inherently an unlimited vehicle of power which “safety and preservation demand that it makes itself stronger than its neighbours.”  “It cannot increase, foster, or exercise its strength except at their expense; and even if it has no need to seek for provisions beyond its borders, it searches ceaselessly for new members to give itself a more unshakeable position.”  “For the inequality of men has its limits set by nature, but the inequality of societies can grow incessantly until of them absorbs all the others,” he suggests.  States are thus naturally in a constant war, as they are in the mutual disposition to destroy one another.  When this disposition is transformed into action and the actual fighting between states ensues, “it is war properly called.”  Such situation may be viewed as a more complex version of Hobbes’s war of all against all,  “the state of anarchy and war, which necessarily springs from the absolute independence conceded to all sovereigns.”  The question of legitimacy of war has no place here besides the fact that the war must be declared in order to be legitimate.  War is of neutral, if not of natural, value.  
	Rousseau admires the peace and justice established by the civil order, but laments “unfortunate nations groaning under yokes of iron, the human race crushed by a hand full of oppressors, a starving crowd overwhelmed with pain and hunger, whose blood and tears the rich drink in peace, and everywhere the strong armed against the weak with the formidable power of the law.”  In his view, law reflects interests of dominants powers both within the society of a state and outside it. The rule, he observes, is that justice and truth serves the most powerful.  He acknowledges that the perfection of the social order consists “in the conjunction of force and law” in such a way that law guides the use of force, but at the same time, he recognizes how seductive it is and interwoven with our sense of peace and justice.  “[A]ccording to the ideas of absolute independence held by princes, force alone, speaking to citizens under the name of law and to foreigners under the name of raison d’état, removes from the latter the power, and from the former the will to resist, in such a way that everywhere the empty name of justice serves only as a safeguard for violence,” he underscores.   
	And, international law? For Rousseau, it is a mere illusion; “even feebler than the law of nature” for it lacks any sanctions.  “The latter at least speaks in the heart of individual men; whereas the decisions of international law, having no other guarantee than their usefulness to the person who submits to them, are only respected in so far as interest accords with them,” he explains.  Rousseau’s general pessimism seems to stem from “the mixed condition in which we find ourselves.”  In his opinion, we live simultaneously in the social order and the state of nature; being both individual men in civil state subject to laws and people enjoying a natural liberty.  But under such circumstances, we are subjected to the inconveniencies of both, being unable to find security in either.  [W]hichever system we prefer, making too much or too little of it, we have achieved nothing, and are in the worst state of all.”   
	 
	Kant 
	 
	Kant’s attitude towards war is difficult to understand without first looking at the general structure of his thought, which is, however, extraordinary broad and frustratingly resistant to easy summary. According to Kant, nature has endowed human beings with a free will to choose a correct moral course.  Human behavior is not predetermined, but nature has made man follow the moral law that is discoverable through the proper exercise of reason.  The moral law is knowable, so that all natural capacities of a man are develop in conformity with some end, which nature intended to be man’s happiness.  Kant’s ideal is a perfect law-governed cosmopolitan society of individuals and states, in which war is abolished and universal justice prevails.  He knows that this desired state of affairs may never come into being, but he believes that some approximations to it will.  The realization of Kant’s ideal world is based on the result brought about by two simultaneously working powers: of a hidden force of nature that thought history prescribes a moral conduct, and of reason that leads men suffering from distress caused by a constant war to renounce violence and enter into a law governed constitution, where peace will be secured and all natural capacities of mankind fully developed.  
	The core text of Kant’s thought on war is the 1795 Perpetual Peace, in which he formulates a blueprint for the transformation of the then deplorable state of international relations.  Like Rousseau, Kant is a severe critique of the current state, but in contrast to his predecessor, whom he greatly admired, he remains optimistic about the future prospect of mankind: “the human race has made considerable moral progress, and short-term hindrances prove nothing to the contrary.”  According to him, it is not so much our action that guides our behavior to reach a desired state, but rather providence coupled with the power of nature that “compel[s] us to follow a course which we would not readily adopt by choice.”  The providence, the underlying wisdom of a higher cause, shows us the way forward and predetermines the world’s evolution.   
	The likely, if not necessary, movement of history, he expects, affects Kant’s analysis of international relations. He portrays them as a state of nature, where war is a constant feature of states’ behavior, for that there are no institutions, norms, citizenship, or society that would guarantee the basic principles of co-existence.   For Kant, war itself is the assertion of “one’s right by force within a state of nature, where no court of justice is available to judge with legal authority.”  Since there is no external tribunal to put states’ claim to trial, states may seek their rights only by war. Kant finds these circumstances regrettable but not completely unjust, for that it allows states to act as judge in its own cause.  As a result, neither of the belligerent states may find itself causing any injustice to the other, as this would presuppose a judge’s decision.  It is only the outcome of the conflict, which according to Kant decides “who is in the right.”  For Kant, nevertheless, war remains morally unjust in itself, and the practice of war as a means by which states seek their rights is morally unacceptable. It prevents men within a state to exercise their right, as they are constantly threatened by the action of other states.   
	Kant supposes that the growing tendencies of states to aggrandize themselves by violence at the expense of the others will make war more frequent and expensive.  According to him, such a tendency will be self-defeating. Since the people, not the heads of state, bear the burden of the costs and horrors of war, the popularity of war will decrease substantially, and “the sheer exhaustion” will “eventually perform what goodwill ought to have done but failed to do;” each state will be organized internally in such a way that the deciding vote on whether war is to be declared or not will be transferred to the people who pay the price of war.   
	But under normal circumstances, Kant argues, “it cannot be expected from human nature to desist voluntarily from using force, although it is not impossible if circumstances are sufficiently pressing.”  The condition of a universal violence and the distress it produces, Kant believes, will eventually make people “to decide to submit to the coercion which reason itself prescribes (i.e. the coercion of public law), and to enter into a civil constitution.”  Kant envisages that the constitution of such a state will be republican, because it is the sole institution derived from “the idea of an original contract, upon which all rightful legislation of a people must be based.”  He stipulates three principles that a republican constitution secures: “the principle of freedom for all members of a society (as men);” “the principle of the dependence of everyone upon a single common legislation (as subjects),” and “the principle of legal equality for everyone (as citizens).”  With these principles in mind, he suggests that the people who have grouped themselves into a state will encourage others to enter along with them into a federation of people, a “constitution, similar to the civil one, within which the rights of each could be secured.”   
	At one and the same time at the international level, Kant presumes that the constant wars will lead states, “even against their will, to enter into a cosmopolitan constitution.”  Such a constitution, however, will not take a form of a commonwealth under a single ruler, who may incline to despotism.  It will be a kind of “a lawful federation under a commonly accepted international right.”  The international right will be based upon enforceable public laws to which each state must submit in the same way as people to civil laws, whereby producing a condition of peace within which the laws can be enforced.  This kind of league, in his words a lawful federation, will preserve and secure the freedom of each state, gradually encompassing all nations and thus leading to a perpetual peace.  
	With these observations in mind, Kant goes on to elaborate further on international and cosmopolitan rights. With regard to the former, he defines international right as the right of states in relation to one another as moral persons.  For Kant, states coexist in a state of nature, which, for him, is a condition of a constant war.  But it is not only the relationship between one state and another, but also “the relationship between individual persons in one state and individuals in the other or between such individuals and the other state as a whole.”  The international right then concerns the right to make a war, the right of war itself, and also the right after war, that is, “the right of states to compel each other to abandon their warlike conditions and to create a constitution which will establish an enduring peace.”  Essentially, international right has four elements, which may be put together causally in the following way: a lawless relationship with one another brings about a constant, although not always actual, war, in which the right of the stronger prevails, laying ground for a federation of peoples established out of necessity to overcome these unjust conditions.  The federation then, Kant rather proposes confederation, should be established “in accordance with the idea of an original social contract, so that states will protect one another against external aggression, while refraining from interference in one another’s internal disagreements.”  With this proposal, Kant anticipates the emergence of a system of collective security, which will be described later in the text, by more than a century.  
	Within the framework of international right, Kant stipulates rights in wartime. He is well aware of the implication of his theory that in the lawless state of nature no laws may be maintained. But there is still the abovementioned possibility that states abandon the state of nature in their external relations and enter the state of right, where justice will ultimately prevail.  Determining rights in wartime is, for Kant, then a necessary perquisite. He proposes the prohibition on several treacherous methods, which would render men unfit in the eyes of international right to function as a person vis-à-vis other states.  This can be read in such a way that under such circumstances, a man would lose human dignity and at the same time forfeit its right to be considered as a person within the context of international right, a kind of what may be called “human sovereignty,” implying that he may no longer take part in establishing a lasting peace, as his rights have been denied. Among those evil practices, he lists using spies, poisoners or assassins, plundering the people, or even spreading false reports, all of which would destroy “confidence which is required for the future establishment of a lasting peace.”  Accordingly, he advocates the absolute prohibition on a war of extermination, not so much that it would contradict the rights of a state to behave expediently, but because it is inhumane to bring about “the moral annihilation of a state,” which would force its people either “merge with those of the victorious state” or “reduced [them] to bondage.”  Indeed, the concept of international right dictates that “violence be used only to preserve one’s existing property, but not as a method of further acquisition,” creating “a threat to one state by augmenting the power of another.”  He equally strongly rejects a punitive war, as the relationship of states is not that of a superior and a subject.  
	In accordance with the establishment of the proposed confederation, Kant also argues in favor of prohibiting forcible intervention in the constitution and government of another state.  There would be only one exception to the rule, if “a state, through internal discord, were to split into two parts, each of which set itself up as a separate state and claimed authority over the whole” and another state may lend support to one of them.  However, for a state coping with an internal conflict, the outside intervention would cause “a violation of the rights of an independent people which is merely struggling with the internal ills.”  For Kant, this is unacceptable, as such intervention would constitute an active offence of people’s rights and threaten the autonomy of other states, which may eventually engage in war among themselves he wants to prevent.   
	With regard to the meaning of the cosmopolitan right, Kant proposes an idea of an “international community of all those of the earth’s people who can enter into active relations with one another.”  Such a community would be based on a principle of right, which would guarantee that anyone can possess habitable land on the earth by “possessing a part within a determinate whole in which everyone has an original right to share.”  It will be a community of reciprocal action, where everyone is in a constant relationship with all the others without being treated as an enemy.  This right, Kant calls it cosmopolitan, would allow for the creation of universal laws to regulate state’s conduct within an international community.  In such a community, violence will not be to totally relinquished, but used only “in the best interests of the world as a whole,”  another of the core elements of the system of collective security envisaged by Kant.  
	To sum up, Kant’s project stems from his irresistible veto that “[t]here shall be no war, either between individual human beings in the state of nature, or between separate states, which, although internally law-governed, still live in a lawless condition in the their external relationships with one another. For war is not the way in which anyone should pursue his rights.”  For Kant, the question is not whether the perpetual peace is possible or not, rather what we may do to bring about this desired state of affairs. In his view, it means that peace must be formally instituted, and the best way how to do it is through a lawful state.  In his own words, “act as if it could really come about (which is perhaps impossible) and turn our efforts towards realizing it and towards establishing that constitution which seems most suitable for this purpose (perhaps that of republicanism in all states individually and collectively).”  And, by pursuing this end, he argues, we can establish a law-governed cosmopolitan society, where no one will be treated as an enemy, and thus “terminate the disastrous practice of war” in the same way as states have accommodated their internal institutions.  
	In devising his project, Kant recognizes that “good intentions cannot wash away the stain of injustice from the means which are used to implement them,” but this does not decrease his determination “to put justice on a more secure basis and ensure that it flourishes in the future.”  For Kant, the task of establishing a universal and lasting peace is “not just a part of the theory of right within the limits of pure reason, but its entire purpose,” for that peace is the only condition in which people’s property can be guaranteed by laws under a single constitution “derived a priori by reason from the absolute ideal of a rightful association of men under public laws.”  Instead of revolutions, which would nullify the condition of right, gradual reforms should then be introduced to make the supreme political good—“Perpetual Peace”—a working reality.  
	 
	State and Nation in the pre-War Period  
	 
	In the Christian era, the state was viewed as an institution which was either necessary evil or a wise solution to the problem of how to reconcile individuals, competing forcefully in a state of nature, to each other.  Enlightenment thinking concerned the role of state rather indirectly, regarding it as a secretive and irrational enterprise and tried to overcome its unenlightenment through cosmopolitan-, rational- and individual-oriented solutions.  It was only from the end of the eighteenth century onwards that the state became to be understood as a vehicle of promoting the good life for its citizens, or even a precondition for the pursuit of an ethical life.  The positive value attached to the role of the state was a function of post-Enlightenment thought.   
	In addition to the idea that state could be a positive force for good, the post-Enlightenment period saw the emergence of the idea that the world was naturally divided into nations and that such nations constituted the only legitimate foundations upon which a state could be built.  The terms “state” and “nation” came to be understood as almost synonymous, or at least used in the composite term “nation-state.”  The meaning of political legitimacy and the principle of national sovereignty was changed accordingly to incorporate the term “nation,” which eventually became to mean the “people,” on whose behalf sovereignty was exercised, and from which the legitimacy of the ruler was derived.  
	The challenge posed to the thinkers of the nineteenth century was to find the way how to reconcile the notions of civil society and the state (if not the nation), that is, the products of modern post-Enlightenment world, with the idea of self-preservation of an individual, which was the greatest achievement of the Enlightenment.  It was this combination that Georg Wilhelm Friedrich Hegel, John Stuart Mill, Heinrich von Treitschke and Bernard Bosanquet claimed to be able to provide by developing powerful, but from the perspective of the twenty-first century sometimes less tolerable, accounts on the role of state in both the domestic and the international context with the question of when it is justified to wage war in the forefront. 
	 
	Hegel 
	 
	The writings of Hegel, especially his Elements of the Philosophy of Right published in 1821, reflect a considerable amount of skepticism about the prospect of “Perpetual Peace” that Kant envisaged. Drawing upon his treatment of the emergence of free individuals, Hegel, along with Kant the most important of German philosophers, believes that states compete fiercely—albeit under terms governed by international law, encountering each other as potential opponents and rivals in a process that is constitutive (constructive) to their identity.  His view on the relations between states encompasses “the ceaseless turmoil not just of external contingency, but also of passions, interests, ends, talents and virtues, violence (Gewalt), wrongdoing, and vices in their inner particularity.”  It is only throughout the life in a world with other states that states can develop as such.  For Hegel, it means that states cannot surrender either their sovereignty or war as the primary prerogative of their independence.  It follows that war must remain a possibility.  Likewise, because sovereignty governs the mutual relations of states any international law obligations that are willed by states are “tainted by contingency,” that is, open to alternation and suspension as appropriate.  “Consequently, if no agreement can be reached between particular wills, conflicts between states can be settled only by war,” he writes.   
	For Hegel, war is applicable particularly if there is an injury received or if there is a threat of such an injury from another state.  This view is in stark contrast to Kant’s idea of perpetual peace guaranteed by a federation of states which would resolve all disputes peacefully, making it impossible for these settled by war. Hegel sees “no praetor to settle disputes” between states, the higher praetor is solely the judgment of history, wherein the destiny of nations is determined in accordance with the universal spirit (Geist) that emerges from the ceaseless turmoil of external contingencies and their internal particularities.  In his view, international law is a function of international relations. But these relations are unstable and “dominated by the mutual infliction of evils.”  Therefore, war cannot be surrendered. Indeed, it must remain as an instrument available to states in developing their individuality. It also provides a mechanism through which individuals can demonstrate self-sacrifice and the civic virtues.  Therefore, for Hegel, war remains a possibility that can never be eliminated from the system of states.  But it is noteworthy that this possibility is rather the product of the interplay of the underlying elements of a state such as the economy and civil society rather than of a state as an institution of itself, not to mention its national quality.    
	 
	Mill 
	 
	Hegel was neither a believer in “power politics” not a worshipper of a state, and his defense of the state is cast in moral terms, viewing the state as a place where fellow citizens meet as equals to reconcile their differences, a condition required to create autonomous and self-determining individuals.  Mill, a leading philosopher, political economist and social critic of mid-Victorian Britain, saw the issue of self-determination in terms of the right of people to determine their own form of government. In his 1859 essay “A Few Words on Non-Intervention,” he examines this issue from the reverse angle by setting out the case for the general principle of non-intervention, and for the necessary exceptions to the rule.  
	Mill begins his treatment with the distinction between the unjustifiable use of force—the war of aggression, and the “cases in which it is allowable to go to war, without having been ourselves attacked or threatened with attack.”  In particular, Mill wants to establish a set of criteria, whereby intervening in the affairs of other states as well as refraining from it may be justified.  In doing so, he distinguishes the case in which the nations concerned are of “the same degree of civilization,” and the situation in which one of the parties is “of a high, and the other of a very low, grade of social improvement.”  The reason for that is Mill’s conviction, indeed a popular belief at that time, that the same rules of international morality cannot be applied on unequal nations, that is between civilized nations and barbarians.  In his view, the rules of international morality imply reciprocity, which barbarians, however, are not able to provide.  He argues that “their minds are not capable of so great an effort,” nor “it is likely to be for their benefit that they should be conquered and held in subjection by foreigners.”  Independence and nationality, which for Mill are essential elements for further advancement of people, are impediments to barbarians.   “The sacred duties which civilized nations owe to the independence and nationality of each other, are not binding towards those to whom nationality and independence are either a certain evil, or at best a questionable good,” he writes.  “Barbarians have no rights as a nation,” except a right to such treatment as may, at the earliest possible period, fit them for becoming one,”  he underscores, thereby reinforcing the idea that barbarians are incapable to develop without the assistance of higher civilizations such as that of the Great Britain in the case of India, for instance.   
	 Mill is convinced that among civilized nations war is justified when it is necessary to avert “an obviously impending wrong.”  A moral challenge represents a situation when it is to decide, “whether a nation is justified in taking part, on either side, in the civil wars or party contests of another; and chiefly, whether it may justifiably aid the people of another country in struggling for liberty; or may impose on a country any particular government or institutions, either as being best for the country itself, or as necessary for the security of neighbours.”  Mill acknowledges that a protracted civil war where “the contending parties are so equally balanced that . . . the victorious side cannot hope to keep down the vanquished” may welcome outside intervention in order to cease the contest and introduce reconciliation.  Mill notes that interventions of this kind are often practiced, the European involvement in war between Greece and Turkey for instance, and it is considered to be a legitimate instrument of foreign policy.  The most pressing issue for Mill, however, is “the assistance to the government or a country in keeping down the people.”  Mill was a true believer in free institutions and saw the issue in terms of the right of people to determine their own government—self-determination.  In his view, “a government which needs foreign support to enforce obedience from its own citizens, is one which ought not to exist; and the assistance given to it by foreigners is hardly ever anything but the sympathy of one despotism with another.”  As a result, to use force in such circumstances cannot be justified.  
	Drawing upon a liberal argument, Mill further opposes interventions helping the people of another country in a struggle against their government for free institutions.  The reason he provides is that, even if successful, there is no assurance that such intervention “would be for the good of the people themselves.”  As a strong proponent of independence, Mill believes that people must be fit for their freedom and that prevailing in the contest is a proof of their willingness to “brave labour and danger for their liberation.”  For Mill, “an arduous struggle to become free by their own efforts” is the best assurance that people will remain free, for that they become attached to freedom they have long fought for and learnt the price of liberty in such a way that they “value their country’s interest above their own.”  But if freedom had been achieved for them, in his opinion, people would not have “value[d] it sufficiently to fight for it, and maintain it against any force which can be mustered within the country.”  It would be only a question of time when those people will be enslaved.  Therefore, it can seldom be “either judicious or right, in a country which has a free government, to assist, otherwise than by the moral support of opinion.”   
	 From Mill’s perspective, the doctrine of non-intervention is a legitimate principle of morality, which should be observed by all governments of civilized nations at all times. There is only one moral and rightful, if not very prudent, exception to this rule, he recognizes, that is, intervention to enforce non-intervention.   He describes it as a case of “a people struggling against a foreign yoke, or against a native tyranny upheld by foreign arms.”   For it may happen that “[a] people the most attached to freedom, the most capable of defending and of making a good use of free institutions, may be unable to contend successfully for them against the military strength of another nations much more powerful.”  Mill argues that assisting people in such circumstances is not against the balance of forces on which the permanent maintenance of freedom in a country depends, but “to redress that balance when it is already unfairly and violently disturbed.”  Although, in his words, “it be a mistake to give freedom to a people who do not value the boon, it cannot be right to insist that if they do value it, they shall not be hindered from the pursuit of it by foreign coercion,” so it might have been right for the Great Britain to help the Hungarians in their struggle against Austria which asked “the Russian despot” for assistance to suppress the Hungarian uprising in 1848-9.  To summarize, in line with Mill’s argument, the principle of non-intervention must be observed by all governments (both despots and free nations), except for the case when the action is taken in order to counter the prior intervention of an oppressing power. Otherwise, it might happen that “the wrong side may help the wrong, but the right must not help the right.”  
	 
	Treitschke 
	 
	 In a stark contrast to Hegel’s moral nature of the state as a precondition for the emergence of free individuals and Mill’s commitment to a norm-governed international society, the account on the purpose of a state presented by Treitschke, the leading historian and political scientist of Imperial Germany in the late nineteenth century, is centered around the idea that the state is an unrestrained power-based institution, which is inevitably drawn into conflict with other states. His Politics published posthumously in 1898 goes well beyond any kind of morality, numerous invocations of Christian principles notwithstanding.  
	Treitschke strongly believes in “power politics” and is an ardent supporter of force. For him, the state represents the embodiment of the physical power whose natural inclination is to “seize as many of the necessities of life as it thinks useful to itself.”  It follows that every state “must retain the attributes of sovereignty whose defence is its highest duty.”  “The State is no violet to bloom unseen; its power should stand proudly, for all the world to see, and it cannot allow even the symbols of it to be contested. If the flag is insulted, the State must claim reparation; should this not be forthcoming, war must follow;” he writes.   
	In his view the “arbitrament of force is the logical outcome of the nature of the State” and “the mere fact of the existence of many States involves the necessity of war.”  As a result, the conduct of war is a primary role of the state and war is always justified simply because states “can suffer no compelling force superior to themselves.”  In other words, there is no authority higher than states that would prohibit such behavior. Indeed, because “history must be in constant flux” war is inherent “part of the divinely appointed order.”  It is simply a logical consequence of the nature of state, and it is therefore both justifiable and moral.   
	Although he endorses a number of procedural principles of international law, including then laws of war, there is no apology in his writing for the destructiveness of warfare. On the contrary, in Treitschke’s view “it is perfectly equitable to wage war in the most effective manner possible” and “the use of the most formidable weapons is absolute justified,” provided the wounded would not needlessly suffer.  Indeed, drawing upon the example of the wars of German and Italian unification, he argues that “isolated deeds of violence,” which are the necessary product of war, “are justified by their successful accomplishment.”   
	In Politics, Treitschke also expresses his opinion on the nature of collaboration between states. He notes that in addition to the conduct of war the state is also designed to cooperate, for that “it is an integral part of the community of other States in which it finds itself placed,” and, thus, “it must live with them on some kind of terms, bad or good.”  But, for him, such cooperation is “not from love to mankind but from “considerations of reciprocity,”  indeed, from “a real balance of power.”  In his view, the ideal of a perpetual peace, the attempts to banish war from the world, and all other efforts to circumscribe state behavior are all false and immoral, because they fail to reflect on the implications of the true nature of state and its position in the community with other states, that is, the balance of power.   
	In line with his argument, international law “must always be precarious,” as “[e]verything has to depend upon a mutual give-and-take.”  The state must remain the attributes of sovereignty, so the restrains of international law on state behavior can only be self-imposed, and all treaties can apply only rebus sic stantibus.  It means that when existing treaties no longer express the actual political conditions and no peaceful agreement can be reached, “the moment has come with the nations proceed to the ordeal by battle,” in what is perceived to be “an inevitable duty” of the state under such circumstances.   
	Because of the primacy of the balance of power, international law also remains the representation of the will of the powerful, as they are the guardians of the civilization, leaving other states, which lack the strength of great powers, with no choice but to accept its legitimacy.  The famous remark of German Chancellor Bethmann-Hollweg, asking the departing British Ambassador Goshen about the effect of violating the treaty guaranteeing Belgian neutrality, how the Great Britain could go to war against Germany for a “mere scrap of paper,” is then completely in line with Treitschke’s Weltanschauung.  
	 
	Bosanquet 
	 
	In his 1915 essay “Patriotism in a Perfect State,” Bosanquet, a highly influential English philosopher, provides a Hegelian account on the value of patriotism which the perfect state requires in order to exist for furthering the cause of humanity and the rejection of war. Denouncing the true power-worshippers such as Treitschke, he argues that the state means “not the machine of the government, but all that fulfils, in the actual community, the individual’s mind and will.”  More to the point, he points out that the state is “the ark in which the whole of the individual citizen’s head and heart is preserved and guarded within a world which may be disorderly hostile.”  In other words, the state is all we have. “Without the state we are nothing and nobody,” he writes.   
	For him, the state represents “the vehicle of the value of the world” and “our contribution to the general sum of what humanity has achieved and what makes any life worth living.”  Thus, in his opinion, the state “is to achieve the very best we all are capable of becoming.”  As a means to that end, the state must be strong, because there is no one else to help a state, if it cannot help itself.  War is then the inevitable arbiter of state’s survival.  “[B]y the test of war the state must stand or fall,” he asserts.  For Bosanquet, strength in war is “the first conditions of the state’s fulfilment of its function.”   
	His view on international relations is not dissimilar to that of a state of nature, where all international laws are merely agreements of a number of particular wills, which are determined by its own conception of welfare.  “If differences arise, the ultimate arbiter is war, which is therefore necessary to the function of states as now existing.”  He is convinced that any kind of federations or league in favor peace that Kant and others suggested cannot succeed in such circumstances, because “[t]hey are purely de facto.”  Without a spirit of a solid community, a previously ordered and organized international society, on which such projects would be built, a powerful counterleague will rise against it, whereby increasing the risk of war it wants to prevent.   
	At this juncture, he starts to draw a clear distinction between the moral position of an individual, who on the basis of recognized rights “works out the detail of his duty” within an organized society, and that of a state, which has to provide and sustain the organized society within which the individual is to live, despite all risks and threats the life in a state of nature pose for the state.  It follows that the state is sole judge in its own cause.  “As a supreme power, it has a responsibility for every choice, of which neither precedent nor external recommendations can divest it. At every step it is making a new world,” he underscores.  The immediate task of individuals is then to defend the state for all positive values—the good—of which it is a guardian. War is thus the fiery test of reality and the maker of nations, and therefore “has its good.”   
	The problem arises when a man desires for his country not the beneficial strength to defend the good it guards but “military supremacy to be used without scruple in the promotion of its exclusive interest,” which stems “from the intoxication of new achievements, leading to new temptations and ambitions.”  It is at this point that Bosanquet qualifies his assumption that “war is a necessary accident, arising out of the very nature of the state as a separate sovereign power exposed to accident, and therefore, something to which a state is liable because and in as far as it is what a state should be.”  Provided that the state is there to be the condition of organized good life for its inhabitants, he asks: “Is tendency to war really a feature of states in respect of what they are as states? Or is it not rather perhaps a feature of them in so far as they fail to be states?”  Drawing upon Plato’s argument that wars are rather of internal than external origins, he develops an idea that war arises from “from dissatisfied elements of in a community; people who have not got what they want within (or have it but are afraid of losing it) and so look for profit or for security in adventures without.”  In other words, people who live in a well-organized community are satisfied and therefore are not willing to go to war, which is then a logical result of internal disorganization.  So, war belongs to a state “not in so far as it is a state, but in so far as it is not a state.”   
	In line with the argument of Bosanquet’s essay, it is patriotism expressed in everyday loyalty to the state that is a necessary component of a harmonized internal organization of a state and the good its citizens desire for it.  It is the ultimate source of peace both at home and abroad.  The reason for that, he provides, is that if a group of states, which possess such a patriotism, unites, “a true general will (not a mere external convention [in Kant’s sense]) might grow up.”  In such a case “a genuine international moral world” would ensue, and “international politics would approach more nearly to the nature of private morality.”  “Such a patriotism, desiring and sustaining the perfection of the state in its organizing functions as a state, is the only force which is essentially directed to destroying the causes of war,”  which is ultimately “[t]he corrupt self-seeking,” he concludes.   
	 
	The Era of Industrial Society 
	 
	The emergence of the notions the state and nation in the nineteenth-century was simultaneous to the spread of industrialism and the creation of industrial society across the globe. New nation states, which started to materialize at that time, were crucial for the development of agricultural, manufacturing, transportation and communication sectors that transformed productive capacities of societies and changed the lives of most of the inhabitants of the planet.  Most then nations in Europe, the North America, and Asia underwent a fundamental transformation of their domestic economic bases from predominantly agriculture-driven sectors to largely export-oriented industries.  The growth of specialization in manufacturing products, the expansion of mass production, and the development of international trade and financial transactions, all helped to the establishment of a full-scale international division of labor by the end of the nineteenth century, changing the perspective on the nature of state’s power, its function and the conduct international relations.   
	Whereas before the nineteenth century economic activities played only a minor role in state’s behavior, in the course of the period from the end of the eighteenth century to the outbreak of the First World War international trade entered the realm of state’s responsibility, as a number of countries specializing in manufacturing products were able to meet the growing domestic demand for food only through foreign imports.  International trade became an indispensable element of state policy and the promotion of free trade and the protection of domestic market happened to be the main, yet the contradictory, instruments of state economic activities in promoting general welfare to its citizens.  Liberal institutionalism, protectionism and the phenomenon of imperialism, which emerged in the second half of the nineteenth century with the conquest of new territories in Africa, provided their own account of the conduct of international relations and the nexus between war and peace. The most relevant such treatments were those offered by English publicist and politician Richard Cobden; German political economist Friedrich List; Austrian Marxist and political economist Rudolf Hilferding; and Moravian-born American economist and social theorist Joseph Schumpeter. 
	 
	Cobden 
	 
	For Cobden international peace was only achievable through free trade. It was Cobden who in his pamphlet on Russia in 1836 challenged the balance of power and the protection of commerce—two cornerstones of the British foreign policy of that time, laying down a theoretical basis of liberal internationalism for more than one hundred and fifty years.  Cobden portrays the balance of power as a “chimera.”  In his words, “[i]t is not a fallacy, a mistake, an imposture, it is an undescribed, indescribable, incomprehensible nothing.”  Mere words which are the cause of wars and continue to serve as a pretence for maintaining enormous standing armies at a high cost.  He provides a wide array of empirical evidence to demonstrate that the theory of balance of power is “a phantasm, without definite form or tangible existence.”  In his view, the prevention of the dangerous growth of the power of any particular state, which policy of the balance of power seeks to address, is rather malignant than benign, being a synonymous for conquest and aggrandizement.   
	He refuses to link the balance of power with the protection of commerce on the grounds that commerce rests upon the skill and industry of the manufacturing population, its prosperity and the ability to produce the cheapest of commodities that high spending on military, not to mention war, could compromised if not entirely destroy.  It is his stance that the protection of British commerce is best served by the cheapness of its manufactures and not by augmentation of standing armaments by land and sea, increasing taxation, which oppresses and impedes the manufacturing industry.  It is not “a struggle for conquest, in which the victor will acquire territorial domination – the fight is for commercial supremacy, and the battle will be won by the cheapest,” he writes.  For Cobden, “cheapness alone is necessary to command free and independent purchasers, and to protect [British] commerce,” for that free trade disuse warlike establishments by its own pacific nature – “the more any nation traffics abroad upon free and honest principle, the less it will be in danger of wars.”  “The standing armies and navies, therefore, whilst they cannot possibly protect [British] commerce – whilst they add, by the increase of taxation, to the cost of [British] manufactures, and thus augment the difficulty of achieving the victory of “cheapness” – tend to deter rather than attract customers,” providing for two sufficient reasons for reducing both the army and the navy, he underlines.   
	Recalling the conflict between Russia and Turkey and the question of British intervention in this and other overseas quarrels—in effect, the main reason behind writing his pamphlet, Cobden suggests that the only possible policy consistent with the principle of self-preservation is to hold the Great Britain “altogether independent of and aloof from the political relations of both these remote and comparatively barbarous nations.”  For the abovementioned reasons, the Great Britain cannot be “dependent for safety or prosperity upon the conduct of Russia or Turkey . . . , as to place the peace and happiness of [its] empire at the mercy of the violence or wickedness of two despotic rulers over savage tribes more than a thousand of miles distant from [its] shores.”   
	Cobden is a strong supporter of a policy based upon “the bonâ fide principle . . . of non-intervention in the political affairs of other nations,” which, he believes, will allow the Great Britain to escape foreign wars forever.  In contrast to Mill, stressing the moral autonomy of oppressed civilians, who have to fight for freedom by themselves for it to be meaningful; Cobden’s defense of non-intervention is based more on the burden imposed and the actual cost inflicted on the intervening state.  For Cobden, the only way how to accomplish a beneficent purpose beyond state’s, indeed British, borders is to serve as a moral example to the rest of the world,  which means to pursue an active foreign policy devoted to spreading the doctrine of free trade.  
	 
	List 
	 
	List criticized severely the idea of free trade envisaged by Cobden. In The National System of Political Economy published in 1841, List argues that the principle of international free trade presupposes a universal union or confederation of all nations as the guarantee for an everlasting peace.  Under such circumstances, it is possible to enjoy the benefits of free trade in terms of the interests of individuals and the world as a whole, a state of affairs, which would be in everyone’s interests to emerge.  In List‘s view, here lies the greatest fallacy of liberal internationalism, because it assumes “as being actually in existence a state of things which has yet to come into existence.”  Since a universal union and a state of perpetual peace have not yet come about, the application of the principle of international free trade would not lead to a universal republic, but, on the contrary, to “a universal subjection of the less advanced nations to the supremacy of the predominant manufacturing, commercial, and naval power [i.e. the Great Britain],”  It is “as nearly the same degree as possible of industry and civilization, political cultivation, and power” that is required for the formation of a universal republic in which free trade can be developed to the equal benefit for all nations.   
	List was convinced that the prosperity and dominance of the Great Britain had not been achieved by adopting the policy of free trade it then advocated for others, but rather by means of protective duties and restriction on navigation.  “The Englishman, from predilection for his language, for his laws, regulations, and habits, would wherever it was possible devote his powers and his capital to develop his own native industry, for which the system of free trade, by extending the market for English manufactures over all countries, would offer him sufficient opportunity,” he notes.  For him, it means that the less advanced nations must defend themselves against the extending British manufacturing and commercial supremacy. Otherwise they would be swallowed by the English world.  His advice is to raise the artificial system of protection “to that stage of cultivation to which the English nation has been artificially elevated.”  Only then it would be possible for the principle of international free trade to be adopted universally.  
	 
	Hilferding 
	 
	 In contrast to List, who considered the tariff policy a necessary defense of less developed nations against advantageous foreign industry, Hilferding viewed them as a tool that can be employed aggressively to expand the national territory. In his Finance Capital published in 1910, he argues that the protective tariff for industry promotes cartels by eliminating competition on the domestic market and by rising domestic prices up to the prices on the world market even at the stage “when production has long outstripped domestic demand.”  With the introduction of export subsidies, the function of the protective tariffs has changed from being “a means to defence against the conquest of the domestic market by foreign industries” to become “a means for the conquest of foreign markets by domestic industry.”  
	 Further, he argues that loan capital and industrial capital fused in the form of finance capital and the national economies of the advanced capitalist powers compete against each other for newly-opened spheres of investments all around the world.  The export of capital became “a means of ensuring that the capital-exporting country will be supplier of industrial goods.”  In doing so, the intensity of competition among national baking groups over spheres of investment for loan capital arises and the desire to eliminate economic competition altogether ensues.  For Hilferding, it means that the economic struggle quickly becomes a power struggle in which political weapons, involving the annexation of foreign territories, are employed.   
	 The purpose of finance capital, Hilferding identifies, is threefold: (1) “to establish the largest possible economic territory,” although not necessary under direct political control; (2) “to close this territory to foreign competition by a wall of protective tariffs;” and (3) to reserve it as an area of exploitation for the national monopolistic combinations.”  He observes that “[t]he larger the economic territory and the greater the power of the state, the more favourable is the position of its national capital on the world market.”  For him, this is the reason “why finance capital has come to champion the idea that the power of the state should be strengthened by every available means.”  In line with Hilferding’s argument, the newly established monopolies have no adversaries but tariffs, seeking the expansion of territories over which they can extract monopoly profits, the result of which is “imperialism” in the sense of a general tendency to expand.   
	Hilferding saw imperialism as opposed to the ideology of liberalism. In his view, finance capital opposes freedom and the anarchy of competition. Instead, it demands domination and organization to resume competition on a higher level.  As a means to that end, it needs a politically powerful state that can “guarantee its domestic market through a protective tariff policy and facilitate the conquest of foreign markets.”  The state is also expected to ensure respect for the interests of finance capital abroad, indeed, to transform “the whole world into a sphere of investment for its own finance capital” by the pursuit of an expansionist policy and the annexation of new colonies.  In short, “[c]apital becomes the conqueror of the world, and with every new country that it conquers there are new frontiers to be crossed.”  “An oligarchic ideal of domination has replaced the democratic ideal of equality,” he concludes.  In such circumstances, international conflict and war are more or less guaranteed. 
	 
	Schumpeter 
	 
	In examining the phenomenon of imperialism and war, Schumpeter provided his own account on the relationship of these disasters to capitalism. In the essay “The Sociology of Imperialism” published in 1919, Schumpeter argues that capitalism in general inclines to peace. He writes that many people would certainly gain economically in war, but, for the most part, these gains are “more than outweighed by the burdens imposed by war and by loses sustained abroad.”  This observation draws him to conclusion that “the gain of the capitalists as a class cannot be a motive for war.”   
	He acknowledges Hilferding’s argument that export-oriented monopolists have “a strong, undeniable, economic interest” in protective tariffs, cartels, monopoly prices, forced exports, and an aggressive economic and foreign policy with an imperialist character, but found countervailing tendencies even in such cases.  Schumpeter’s position is that capitalism, and imperialism as its feature, can never be isolated from the pre-industrial forms within which it remains embedded. The abolition of serfdom and freeing the soil from feudal entanglements neither did alter the social structure of the countries, nor the spirit of the people and their political goals.  For him, this explains “why the features and trends to autocracy—including imperialism—proved so resistant, why they exerted such a power influence on capitalist development, why the old export monopolism could live on and merge into the new.”  He observes that the ruling class of the capitalist world thus has an irrefutable feudal substance—the sovereign and the accompanying nobility, with whom bourgeoisie, an emerging social class of industrial revolution, has been forced to coexist.  In so doing, the bourgeoisie motivated by the gain of prestige “seeks to win over the [autocratic] state for itself, and in return serves the state and state interests that are different from its own,” such as nationalism and militarism.  The submission of the bourgeoisie to the autocratic economic and psychological patterning, in Schumpeter’s view, pushes the bourgeoisie towards both nationalist and militaristic directions, particularly among the chief proponents of export monopolism.  The result is that “[n]ationalism and militarism, while not creatures of capitalism, become ‘capitalized,’” which means that capitalism keeps them alive and supports many of their interests in the same way as they support those of capitalism.   
	Schumpeter considers imperialism, historically as well as sociologically, a heritage of the autocratic state, both of its form and substance. For him, imperialism is not part of the inner logic of capitalism, even of the export-oriented monopolism.  Instead, it is a product of the deviation from the cause capitalism might have followed alone.  The alliance of capitalism with nationalism and militarism, indeed with the inherited war machine, “its socio-psychological aura and aggressive bent,” which maintains itself in a ruling position and clung to its domestic interests in war, attracting the pro-military interests of the bourgeoisie, “kept alive war instincts and ideas of overlordship, male supremacy, and triumphant glory—ideas that would have otherwise long since died.”  These conditions are “threatening Europe with the constant danger of war.”  In spite of his sober diagnosis, Schumpeter believes that this situation would not last forever and that export monopolism would be politically overcome first, followed later on by the war machine with which “imperialism will wither and die.”   
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	The disaster of the First World War moved the containment of war towards the centre of world affairs. The 1919 Treaty of Versailles, which ended the state of war between Germany and the Allied Powers, contained the Covenant of the League of Nations that represented the first serious effort to impose the rule of law and to check interstate violence.  It sought to prevent a future war by establishing the system of collective security as an alternative to the balance of power mechanism. The pursuit of a collective security meant the transformation of international relations by introducing an activist international peace-keeping mechanism—the League of Nations—so that every state was assured that peace would not be broken, or at least that any breach of peace would be limited in its impact.  However, the start of the Second World War demonstrated that the system of collective security established by the League of Nations failed in its primary purpose to prevent war.  
	The UN Charter, ratified in 1945 in the aftermath of the Second World War, perfected the collective enforcement model devised by the Covenant of the League of Nations and established a supranational authority, the UN Security Council, to deal with miscreant states. It devised a legal regime its fathers hoped would govern the use of force for generations to come—recognizing the principle of sovereign equality of states, prohibiting intervention in another state’s internal affairs, and allowing for the use of force only in the case of self-defense or when authorized by a supranational authority, the UN Security Council, to address threats to international peace and security.  In setting limits on state power, the UN Charter sought to introduce new principles into relations among states and the methods by which international relations are managed. In accordance with the very first article the UN Charter, the United Nations were committed:  
	 
	1. To maintain international peace and security, and to that end: to take effective collective measures for the prevention and removal of threats to the peace, and for the suppression of acts of aggression or other breaches of the peace, and to bring about by peaceful means, and in conformity with the principles of justice and international law, adjustment or settlement of international disputes or situations which might lead to a breach of the peace; 
	 
	2. To develop friendly relations among nations based on respect for the principle of equal rights and self-determination of peoples, and to take other appropriate measures to strengthen universal peace; 
	 
	3. To achieve international co-operation, in solving international problems of an economic, social, cultural or humanitarian character, and in promoting and encouraging respect for human rights and fundamental freedoms for all without distinction as to race, sex, language, or religion; and  
	 
	4. To be a centre for harmonizing the actions of nations in the attainment of these ends.   
	 
	Under the system of collective security as specified in the UN Charter, the use of force was intended to be generally prohibited and lawful only when it is authorized by the UN Security Council, or when it is employed in self-defense.  The prohibition on force was supplemented by the mechanisms of peaceful settlement of international disputes, agreements on disarmament and the development of confidence-building measures.  Each state of the United Nations was endowed with the right to take advantage of collective security, but it was also bound to support and defend that security when it was endangered.  This was indented to be first and foremost when a state becomes the victim of an act of aggression regarded as an attack against all states, which then could act together through the relevant bodies of the United Nations and repel the aggression.  
	However, shortly after the UN Charter had been ratified, the Cold War severely curtailed the ability of the United Nations to function according to its Charter. For most of organization’s history, the Cold War defined the boundaries of United Nations actions. The intensity of the ideological struggle left little time, energy, or moral vision for fulfillment of UN Charter’s ambitious task in transforming relations among states.  In practice, the use of the veto power in the UN Security Council meant that the supposed system of collective security became in fact a more or less classical system of balance of power wherever superpower’s commitment or interest was at stake.  The United Nations were effectively disempowered to address, for example, the Soviet intervention in Hungary in 1956, in Czechoslovakia in 1968, and in Afghanistan in 1979, or the US intervention in Guatemala in 1954, in the Dominican Republic in 1965, in Grenada in 1983 and in Panama in 1989.  Indeed, direct involvement in the spheres of influence of either superpower could further increase the probability of the direct conformation between two superpowers, a step which at the time of the so-called mutual assured destruction (MAD)  nobody was certainly willing to take.  Arguably this is no longer the case. Since early 1990s the UN Security Council has taken much more proactive approach in maintaining international peace and security. However, bearing in mind NATO’s military action against Yugoslavia and the US-led invasion of Iraq this does not mean that after the end of the Cold War the system of collective security has become more functional or efficient in addressing threats to the peace, breaches of the peace, or acts of aggression as stipulated in the UN Charter. Indeed, in the absence of a consensus concerning when force may or ought to be used appropriately that Glennon vividly depicted,  it remains doubtful whether the UN Charter still fits its purpose with regard to the system of collective security. 
	 
	The Sources of International Law 
	 
	Before proceeding with the discussion on the meaning of legal war, which will be centered around Walzer’s legalist paradigm and relevant provisions of the UN Charter, it now seems appropriate to set the scene for this discussion and to describe first the sources of international law, as they provide the basic elements of the legal regime and the way in which the legal force of new rules, including those related to war, is established and in which existing rules are changed.   
	In the period from the birth of modern international law in the seventeenth century until the late eighteen century, the mainstream school of thought, as we have seen in the previous chapter, was represented by writers, who maintained that all international law was only part of the law of nature. They found the authority of international law in natural law, which, for them, represented a higher unwritten law from which man-made international law derived its validity. Since the nineteenth century onwards, international law became to be understood as positive, not natural law, with writers, some of them referred to above, arguing that the authority of international law is vested in the will of states and that the only true basis of international law is the consent of states. It was their view that ultimately prevailed and was developed into a mainstream international legal doctrine that is dominant today. In line with their argument, the will of states is reflected in state’s behavior. The expression of such behavior is that states voluntary subject themselves to the laws under which they coexist, as part of international society, and recognizes them as binding, either through their explicit consent as in that part of international law that is contained in international conventions or treaties, or their implied consent as in international customary law.   
	It is the practice of states that demonstrates which sources are generally acknowledged. Of the main sources of international law, Article 38 of the Statute of the International Court of Justice lists the following: international conventions, whether general or particular, establishing rules expressly recognized by the contesting states; international custom, as evidence of a general practice accepted as law; the general principles of law recognized by civilized nations; and judicial decisions and the teaching of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law.   
	 With the exception of treaties, whereby states could give to rules for their mutual conduct a greater particularity, the sources of international law allow for considerable uncertainty as to precisely what obligations, rights and actions international law imposes, permits and proscribes. The formation of custom, the oldest and the original source of international law as well as of law in general, requires more than states following a certain course of action. It also requires that states follow that course of action in the belief that such practice is required by law.  Thus, customary international law has two distinct elements, namely the general practice of states and opinio iuris, that is, the acceptance that the practice is compelled by law.  These requirements raise several questions, involving the nature and the amount of practice required, the number of states necessary to take part in it, the role of great powers, and the type of dissent by a state not willing to be bound by a potential rule of customary law in the formative stages of its development.  While some authoritative writings illuminated the difficult issues at the heart of customary international law, there are only few concrete answers.  Therefore, customary international law is often ambiguous and subject to various interpretations. The same can be said about general principles of law as a source of international law, which may fill the gaps left by the application of customs and treaties or provide a background of legal principles in the light of which customs and treaties have to be applied, but whose role as a source of international law able to give rise to rules of independent legal force still remains to be defined.   
	 In determining whether a principle has become international law, consideration is often given to the decisions of international tribunals and to the writings of publicists as a subsidiary and indirect source of international law. Decisions of courts and tribunals are viewed as evidence of what the law is.  Although the rules the international tribunals state are not themselves the law, judicial decisions, combined with the authority and persuasive power of judicial decision, has become a most important factor in the development of international law.  In general, substantial weight is accorded to these decisions and, in the interest of judicial consistency, they are often referred to, but the specific degree of weight often depends on several factors, including the unanimity of the tribunal and the political contentiousness of the underlying issues.  With regard to the writings of publicists, international law relies heavily on the opinions of the most highly qualified publicists, but again the source only constitutes evidence what the law is.  This is especially the case for issues heavily intertwined with international relations, such as whether and under what circumstances it is lawful for a state to use force against another state, which will be the subject of this chapter. 
	 
	The Legalist Paradigm  
	 
	The idea of a collective commitment to oppose aggression and to protect territorial integrity and political independence of states forming the system of collective security is the key defining characteristic of the concept of collective security.  For Walzer, aggression, against which the system of collective security is directed, represents the clearest form of the crime of war and, in effect, the only crime that states can commit against each other.  Therefore, the act of aggression is placed at the centre of his legalist paradigm, which he develops to provide a powerful, coherent and economic theory of the morality of war that explains when fighting is a crime and when it is permissible and morally desirable.  
	Walzer defines aggression as every violation of the territorial integrity or political sovereignty of an independent state.  Drawing upon a moral argument, he notes that wrong the aggressor commits “is to force men and women to risk their lives for the sake of their rights,” whose exercise is endangered by the act of aggression.  Citizens may respond in different ways to the aggression, but they are always justified in fighting, he argues.  For Walzer, the justification for acting is the first indispensable element of the aggression. The preference or ordinary men and women to risk life and eventually to die for their rights is the second element, both of which make together aggression morally as well as physically coercive,” and war the only acceptable option.  In the face of aggression, fighting back is thus right as well as necessary.   
	When Walzer writes about the territorial integrity and political sovereignty of an independent state, he refers to the rights of individuals to life and liberty from which the rights of states are ultimately derived.  In this respect, the act of aggression threatens not only the lives of individuals of the state under attack, but also the sum of things that they value most, including the political community they have created.  The right of individuals to choose the form of government and to adopt policies as they deem appropriate lies at the very core of Walzer’s argument that territorial integrity and political sovereignty is sacrosanct and that external encroachment is a crime, which has to be punished.  
	Drawing upon the comparison of international to civil order, Walzer goes on to argue that states possess rights more or less as individuals do, so it is possible to image international society of states.  The existence of international society presupposes the rights of states and the vindication of these rights in case they are violated by the act of aggression.  If they cannot be upheld, the international society would collapse into a state of war.  Two presumptions are derived from this hypothesis. First, the presumption in favor of military resistance once aggression has begun so that rights can be maintained and future aggressors deterred.  Walzer considers military resistance as a crucial element of his theory, because the victim of aggression fights in self-defense not only for its own survival but also for the sake of the international society, as aggression is a crime against the society as a whole.  This means that other states may rightfully joint the victim’s resistance to repel the attack and to punish the aggressor.  The inner logic of this argument implies that if there is a victim of aggression, someone has to be held responsible for breaking the peace of the international society.  The identification of the aggressor against whom law should be enforced constitutes the second Walzer’s presumption.    
	As we have seen, Walzer develops his theory of the morality of war around the act of aggression. The legalist paradigm, which is the result of his theorizing, then provides a baseline that reflects the convention of law and order in international society and serves as the fundamental structure for the moral comprehension of war and the lawful use of force in international relations. The paradigm itself is reflected in six propositions:  
	 
	1. There exists an international society of independent states. For Walzer, it means that only states are the members of this society. Men and women are protected by their government which ultimately represents their interests. Securing life and liberty constitutes the underlying principle of state’s existence and it cannot be challenged in the name of life and liberty by any other states. Hence, government interference in domestic matters of another state is strictly prohibited. The rights of individuals might be recognized in international society but their enforcement remains subordinated to the dominant values of that society: the survival and independence of states.   
	 
	2. This international society has a law that establishes the rights of its members—above all, the rights of territorial integrity and political independence. Although, the relevant body of law refers only to states and its intercourse in the international arena, Walzer ultimately derives this proposition from the rights of men and women to form a political community and to risk their lives in the face of aggression, if they freely decide to do so.   
	 
	3. Any use of force or imminent threat of force by one state against the political sovereignty or territorial integrity of another constitutes aggression and is a criminal act. This proposition is centered around the claim that the notion of resistance to aggression would have no determinate meaning unless the necessity to fight is obvious and urgent.   
	 
	4. Aggression justifies two kinds of violent response: a war of self-defense by the victim and a war of law enforcement by the victim and any other member of international society.  This means that any state can come to the aid of a victim of aggression and use necessary force against an aggressor.   
	 
	5. Nothing but aggression can justify war. The maxim of the theory of aggression is to make war as rare as possible. Drawing upon Vitoria’s argument, Walzer notes that there is a single and only just cause for going to war: a wrong that must actually have been received.   
	 
	6. Once the aggressor state has been militarily repulsed, it can also be punished. The final proposition stems from the idea that states as members of international society are endowed with rights, allowing them to vindicate their rights against their actual or threatened breach. The punishment of an aggressor aims at preventing future war by imposing restrains and deterring other states.   
	 
	Underscoring these six propositions are international conventions and treaties prohibiting the use of force by one state against another state. Of particular importance is the UN Charter which has become the backbone of the international legal regime and the basic legal instrument of international society when dealing with the prohibition against the use of force in international relations. Therefore, it should not be surprising that the UN Charter will be the primary source of international law discussed in this chapter. 
	 
	The Prohibition on the Use of Force 
	 
	Prior to the twentieth century, states were free to resort to war, as no rules when it is permissible to wage war existed. As an instrument of policy war was allowed in international relations without any conditions.  The 1907 Second Hague Convention on the Limitation of Employment of Force for Recovery of Contract Debts marked the beginning of attempts to restrict the freedom to resort to war by articulating the prohibition to recourse to force for the recovery of contracts.  Another restriction imposed upon the freedom to wage war was introduced through the so-called Briand Treaties concluded between the United States and other states from 1913 onwards.  The basic aim of these treaties was to prevent war by interjecting a conciliation process into a dispute between parties to the treaty and by stipulating the obligation not to begin hostilities before the conciliation process was finished.   
	A more comprehensive effort to restrict war came with the establishment of the League of Nations after the First World War. Although that attempt fell short of bringing about a general prohibition on war, the 1919 Covenant of the League of Nations imposes literally a moratorium for all cases of military conflict.  Indeed, in very special cases, the Covenant denied the members of the League of the right to resort to war.  The members were not allowed to recourse to war before the dispute had been submitted to judicial settlement, arbitration, or to the inquiry by the Council of the League of Nations.  War was generally prohibited only against a state that had complied with the award or that implemented the recommendation unanimously agreed to by the members of the Council.  In practice, the unanimity was hardly reached, which meant that the mechanism of the Covenant became largely ineffective in its prohibition on war.   
	The shortcomings of the Covenant of the League of Nations were addressed in the 1924 Protocol for the Pacific Settlement of International Disputes. The signatory states were bound “in no case to resort to war . . . except in case of resistance to acts of aggression” or in the case of collective measures taken by the Council or the Assembly of the League of Nations.  However, the Protocol did never become legally binding.  
	The most notable achievement in limiting the freedom to wage war and reaching a universal and generally binding prohibition on war subject only to the right of self-defense was the signature of the Kellogg-Briand Pact in 1928. In Article 1, the parties to the Pact declared “in the names of their respective peoples that they condemn recourse to war for the solution of international controversies, and renounce it, as an instrument of national policy in their relations with one another.”  During the subsequent years, nearly all then existing states signed the Pact.  The provisions of the Pact soon became part of customary international law and as such remains to be valid until today.  The first general prohibition on war contained in the Pact was not without deficiencies. The Pact felt short of sanctions and the prohibition merely referred to war and not the use of force in general, which allowed states to disguise their military action by not declaring war and to claim that no breach to the Pact was committed.   
	 
	Article 2(4) of the UN Charter 
	 
	 The UN Charter constitutes a significant improvement of the prohibition on war articulated in Article 1 of the Kellogg-Briand Pact, as the Article 2(4) of the UN Charter, which prohibits war, does not contain the term “war:”  
	 
	All Members [of the United Nations] shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the Purposes of the United Nations.  
	 
	Article 2(4) of the UN Charter provides for a general prohibition on the use of force that goes well beyond the notion of war.  It imposes upon the member states of the United Nations a strict obligation to refrain not only from the use of any kind of armed force, including war, but also from the threat of force.  The member states of the United Nations are required, Article 2(3) of the UN Charter stipulates, to “settle their international disputes by peaceful means in such a manner that international peace and security, and justice, are not endangered.”  As we will see later in the discussion on the arrangement of collective measures described in Chapter VII of the UN Charter, the UN Charter reserves the right to use force to a central organ of the United Nations, the UN Security Council, which holds a monopoly on the use of force in international relations and it is entitled to use it on behalf of the member states of the United Nations against any potential or actual aggressor when international peace and security is endangered.   
	The prohibition on the threat or use of force contained in Article 2(4) of the UN Charter concerns international relations between states. This means that the use of force within state’s borders is not covered and both insurgents and governments are free to use force to start a civil war or to suppress it.  However, if insurgents are successful in establishing a stabilized regime, the legal situation may change and third states are entitled to get involved.  Although there is no consensus on whether intervention in civil wars is compatible with Article 2(4) of the UN Charter and the principle of non-intervention contained in Article 2(7) of the UN Charter, which prohibits the United Nations “to intervene in the matters which are essentially within the domestic jurisdiction” of a state with the exception of the application of collective measures under Chapter VII of the UN Charter,  the traditional and still prevailing legal doctrine regards the involvement of third states in support of the legitimate government, upon its request or with its consent, as lawful, while providing support for insurgents as strictly prohibited.  It is worth noting that this view is not without pitfalls: it may happen, and the prevailing current state practice bears the following assumption out, that one state recognizes the established government and another the insurgent government, and then both intervene in the conflict upon the request of the respective governments, fighting each other directly or indirectly on a territory of the third state under the cover of a civil war, the prohibition on the threat or use of force articulated in Article 2(4) of the UN Charter notwithstanding.  There are alternative views to the traditional doctrine, ranging from the lawful support for either party to the conflict, as long as it does not include the participation in the actual fighting, to the prohibition on providing support for either party to the civil war, but none of them seems to gain a considerable ground among legal scholars.   
	In articulating the prohibition on the threat or use of force, Article 2(4) refers to “the territorial integrity and political independence of any state, or in any other manner inconsistent with the Purposes of the United Nations.” Some authors view the prohibition on the use of force in a rather restrictive manner, trying to limit the scope of the prohibition on the use of force to these cases only when “the territorial integrity” and “political independence” are at stake, thereby excluding, for example, humanitarian intervention from the application of the Article 2(4) of the UN Charter.  This line of reasoning is associated predominantly with some American scholars, who regard humanitarian intervention as lawful if it meets certain preconditions.  They argue that humanitarian intervention is not directed against the “territorial integrity” and “political independence” of a state and is in accordance with the UN Charter, in particularly with Article 1(3) of the UN Charter which states that the promotion of respect for human rights and fundamental freedoms among the main objectives of the United Nations.  However, the systematic interpretation of the UN Charter suggests that humanitarian intervention is contrary to the prohibition on use of force contained in Article 2(4) of the UN Charter and is therefore unlawful.  Moreover, the scarcity of state practice and virtually no opinio iuris illustrate that there is not enough evidence to prove that the concept of humanitarian intervention has become a rule of customary international law and that humanitarian intervention has been recognized as an exception to the prohibition laid down in Article 2(4) of the UN Charter.  
	According to the predominant view, the prohibition on the use of force contained in Article 2(4) of the UN Charter should be read in a comprehensive fashion, covering all possible sorts of trans-border use of force, including humanitarian intervention, even if it is not intended to deprive the attacked state of its territory and the invading troops withdraw immediately after accomplishing their mission.  Possible loopholes that may be left in the wording of the prohibition are then closed by the remaining clause that outlaws the threat or use of force “in any other manner inconsistent with the Purposes of the United Nations.”  The primary purpose of the United Nations, as provided in the Article 1(1) of the UN Charter, is to “maintain international peace and security, and to that end: to take effective collective measures for the prevention and removal of threats to the peace, and for the suppression of acts of aggression or other breaches of the peace.”  It follows from this provision that the threat and use of force should not be used but saved in the common interest and that the threat and use of force is lawful only in the cases that are specified further in the UN Charter as exceptions to the prohibition contained in the Article 2(4) of the UN Charter.  
	The prohibition on the use of force has become a part of customary international law, although it is argued that it has a smaller scope than Article 2(4) of the UN Charter.  Indeed, it may be difficult to determine the precise meaning of the prohibition under customary international law, but it is accepted among legal scholars that it comprises of the recognized core of Article 2(4) of the UN Charter.   
	 
	Collective Measures 
	 
	The primary objective of the United Nations mentioned above is to “maintain international peace and security.”  To achieve this objective, the UN Charter provides for a collective security mechanism with centralized force monopoly that allows for the use of force “to take effective collective measures for the prevention and removal of threats to the peace, and for the suppression of acts of aggression or other breaches of the peace.”  The application of this mechanism which goes well beyond the prohibition on the use of force stipulated in Article 2(4) of the UN Charter and constitutes one of two exceptions to the general prohibition of force in international relations.  Article 24 of the UN Charter gives, on behalf of the member states of the Untied Nations, the UN Security Council “primary responsibility for the maintenance of international peace and security”  and confers on it the competence to exercise the force monopoly.  If there is a threat to the peace, a breach of the peace, or an act of aggression according to Article 39 of the UN Charter, the UN Security Council is entitled to decide on collective measures involving the use of force under Chapter VII of the UN Charter.  In line with Article 25 of the UN Charter, member states of the United Nations are then obliged to carry out the decision taken by the UN Security Council.   
	However, pursuant to Article of 27 of the UN Charter, any decision of the UN Security Council, except for procedural matters, is subject to the veto of any of five permanent members.  In other words, the unanimity among the permanent members is necessary for the application of collective measures involving the use of force under Chapter VII of the UN Charter.  It is only under special circumstances that the UN Security Council is able to exercise its force monopoly and to decide on collective measures involving the use of force in the face of aggression and other blatant violations of the UN Charter, as in the case of the 1990 Iraqi invasion of Kuwait.  In Resolution 678 of November 29, 1990, the UN Security Council authorized member states cooperating with the government of Kuwait “to use all necessary means” to restore international peace and security in the area, unless Iraq on or before January 15, 1991, unconditionally withdraw all its forces from Kuwait.  On the basis of this resolution, a collation of member states of the United Nations drove Iraqi forces out of Kuwait in a large scale military operation, in what it became the first enforcement action involving the use of force in the United Nations’ history.   
	 
	Article 39 of the UN Charter 
	 
	Collective measures can be taken by the UN Security Council only under the condition that there is a “threat to the peace, breach of the peace, or act of aggression.”  The existence of this fact has to be determined by the UN Security Council in accordance with Article 39 of the UN Charter,  which reads as follows: 
	 
	The Security Council shall determine the existence of any threat to the peace, breach of the peace, or act of aggression and shall make recommendations, or decide what measures shall be taken in accordance with Articles 41 and 42, to maintain or restore international peace and security.  
	 
	The act of aggression means that a state has used force directly or indirectly against another state.  The breach of peace exists when armed forces of two or more states are engaged in a regular combat.  The threat to peace may have many different meanings, including serious violations of international law, but the determination of its existence opens the door for the decision of the UN Security Council on the application of collective measures involving the use of force under Chapter VII of the UN Charter.  It is only with the previous determination of the existence of a “threat to the peace, breach of the peace, or act of aggression” in accordance with Article 39 of the UN Charter that makes the application of collective measures under Chapter VII of the UN Charter possible.  As the wording of Article 39 of the UN Charter demonstrates, the determination is a prerequisite for the application of further measures in accordance with Articles 41 and 42 of the UN Charter.  That these measures have binding character with respect to the parties concerned as well as the third states constitutes an indispensable element of the collective security mechanism established by the UN Charter.  
	As we have seen, it is implicit in the prohibition on the use of force contained in Article 2(4) of the UN Charter that the use of force in the internal realm of a state, taking the form of a civil war for instance, is not considered a violation of the prohibition. Therefore, the civil war, for example, does not itself constitute a breach of the peace, which could invoke the application of the Article 39 of the UN Charter.  However, it does not mean that, for its part, the civil war cannot have serious international repercussions that can lead to a threat to peace. Since the end of the Cold War, the UN Security Council has continuously shown a tendency to include the internal situations of state into the concept of peace, especially with respect to large-scale killing, ethnic cleansing or serious violations of human rights  and international humanitarian law  as a result of civil war, civil strife and other forms of internal violence.  The practice of the UN Security Council has illustrated a new and increasing readiness of international society to consider individuals, and not only states as fundamental subjects of the international political and legal order, and towards regarding the security and basic rights of individuals within states, and not merely the absence of military conflict between states, as essential to the creation of stability and peace in the world. Among the most prominent cases that paved the way for the decision on collective measures involving the use of force under Chapter VII of the UN Charter were the assessments of the UN Security Council with regard to the situations in Northern Iraq in 1991, in Somalia in 1992, in Rwanda and Haiti in 1994, in Bosnia and Herzegovina in 1995 and in East Timor in 1999.   
	 
	 Articles 41 and 42 of the UN Charter 
	 
	In the second half of the provision, Article 39 of the UN Charter refers to Articles 41 and 42 and provides that the UN Security Council should decide which measures are to be taken to implement its decision to maintain or restore international peace and security.  These measures are described in Articles 41 and 42 of the UN Charter, which state: 
	 
	The Security Council may decide what measures not involving the use of armed force are to be employed to give effect to its decisions, and it may call upon the Members of the United Nations to apply such measures. These may include complete or partial interruption of economic relations and of rail, sea, air, postal, telegraphic, radio, and other means of communication, and the severance of diplomatic relations. 
	Should the Security Council consider that measures provided for in Article 41 would be inadequate or have proved to be inadequate, it may take such action by air, sea, or land forces as may be necessary to maintain or restore international peace and security. Such action may include demonstrations, blockade, and other operations by air, sea, or land forces of Members of the United Nations.   
	 
	While Article 41 of the UN Charter stipulates different boycott measures not involving the use of force that have technically the character of reprisals, Article 42 of the UN Charter provides the legal basis for the employment of collective measures involving the use of armed force that have literally the character of war.  Article 42 of the UN Charter states that the UN Security Council can implement collective measures involving the use of armed force, if the measures applied under Article 41 of the UN Charter are considered inadequate, or are actually inadequate.  This means that the UN Security Council can opt immediately for the use of measures articulated in Article 42 of the UN Charter on the basis of a prediction that measures under Article 41 of the UN Charter would not be sufficiently effective.  In implementing these measures, the UN Security Council is bound to respect the principle of proportionality, that is, the United Nations will act to exactly the extent that is needed to achieve the objective of collective action under Chapter VII of the UN Charter.   
	The determination of the existence of a threat to the peace, breach of the peace, or act of aggression in accordance with Article 39 of the UN Charter, and the decision to adopt collective measures in accordance with Article 41 or 42 of the UN Charter is first and foremost the result of a political process, a bargain among the five permanent members of the UN Security Council, without whom any decision under Chapter VII of the UN Charter, most importantly with regard to the use of force, cannot be taken. This makes the application of collective measures dependent upon the voting procedure of the UN Security Council. As Article 27(3) of the UN Charter states: 
	 
	Decision of the Security Council on all other matters [i.e. non-procedural matters] shall be made by an affirmative vote of nine members including the concurring votes of the permanent members; provided that, in decisions under Chapter VI, and under paragraph 3 of Article 52, a party to a dispute shall abstain from voting.   
	 
	The founding fathers of the UN Charter considered the blockade of the UN Security Council by any of the permanent members unlikely: “It is not to be assumed, however, that the permanent members, any more than the non-permanent members, would use their ‘veto’ power willfully to obstruct the operation of the [UN Security] Council.”  All members of the UN Security Council, however, have their own interests and the protection of international peace and security does not have to be necessary the first on the list. Although it has been accepted that the abstention by one or more permanent members of the UN Security Council does not invalidate the adoption of the decision on non-procedural matters,  the UN Security Council voting procedure effectively limits the application of collective measures, including those involving the use of force, to only those cases when consensus among five permanent members exists. 
	Article 42 of the UN Charter confers a broad authority on the UN Security Council both to decide upon specific measures and to implement them. Beyond the consensus among the five veto-wielding permanent members of the UN Security Council, the implementation of the adopted measures presupposes that armed forces of member states of the United Nations are at the UN Security Council’s disposal to carry out its decision.  Article 43 of the UN Charter stipulates that member states should make their armed forces available to the UN Security Council for the purpose of maintaining international peace and security.  Nevertheless, this commitment is linked to the conclusion of special arrangements, encompassing “the numbers and types of forces, their degree of readiness and general locations, and the nature of the facilities and assistance provided.”  Due to the prevailing disagreement among member states, any of these arrangements have not yet been concluded.  If follows that the UN Security Council can authorize member states to carry out enforcement action, using their armed forces, when the prerequisite of Article 39 of the UN Charter is met, but member states are not ready to provide their armed forces to the UN Security Council because no arrangements between the United Nations and member states under Article 43 of the UN Charter, which would stipulate the manner in which this obligation is to be fulfilled, exists.  Therefore, without the approval of member states no armed forces can be made available to the UN Security Council for implementing collective measures under Chapter VII of the UN Charter.  
	 In accordance to Article 53 of the UN Charter, the UN Security Council may utilize regional arrangements or agencies for carrying out enforcement action under its authority in line with Chapter VII of the UN Charter.  But no such action can be taken without the authorization of the UN Security Council.  The recent practice of the UN Security Council suggests the tendency towards the extension of the notion of regional arrangements to include organizations like the Organization for Security and Co-operation in Europe (OSCE), the European Union (EU), the African Union (AU), or the Organization of American States (OAS).  Since the end of the Cold War, the UN Security Council has charged these organizations with a number of specific measures in Western Balkans, Central America or Central Africa.    
	In accordance with the UN Charter, the UN Security Council is empowered to decide both on the existence of a threat to the peace, a breach to the peace, or an act of aggression and on the authorization of collective measures under Chapter VII of the UN Charter.  But whenever the UN Security Council decides on collective measures to maintain or restore international peace and security involving the use of force, it is always up to member states, acting through a regional arrangement or agency, of which they are members, to decide whether they are ready and willing to provide the UN Security Council with the armed forces for a collective action under its authority.  However, gaining support for such an action from the member states, which have necessary military capabilities and are ready and willing to provide them, may prove to be difficult, especially when the enforcement action is clearly not in their interest. In the case of the 1994 Rwanda crisis, for instance, appeals by the then UN Secretary-General Boutros Boutros-Ghali to member states to provide armed forces to stabilize the situation in Rwanda, left him almost empty handed.  
	 
	The Right of Self-Defense 
	 
	Until the end of the First World War, war was a legitimate means of settling international disputes. States were free to resort to war for any cause they found just and the right of self-defense, although often invoked, was therefore relatively insignificant.  By the same token, the content and the scope of the right of self-defense were rather limited.  As the freedom to resort to war were incrementally restricted after the First World War with the adoption of the Covenant of the League of Nations and the Kellogg-Briand Pact, the right of self-defense gained a special significance.  War became generally prohibited and states were no longer allowed to resort to war, except for the exercise of the right of self-defense.  The importance of the right of self-defense was further increased immediately after the Second World War, when the UN Charter made the exercise of the right of individual or collective self-defense the only exception to the prohibition on force that is of a practical importance to member states when they decide to use force in international relations.  The right of self-defense has therefore become the principal point of reference, on which most arguments about the lawfulness of the use of force in international relations focus.  
	 
	Article 51 of the UN Charter 
	 
	We have already seen that the prohibition on the use of force contained in Article 2(4) of the UN Charter applies not only to war, but also to the threat and use of force in general. The UN Charter contains only two exceptions to this prohibition: the application of collective measures taken by the UN Security Council under Chapter VII of the UN Charter, which has already been described, and the exercise of the right of self-defense laid down in Article 51 of the UN Charter.  The Article 51 of the UN Charter reads as follows:  
	Nothing in the present Charter shall impair the inherent right of individual or collective self-defence if an armed attack occurs against a Member of the United Nations, until the Security Council has taken measures necessary to maintain international peace and security. Measures taken by Members in the exercise of this right of self-defence shall be immediately reported to the Security Council and shall not in any way affect the authority and responsibility of the Security Council under the present Charter to take at any time such action as it deems necessary in order to maintain or restore international peace and security.  
	 
	Although the inclusion of the right of self-defense in the UN Charter has to be viewed in the course of the legal development subsequent to the First World War, which led to the prohibition on war and after the Second World War on the use of force in general, Articles 2(4) and 51 of the UN Charter do not entirely coincide in their scope. The term “armed attack” contained in Article 51 of the UN Charter is much narrower in both its form and substance than the “threat or use of force” mentioned in Article 2(4) of the UN Charter.  This means that a state affected by another state’s unlawful threat or use of force along with the provision of Article 2(4) of the UN Charter is to endure the violation, unless the use of force has reached the threshold of an armed attack referred to in Article 51 of the UN Charter.  In other words, only if the use of force amounts to an armed attack can the state under attack invoke the right of self-defense and lawfully resort to the use of force against the aggressor.  Indeed, the exercise of the right of self-defense places further limits on the way the force is actually employed and on the authority, under which these measures are to be carried out. The first constrain concerns the obligation to observe the principle of proportionality, while the second deals with the duty to report immediately to the UN Security Council on measures, which have been taken, and to discontinue them, once the UN Security Council has decided on necessary measures to maintain international peace and security, as stipulated in Article 51 of the UN Charter.  
	It follows that the inconsistency between the prohibition on the use of force contained in Article 2(4) of the UN Charter and the exercise of the right of self-defense contained in Article 51 of the UN Charter provides member states of the United Nations with far from effective protection against states violating the prohibition on the use of force, which does not amount to an armed attack. A substantive number of legal scholars have addressed this issue throughout the course of the United Nations’ history, but their solutions continue to provoke controversy. In effect, they have come with two different methods how to address the lack of conformity of Articles 2(4) and 51 of the UN Charter, both of which make of any violation of the prohibition on force a lawful ground for forcible self-defense.   
	The first method regards the prohibition on the use of force articulated in Article 2(4) of the UN Charter as limited only to the use of force on a large scale with high intensity and substantial effect, that is, the use of force considered an armed attack within the meaning of Article 51 of the UN Charter.  Any application of force below the threshold of an armed attack, both on the side of the attacker and defender, is deemed not to be contrary to Articles 2(4) and 51 of the UN Charter.  In line with this argument, a state affected by the application of force that does not amount to an armed attack can defend itself with the use of force that is also below the threshold of an armed attack.  The prevailing legal view considers this approach untenable for that it interprets Article 2(4) of the UN Charter in a restrictive manner that contravenes the primary objective of the UN Charter to outlaw the use of force in international relations in the most comprehensive way and to allow for its use only in the common interest.  
	 The second method does not make correlation between the wording of Articles 2(4) and 51 of the UN Charter, but it claims that the exercise of the right of self-defense under Article 51 of the UN Charter is not limited to the existence of an armed attack and that any use of force can pull the trigger for its application.  Although this approach seems less complicated and more reasonable in terms of a legal construction, one has to bear in mind that the exercise of the right of self-defense must meet the criterion of proportionality, that is, the act of self-defense cannot be excessive and disproportionate to the attack endured.  The prospect of the initiation of a full-scale defensive war as a response to a limited use of offensive force, be the case as unlikely as possible, makes the application of this approach equally questionable. 
	 Against this backdrop, the crucial point would be to find out whether Article 51 of the UN Charter restricts “the inherent right” of self-defense to the case of an armed attack, or whether there is a general right of self-defense apart from Article 51 of the UN Charter. According to the prevailing legal doctrine, the purpose of the UN Charter is to contain the use of force in international relations in general and to that end, to exclude any self-defense, other than that in response to an armed attack.  Therefore, Article 51 of the UN Charter is to be read in a restrictive manner to allow the exercise of the right of self-defense only in response to an armed attack or an attack which is directly imminent.  Some legal scholars consider this argument too rigid and opt for an alternative approach that assumes the existence of a customary right of self-defense, which is not affected by the provision of Article 51 of the UN Charter.  This approach regards Article 51 of the UN Charter as a mere reflection of the customary right of self-defense that goes well beyond the case of an armed attack allowing, for example, for the protection of the lives and property of state’s nationals, or the protection of national economic interests in another state.  However, the inclusion of policy related issues to the concept of self-defense makes the second interpretation of the content and scope Article 51 of the UN Charter highly problematic. 
	In its 1986 ruling on Military and Paramilitary Activities in and against Nicaragua case (Nicaragua v. United States of America), the International Court of Justice (ICJ) acknowledged the existence of a right of individual and collective self-defense under the customary law but provided no explanation either on the content or scope of this right.  Indeed, throughout its deliberation, the Court implicitly derived the content and scope of this customary right from Article 51 of the UN Charter.  However, such level of concurrence is difficult to establish, as the traditional right of self-defense prior to the adoption of the UN Charter covered not only the case of an armed attack but also many areas of self-help.  For such right to be established as a rule of international customary law, one would have to prove that there is a uniform practice of states and that there is evidence of a belief that this practice is rendered obligatory by the existence of a rule of law requiring it.  Given the development since the adoption of the UN Charter in 1945, both the state practice and opinio iuris seem to be inconclusive with regard to the right of self-defense.  With the adoption of the UN Charter, member states agreed to limit the right of self-defense to the response to an armed attack, and although a number of them subsequently invoked a wider concept of self-defense under the customary law, when carrying out military actions not responding to an armed attack, the state practice remains inconsistent.  Due to the ambiguity in state practice, the content and scope of Article 51 of the UN Charter has remained intact.  In effect, Article 51 of the UN Charted has succeeded the traditional right of self-defense.   
	 
	The Revision of the Legalist Paradigm 
	 
	Although the legalist paradigm, in Walzer’s view, constitutes a powerful, coherent and economic theory that possesses great explanatory power, it does not yet represent a complete characterization of the morality of war and the lawful use of force in international relations. A series of issues and historical cases, Walzer provided in his account of just and unjust wars, made him suggest revisions of the legalist paradigm to account for the realities of war. 
	The first revision of the legalist paradigm and, indeed, the first pitfall in the prohibition on force derived from the UN Charter described above, concerns the situation when the use of force takes the form of pre-emptive strikes. According to Walzer, an anticipatory attack can be legitimate in the face of threats of war, whenever the failure to launch it would seriously endanger territorial integrity or political independence of a state concerned.  In other words, there are threats which may force a state to fight and to behave as the victim of aggression, although the actual fighting has not yet taken place.   
	The second, third and fourth revision of the legalist paradigm challenge the principle that states should never intervene in the domestic affairs of other states.  Walzer bases the stipulation of these revisions on the argument put forward early by Mill, who, as we have seen, treated states in a non-discriminative way as self-determining communities, regardless of whether or not their citizens were free to determine their own government.  Mill argues that a state is self-determining even if its citizens struggle and fail to establish free institutions.  By the same token, if such institutions were established by foreign intervention, the state would be deprived of self-determination because political freedom of the state depends upon the existence of individual virtues that hostile intrusion is not likely to produce.  It was Mill’s conviction that a people must become free by their own efforts and not by external forces for that it is only the test of an arduous internal struggle through which they become fit for popular institutions.  No one can, or should, do it for them. Self-determination, then, is the right of a people to become free by their own efforts, and non-intervention is the principle guaranteeing that the success of internal forces will ultimately prevail by keeping all possible intruders at bay.    
	Despite the persuasiveness of Mill’s argument, Walzer is convinced that the ban on intervention is not absolute—“in part because of the arbitrary and accidental character of state boundaries, in part because of the ambiguous relation of the political community or communities within those boundaries to the government that defends them.”  He argues that despite Mill’s general account of self-determination, “it isn’t always clear when a community is in fact self-determining, when it qualifies, so to speak, for non-intervention.”  Since the law of international society provides no authoritative verdicts, the ban on intervention is subject to unilateral suspension.  According to Walzer, this is especially the case when it comes to the following three specific occasions, which, if they arise, do not seem to defeat the purpose for which the rule was established: 
	- when a particular set of boundaries clearly contains two or more political communities, one of which is already engaged in a large-scale military struggle for independence; that is when what is at issue is secession or “national liberation;” 
	 
	- when the boundaries have already been crossed by the armies of a foreign power, even if the crossing has been called for by one of the parties in a civil war, that is, when what is at issues is counter-intervention; and  
	 
	- when the violation of human rights within a set of boundaries is so terrible that it makes talk of community or self-determination or “arduous struggle” seem cynical and irrelevant, that is, in cases of enslavement or massacre.   
	 
	 These three arguments listed in favor of intervention constitute the second, the third and the fourth revision of the legalist paradigm. Thus when these situations occur, using force is justified well beyond the exercise of the right of self-defense against an armed attack and the implementation of collective measures under the authority of the UN Security Council in the case of a threat to the peace, breach of the peace, or act of aggression, as stipulated in the UN Charter and the legalist paradigm derived from it. Mill elaborated only on two of these three cases, when dealing with the decision of the Great Britain to stay away from the Hungarian uprising of 1848-9, although the third case was not unknown in his time.  According to Walzer, Mill does not view these cases as exceptions to the principle of non-intervention, but rather as “negative demonstration of its reasons.”   
	Walzer’s three qualifications of the legalist paradigm derived from Mill’s line of reasoning suggest that under very special circumstances force can be legitimately used to counter imperial or colonial repressions and previous foreign interventions. Specifically, states are warranted to assist secessionist movements, provided that they have become official representatives of distinct political communities; to balance the prior interventions of other states as soon as another state violates the norms of neutrality and non-intervention, making it possible once again for the people to win or lose their fight for independence on their own; and to rescue people endangered by enslavement or massacre.  For Walzer, these three cases are neither to be praised nor condemned. Although they represent the violation of the formal rules of sovereignty, “they uphold the values of individual life and communal liberty of which sovereignty itself is merely an expression.”  
	 The last sort of the case—humanitarian intervention—is different from the others, Walzer explains, as one does not want the local balance to prevail.  In the face of dominant forces within a state engaged in large-scale human oppression, the appeal to the Mill’s argument of the self-determination does not seem very attractive to Walzer. “Against the enslavement or massacre of political opponents, national minorities, and religious sects, they may well be no help unless help comes from outside,” he notes.  But there is even more to say against the oppressive state: “when a government turns savagely upon its own people, we must doubt the very existence of a political community to which the idea of self-determination might apply.”  With a great sadness, Walzer writes that examples are not hard to find and that the list of oppressive governments and massacred people are frighteningly long.  On the other hand, he observes that, although murder became almost ordinary, clear examples of humanitarian intervention are very rare.  “Indeed, I have not found any, but only mixed cases where the humanitarian motive is one among several,” he writes.  Acknowledging that states remain reluctant to send their armed forces into other states only in order to save lives of local people, Walzer is skeptical and careful in its analysis, addressing only the moral significance of mixed motives and juxtaposing them with other parts.  
	Based on his analysis of the US intervention in Cuba in 1898, which aimed at terminating the civil war between a Cuban insurgent army and the Spaniards—a clear case of a blend of humanitarian motives and economic and strategic considerations—Walzer makes a general observation of how the respect for the local autonomy is a necessary feature of humanitarian intervention. Drawing upon the inner logic of the humanitarian intervention, Walzer argues that the intervening state must enter, to some extent, into the purposes of the people on which behalf the intervention takes place.  “It need not set itself to achieve those purposes, but it also cannot stand in the way of their achievement.”  In his view, “one cannot intervene on their behalf and against their ends.”  For Walzer, the respect for the purposes of the oppressed, coupled with the regard for the local autonomy, represent a necessary element of both counter- and humanitarian intervention for that intervention must remain as much non-intervention as possible in order not to distort the balance with respect to the former and in order to save lives with respect to the latter.  This means that the intervening state has to remain neutral and to avoid making any claim to political prerogatives for itself.  “And whenever the state makes such claims (as the US did when it occupied Cuba and again when it imposed the Platt Amendment [which drastically limited Cuba’s newly gained independence]),” Walzer writes, one may reasonably suspect that political power was the primary reason for going to war from the very beginning.   
	On the other hand, the Indian invasion of East Pakistan in 1971 qualifies, in his view, as humanitarian because “it was a rescue, strictly and narrowly defined.”  For Walzer, the purpose of the Indian invasion was not to open the way for the Bengali struggle but to defeat the Pakistani forces engaged in the massacres of the Bengali people and to drive them out of Bangladesh.  In his opinion, “[p]eople who initiate massacres lose their right to participate in the normal (even in the normally violent) process of domestic self-determination.”  They are easily identified as criminal governments and armies and their military defeat is morally necessary, as it was the case of the Pakistani forces.  From this perspective, humanitarian intervention comes much closer that any other kind of intervention to what one regards as law enforcement in the domestic society.  At one and the same time, however, humanitarian intervention entails the crossing of state’s borders, which contravenes the principles contained in the legalist paradigm, provided that such crossing was not authorized by international society,  that is, by the UN Security Council as enforcement action under Chapter VII of the UN Charter.  
	Walzer is fully aware of the pitfalls associated with unilateralism when it is used as a response to acts of domestic violence rather than to foreign aggression. The use of force and the maintenance of dominance over neighboring states under the pretext of humanitarian action make him feel worried about making a general provision in favor of unilateral intervention.  Yet, for Walzer, morality is not a hindrance to unilateral action, as long as there is no alternative available.  There was none in the case of Bangladesh, he claims.  The massacres were extensively documented, but no state except for India showed interest in them.  The United Nations did not take any action, and even if they had undertaken relevant action, the question remains whether such action “would necessarily have had a moral quality superior to that of the Indian attack.”  If governments have mixed reasons for going to war, so do states acting together within a coalition.  In other words, unilateral humanitarian intervention may bring about the same positive results as multilateral action.  For him, there is no moral reason to adopt the posture of passivity: “[a]ny state capable of stopping the slaughter has a right, at least, to try to do so.”  That the legalist paradigm rules out such efforts then, for Walzer, only suggests the need for revision of its principles to include abovementioned situations and take into account the moral reality of military intervention.  
	The fifth and final revision of the legalist paradigm is centered around the idea of punishment. In line with the legalist paradigm, aggression is a crime and “[o]nce the aggressor state has been military repulsed, it can also be punished.”  But because of the collective character of state “the domestic conventions of capture and punishment do not readily fit the requirements of international society.”  Something more effective than the capture of the chief culprits is needed, Walzer argues, to achieve a significant deterrent effect, which the “punishment of aggression” necessary entails.  Traditional policy instruments such as resistance, restoration and prevention may be reasonable, but what is often required is “a fairly decisive military defeat to persuade aggressor states that they cannot succeed in their conquests.”  Indeed, “further military action may be necessary before a peace settlement can be worked out that provides even minimal security for the victim.”  Therefore, disengagement, demilitarization, arms control, external arbitration, temporary occupation, or some combination of these preventive measures may be used, as appropriate.  In Walzer’s view, they constitute “a legitimate war aim,” and although their use may go beyond the meaning of the “punishment of aggression,” as stipulated in the legalist paradigm, they represent collective penalties, involving certain derogation of state sovereignty, and therefore seem to fit well the requirement of punishment within international society.  
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	The preceding discussion about the meaning of a legitimate and legal war has identified a number of factors that shape thinking about when it is lawful and justified to use of force in international relations, including in the case of humanitarian intervention. These factors will be revisited throughout the examination of the structure of moral analysis of war that has been most widely written about and most extensively developed in what is called the Just War tradition, a political-moral vision that restrains, directs and guides the use of force in international relations.  Elements of this tradition underlie much of the international law on war and the use of force, which makes the Just War tradition an indispensable framework for analyzing international order and the question of war and peace. The Just War tradition has been shaped over a long span of time by Christian thinkers, who aimed at using it as a moral compass in a world, where war has been an unavoidable reality of human affairs.  Drawing on the deep respect for the value of human life, Just War theorists sought to formulate ways of how to wage war justly, not for the sake of killing, but as an inescapable necessity to defend Christendom against others, to prevent or to stop harm.  They tried to reconcile the Christian pacifism with the need to fight and kill adversaries in the face of aggression by brining an ultimate right of effective resistance under the best moral discipline consistent with basic principles of natural law.  The chief focus of the Just War tradition was to contain war, while taking into account the special status of individual human life.  This seems, in effect, to be the reason why the Just War tradition, and the guidelines derived from it to govern the legitimate use of force, were implicitly recognized in the 2004 Report of the UN Secretary-General’s High-Level Panel on Threats, Challenges and Change entitled A More Secure World: Our Shared Responsibility—the landmark document on the future direction of the United Nations, which broke a new ground for the justification of the use of force in international relations, including humanitarian intervention.  
	 
	The Structure of the Just War Tradition 
	 
	 The ethics of the Just War tradition stems from the recognition that killing and injuring other people is wrong and has to be avoided.  The war itself is a great evil, which has to be prevented. But the presumption against killing is not absolute. The tradition recognizes that there are times and circumstances when it is justified to resort to force. It stipulates several presumptions against the use of force and specifies conditions under which these presumptions can be overridden as morally justified exceptions. The exceptions are defined in terms of criteria, which fall into two groups. The first group, referred to under the Latin Phrase as ius ad bellum, defines conditions that have to be met before going to war. The second group, referred to as ius in bello, sets out the requirements that have to be met in the course of a war. The ius ad bellum prescribes that war is permissible if and only if it is waged: for a just cause; by a competent authority; with rightful intention; as a last resort when all peaceful means to settle the dispute have been exhausted; and with a reasonable probability of success.  The ius in bello adds two other conditions on how war is to be waged: the harm likely to result from a particular military action should not be disproportionate to the good sought; and the military action should discriminate between combatants, which are legitimate target of the action, and non-combatants, which are not.  In addition to traditional ius ad bellum and ius in bello conditions, there is now an increasing tendency to address the moral issues which cluster around the end of war and the return of peace in what it called ius post bellum, that is, conditions on how to establish a just and lasting peace after war.  Although each of the Just War criteria stands alone, they all have to be satisfied. It is this systemic character and dynamic of Just War tradition that comes into play when the case is be made to decide when the use of force is justified. 
	 
	Just Cause 
	 
	The contemporary restriction on the lawful and justified use of force rests in the main on two ethical presumptions. The first stems from the assumption—indeed, conviction—that the destructiveness of the modern warfare makes war a completely disproportionate means for the resolution of international disputes and for the redress of state’s grievances, even where they are considered just.  The second ethical presumption follows from the supposition that an admittance of the right of a state or the group of states to initiate war, even if is intended to punish evil, would impede efforts of international society to establish a judicial method of outlawing war altogether, an attempt drawing upon the experience of two world wars that left millions of people death or bodily and mentally disordered.   
	What follows is that war should never be easily justified, addressing the concern of international society about states acting unilaterally, pursuing their own interests and dominating other states. Yet, the ethical presumptions in favor of the restriction on the lawful and justified use of force should not be absolute. They should remain open to morally justifiable exceptions that would invalidate their original application in cases when they fail to adequately respond to other morally compelling circumstances.  Throughout the course of history, circumstances justifying resort to force have changed to account for new political realities. But as we will see, they have not changed altogether. To many of them have been given a different form, but their substance have often remained the same.  
	In the High Middle Ages, when the concept of just war started to fully develop, the punishment of wrongdoing was often among the main basis for the use of force. Aquinas—regarded as the father of the Just War tradition—argues, we have seen earlier, that “those who are attacked, should be attacked because they deserve it on account of some fault.”  He quotes Augustine saying that a “just war is wont to be described as one that avenges wrongs, when a nation or community has to be punished for refusing to make amends for the wrongs inflicted by its subjects or to restore what is has seized unjustly.”  The just war in this sense is an action of a retaliatory or defensive nature that aims at upholding good by punishing evildoers. It is also the ultimate means of achieving peace and preventing the spread of evil, as both Augustine and his predecessor Aristotle argued.   
	It follows that there has to be a proper reason for going to war, such as rectifying rights wrongfully denied, restoring just order, or protecting the innocents. Yet, the most obvious cause for engaging in a just war is the defense against aggression. In comparison to Aristotle, and later on Cicero, who note that war is justified when a particular political community was under attack or felt threatened by others,  Aquinas does not explicitly mention self-defense as a just cause. Some elements of the right of self-defense, however, are clear in his writing. In Aquinas’s view, the just war was a war of execution, a vindication of good, taken to avenge wrong suffered, implying the recognition of the right of self-defense as a punishment of evil.  But, as we have seen, it was Vitoria and, most importantly, Grotius who put the right of self-preservation at the centre of their quest for the conditions under which rulers may use force to avenge injustices committed against them. Both acknowledged that human beings were endowed with a right to defend their life and property whenever they were threatened by the action of others, a right which is applicable even within a civil society or a state.  Thus if the Spaniards in America or others elsewhere in the world were attacked, they were fully entitled to use force to defend their lives and property.  In Grotius’ words, “when our lives are threatened . . . it is lawful to kill the aggressor.”  and “we have [also] a right to kill a robber, if such a step is inevitably necessary to the preservation of our property.”  Vattel goes further to argue that enemies have an equally just cause, and thus “whatever is permitted to one because of the state of war is also permitted to the other,” as long as “they remain within the bound prescribed by the common laws of war.”  For Vattel, a just cause was represented by military response to unjust attack or some other injury to state’s rights.  Pufendorf shares Vattel’s view in relation to a just cause and adds that the right of self-defense has also a collective character and one can also wage war justly on another’s behalf, if “the party for whom one is going to war has a just cause.”  In contrast to two kinds of a just cause, Pufendorf identifies two types of unjust causes of war: open, such as “avarice and ambition, namely, lust for wealth and lust for power;” and covered by pretext, which include fear of the wealth and power of a neighbor, unjustified aggrandizement and desire for better territory.  
	Aggression, revenge, punishment for its own sake, a war waged to commit evil rather than good, or to uphold a ruler’s prestige did obviously represent a proper reason for going to war in the times of Aquinas, Grotius and others, but the question remains, what can qualify as a just cause for resorting to the use of force in today’s world. Although there is no exact and generally accepted definition what constitutes a just cause, a state’s right to defend itself against aggression is one clearly defensible case that is specifically acknowledged by both the Just War tradition and international law prohibiting the use of force in international relations.  “Nothing but aggression can justify war,” Walzer writes in the fourth proposition of the legalist paradigm.  In the language of contemporary principles and norms of international society, this means that any violation of the territorial integrity or political independence of a state constitutes an act of aggression, and that the state, as a victim of aggression, has the right to use force to defend itself against the aggressor.   
	Although the right of self-defense is a fundamental rationale for waging a just war and it is a clearly defensible exception to the general prohibition on the use of force in international relations, there are other similarly compelling exceptions that may expand the first category of the ius ad bellum, a just cause. The requirement of a just cause may eventually extend to include the cases referred to in the revision of the Walzer’s legalist paradigm, that is, the anticipatory attack in the face of threats of war, whenever the failure to launch it would seriously endanger the territorial integrity or political independence of a state concerned; the assistance to secessionist movements in the case of national liberation; the counter-intervention to balance the prior interventions of other states in a civil war; and the rescue in cases when people are threatened with enslavement or massacre.  The use of force in such circumstances should be justified, including the situation descried in the last case when a state is unwilling to protect its own citizens from genocidal acts or other atrocities, such as large-scale killing, ethnic cleansing or serious violations of human rights and international humanitarian law, as Walzer explained in his fourth revision of the legalist paradigm.   
	Human suffering, for its part, has not traditionally been considered a just cause for the use of force.  But the praxis of international society is changing in this regard, and humanitarian grounds may become a prima facie just cause for intervention, as it was the case of enforcement actions authorized by the UN Security Council in Northern Iraq in 1991, in Somalia in 1992, in Rwanda and Haiti in 1994 and in East Timor in 1999.  As the 2004 UN Secretary-General’s High-Level Panel on Threats, Challenges and Change report A More Secure World: Our Shared Responsibility makes clear: there is “a collective international responsibility to protect” that is exercisable by the UN Security Council, which “can always authorize military action to redress catastrophic internal wrongs if it is prepared to declare that the situation is a ‘threat to international peace and security.’”  Without question, therefore, genocide and other large-scale killing, ethnic cleansing or serious violations of human rights and international humanitarian law amounting to a threat to peace should generate response from international society acting through the United Nations. Under such circumstances, the “a collective international responsibility to protect” triumphs the principle of non-intervention, reinforcing the idea that humanitarian grounds may constitute a just cause for the use of force in international relations.   
	Whether or not it is just for a state or the group of states to intervene forcibly in the internal affairs of another state is, however, another question. One may argue that any military intervention, even if it is undertaken from humanitarian motives, collides with both Just War Tradition and international law lines of reasoning. This is because military intervention is considered a crime against peace, as every such action involves the violation of the political sovereignty and territorial integrity of the state, on which territory it takes place.  In line with this reasoning, military intervention equals an act of aggression, which is to be repulsed and punished.  In Aquinas’ writing, the just war was a war of execution, a vindication of good, taken to avenge wrong suffered, implying more favorable approach to military intervention undertaken on humanitarian grounds viewed as a punishment of evil.  However, at the beginning of the twenty-first century, the use of force is no longer considered a means generally permitted to redress wrongs inflicted by evildoers.  As we have seen in the previous chapter, the international legal regime based on the UN Charter prohibits the use of force against another state.  The bellum legale, the legal war, as well as the bellum iustum, the legitimate war, are limited to the exercise of the right of self-defense against an armed attack in accordance with Article 51 of the UN Charter, and to the implementation of collective measures with respect to threats to the peace, breaches of the peace, and acts of aggression under Chapter VII of the UN Charter.  However, when it comes to the authorization of the UN Security Council, it may not be always easy to determine what in a particular situation constitutes, ipso facto, a just cause. In the case of humanitarian intervention, it is obvious that the action should be humanitarian in character and saving lives should be its principal objective. But what is not quite clear is the seriousness of the situation that warrants military action. Is there a threshold, when human rights violations become a ‘threat to international peace and security’ and humanitarian intervention becomes justified? Is it 100th slain citizen or the next refugee after 1,000th have been forced to leave home? Walzer’s reply seems reasonable, although it is highly subjective in nature: “[h]umanitarian intervention is justified when it is a response . . . to acts ‘that shock the moral conscience of mankind.’”   
	 
	Legitimate Authority 
	 
	However, the legitimate application of force in international relations depends ultimately not only on a just cause but also on the common perception of the legitimacy of the decision to resort to force, to go to war. Among the ius ad bellum criteria, a just cause is closely linked to the second category known as a proper, right or legitimate authority, which defines who has the right to use force. Historically, the purpose of this criterion was to eliminate vigilante activity within a state.  The decision to go to war had to be a matter for decision by those who are legally authorized to do so. As Aquinas puts it, “the care of the common weal is committed to those who are in authority.”  It is, therefore, “their business to watch over the common weal of the city, kingdom, or province subject to them,” and to that end, “it is lawful for them to have recourse to the sword of war in defending the common weal against internal disturbances, when they punish evil doers . . . , so too in defending the common weal against external enemies.”  More to the point, Aquinas quotes Augustine, claiming that “[t]he natural order conductive to peace among mortals demands that the power to declare and counsel war should be in the hands of those who hold the supreme authority.”  For Aquinas, writing in the thirteenth century, this authority came ultimately from God, who provided legitimacy and moral sanction for its execution.   
	For almost eight centuries following Aquinas’ Summa Theologiae, the concept of legitimate authority based on a lawful sovereign seemed to pose few problems since international relations became increasingly structured around the multiplicity of sovereign states, which recognized no higher authority.  But the introduction of the UN Charter and the creation of the United Nations in the aftermath of the Second World War, trying to correct the deficiencies of the Covenant of the League of Nations and its ineffective organization, altered the situation radically. The UN Charter stipulates that states have the right to take up arms only in self-defense and that any use of force beyond that must be taken with the authorization of the UN Security Council. Although, to quote Aquinas, “the care of the common weal is committed to those who are in authority,” and it is “their business to watch over the common weal” of those who are subject to their authority, and to that end, it is lawful for them to “recourse to the sword of war” in “defending the common weal against internal disturbances” and “external enemies,”  as enshrined in the principle of sovereignty and its corollary rule of non-intervention, the current norms of international society, as we have seen, deprive those in power of the authority to make their war decisions but as a measure of self-defense against an armed attack. The legitimate authority of those in power in our times rests in particular institutions and persons, whose legitimacy is no longer derived from God’s will, but it is subject to national as well as international laws and constituencies that reflect the will of people, and states respectively, and that hold them responsible and accountable for their behavior.  
	The restriction of the Just War tradition in relation to the legitimate authority on the application of force rests in the main on the presumption that war no longer serves as an act of vindictive justice taken to “punish evil doers.”  It has proceeded from the conviction that whatever grievances, war is an illegal and unjust means for settling those grievances.  As we have seen earlier, legal and moral assumptions can be overcome by war decisions made by the UN Security Council to “maintain international peace and security” by “tak[ing] effective collective measures for the prevention and removal of threats to the peace, and for the suppression of acts of aggression or other breaches of the peace.”  To that end, the UN Security Council is provided with “primary responsibility for the maintenance of international peace and security,”  and, as such, possesses the legitimate authority to make war decisions on behalf of international society.  Decisions to use force taken by the UN Security Council, as it was mentioned in the previous chapter, have the form of authorization of a state, or group of states, acting through regional arrangements or agencies, to carry out enforcement action with respect to threats to the peace, breaches of the peace, and acts of aggression under Chapter VII of the UN Charter.  
	The UN Security Council, however, cannot literally claim the legitimate authority to make war decisions while remaining within the idiom of the Just War tradition as established by Aquinas, since the requirement of the legitimate authority limits the right to make such decisions to sovereign political entities, that is, states.  The United Nations as an international organization in general, and the UN Security Council as its executive arm in particular, lack the sovereignty in the traditional sense given by Bodin in terms of state’s supremacy over all authorities within its territory and population and independence of authorities outside it.  Yet, both international law reality and moral prudence dictate that United Nations’ war decisions in the form of the UN Security Council authorization of collective measures under Chapter VII of the UN Charter is highly desirable, if not necessary, for that it provides war with legitimacy and moral sanction for its execution.  This is precisely the point acknowledged in the 2004 UN Secretary-General’s High-Level Panel on Threats, Challenges and Change report A More Secure World: Our Shared Responsibility, which puts the authority of the UN Security Council at the centre of the question of the lawful and justified use of force in international relations, while reinvigorating its role in relation to the full range of security threats with which states are concerned, including the issue of humanitarian intervention.  In the absence of the UN Security Council authorization, the use of force other than that of self-defense against an armed attack is to be rendered illegal and unjust, the lack of the legitimate authority on the part of the United Nations that may be claimed on the basis of Aquinas’s theoretical standpoint, notwithstanding. In this respect, it is critical to see the Just War thinking as a dynamic tradition reflecting the changing nature of international society rather than as a set of prescriptions to be rigidly applied and interpreted.  
	Given the responsibility for the maintenance of international peace and security, the UN Security Council is therefore best positioned to serve as a legitimate authority when it comes to the authorization of collective measures involving the use of force in international relations. Regional organizations and agencies, whose subsidiary role with regard to the maintenance of international peace security is recognized in the UN Charter, could also act as authorizing bodies, although the primary role of the UN Security Council should be maintained and no enforcement action should be taken without the authorization of the UN Security Council, as stipulated in the UN Charter.   
	In practice, however, the UN Security Council’s decision have often been far from consistent, responsive and efficient in addressing threats to international peace and security. In the case of humanitarian crisis in Kosovo, for example, the UN Security Council could not authorize the use of force to address the very real security needs well described in its previously issued resolutions.  This damaging failure was primarily due to the shortcomings inherent in the UN Security Council—the right of the five permanent members of the UN Security Council to veto any decision they find contrary to their interests, which in the case of Kosovo would have been exercised by Russia if any of the UN Security Council resolutions had contained the authorization of the use of force against Yugoslavia—the then Russian ally responsible for the humanitarian catastrophe in Kosovo.  Under such circumstances, the lack of unanimity among the five permanent members of the UN Security Council should not be a hindrance to enforcement action undertaken by regional organizations or agencies, on which the UN Charter confers an important role in matters relating to the maintenance of international peace and security. In this respect, one might ask whether the UN Security Council authorization have necessarily a higher moral quality than the authorization given by a relevant decision-making body of a regional organization or agency, such as the OSCE, the EU, the AU, or the OAS?  
	The use of force authorized by the UN Security Council as enforcement action under Chapter VII of the UN Charter, would presumably have had greater legitimacy than the action authorized by a regional organization or agency, but it is not quite clear whether it would have been any more just, as the politics of the United Nations is no more different in its character to that of its member states, including relevant members of particular regional organization of agency, and the decision to use force is always a matter of policy and prudence, regardless of the fact by whom and where such decision is being made. As Walzer notes with regard to the justification of humanitarian intervention: 
	 
	It is not the conscience of political leaders that one refers to in such cases. They have other things to worry about and may well be required to repress their normal feelings of indignation and outrage. The reference is to the moral convictions of ordinary men and women, acquired in the course of their everyday activities. And given that one can make a persuasive argument in terms of those convictions, I don’t think that there is any moral reason to adopt that posture of passivity that might be called waiting for the UN (waiting for the universal state, waiting for the messiah . . .).  
	 
	Rightful Intention 
	 
	The authorization process and the proper reason for going to war described above are tied to additional ius ad bellum criterion of the Just War tradition: rightful intention. In effect, that war is undertaken by a legitimate authority and in a just cause does not ensure that it is a just war. As Aquinas identifies, the third “thing” is necessary, namely, that “the belligerents should have a rightful intention, so that they intend the advancement of good or the avoidance of evil.”  Drawing on Augustine’s idea that “[t]rue religion looks upon as peaceful those wars that are waged not for motives of aggrandizement or cruelty but with the object of securing peace, of punishing evildoers, and of uplifting the good,” he argues that “even if the war be declared by legitimate authority and for a just cause, it is nonetheless rendered unlawful through a wicked intention.”  Indeed, the wicked intention can render the war which, having a just cause and being declared by the legitimate authority, is otherwise just, unjust.   
	The rightful intention seeking to secure peace, to punish evildoers, and to promote good, is therefore essential for a war to be just. From the perspective of the Just War tradition, war can be transformed into peace by the spirit in which is waged, that is, by a rightful intention. As Augustine notes,” [w]e do not seek peace in order to be at war, but we go to war that we may have peace.”  Augustine finds the ultimate end of war in achieving peace by promoting good and preventing the spread of evil. He believes, as Aquinas writes, that those who wage war can be peaceful in warring, “so that [they] may vanquish those whom [they] war against and bring them to the prosperity of peace.”  In his view, war is an instrument of a just change in international relations,  moving the aim of creating a better, more just, and more lasting peace than there would otherwise have been to the centre of the criterion of rightful intention.  
	The idea of a rightful intention refers to inner logic and purpose of policy, in contrast to what might be publicly declared purpose of war. The inclusion of the rightful intention in the Just War tradition is meant to limit war objectives to the vindication of a just cause. For it may happen that, the appeal to a just cause cannot be literal but purely rhetorical and the war that is waged for a just cause may have a different, hidden, and perhaps far from just, motive. The presence of such a motive or a variety of motives, which are usually involved in such a complex human activity as war, does not necessary invalidate the decision to go to war. Neither does it nullify a just cause, provided that the military action seeks a better subsequent peace.  In other words, war has a rightful intention provided that it “intend[s] the advancement of good or the avoidance of evil.”  In evaluating whether this criterion is satisfied, the first question would be whether the primary intention of war is to bring peace. Second, whether other motive or motives are present, whether they are legitimate, and if so, whether they are only present, or they are dominant. To put it differently, whether they are relevant to a just cause, or whether they are not and the real cause for which war is being undertaken is not just.  
	In the case of humanitarian intervention as in the case of any other military intervention, the presence of other non-humanitarian motives does not necessarily have to nullify the humanitarian effect sought and to dismiss the action as unjustified from a humanitarian point of view. It happens that a particular use of force has other motives and humanitarian cause is claimed to be principal justification for the action, as was the case of the US attempt to justify the invasion of Iraq in 2003 on humanitarian grounds.  But it also happens that humanitarian objectives of a particular action are compatible with other motives, whether political or economic, and that the action has a significant humanitarian benefit, as it was with India’s intervention in East Pakistan in 1971.  The 2004 UN Secretary-General’s High-Level Panel on Threats, Challenges and Change report A More Secure World: Our Shared Responsibility, states quite unambiguously that for a humanitarian action to be considered legitimate it has to have a proper purpose, which according to the report means that “the primary purpose of the proposed military action is to halt or avert the threat in question, whatever other purposes or motives may be involved.”    
	To some extent, the role assigned to the UN Security Council with regard to the authorization of enforcement action to maintain international peace and security outlined earlier in relation to the legitimate authority may help clarify the intent of the proposed action, whether humanitarian or other, since it is in effect undertaken on behalf of international society as a whole. As Vattel notes, every state has the right to make war in the case of justice if necessary,  but there is also commitment to interests of “the great society of Nations” as a whole, as one, Vattel writers, “must never lose sight of the necessary law [of nations, i.e. the natural law], which is always binding in conscience, and restricts even just claims “within the bounds of a law whose principles are consecrated to the safety and welfare of the universal society of Nations.”  The duty to aim at a better state of peace which is at the core of the criterion of rightful intention is, after all, intended to establish a more just and durable peace not only for those involved in a conflict, but for international society as a whole.  This implies that the reason for going to war must be of a greater benefit to international peace and security far beyond the peace agreement between the parties to a particular conflict. Following the Just War tradition’s line of reasoning, the ultimate purpose of war is to create conditions under which states and their citizens, even those of enemy states, can enjoy a better state of peace than there would have been had war not being waged, a situation which in Walzer’s words would be “more secure . . . , less vulnerable to territorial expansion, safer for ordinary men and women and for their domestic self-determination.”   
	 
	Last Resort 
	 
	 That war should be waged only as a last resort is at the centre of the Just War tradition, which considers war a terrible devise of human conduct that has to be avoided at all cost. Nobody expressed it with more persuasiveness than Erasmus, the major proponent of Christian pacifism and, indeed, one of the fiercest critics of just war ethics in the Early Modern Era by saying that: “If there is anything in mortal affairs which should be approached with hesitancy, or rather which ought to avoided in every possible way, guarded against and shunned, that thing is war; there is nothing more wicked, more disastrous, more widely destructive, more deeply tenacious, more loathsome in a word more unworthy of man, not to say of a Christian.”  The intrinsic value of human life, moderation and peace contained in Christian ethic, Erasmus advocated, and reflected in the Just War tradition requires that war should not waged at hand but saved for a very special moment as the last point in a series of options that have proved to be fruitless.  
	The last resort criterion is a complex element in the Just War tradition. It does not mean that force is not to be applied but that it should be used only after other options have been tried out and there is no reasonable ground to believe that that any other means will adequately achieve the just aim of one’s intention.  This makes the application of the criterion of last resort a matter of weighting all the factors and deciding what might or might not be possible given the present circumstances, taking into account actual or possible consequences of an action or inaction. To say that the criterion of last resort, as all others, has been satisfied is thus a matter of honest practical judgment of particular circumstances.  However, the indeterminate quality of decision-making process, in conjunction with political, military and strategic motives, makes the judgment whether the criterion of last resort has been satisfied more difficult and the evaluation of the legitimacy of war less easy. Plausible arguments in favor of the application of less drastic options short of force seem always to be present, as Walzer succinctly points out:  
	 
	War as a “last resort” is an endlessly receding possibility invoked mostly by people who would prefer never to resist aggression with force. After all, there is always something else to do, another diplomatic note, another meeting.  
	 
	The condition that war must be a last resort does not mean to wait forever. Taking the time to give other peaceful means a chance may strengthen the aggressor or make it more difficult and more costly in several ways, if not impossible, to dissuade him.  In line with the Just War tradition, the legitimacy of a particular military action should be judged on the basis of good it does and harm it prevents or stops. From a strategic point of view, it is possible to resort to force sooner or later. But from a moral perspective, there seems to be a spectrum with the justified use of force somewhere in the middle, ranging from an illegitimate military action taken when, in fact, nothing has been done to resolve the issue peacefully to an equally illegitimate action delayed until its effectiveness in preventing harm has been greatly diminished.  Postponing the use of force until the very last moment, for example, in the case of humanitarian intervention, may be a recipe for disaster, as people on the ground will suffer and die while outside world will be engaged in careful deliberation on the best response to an ongoing humanitarian catastrophe. The 2004 UN Secretary-General’s High-Level Panel on Threats, Challenges and Change report A More Secure World: Our Shared Responsibility, proposed that it is not necessary to try every non-military option before the force is applied, but to explore them with a reasonable ground to believe that other non-military actions are unavailable or unavailing.   
	 
	Reasonable Prospect of Success  
	 
	 For a war to be just, it should do more good than it would otherwise have been achieved by other means. It must have a reasonable chance of achieving war’s objective at acceptable costs. The criterion of a reasonable prospect of success is designed to clarify the necessity and purpose of using force. It serves as a brake against unnecessary suffering in the way that, if there is no reasonable likelihood that the loss of life and other harm that war entails would not achieve war’s just aim and make the situation better, force should not be used.  The idea of a just war requires that there is purpose worth dying for and that those who die in a war do not die in vain.  This brings us back to the criterion of a just cause and to the legitimate ends of war, among which resistance against an armed attack, restoration of what has been seized unjustly and reasonable prevention of wrongs, are of primary importance. A just war is one that it is morally urgent to win when the territorial integrity and political independence of a state, self-determination of people and human life, are at stake.  Once these objectives are secured, or once they are within reach, the inner logic of the idea of reasonable prospect of success says that a war should be stopped to avoid any further deaths and suffering, which beyond that point would be needless.  From the perspective of the criterion of a reasonable prospect of success, just wars are limited wars both in relation to their objectives and their duration once war’s goals have been accomplished. Indeed, there is nothing like winning in a just war, only a rough approximation to it when the just aim of war, the good sought, is achieved.    
	 If the use of force is not likely to do more good than harm, it cannot be justified. The same applies to humanitarian intervention, which should have a reasonable prospect of success in stopping genocide and other large-scale killing, ethnic cleansing or serious violations of human rights and international humanitarian law that trigged the action, without making things materially worse than they would otherwise have been. The 2004 UN Secretary-General’s High-Level Panel on Threats, Challenges and Change report A More Secure World: Our Shared Responsibility endorses this idea under the fifth criterion of the legitimate use of force called “balance of consequences.”  It states that there must be a reasonable chance of the military action being successful in achieving its objective, “with the consequences of action not likely to be worse than the consequences of inaction.”   
	 
	Discrimination  
	 
	Once the decision had been taken to resort to war, the criteria of ius in bello, the just conduct of war, were said to govern the actual use of force. The two criteria that shape the ius in bello are discrimination and proportionality. The first criterion means that a distinction must be made between combatants and objects used for military purposes, which can be deliberately attacked because they represent the direct and legitimate aim of the attack in achieving its purpose in the course of war, and non-combatants and properties, which are not used for military purposes and must not be attacked.  
	In fact, the criterion of discrimination needs to be interpreted with reference to the concept of double effect, as formulated by Aquinas to encompass situations in which injury or death of an innocent person that is not involved in harm inflicted or sought in warring is unavoidable.  According to this principle, “[n]othing hinders one act having two effects, only one of which is intended, while the other is beside the intention.”  “[M]oral acts take their species according to what is intended and not according to what is beside the intention, since this is accidental.”  This means that indirect evil effects of the belligerents’ behavior, called in contemporary jargon “collateral damage,”  are beyond the bounds of moral responsibility as long as the intended action is good in its nature and a good effect is sought. The evil effects are not to be willed as a means to the good effect, but both effects have to arise simultaneously from the good action which caused them.  The goodness of the good action, then, has to be done directly as well as directly willed, and the good effect has to arise as immediately from the act as any secondary evil effect for which the belligerents are not to be held responsible.   
	It follows that it is morally permissible for combatants to take an action that will possibly or probably produce evil effects, provided that the action intends to realize good effects and that the evil effects caused by the action are not willed and therefore accepted with due reluctance, demonstrating the earnest effort to avoid and minimize them.  Thus the belligerents are, if there is a good effect sought, justified in causing incidental evil effects of their action. But injury or death of non-combatants must truly be an unwelcomed side-effect and must genuinely not be part of the military action seeking a legitimate military objective, which means that the risk posed by the military action to non-combatants must be reduced to a minimum.  In this respect, there is one other aspect that deserves attention. This is the issue of proportionality, which will be discussed later. For now, it is enough to say that the likely harm done by the military action on non-combatants must not be disproportionate to the good expected and the military benefit thereof.  As Walzer summarizes, it is permitted to take an action that is likely to have evil effects provided the following four conditions are met:  
	 
	1) The act is good in itself or at least indifferent, which means, for our purposes, that it is a legitimate act of war. 
	 
	2) The direct effect is morally acceptable—the destruction of military supplies, for example, or the killing of enemy soldiers. 
	 
	3) The intention of the actor is good, that is, he aims narrowly at the acceptable effect; the evil is not one of his ends, nor is it a means to his ends, and, aware of the evil involved, he seeks to minimize it, accepting costs to himself. 
	 
	4) The good effect is sufficiently good to compensate for allowing the evil effect; it must be justifiable under Sidgwick’s proportionality rule.  
	 With the changing nature of conflicts and the shift from interstate to intrastate violence with guerilla-like or clandestine opponents, the soldier engaged in a combat may find it difficult to ensure that his or her actions is effective and efficient in military terms, and yet justifiable in relation to the criterion of discrimination.  The high civilian casualties associated with NATO’s military action against Yugoslavia and, more importantly, with the US-led invasion of Iraq underscores the difficulty nowadays of distinguishing combatants and non-combatants.  When adversaries work secretly, utilize dual-use facilities or infrastructure, behave like civilians, or hide in cities,  how it is possible to attack them appropriately without killing large numbers of civilians? Walzer’s response to the problem of guerrilla war seems to be appropriate here. He acknowledges the fact that the rules of war may at certain stage became an obstacle to the military victory.  However, if these rules could be set aside, “they would have no value at all.”  “[I]f it is always morally possible to fight, it is not always possible to do whatever is required to win,” he stresses.  Therefore, bearing in mind the concern for self-determination of the people of a state, on which territory war is being waged:  
	 
	The war cannot be won, and it should not be won. It cannot be won, because the only available strategy involves a war against civilians; and it should not be won, because the degree of civilian support that rules out alternative strategies makes the guerillas the legitimate rulers of the country. The struggle against them is an unjust struggle as well as one that can only be carried on unjustly. Fought by foreigners, it is a war of aggression, if by a local regime alone, it is an act of tyranny.   
	 
	Proportionality  
	 
	The second criterion of ius in bello is proportionality, which means that the costs of war in terms causalities and the amount of damage to civilian property must not be disproportionate compared to the military advantage gained by the partial or total destruction of legitimate military targets in the course of war.  In other words, incidental harm done during the war must be proportionate to a good effect sought.  That war must be fought justly as well as in a way that is proportionate to the likely military benefit was first voiced by Cicero, who argues that disproportionate punishment might unbalance the peace sought once the victory is achieved.  For his part, Aquinas adds the Christian ethics to the argument, saying that “though proceeding from a good intention, an act may be rendered unlawful if it be out of proportion to the end.”  “It is lawful to repel force by force, provided one does not exceed the limits of a blameless defense,” he points out.  This means that the evil effects of war should be proportionate to the injustice to be prevented or remedied by war, and that, in the application of force, one should, as Vitoria wrote, “always observe reasonable limits and do not go further than necessary.”  It follows that even if the cause of war is just one has to consider whether the good expected from war is reasonably large enough to outweigh the inescapable harm in loss of lives, damage and disruption done in the course of war. If not, as Pufendorf states, “good sense and humanity counsel us not to resort to arms.”  “[W]e should inflict no more suffering on an enemy than defence or vindication of our right and its future assurance requires.”   
	What the criterion of proportionality holds is that it is prohibited to inflict excessive harm, first, in order to win the war, in what is usually called military necessity, and secondly, in proportion to the good achieved.  This means that everything has to be weighted and taken into account, but this is, of course, obviously hard to do, giving one considerable leeway. What the weighting effectively means is to make a comparison between the situation before the attack on a selected military target in particular, or before the war in general, and the expected situation after it. One has to weight what may be different probabilities for the outcomes being imagined, and to factor these into the evaluation of whether to take a particular military action.  Indeed, such an assessment entails the juxtaposition of waging war with doing whatever is the best in given circumstances to address the issue, for which the war has been eventually called for, by other means.  This is even more problematic, if one takes into account that there is no predetermined and independent set of values against which one can measure the proportionality of destruction caused in the course of battle or war as such.  The difficulty applying the criterion of proportionality also arises from purely military consideration. As Walzer writes, “soldiers are entitled to try to win the wars they are entitled to fight,” which means that they should do their utmost to win and to end the fighting as soon as possible “to reduce the probability of future fighting, or avoid immediate or horrifying consequence.”  Hence anything but acts forbidden by international humanitarian law, purposeless or wanton violence should be permitted provided that it is useful and proportionate to secure victory.  
	The application of the criterion of proportionality involves difficult decisions made in conditions of uncertainty and honest practical judgments about the likely outcome of the military action. And yet such decisions, however difficult, must be made to decide whether the use of force is justified, taking into account especially the harm inflicted on these who ought not to be harmed. The criterion of proportionality, taken together with the criterion of discrimination centered around the concept of double effect, makes clear that the use of force should be as limited as possible. This idea is reflected in the 2004 UN Secretary-General’s High-Level Panel on Threats, Challenges and Change report A More Secure World: Our Shared Responsibility, which lists the proportional means in the five criteria of legitimacy of the use of force by stating that the scale, duration and intensity of military action had to be kept at minimum necessary to achieve its objective.   
	Although civilian causalities are not regarded inherently wrong by the Just War tradition, the loss of life of innocent people is always a tragedy, and it may become morally wrong, if the number of people killed in war as a whole would not be warranted by war’s objective and the number of people killed in individual actions would be disproportionate to the value of the military targets directly attacked. This may come to the fore especially in the case of humanitarian intervention, for that humanitarian intervention which would result in the excessive death and injury of the innocents on whose behalf the action might have been taken could hardly be called humanitarian. At the end of the day, from the perspective of the victims, it would not make any difference whether they would have been injured or killed by the oppressive government, or as a result of humanitarian intervention that aimed to stop large-scale killing, ethnic cleansing or serious violations of human rights and international humanitarian and to save them from the hand of the oppressor. 
	 
	Ius post Bellum 
	 
	 The criteria of ius ad bellum and ius in bello described above are sets of norms required for comprehensive moral consideration of both the ends and means of warfare. In line with the Just War tradition, they must be satisfied before one can conclude that a particular war has been just. But the criteria of a just war are not fixed formulas into which one can plug empirical factors for a given situation and generate an unambiguous conclusion. They are a broader set of value guidelines and principles that may be variously interpreted and applied, and not a sort of checklist that can be ticked or crossed. The Just War tradition is dynamic in nature. Although its central ideas endured, the tradition has developed over centuries in response to political and technological innovation of international society, and in the same way it continues to evolve also in our times.  The harsh and intensively difficult reality of post-cold war conflicts and efforts to create viable political communities, for example in Kosovo after NATO’s military action against Yugoslavia or in Iraq after the US-led invasion, have drawn more concentrated and sustained attention to the issue of justice after war: ius post bellum; a subject that before was widely neglected.  There is now an increasing tendency among Christian theologians, moral philosophers and legal scholars to regard ius post bellum as a third category of moral analysis of war and to incorporate it into the Just War tradition.  
	The benefit of including ius post bellum in the moral assessment of war goes well beyond a theoretical quest for even grater comprehensiveness of the ethics of war. As the aftermath of NATO’s military action against Yugoslavia and the US-led invasion of Iraq, to note two previously mentioned examples, has demonstrated, when resorting to force one must have a carefully prepared plan for dealing with post-bellum conditions. Failing to have a vision of a just post-bellum settlement can break efforts to ensure that war ends justly. What justice specifically requires after war, the Just War tradition teaches us, is a just peace, a better state of affairs that otherwise would not have been. As Augustine wrote, “[w]ars themselves . . . are conducted with the aim of peace.” “[E]very men seeks peace . . . , [i]ndeed, even these who wish to disrupt an existing state of peace do so . . . because they desire the present peace to be exchanged for on of their own choosing.”  The establishment of a just post-bellum settlement is a key objective behind the criterion of rightful intention. It is also, as we have seen, an important factor that has to be taken into account in weighting the overall balance of consequences before resorting to force. By using force those who take up arms take on themselves the responsibility for what follows after victory is achieved. The burden of such responsibility can be very heavy, as appeared after NATO’s military action against Yugoslavia or after the US-led invasion of Iraq. Indeed, so heavy that its magnitude has to be weighted up before war can be undertaken.  
	Just wars may take a form of a short successful campaign or turn the fighting into a quagmire, but in general they are limited wars both in terms of their goals and the means employed to achieve these goals. The goal of a just war is a better state of peace, which without war would be unattainable. Thus, in addition to its ends and means, just war is defined by its successful accomplishment, which is a just peace. It aims at creating conditions under which a state, and citizens it represents, would be in a more secure possession of its rights.  It seeks to vindicate the rights of states and their citizens, whenever these rights have been violated. As it has been noted earlier, resorting to war under these circumstances is justified, but the continuation of the fighting after the relevant rights have been vindicated would constitute the violations of other rights and be equal to an act of aggression.  This would change a just war into an unjust conquest that instead of vindicating infringed rights would deprive a state of the territorial integrity and political independence, the two rights belonging to states that are ultimately derived from the rights of individuals to life and liberty, and take their force from them.  
	It is only in extreme circumstances when the criminality of an aggressor inherently threatens the very existence of the international order and the values that territorial integrity and political independence represent that conquest may be justified, as it was the case of the action taken by the Allies against Nazi Germany, Fascist Italy, Imperial Japan and their allies during the Second World War.  But conquest is not a crusade, a war fought for religious or ideological purposes which demands the utter destruction of a demonic enemy. As the Just War tradition teaches us, the justifiable application of force has to be accompanied with firm moral limits and side constrains. This applies to war and it is equally valid for conquest. Therefore, there can be no such thing, to use Kant’s words, as “the moral annihilation of a state”  or justified destruction of the common life it protects, bringing about needless suffering of people or wanton destruction of their property.  “Conquest is an acquisition; the spirit of acquisition carries with it the spirit of preservation and use, and not that of destruction,” writes Montesquieu.  In this respect, the destruction of the society or the extermination of all the citizens has to be considered evil practices that go directly against the rights of states and men and women that compose them.  
	The rights of states to continue national existence and to be free from external interference in their domestic affairs, even of enemy states, are shaped by the same rights that justify the fighting in the first place, that is, the rights of individuals to life and liberty from which the rights of states are ultimately derived.  When fighting is over, the preservation, if not the restoration, of these rights, especially in the case of humanitarian intervention—the return of territorial integrity and political sovereignty and re-entry into international society—must be the ultimate goal of any ius post bellum settlement.  It is the ultimate condition that has to be met for declaring the use of force in general, and war in particular, just.  To achieve the goal of the successful reintegration of a state in international society, one has to consider implementing a wide range of policy measures, which usually require a long-term commitment. These measures may be guided by both moral and legal precepts, encompassing ius ad bellum and ius in bello war crimes trials, compensation to the victim for the acts incurred during the war, demobilization, disarmament, demilitarization, economic, social and environmental reconstruction, and political rehabilitation, all of which aim at securing a just and lasting peace.  To abandon this process incomplete or, in the case of humanitarian intervention, to expose those on whose behalf the intervention took place to the situation worse than before the military action, would severely undermine the original claim of entitlement to use force and question the legitimacy of its application as such. Under such circumstances, it would be difficult to argue about justice. 
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	For most of the history of humankind, war has been the norm in international relations, not the exception to it. The outlawing of war as an instrument of national policy, Carr vividly depicted in his account mentioned at the very beginning of this work, was the most important development in international relations and international law in the twentieth century. It reflected the general consensus on the question of when the use of force in international relations is lawful and justified, which since the ancient times had occupied minds of numerous thinkers and policy makers. As a necessary corollary to the society of state’s quest for peace, following two disastrous world wars that brought humankind close to collapse, came the prohibition on the use of force as a lawful means of settling international disputes in the text of the UN Charter. The United Nations, the Charter brought into existence, institutionalized the system of collective security, however imperfect, which aimed to keep all possible aggressors at bay by forming a preponderant collation of like-minded states against an indeterminate aggressor whenever the territorial integrity or political independence of one of its member was at stake. It also witnessed the expansion of the body of international law to include protection of civilians and their property in wartime. The growing body of international humanitarian law addressed the protection of civilian victims of warfare, and large-scale killing, ethnic cleansing and serious violations of human rights have become a legitimate subject of international concern. The United Nations also saw the development of the right of self-determination, the proliferation of asymmetric warfare, the cases of large-scale human rights violations, the acquisition of weapons of mass destruction, and a numerous instances when the prohibition on the use of force contained in the UN Charter has been violated, most prominently in recent years by NATO’s military action against Yugoslavia over Kosovo and by US’s toppling the Iraqi regime of Saddam Hussein. This in turn inevitably carried within it a momentum towards widening power disparities and cultural differences, to give rise to different views on when the use of force is lawful and justified. At the beginning of the twenty-first century and after more than sixty years since the creation of the United Nations, no consensus seems any longer to exist within international society on when force may or ought to be used appropriately. In Glennon’s words, “rules governing the use of force by states have collapsed.”  
	 
	The Roots of the Problem 
	 
	In his paper addressed to the 2004 UN Secretary-General’s High-Level Panel on Threats, Challenges and Change referred to at the beginning of this work, Glennon identifies three causes of the failure of the grand attempt of the twentieth century to impose binding international law on the use of force. Firstly, the effectiveness of legal regulation of the use of force has been undermined by the lack of consensus on basic values concerning when force ought to be used appropriately.  Glennon demonstrates this on the term “aggression,” which despite its common usage in the UN Charter, in the 1998 Rome Statute establishing the International Criminal Court, various international declarations and numerous efforts taken over more than sixty years by international society to define it, “remains a concept which has no settled definition.”   
	Secondly, the contemporary configuration of power that has emerged in the post-cold war era, that is, the United States as the hegemonic power and a number of second-tier power competitors, creates great power disparities and provides little incentives to comply with the international legal regime prohibiting the use of force in international relations based on the UN Charter.  On the one hand, the advantage of hegemony discourages the United States to subject their power to legal constrains, as they are able to achieve their objectives through the application of force rather than through the introduction of restrains on the use of force.  On the other hand, the underlying power structure, that is, the unipolarity, encourages other states and would-be hegemons to use all means, including institutional tools such as the UN Security Council, to advance their power and to block the pursuance of hegemonic interests by advocating restrains on the use of force.  The current geopolitical dynamics thus severely reduces incentives that enhance the likelihood of compliance, which are, in effect, powerful building blocks of any legal system. This in turn seriously undermines the proper functioning of the international legal regime prohibiting the use of force in international relations based on the UN Charter.   
	Thirdly, the free rider phenomenon takes over the system of collective security.  With the United States acting unilaterally to provide a public good, such as international peace and security, other states fell less incentives to do the same either unilaterally or multilaterally within the system of collective security.  In practical terms, it means that because of its dominant position in the system of states the United States are encouraged by other states to act whenever the public good is at stake, but at the same time those states are seldom willing and able to share the burden of providing collective security with the United States.  The result is the occurrence of the free-rider phenomenon and the absence of a meaningful collective action.    
	 
	The Role of the United Nations 
	 
	The conditions outlined above limit the potential for regulating the use of force in international relations. As the root causes of these conditions lie primarily with individual states, the United Nations, in Glennon’s view, can do little to address them.  The most important contribution the United Nations can make would be to “help lay the groundwork for the creation by member states of conditions in which the use of force can realistically be regulated by law.”  This is precisely what the United Nations did when they established the UN Secretary-General’s High-Level Panel on Threats, Challenges and Change and released its 2004 report entitled A More Secure World: Our Shared Responsibility, in which they encourage member states not to find alternatives to the UN Security Council as the primary body in the system of collective security and the ultimate authority on the use of force, but to make it work better than it has so far.  In recognizing the seriousness of the problem, the report stipulates five basic criteria of legitimacy, which the UN Security Council (and anyone else involved in the decision) should always address when it comes to the decision whether to authorize or endorse the use of force.  These criteria, which have been referred to earlier in the text, read in full as follows:  
	 
	(a) Seriousness of threat. Is the threatened harm to State of human security of a kind, and sufficiently clear and serious, to justify prima facie the use of military force? In the case of internal threats, does it involve genocide and other large-scale killing, ethnic cleansing or serious violations of international humanitarian law, actual or imminently apprehended? 
	 
	(b) Proper purpose. Is it clear that the primary purpose of the proposed military action is to halt or avert the threat in question, whatever other purposes or motives may be involved? 
	 
	(c) Last resort. Has every non-military option for meeting the threat in question been explored, with reasonable grounds for believing that other measures will not succeed? 
	 
	(d) Proportional means. Are the scale, duration and intensity of the proposed military action the minimum necessary to meet the threat in question? 
	 
	(e) Balance of consequences. Is there a reasonable chance of the military action being successful in meeting the threat in question, with the consequence of action not likely to be worse than the consequence of inaction?  
	 
	Although these criteria for authorizing the use of force were not explicitly incorporated in declaratory resolutions of the UN Security Council or UN General Assembly as envisaged by the report,  the report of the UN Secretary-General’s High-level Panel on Threats, Challenges and Change was subsequently endorsed at the UN World Summit in 2005 by the heads of state and government in the joint declaration.  The criteria for authorizing the use of force represent moral considerations of humanity or right conduct and, therefore, can act as drivers for the formation of a new law, either treaty law or custom. However, given the underlying power and cultural disparities and different views on the use of force that are reflected in Glennon’s three conditions outlined above, it is unlikely that these considerations will materialize any time soon.   
	 
	Towards a New Paradigm of the Lawful and Justified Use of Force in International Relations 
	 
	The absence of consensus when the force ought to be used appropriately is regrettable and encouraging at the same time. On the one hand, it may bring the international legal regime prohibiting the use of force in international relations based on the UN Charter close to collapse. On the other hand, it may help to stimulate a wider and more inclusive debate than has perhaps existed in this area in the early 1990s when consensus on the lawful and justified use of force in international relations seemed to be within United Nations’ reach, as demonstrated by the authorization of enforcement actions against Iraq following the aggression against Kuwait and the repression of the Kurds in Northern Iraq.  The wider discussion in which different scholars and policy makers find their own voice in conversation with others could serve as a catalyst for change in attitude toward the use of force and give impetus for the creation of a new international legal regime governing the use of force in international relations. The underlying objective of this work has been to contribute to this debate and to suggest a way in which a new paradigm of the lawful and justified use of force in international relations, including humanitarian intervention, may be specified. This would provide a basis for the development of a new international legal regime governing the use of force in international relations that would enable us to make a clear distinction between the legitimate and illegitimate application of force, taking into account the changing circumstances of the twenty-first century. 
	A new legal regime to govern the use of force in international relations should reflect underlying geopolitical dynamics and address three root causes of the failure of the use of force regime set out in the UN Charter that Glennon identified. It should correspond with the actual preferences and needs of international society and people who endure suffering that may be unnecessary. And, it should focus on what is really at stake in this case, that is, international peace and human welfare. However desirable, it would not be the purpose of such an endeavor to secure general agreement among states about the lawful and justified use of force, including humanitarian intervention. At the beginning of the twenty-first century, war remains a permanent feature of the human condition and will not go away. States are unlikely to stop trying to acquire more power at the expense of others. They will continue to disagree when force should be used, but recognizing this fact is the first step when it comes to the establishment of a new legal regime to govern the use of force in international relations, including the case when force is used in pursuit of humanitarian objectives.  
	Drawing upon five criteria of legitimacy contained in the report of the UN Secretary-General’s High-Level Panel on Threats, Challenges and Change A More Secure World: Our Shared Responsibility and the preceding discussion about the meaning of a legitimate, legal and just war, a set of four principles is proposed as a basis for a new paradigm of the lawful and justified use of force in international relations, including humanitarian intervention. These principles articulated below represent a mixture of political and legal considerations to find a right balance between the pragmatism of the former and the prescriptiveness of the latter. The paradigm centered around these principles seeks to provide a basic theoretical framework that should help us distinguish between obviously desirable uses of force and those that are clearly deplorable and open to condemnation. To achieve this, the principles encompass the situation preceding, accompanying and following a particular application of force. It is suggested that if a new international legal regime governing the use of force in international relations that would take into account the changing circumstances of the twenty-first century is introduced, it should address satisfactorily the following four principles, here referred to simply as authority, ends, means and consequences.  The questions related to these principles are as follows: Who should decide when force is to be used? What ends should warrant the resort to force? What means could be pursued to achieve these ends? And, how to secure a successful outcome, once the application of force is over?  
	 
	Authority 
	 
	 The establishment of an international structure endowed with the authority for the authorization of force, is something, as we have seen earlier, which adheres to political, legal as well as moral considerations. They all contribute to judgments on legitimacy in terms of appraising it and securing general acceptance of it. The existence of an international authority bridges the gap between the unilateral use of force in pursuit of national interests, even if there are legitimate, and the application of force as the demonstration of the collective will of international society.  In the case of humanitarian intervention when states act rather from altruism than self-interest, an international authority entitled to act in vindication of a general interest of international society could became the principal element of a better and more systematically rooted framework of legitimation of the use of force in international relations. By the same token, it seems obvious to presuppose that some process of international authorization could exist, either ante factum as a standard practice or ex post facto in exceptional circumstances.   
	The closest approximation to such international authority that exists today is the UN Security Council. The authorization of the UN Security Council is clearly highly desirable when it comes to resort to force, even in support of humanitarian objectives, as it provides the highest possible degree of legitimacy. But what happens if the UN Security Council fails to reach a prompt decision even thought the need for using force is urgent? The UN Security Council’s competences and decision-making processes described earlier seem empirically ill-suited for this task and international efforts to reinvigorate the role of the UN Security Council, most recently by the High-Level Panel on Threats, Challenges and Change, has so far failed to gain the necessary support. The key question is, therefore, whether the authorization of the UN Security Council is always necessary and whether authorization given by some other collective body might substitute the authorization of the UN Security Council. 
	One might try to postulate a vertical spectrum of possible authority to decide on the use of force,  ranging from different UN bodies and institutions to regional arrangements and agencies along the lines of the UN Charter. But it should be remarked that the UN Charter requires that no “enforcement action shall be taken under regional arrangements or by regional agencies without the authorization of the Security Council.”  Moreover, even if the graduating scale of authority was generally accepted, and other institutions were given the authority to decide on the use of force, the question why the authorization had not been obtained from the body exclusively entitled to do so remains unanswered. The impression of short-sightedness of this approach applies also to the inherent quality of decision-making processes of institutions qualified to perform such a task, as their internal procedures may not necessarily have higher integrity than those of the UN Security Council. What seems to be clear, however, is the fact that modifying unilateral preference and accepting constrains on national choice in favor of an international authority representing collective will when force is to be used is a matter of a long-term interest of international society and, in fact, the vital and irreplaceable element of its success.  
	 
	Ends 
	 
	 The next principle is that there is an end for the sake of which force is used and this end is justified. If the authority upon which the decision to use force is conferred should be internationalized to contain unilateral and arbitrary decisions, then it seems equally compelling to have international validation of the end for which force is applied. That is to say that the use of force needs to be justified as to its end, not only as to the circumstances that provoke it, and that this justification should be subject to international scrutiny based on merit rather than preference.  
	 As we have seen earlier, legal considerations about war tend to emphasize the idea of absolute supremacy of the rights of states and the inviolability of their boundaries. As a result, state’s right to defend itself against aggression has become the most obvious and universally supported end for the use of force in international relations. This doctrine reached its apogee in the 1945 UN Charter which declares that all member states “shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state.”  Only two exceptions are allowed to this rule: “the inherent right of individual or collective self-defence if an armed attack occurs;”  and collective measures involving the use of force decided by the UN Security Council under Chapter VII of the UN Charter in response to a “threat to the peace, breach of the peace, or act of aggression.”   
	Although the right of self-defense is a fundamental rationale and a legitimate end for the use of force, it can be hardly applicable in the case when force is applied in pursuit of humanitarian objectives. Moral considerations about war allows for a much wider rationale for the use of force, including the anticipatory attack in the face of threats of war; the assistance to secessionist movements in the case of national liberation; the counter-intervention to balance the prior interventions of other states in a civil war; and the rescue in cases when people are threatened with enslavement or massacre.  But, as we have seen earlier, there is a long-standing international law prohibition against forcible intervention inside the borders of another state, if it is not authorized by the UN Security Council. Undoubtedly, this needs to be augmented by a set of rules that allow for situations when the UN Security Council is blocked as a result of the power politics.  
	 The specification of the ends, for which force is used, and its international validation is important especially in the case of humanitarian intervention, which is deliberately not directed against the territorial integrity or political independence of a state, however violated it may be by the action, but against its policies. It is, therefore, critical to define the end of the action in clear terms to avoid using the pretext of humanitarian motives to justify the use of force in pursuit of ulterior purposes.  This may seem rather ambitious task, given the often deliberately ambiguous language of UN Security Council resolutions when it comes to the authorization of the use of force in the face of large-scale killing, ethnic cleansing or serious violations of human rights and international humanitarian law.  But if international society is to move towards a policy of forcible intervention in pursuit of humanitarian ends, it must find the degree of congruence between its ambitions and pronouncements. 
	 
	Means 
	 
	Just as not all ends can justify the resort to force, even the best ends cannot justify the use of all means. The application of force, including the case of self-defense and collective measures involving the use of force, has to fulfill two of the basic tenets of warfare: discrimination and proportionality; which have developed around the provisions governing the use of force contained in the UN Charter into a set of rules of international humanitarian law whose primary objective is, for humanitarian reasons, to limit the negative effects of warfare.  While the former requires that civilian causalities are minimized, the latter prohibits the use of force that is excessive in relation to anticipate military advantage to be achieved in a given military operation.  The key elements of these principles, both of which are familiar concepts of the Just War tradition, are enshrined in the 1949 Geneva Conventions and the 1977 Additional Protocols and are generally accepted to reflect customary international law and are therefore binding upon all states.  By the same token, they apply to all parties to the conflict, regardless of the fact whether they have resorted to force for legitimate ends or not.   
	This inner logic of international humanitarian provisions poses particular problems in most contemporary conflicts, involving non-state actors such as terrorist organizations or political groups employing the so-called asymmetric warfare on an international scale. On the one hand, to regard these actors as warring parties would confer on them an undesirable degree of legitimacy. On the other hand, to turn a blind eye on international humanitarian law would only undermine the legitimate end of the actual use of force, if there is such an end, and question the legitimacy of the action as a whole. This inescapable state of affairs underscores the difficulty nowadays of distinguishing state and non-state actors, combatants and non-combatants, and of applying the principles of discrimination and proportionality during armed conflicts.  Humanitarian intervention is especially vulnerable to the adverse effects of this phenomenon.  
	As we have noted before, humanitarian intervention is a controversial issue. On the one hand, it intends to prevent genocide and other large-scale killing, ethnic cleansing or serious violations of human rights and international humanitarian law, but, on the other hand, it applies force which may destroy property and kill combatants; indeed, non-combatants, whose rights it seeks to vindicate in the first place. Indeed, because humanitarian intervention takes place in a foreign state without the approval of its authorities, the state concerned, adhering to the legalist paradigm, may lawfully resist the foreign intervention and invoke the right of self-defense, provided that the intervention is not the application of enforcement action authorized by the UN Security Council under Chapter VII of the UN Charter. With respect to the first controversy, it is crystal clear that the rights of people, which are to be upheld by humanitarian intervention, cannot compensate the other people for the loss of their rights, most importantly, for the loss of the right to life. When it comes to individual lives, and someone is killed in the name of saving someone else, there are no trade-offs. What follows is that humanitarian intervention can be justified in terms of means it employs only when the intervening state (or states) adheres strictly to the rules of international humanitarian law, including the principles of discrimination and proportionality, which render the killing of foreign citizens and the destruction of their property unfortunate, yet unintended by-product of the action.  
	With respect to the second controversy, humanitarian intervention is often considered a synonym for humanitarian war or war itself, because it is the state that is responsible for large-scale human oppression. Therefore, the state and its authorities are primary targets of military action of the intervening state (or states) and the rules of international humanitarian law govern the actual application of force. But when these violations take place as a result of both state and non-state actors, war may no longer be the appropriate term to describe the very nature of the action, and the principles of international humanitarian law may not be the right rules to be applied under such circumstances. The difficulty resides in the fact that humanitarian intervention has different objectives than war has, however defensive or offensive in its nature, and, therefore, it does not fit well into the structure of international humanitarian law that has historically developed around war as a conquest, making a clear distinction between the military and civilian domain in order to limit the use of force to the former and to minimize its application in the latter.  Humanitarian intervention blurs the boundaries between armed forces and military objectives on the one hand, and civilians and civilian objects on the other. Its task is not to get control of a state by fighting, but rather to deter the state and its authorities from certain intolerable kinds of behavior, which take place within its jurisdiction. As Walzer writes, “humanitarian intervention comes much than any other kind of intervention to what we commonly regard, in domestic society, as law enforcement and police work.”   
	It follows that the rules of international humanitarian law, including the principles of discrimination and proportionality, must continue to remain the guiding principles of warfare in the twenty-first century. But there is no question that these principles need to be supplemented by a more elaborated set of rules to account for differences between war and humanitarian intervention, when it comes, for instance, to legitimate targets for attack or the acceptability of civilian causalities. That is to say, between cases when force is used for the protection of civilians and for the arrest of criminals similar to domestic law enforcement operations rather than as an instrument of power politics for the defeat of an enemy state, or the overthrow and replacement of its government. 
	 
	 
	 
	Consequences 
	 
	 The last principle is based on the recognition that is not enough for a war to have a legitimate end and to be waged by legitimate means but it must also ensure that favorable conditions for a better state of peace are created. The consequences of the application of force, as we have seen in the discussion on the principle of proportionality and ius post bellum, have to be recognized and assessed as a major element of the decision whether to go to war. However, gaining the depth knowledge of consequences that are essential for a sound and reasoned decision on the use of force may not be easy in the world of human affairs, which continually demands that decisions be taken without a proper estimate of the future. Moreover, forecasting alternative futures, which the assessment of overall consequences necessary involves,   is not an exact science, but a matter of judgment, which in this area are bound to be totally subjective. This, however, does not invalidate the duty to think carefully about the effects the use of force will have on the people of the state, against which force is applied.  
	In practical terms, it means that a state contemplating the use of force must accept the responsibility for what happens after military victory has been achieved and include a post-bellum scenario in the overall assessment on whether to resort to force in the first place. This says that the state has to weight the costs of military action, in terms of causalities and destruction it will endure and inflict, against the benefits it expects by undertaking the action. It must also be prepared for dealing with post-bellum settlement to ensure that a hard-won military victory will lay the foundation for a lasting political success and for a better state of peace that otherwise would have been unachievable. Without political reconstruction, there will be no lasting political success and the state of affairs that gave rise to the application of force will likely to reappear.    
	The duty to have a proper forethought and to sustain responsibilities for what happens after arms have been laid down is highly relevant also in the case of humanitarian intervention, which, by definition, stands or falls by the improvement it brings in the situation when a state is oppressing its own citizens and violates its human rights. The justification for having acted on humanitarian grounds has to be a clear improvement of living conditions of the people of the state, on which territory humanitarian intervention took place. Therefore, where a state of states intervene for humanitarian purposes, the task of protecting civilians from further attacks, helping establish legitimate political authorities, arresting criminals and bringing them to justice, are likely to be essential elements of any post-bellum settlement  and necessary preconditions for a better state of peace that the intervention promises to establish.  
	 
	Concluding Thoughts 
	 
	What lies ahead for the use of force in the twenty-first century and beyond? A significant part of that story depends on how force will be used in international relations and how others will react to that use. The use of force, today as always, is a complicated blend of morality and pragmatism. In speculating about the future use of force, a total prohibition on force might be proposed in a century or so to get rid of the destructiveness of warfare altogether. Even if such a proposal were accepted and a total prohibition on force were in place, the restrictions involved in such a prohibition could produce, as a by-product, international relations so immune to the application of force that other instruments substituting the role of force in international relations would have to been invented and there is no certainty that these instruments would be less deadly than force itself. 
	The use of force as an instrument of policy, especially when it is used in common interest by international society, is too powerful to be shielded against in the given time frame. Even if it were possible to prohibit the use of force altogether, the side effect of such development would be at least as dangerous as the use of force one is trying to protect against. This possibility is thus either undesirable of unachievable or both. The only realistic alternative is to draw a new line, as efficiently and convincingly as possible, between a desirable and benign use of force and all malignant ones that international society would like to eliminate.  
	To achieve this, international society has to reach a consensus on the meaning of the lawful and justified use of force, including in pursuit of humanitarian objectives. The paradigm centered around the four principles put forward above as a basic theoretical framework for the development of a new international legal regime governing the use of force in international relations may be helpful but given the complexity of the issue it will certainly not suffice. A collective intellectual effort no less intensive and widespread than that recently devoted to the problems of terrorism, acquisition of weapons of mass destruction or large-scale human oppression is needed in order to develop a viable international legal regime governing the use of force in international relations to guide its application in the changing circumstances of the twenty-first century. 
	Without collective agreement on when force ought to be applied and when it is lawful and justified to use it, and its general acceptance as part of a formal value system of international society, a just and peaceful international order would be unattainable and the world will be at risk of disorder. The greater danger for international society is not that force would be used when it should not, but that it will not be used when it should. Therefore, developing new rules and principles, building consensus and revisiting the body of international law and practice related to the use of force in international relations to meet the present needs of international society should soon become the most important task of humankind. 
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	Ozbrojený zásah Severoatlantické aliance (NATO) proti Jugoslávii v roce 1999 s cílem odvrátit humanitární katastrofu v Kosovu a ozbrojený zásah koalice států v čele se Spojenými státy proti Iráku v roce 2003 s cílem svrhnout režim Saddáma Husseina porušily zákaz použití ozbrojené síly v mezinárodních vztazích. Oba ozbrojené zásahy zásadně přispěly k pádu mezinárodněprávního režimu založeného na Chartě Organizace spojených národů (OSN), který od roku 1945 upravuje použití ozbrojené síly v mezinárodních vztazích. Na základě reakce, které tyto zásahy vyvolaly, je možné konstatovat, že v současné době neexistuje obecná shoda, za jakých okolností je možné v mezinárodních vztazích použít ozbrojené síly a kdy je její použití právní (lawful) a oprávněné (justified). Tato skutečnost se dotýká i případu použití ozbrojené síly z humanitárních důvodů ve formě tzv. humanitární intervence, za kterou byly oba výše uvedené zásahy v menší či větší míře vydávány, a která se po skončení studené války dostala do popředí světového zájmu. 
	Absence shody, kdy je možné v mezinárodních vtazích použít ozbrojené síly a kdy je její použití právní a oprávněné včetně případu humanitární intervence, může vést k rozšířenému použití ozbrojené síly v mezinárodních vztazích a návratu války jako prostředku řešení mezinárodních sporů. Pokud by tato situace nastala, stálo by mezinárodní společenství na pokraji chaosu. Použití ozbrojené síly v mezinárodních vztazích vyžaduje legitimitu. Právo, které legitimitu poskytuje, zase vyžaduje shodu nad základními parametry a hodnotami předmětu regulace. Bez všeobecné shody nad pravidly použití ozbrojené síly v mezinárodních vtazích a její formalizace do podoby norem mezinárodního společenství by použití ozbrojené síly v mezinárodních vztazích nebylo založeno na právu a spravedlnosti, ale pouze na síle samotné. Za této situace je nezbytné najít nový způsob, jak zamezit strašlivým materiálním a lidským ztrátám, které použití ozbrojené síly doprovází, ztrátám, které by v jiné souvislosti byly naprosto nepřijatelné a jejichž přítomnost byla po staletí hlavním důvodem pro regulaci války a použití ozbrojené síly v mezinárodních vztazích. Hledání nového paradigmatu právního a oprávněného použití ozbrojené síly včetně případu humanitární intervence jako předpokladu pro vytvoření nového mezinárodněprávního režimu upravujícího použití ozbrojené síly v mezinárodních vztazích ve světle reality dnešního světa, k němuž tato práce hodlá přispět, je toho nezbytným předpokladem. 
	S cílem pomoci definovat nový mezinárodněprávní režim upravující použití ozbrojené síly v mezinárodních vztazích si práce klade za cíl za pomocí rozboru významu legitimní (legitimate), legální (legal) a morální (moral) války nastínit hlavní rysy právního a oprávněného použití ozbrojené síly v mezinárodních vztazích včetně případu použití ozbrojené síly z humanitárních důvodů a navrhnout způsob, jakým může být definováno nové paradigma právního a oprávněného použití ozbrojené síly v mezinárodních vztazích včetně humanitární intervence, a tím poskytnout základ pro vytvoření nového mezinárodněprávního režimu upravujícího použití ozbrojené síly v mezinárodních vztazích ve světle reality dnešního světa.  
	Práce začíná částí věnované významu legitimní války, která poskytuje obsáhlý přehled politických, filosofických, náboženských a právních úvah na téma legitimní války od starověku po první světovou válku, tzn. od počátku úvah na toto téma až k prvnímu vážnému pokusu omezit použití války jako prostředku řešení mezinárodních sporů ve formě přijetí Statutu Společnosti národů v roce 1919. Autoři, jejichž myšlenky jsou představeny v této části, se ne vždy přímo věnovali otázce, kdy je a kdy by mělo být použití ozbrojené síly oprávněné, avšak význam toho, co napsali o legitimitě války, zůstává při hledání odpovědi na tuto otázku velmi důležité. Jako první jsou v této převážně chronologicky sestavené části představena díla starověkých myslitelů Thukydida, Aristotela a Cicera. Následují díla Augustina zasazená do období pozdního starověku a díla charakteristická pro ranný středověk obsahující mimo jiné texty Akvínského a Vitorii. Rozbor textů relevantních autorů pokračuje přes období vytváření systémů států, pro které jsou charakteristické práce Machiavelliho, Bodina a von Gentze. Toto období se časově prolíná se vznikem mezinárodního práva a s díly Grotia, Hobbese, von Wolffa a Vattela, která jsou uvedena následně. Montesquieu, Rousseau a Kant jsou představeni na pozadí éry osvícenství, která předchází éře romantismu a nacionalismu devatenáctého století, jež v části věnované tomuto období rezonuje v dílech Hegela, Milla a von Treitschkeho. Část práce věnované významu legitimní války pak uzavírají texty autorů spjatých s rozvojem průmyslové společnosti včetně děl Cobdena, Lista a Schumpetera.  
	Následující část práce se soustředí na význam legální války a na rozbor mezinárodního práva upravujícího použití ozbrojené síly v mezinárodních vztazích. Vzhledem k zaměření je úvod této části věnován pramenům mezinárodního práva a nástinu historického vývoje směřujícího k obecnému zákazu války jako prostředku řešení mezinárodních sporů a k vytvoření systému kolektivní bezpečnosti po první světové válce. Následuje rozbor článků Charty OSN, které upravují použití ozbrojené síly v mezinárodních vztazích včetně obecného zákazu použití ozbrojené síly obsaženého v článku 2(4) Charty. Popsány jsou rovněž výjimky z tohoto zákazu v souladu s uplatněním kolektivních opatření zahrnujících použití ozbrojené síly v rámci působnosti Rady bezpečnosti OSN podle kapitoly VII Charty a v souladu s využitím práva na sebeobranu podle článku 51 Charty. Jako teoretický rámec je pro uvedený právní rozbor použito legalistické paradigma (legalist paradigm) formulované Michaelem Walzerem v práci Just and Unjust Wars: A Moral Argument with Historical Illustration z roku 1977 včetně jeho následné revize zahrnující mimo jiné i problematiku humanitární intervence. 
	Po rozboru významu legální války práce pokračuje částí věnované významu spravedlivé války v kontextu tzv. tradice spravedlivé války (Just War tradition), kterou ve středověku Akvínský rozvinul do podoby morální teorie války a v následujících stoletích další autoři rozpracovali. Práce zde konkrétně zkoumá sedm tradičních kritérií spravedlivé války, jež se dělí na podmínky, za kterých je použití ozbrojené síly oprávněné (ius ad bellum): legitimní autorita, spravedlivá příčina, oprávněný úmysl, krajní případ a rozumná naděje na úspěch; a na podmínky, které musí vlastní použití ozbrojené síly splňovat, aby mohlo být považováno za oprávněné (ius in bello): diskriminace a proporcionalita. Práce tyto podmínky popisuje, hodnotí jejich význam a ukazuje jejich využití v případě války a humanitární intervence. V závěru této části se práce věnuje třetí a koncepčně nové kategorii tradice spravedlivé války, která se soustředí na problematiku poválečného uspořádání (ius post bellum). 
	Poslední část práce nabízí syntézu myšlenek o významu legitimní, legální a spravedlivé války a integruje je do návrhu nového paradigmatu právního a oprávněného použití ozbrojené síly v mezinárodních vztazích. Na úvod se vrací k pádu mezinárodněprávního režimu založeného na Chartě OSN upravujícího použití ozbrojené síly v mezinárodních vztazích a k příčinám absence shody, kdy je možné v mezinárodních vtazích použít ozbrojené síly a kdy je její použití právní a oprávněné včetně případu humanitární intervence. Hodnotí úlohu OSN v této situaci a s odkazem na zprávu Panelu na vysoké úrovni generálního tajemníka OSN o hrozbách, výzvách a změně z roku 2004 nazvaného A More Secure World: Our Shared Responsibility formuluje čtyři základní principy ve formě paradigmatu právního a oprávněného použití ozbrojené síly v mezinárodních vztazích včetně humanitární intervence. Tyto principy: autorita, cíle, prostředky a následky, pak slouží jako výchozí teoretický rámec pro vytvoření nového mezinárodněprávního režimu upravujícího použití ozbrojené síly v mezinárodních vztazích ve světle reality dnešního světa.  
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