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ABSTRACT 

Legal decision-making frequently relies on economics as a source of 
relevant facts. Although this holds for rule-making as well as 
adjudication, either of these varieties of legal decision-making employs 
economics in different ways. This dissertation discusses this difference 
in the context of antitrust law and considers the implications that it 
carries. The difference between the rule-making and adjudicative use 
of economics in antitrust law is explained to be closely tied with two 
types of effects about which economics informs antitrust decision-
makers: effects of antitrust law on business conduct and effects of 
business conduct on competition. Since insufficient distinguishing 
between the rule-making and adjudicative use of economics can lead to 
major confusion, the thesis argues that it is essential that the decision-
makers as well as the scholarship fully appreciate the distinction. 

 

Keywords: legal decision-making, economics
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ANOTACE (ABSTRACT IN CZECH) 

Právní rozhodování často využívá ekonomii jako zdroj relevantních 
faktů. Ačkoli toto platí o tvorbě právních norem stejně jako o jejich 
aplikaci, každý z těchto druhů právního rozhodování využívá ekonomii 
odlišným způsobem. Předkládaná dizertace se zabývá touto odlišností 
v kontextu soutěžního práva a věnuje se implikacím, které z ní 
vyplývají. Vysvětluje, že odlišnost mezi využitím ekonomie v tvorbě a 
aplikaci právních norem je úzce svázána s odlišností mezi dvěma druhy 
účinků, o kterých ekonomie poskytuje informace těm, kdo v rámci 
soutěžního práva činí rozhodnutí: účinky soutěžního práva na jednání 
soutěžitelů a účinky jednání soutěžitelů na hospodářskou soutěž. 
Jelikož nedostatečné rozlišování mezi využitím ekonomie v tvorbě a 
aplikaci právních norem může způsobovat významná nedorozumění, 
tato dizertace tvrdí, že je nezbytné, aby si tvůrci právních rozhodnutí i 
akademici byli této odlišnosti vědomi. 

 

Klíčová slova: právní rozhodování, ekonomie 
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1 

1. INTRODUCTION: TWO USES OF ECONOMICS IN 

ANTITRUST LAW 

Economics occupies a prominent role in antitrust (competition) law. 
The literature represents this observation with a variety of formulations. 
A report by OECD, for instance, maintains that there is “a close and 
fundamental relationship between economics and competition law”.1 
Breyer holds that economics has a “central role” in antitrust law,2 and 
Buccirossi that economics lies “at its heart”.3 Vesterdorf perceives the 
two as linked “inextricably”,4 and Lianos as “intrinsically”.5 According 
to Baker and Bresnahan, antitrust law constitutes “an outpost of 
economics”,6 while in Norberg’s view economics epitomizes an 
                                                

1 Organisation for Economic Co-Operation and Development, Judicial Enforcement 

of Competition Law 11 (1996), avaliable at http://www.oecd.org/daf/competition/ 
prosecutionandlawenforcement/1919985.pdf. 

2 Stephen Breyer, Economics for Lawyers and Judges, 33 J. LEGAL EDUC. 294, 294 
(1983) (“I refer to the well accepted use of economics by lawyers and judges as well 
as scholars when they consider antitrust law and economic regulation. In these areas, 
the specific role economics plays may, at times be controversial, but the proposition 
that economics has a central role is not.”). 

3 Paolo Buccirossi, Introduction, in HANDBOOK OF ANTITRUST ECONOMICS ix, ix 
(Paolo Buccirossi ed., 2008). 

4 Bo Vesterdorf, Economics in Court: Reflections on the Role of Judges in Assessing 

Economic Theories and Evidence in the Modernised Competition Regime, in LIBER 

AMICORUM IN HONOUR OF SVEN NORBERG: A EUROPEAN FOR ALL SEASONS 511, 518 
(Martin Johansson, et al. eds., 2006) (“[I]n competition law, the distinction between 
law and economics is not entirely clear. The main reason for this is the fact that 
competition law is economic law: this is an area where law and economics are 
inextricably linked.”). 

5 Ioannis Lianos The Emergence of Forensic Economics in Competition Law: 

Foundations for a Sociological Analysis 13 (CLES Working Paper No. 5, 2012), 
available at https://ssrn.com/abstract=2197025 (“More than in any other field of law, 
except perhaps the related area of public utilities law, competition law is intrinsically 
linked with the discipline of economics, as this is shown by the frequent references to 
economic concepts and methodology of competition authorities, the case law of the 
courts and the expanding soft law relating to the interpretation of the competition law 
statutes.”). 

6 Jonathan B. Baker & Timothy F. Bresnahan, Economic Evidence in Antitrust: 

Defining Markets and Measuring Market Power, in HANDBOOK OF ANTITRUST 

ECONOMICS 1, 1 (Paolo Buccirossi ed., 2008) (“Antitrust law, more than most legal 
fields, looks like an outpost of economics.”); see also Robert H. Bork, The Role of the 

Courts in Applying Economics, 54 ANTITRUST L.J. 21, 22 (1985) (“Fields such as 
antitrust have . . . benefited most from the application of economics to their 
problems.”). 
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“unavoidable companion” of antitrust law.7 To put it yet differently, 
antitrust decision-making is heavily dependent on insights provided by 
economics.  

It has frequently been recognized that economics is capable of 
informing two distinct antitrust decision-making exercises.8 First, 
                                                

7 Sven Norberg, DG Competition, Eur. Comm’n, Contribution to the 2nd 
Conference Organised by the Association of European Competition Law Judges: The 
Co-Operation Between the National Courts and the Comission in the Application of 
EC Competition Rules, 2 (June 13, 2003) (transcript available at http://ec.europa.eu/ 
competition/speeches/text/sp2003_060_en.pdf) (“[I]n the field of competition law 
economics is an unavoidable companion, since it regulates the conduct of economic 
operators in the markets”); see also Vesterdorf, supra note 4, at 530 (“In the 
competition field, economics is an unavoidable companion to the law.”). 

8 E.g., DORIS HILDEBRAND, THE ROLE OF ECONOMIC ANALYSIS IN THE EC 

COMPETITION RULES 3 (3d ed. 2009) (“Economics in . . . competition rules comes 
into play twice: first, in the design of the . . . competition rules and secondly, in their 
application.”); Baker & Bresnahan, supra note 6, at 2 (“The importance of economics 
is most evident when antitrust cases are resolved in litigation. In deciding individual 
cases, courts routinely undertake a detailed economic inquiry into the nature of 
competition and the effect of challenged practices on that competition. . . . Economic 
reasoning also plays an important role in framing legal rules.”); Breyer, supra note 2, 
at 295 (“Let me now distinguish between two different ways in which economics 
relates to the legal disciplines of antitrust and economic regulation. First, economics 
directly influences the content of the rules of law in those fields. . . . Second, those 
who practice in these fields must prove specific economic facts related to individual 
cases.” (emphasis and footnotes omitted)); Oliver Budzinski, Modern Industrial 

Economics: Open Problems and Possible Limits, in COMPETITION POLICY AND THE 

ECONOMIC APPROACH: FOUNDATIONS AND LIMITATIONS 111, 129 (Josef Drexl, et al. 
eds., 2011) (observing that economics can be used to quantify effects of individual 
cases but also to shape and design better rules); Arndt Christiansen & Wolfgang 
Kerber, Competition Policy with Optimally Differentiated Rules Instead of “Per se 

Rules vs Rule of Reason”, 2 J. COMPETITION L. & ECON. 215, 236 (2006) (“From our 
law and economics perspective, economics can be applied on two different levels: (1) 
economic knowledge can be used for the formulation of competition rules, both with 
regard to the optimal degree of rule differentiation and the appropriate set of 
assessment criteria; (2) for deciding individual cases, economic analysis can be 
applied in order to assess the particular case-specific positive and negative welfare 
effects, e.g. by using econometric studies.”); Arndt Christiansen & Christian Ewald, 
Best Practices for Expert Economic Opinions – Key Element of Forensic Economics 

in Competition Law in PUBLIC AND PRIVATE ENFORCEMENT OF COMPETITION LAW IN 

EUROPE 141, 143 (Kai Hüschelrath & Heike Schweitzer eds., 2014) (“Economics 
heavily influences competition law at distinct stages – namely, in the formulation of 
rules (including guidelines) and in the analysis of individual cases.”); Justine Coombs 
& Jorge Padilla, The Use of Economic Evidence before the Courts of the European 

Union, in EUROPEAN COMPETITION LAW ANNUAL 2009: THE EVALUATION OF 

EVIDENCE AND ITS JUDICIAL REVIEW IN COMPETITION CASES 473, 474 (Claus-Dieter 
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economics can be applied in individual case analyses. This use of 
economics consists in the assessment of the pro- or anti-
competitiveness of the particular business practice at bar in order to 
determine whether it constitutes an antitrust infringement 
(adjudication).9 Second, economics is used in creation of substantive 

antitrust rules (rule-making).10 When used to this purpose, economics 
provides the rule-maker with information upon which she decides how 
to formulate the rules. Despite the repeated recognition of this dual role 
of economics in antitrust decision-making, no study has pondered the 
                                                
Ehlermann & Mel Marquis eds., 2011) (“Economics can influence competition law 
at three stages: in the design of laws, in the creation of guidelines on the application 
of the law and systems of prioritisation, and in the actual application of the law to 
individual cases.”); Hans W. Friederiszick, Economic Analysis in EU Competition 

Cases, in ECONOMIC THEORY AND COMPETITION LAW 3, 3 (Josef Drexl, et al. eds., 
2009) (“Economic analysis can play an important role in three different fields: 
improving existing rules, analysing individual cases and ex-post analysis of the 
effectiveness of the intervention.”); David J. Gerber, Global Competition Law 

Convergence: Potential Roles for Economics, in COMPARATIVE LAW AND 

ECONOMICS 206, 229 (Theodore Eisenberg & Giovanni B. Ramello eds., 2016) 
(“Economic methods can be used to shape both stated norms of conduct and the 
application and enforcement of these standards.”); Laurence Idot, Modern Industrial 

Economics Revisited – Comments on Daniel Rubinfeld, Michele Polo and Oliver 

Budzinski, in COMPETITION POLICY AND THE ECONOMIC APPROACH: FOUNDATIONS 

AND LIMITATIONS 139, 140-41 (Josef Drexl, et al. eds., 2011) (observing that 
economics can intervene on the “rule-making level” as well as the “case-making 
level”); William E. Kovacic, The Influence of Economics on Antitrust Law, 30 ECON. 
INQUIRY 294, 294 (1992) (“Economists today play prominent roles in formulating 
antitrust policy and litigating antitrust cases.”); Ioannis Lianos, ‘Judging’ 

Economists: Economic Expertise in Competition Law Litigation: A European View, 
in THE REFORM OF EC COMPETITION LAW: NEW CHALLENGES 185, 187-88 (Ioannis 
Lianos & Ioannis Kokkoris eds., 2010) (distinguishing between the indirect influence 
of economics on antitrust case decisions through creation of rules and the direct 
influence through provision of economic expertise in litigation); Giorgio Monti, EC 

Competition Law: The Dominance of Economic Analysis?, in THE DEVELOPMENT OF 

COMPETITION LAW: GLOBAL PERSPECTIVES 3, 4 (Roger Zäch, et al. eds., 2010) 
(noting that economics plays a role in the following “dimensions of the decision-
making function in a regulatory sphere: design of rules, the application of rules to a 
given scenario, and their enforcement”). Luis Ortiz Blanco & Alfonso Lamadrid de 
Pablo, Expert Economic Evidence and Effects-based Assessments in Competition Law 

Cases, in THE ROLE OF THE COURT OF JUSTICE OF THE EUROPEAN UNION IN 

COMPETITION LAW CASES 305, 308 (Massimo Merola & Jacques Derenne eds., 2012) 
(“When dealing with the influence of economics in competition law cases one must 
distinguish the design of legal rules from the enforcement thereof”.). 

9 For a more elaborate definition of adjudication, see infra sub-section 2.2.2. 
10 Rule-making may be performed by legislatures, administrative agencies or courts. 

For a more detailed discussion of rule-making, see infra sub-section 2.2.1. 
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duality in detail nor recognized the implications that it carries. This 
thesis aims at filling this gap. 

1.1. ADOPTED APPROACH 

This thesis adopts an approach called by Viñuales “legal 
cartography”.11 The approach entails employment of concepts in order 
to shed light on certain features of the given aspect of the legal reality 
under inspection by “charting” it. This thesis aspires to chart the use of 
economics in antitrust decision-making. In doing so, it relies on both 
legal and economic concepts that already exist as well as it develops 
new ones. It primarily provides the reader with distinctions of 
phenomena that pertain to the legal use of economics, fostering thus 
understanding of the use12 and clearing up misconceptions and 
confusions as to the role of economics. 

This thesis intends to chart the use of economics in antitrust 
decision-making from a meta-perspective. To use another Viñuales’s 
analogy, the presented analysis “zooms out” in order to capture more 
general features of the use of economics.13 In other words, the thesis 
does not examine how economics gets to be used in particular 
enforcement cases or in development of particular antitrust rules. 
Rather, it attends selected features of the use that transcend individual 
types of business practices or particular antitrust systems. As a result, 
the thesis cuts across various kinds of issues that antitrust commentary 
usually addresses separately. 

The thesis is not devoted to a particular antitrust system – its 
conceptual perspective allows it to operate across different 
jurisdictions. Nevertheless, the thesis repeatedly reflects on EU and US 
commentary and case-law. This is because these two antitrust systems 
remain the most prominent systems worldwide; reference to their 
experience thus makes the discussion of the antitrust use of economics 
                                                

11 Jorge E. Viñuales, On Legal Inquiry, in UNITÉ ET DIVERSITÉ DU DROIT 

INTERNATIONAL: ECRITS EN L’HONNEUR DU PROFESSEUR PIERRE-MARIE DUPUY / 
UNITY AND DIVERSITY OF INTERNATIONAL LAW: ESSAYS IN HONOUR OF PROFESSOR 

PIERRE-MARIE DUPUY 45 (Denis Alland, et al. eds., 2014). 
12 See, e.g., GEORGE P. FLETCHER, BASIC CONCEPTS OF LEGAL THOUGHT 45 (1996) 

(“[R]elevant distinctions sharpen our perception of legal phenomena.”). 
13 See Viñuales, supra note 11, at 45. 
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more tangible as well as more familiar to anyone acquainted with 
antitrust writings. 

Application of the adopted approach entails that while some features 
of antitrust are discussed as relevant, others need to be assumed away. 
Let us underline the most important qualifications applicable to this 
thesis. First, merger control is addressed marginally. Second, the only 
goal of antitrust law that this thesis takes into account is protection of 
competition (the process of competition or its welfare outcomes14); that 
is to say that it pays no attention to the other recognized or suggested 
goals, such as compensation,15 integration (EU)16 or protection of small 
businesses.17 Third, the thesis assumes public – not private – antitrust 
enforcement. Fourth, the only considered type of enforcement response 
to an antitrust violation is a sanction; other remedies are assumed away. 
Fifth, the only examined decision-making exercises are rule-making 
and adjudication as they were defined above; interpretation of law,18 
                                                

14 For a discussion of these two understandings of the goal of antitrust law, see infra 
sub-section 3.2.1. 

15 See, e.g., Daniel A. Crane, The Economics of Antitrust Enforcement, in 
ANTITRUST LAW AND ECONOMICS 1, 2 (Keith N. Hylton ed., Second ed. 2010) 
(“Deterrence in only one of the recognized goals of antitrust enforcement. The 
Supreme Court has held that compensation of injured parties is an additional goal 
. . . .”). 

16 See e.g., Laura Parret, Shouldn’t We Know What We are Protecting? Yes We 

Should!: A Plea For a Solid and Comprehensive Debate About the Objectives of EU 

Competition Law and Policy, 6 EUR. COMPETITION J. 339, 346 (2010) (“The 
promotion of market integration is a key objective of Community law in general and 
was obviously the focus of competition law from the start.”). 

17 See, e.g., KEITH N. HYLTON, ANTITRUST LAW: ECONOMIC THEORY AND COMMON 

LAW EVOLUTION 40 (2003) (“The first Supreme Court antitrust opinion, U.S. v. 

Trans-Missouri, contains references to the desirability of maintaining a market in 
which numerous small businesses compete, and many later opinions have relied on 
such policy statements as justifications.”). 

18 Interpretation is to be understood as the art or process of determining the (pre-
existing) meaning of an applicable rule. For a discussion of the use of economics in 
legal interpretation, see, e.g., Anne van Aaken, Opportunities for and Limits to an 

Economic Analysis of International Law, 3 TRANSNAT’L CORP. REV. 27, 36-43 (2011) 
(discussing interpretation of international law). 
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detection of suspicious conduct,19 or determination of remedies20 – and 
the use of economics in them – are disregarded. Sixth, the focus is on 
substantive antitrust rules; procedural and institutional issues are 
addressed only marginally.21 Seventh, the thesis does not entertain the 
differences between different schools of economic antitrust thought.22 
                                                

19 How an instance of business conduct comes to the attention of an adjudicator and 
how the adjudicator proceeds in the assessment of its lawfulness are two distinct 
issues (we focus only on the latter). See also infra text accompanying note 58. As 
regards the use of economics in detection of suspicious conduct, see, e.g., Maarten 
Pieter Schinkel, Forensic Economics in Competition Law Enforcement, 4 J. 
COMPETITION L. & ECON. 1, 7 (2008) (“[F]orensic [economics] can help find 
recognized types of antitrust violations by systematically screening industries and 
firms.”). 

20 See, e.g., id. at 20 (“The fourth aspect of the process of competition law 
enforcement in which forensic [economics] can assist is in determining appropriate 
remedies in cases in which an antitrust concern or an infringement has been 
established. Parties found to have breached the competition laws face a number of 
possible consequences, including interventions in the structure of the firm, 
disciplinary actions against management, and obligations to pay corporate fines and 
private damages.”). 

21 But institutions and procedures do shape antitrust decision-making, including the 
use of economics in it. DANIEL A. CRANE, THE INSTITUTIONAL STRUCTURE OF 

ANTITRUST ENFORCEMENT xi (2011) (observing that antitrust institutions largely 
codetermine the outcomes of antitrust enforcement); David J. Gerber, Competition 

Law and the Institutional Embeddedness of Economics, in ECONOMIC THEORY AND 

COMPETITION LAW 20, 24 (Josef Drexl, et al. eds., 2009) [hereinafter Gerber, 
Institutional Embeddedness of Economics] (“[T]he methods of economics become 
tools to be applied according to the rules and procedures of the institutions and 
organizations that use them.”); David J. Gerber, Convergence in the Treatment of 

Dominant Firm Conduct: The United States, the European Union, and the 

Institutional Embeddedness of Economics, 76 ANTITRUST L.J. 951, 953 (2010) 
[hereinafter Gerber, Convergence] (“When institutions apply economics, the 
scientific and thus abstract methods of economics become embedded in the rules and 
procedures of the institution that uses them, and those rules and procedures shape the 
way it is used.”). Moreover, vice versa, economics can inform design of institutions 
and procedures. Andrew I. Gavil, The Challenges of Economic Proof in a 

Decentralized and Privatized European Competition Policy System: Lessons from the 

American Experience, 4 J. COMPETITION L. & ECON. 177, 182 (2008) (“The role of 
“economic analysis” is not limited to establishing the substantive standards of 
conduct. For example, it might also be used to evaluate the arguments for creating 
indirect purchaser rights or permitting a pass-on defense, the case for criminal 
sanctions and double or treble damages, the value of leniency programs in promoting 
cartel detection, and so on. Economic reasoning can link all of the various components 
of the system.”); 

22 Cf. Joshua D. Wright, Abandoning Antitrust’s Chicago Obsession: The Case for 

Evidence-based Antitrust, 78 ANTITRUST L.J. 241, 242 (2012) (questioning the value 
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Eighth, the thesis does not apply the political economics perspective23 
(with the exception of section 7.3). 

1.2. RELEVANCE 

This thesis bears both theoretical and practical relevance. At the 
theoretical level, it contributes to understanding of the role of 
economics in antitrust – and, more generally, in legal – decision-
making. Ever since 1960s, scholars have been showing that application 
of economic analysis to legal problems brings valuable insights. “Like 
the rabbit in Australia, economics found a vacant niche in the 
“intellectual ecology” of the law and rapidly filled it.”24 Through 
distinction between the adjudicative and rule-making use of economics, 
this thesis further elaborates the nature of this niche. Although the 
presented discussion explicitly attends how economics is used in 
antitrust decision-making, implications of the analysis exceed the 
boundaries of this field of law. A significant portion of the discussion 
presented in this thesis is as well applicable to other legal fields in 
which economics is used. In fact, the discussion sometimes digresses 
from antitrust law to draw parallels with other fields. As a result, the 
thesis provides food for thought not only to those interested in antitrust 
law but also to anyone generally interested in the interplay between 
economics and the law. 

As regards its practical significance, this thesis sheds new light on 
the optimal use of economics in antitrust adjudication. It compiles an 
                                                
of the widespread practice of categorization of antitrust economics according to 
“schools”, such as the Chicago School). 

23 But see Roland Kirstein, “More” and “Even More Economic Approach”, in THE 

MORE ECONOMIC APPROACH TO EUROPEAN COMPETITION LAW 59, 60 (Dieter 
Schmidtchen, et al. eds., 2007) (“[A]n “even more economic approach” would also 
take into consideration the political economics of cartel authorities when evaluation 
legal options. Understanding the incentives of cartel authorities (i.e., of the actors 
within) is inevitable for the analysis of competition law.”). For a discussion of the 
application of political economics to antitrust law see, e.g., Fred S. McChesney, et al., 
Competition Policy in Public Choice Perspective, in 1 THE OXFORD HANDBOOK OF 

INTERNATIONAL ANTITRUST ECONOMICS 147 (Roger D. Blair & D. Daniel Sokol eds., 
2015); William F. Shughart II, Public-Choice Theory and Antitrust Policy, in THE 

CAUSES AND CONSEQUENCES OF ANTITRUST: THE PUBLIC-CHOICE PERSPECTIVE 7 
(Fred S. McChesney & William F. Shughart II eds., 1995). 

24 ROBERT COOTER & THOMAS S. ULEN, LAW & ECONOMICS 3 (6th ed. 2011). 
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inventory of factors that have bearing on how much economics it is 
optimal to apply in antitrust cases. Moreover, it draws the attention to 
the fact that this role of economics is frequently overrated and discusses 
why it is so. In this context, the thesis for example argues that antitrust 
commentators and policy-makers ought to distinguish more carefully 
between desistance25 and deterrence26 as two distinct mechanisms 
through which antitrust law protects competition, as well as better take 
into account predictability of the law. 

This thesis also contributes to the debate on the “more economic 
approach” to antitrust law of the European Union. This debate has been 
recently reignited by the Intel judgment of the EU General Court.27 
Some authors criticized the fact that the court considered economic 
analysis of the effects produced by the concerned Intel’s conduct 
irrelevant for the evaluation of the conduct’s lawfulness.28 Others, 
however, noted that, rather than being applied in the course of a 
particular antitrust case, economics can be used to inform the content 
of antitrust rules.29 Such rules are then argued to be economically sound 
even if they do not anticipate the application of economics at the level 
of individual cases. By pondering the two uses of economics, this thesis 
provides a fresh perspective on some of the elements of the controversy. 

1.3. TERMINOLOGY 

This thesis uses the term “antitrust law” which is originally derived 
from the law of the United States where rules protecting competition 
were historically developed to regulate “trusts”, i.e. big conglomerate 
businesses of that time.30 Contemporary sources, however, frequently 
                                                

25 See infra text accompanying notes 42 – 44. 
26 See infra text accompanying notes 45 and 46. 
27 Case T-286/09, Intel v. Comm’n, 2014 EU:T:2014:547. 
28 E.g. Patrick Rey & James S. Venit, An Effects-Based Approach to Article 102: A 

Response to Wouter Wils, 38 WORLD COMPETITION 3 (2015). 
29 E.g. Wouter P. J. Wils, The Judgment of the EU General Court in Intel and the 

So-Called More Economic Approach to Abuse of Dominance, 37 WORLD 

COMPETITION 405 (2014). 
30 Barak Orbach, How Antitrust Lost Its Goal, 81 FORDHAM L. REV. 2253, 2254 

(2013) (“U.S. competition laws are known as “antitrust” because they were designed 
as measures against the nineteenth-century trusts.”). 
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apply the term as interchangeable with the term “competition law”.31 
That is also the meaning attributed to the term by this thesis. It is simply 
more efficient to talk about antitrust decision-making than about 
competition law decision-making. 

1.4. STRUCTURE OF THE THESIS 

This thesis is divided into eight chapters. This introductory chapter 
is followed by Chapter 2, which sets out a framework of legal decision-
making that this thesis relies upon. It presents rule-making and 
adjudication as two distinct types of legal decision-making. While rule-
making consists in specifying which categories of conduct are unlawful 
and which are lawful, adjudication entails assessment of lawfulness of 
individual instances of business conduct according to these 
specifications. Even though the two types of legal decision-making are 
distinct, they both rely on facts as their relevant inputs. This allows us 
to categorize facts according to the purpose to which they are used in 
legal decision-making. 

Chapter 3 introduces the distinction between effects of antitrust law 
on business conduct and effects of business conduct on competition. 
Both these types of effects are facts relevant for antitrust decision-
making; the former type bears relevance only for rule-making whereas 
the latter one as well for adjudication. As both types of effects lend 
themselves to study by economics, antitrust decision-makers rely on 
economics in rule-making and adjudication alike. Each of the types is 
studied by a different sub-field of economics: the effects of antitrust 
law on business conduct belong to the domain of the economic analysis 
of law, while the effects of business conduct on competition fall within 
the scope of industrial organization economics. It appears that the 
antitrust discourse on the use of economics is dominated by the latter 
sub-field. 

Chapter 4 concerns only the adjudicative use of economics. It 
discusses how antitrust rules shape the amount of economics to be used 
by adjudicators in assessments of lawfulness of business conduct. The 
                                                

31 Note that in the European Union, the term antitrust law often depicts non-merger 
analysis under Articles 101 and 102 of the Treaty on Functioning of the European 
Union. 
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chapter considers the following terms that relate to this capacity of 
antitrust rules: rule of reason and per se rules, restrictions of 
competition by effect and object, effect-based and form-based rules, 
standards and rules, and case-by-case analysis. 

Chapter 5 brings together the rule-making and adjudicative use of 
economics: it applies economics in rule-making in order to develop 
rules that anticipate an optimal amount of economics in adjudication. 
The chapter as such does not submit specific proposals as to how 
concrete rules ought to be formulated. Instead, it provides an inventory 
of considerations that a rule-maker ought to take into account. It 
accentuates that, in addition to the desirable accuracy that the use of 
economics brings, there are also considerations that render the use of 
economics less attractive. These involve mainly the limited 
predictability of economics-based case-by-case inquiries and the 
exploitation of resources that such inquiries yield. In discussing the role 
of these considerations, the chapter invokes the distinction between 
desistance and deterrence as two distinct mechanisms through which 
antitrust prevents anti-competitive conduct. 

Chapter 6 concerns the EU initiative to adopt a “more economic” 
and “effects-based” approach to antitrust. The chapter observes that this 
initiative is conventionally interpreted as a call to perform adjudicative 
inquiries into effects of individual instances of business conduct on 
welfare. There are, however, other types of effects that can be 
considered in antitrust decision-making. Labeling only one way of 
using economics for a determination of a particular variety of effects 
may be misleading. In particular, proliferation of this conventional 
interpretation of the approach may obscure the relevance of other 
effects-based considerations as well as the usefulness of economics in 
their determination for rule-making and adjudicative purposes. 

Chapter 7 asks why it is that the scholarly commentary recurrently 
advocates the use of a supra-optimal amount of economics in antitrust 
adjudication. This chapter argues that there are two conceivable reasons 
for this advocacy. First, the author of the commentary may make an 
unintentional mistake with regard to one or more factors bearing on the 
optimum and, consequently, form a false impression about what 
amount of economics is socially desirable. Second, the advocacy may 
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be generated by the private interest of those who benefit from an 
excessive amount of economics, i.e., mainly by antitrust practitioners. 

Chapter 8 concludes. 
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2. LEGAL DECISION-MAKING: SETTING THE FRAMEWORK 

This chapter sets a basic framework of legal decision-making, which 
describes decisions that public officials make in the context of a legal 
system. The framework is established in order to set stage for the 
analysis of the decision-making use of economics presented in the 
following chapters. Making no claim to represent a complete account 
of legal decision-making, the framework only attends those aspects that 
prove useful for the discussion presented in the following chapters.  

The core of this chapter is introduction of rule-making and 

adjudication as two distinct varieties of legal decision-making. As it 
will be shown below, this distinction is essential for the discussion of 
the role of economics in antitrust law32 (as well as in other fields of 
law). Although the distinction has a long tradition in legal scholarship,33 
in discussions on the antitrust use of economics it frequently remains 
neglected. Academic commentators appear to be so heavily busy 
investigating intricacies of competition economics as such that they 
often lose sight of this more general issue of law’s operation. 

This chapter is divided into five sections. Section 2.1 briefly 
introduces what the function of antitrust law is and how antitrust law 
performs this function. Section 2.2 explains the difference between 
rule-making and adjudication. Section 2.3 considers facts and law as 
two distinct inputs of legal decision-making. Section 2.4 entertains the 
distinction between rule-making and adjudicative facts. Section 2.5 
concludes. 

2.1. PRELIMINARY: THE FUNCTION OF ANTITRUST LAW 

For the purposes of this thesis, let us focus on a particular function 
of the law. Specifically, we will consider the law as a social institution 
                                                

32 See also Ortiz Blanco & Lamadrid de Pablo, supra note 8, at 308 (“When dealing 
with the influence of economics in competition law cases one must distinguish the 
design of legal rules from the enforcement thereof”.). 

33 See, e.g., JOSEPH RAZ, THE AUTHORITY OF LAW: ESSAYS ON LAW AND MORALITY 
207-09 (1979) (arguing that adjudication and rule-making are conceptually distinct 
and that this distinction has not lost its importance). 
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that exists in order to prevent undesirable behavior,34 i.e., to provide 
that undesirable behavior does not occur. Antitrust law, in particular, 
aims at prevention of conduct that adversely impacts (harms) 

competition between businesses,35 i.e., at prevention of anti-
competitive business conduct.36 Business conduct entails actions of 
businesses in the marketplace, such as setting the price or deciding how 
much to produce. The conduct has traditionally been categorized into 
multilateral and unilateral business practices:37 Multilateral practices 
follow from an agreement between two or more businesses. Unilateral 
practices entail conduct of a sole business. At any rate, the eventual 
antitrust undesirability of multilateral and unilateral practices alike 
consists in their adverse impact on competition. 

Prevention is possible only with regard to that anti-competitive 
conduct which has not yet occurred; once it occurs, it is too late and 
antitrust law, in the particular case, failed to achieve its goal. In other 
words, if competition has already been harmed for a period of time, that 
harm cannot be undone.38 To be sure, the harm may be prevented as 
regards the future; the past is, however, already set in stone. It is 
                                                

34 See, e.g., id. at 163-79 (observing that prevention of undesirable behavior is one 
of the most basic functions of the law). 

35 This thesis recognizes as harm to competition both harm to the process of 
competition and to the welfare outcomes of this process. See infra sub-section 3.2.1. 

36 E.g. Matthew Bennett, et al., Resale Price Maintenance: Explaining the 

Controversy, and Small Steps Towards a More Nuanced Policy, in INTERNATIONAL 

ANTITRUST LAW & POLICY: FORDHAM CORPORATE LAW INSTITUTE CONFERENCE 

2009 497, 499 (Barry E. Hawk ed., 2010) (“[A] key objective of any system of 
competition law should be to prevent firms from: engaging in practices and signing 
agreements which appreciably prevent, restrict or distort competition”.); Eleanor M. 
Fox, “We Protect Competition, You Protect Competitors”, 26 WORLD COMPETITION 
149, 149 (2003) (“Antitrust laws protect competition.”); Lawrence J. White, The 

Growing Influence of Economics and Economists on Antitrust: An Extended 

Discussion, 10 ECON. MGMT. & FIN. MKTS. 26, 27 (2010) (“In principle, the antitrust 
laws – at least in their modern interpretation – are intended to encourage competition 
and to thwart cartels/price-fixing and to discourage the unwarranted creation and 
exercise of market power (which is often paraphrased as “monopoly power”).”). For 
a discussion of what it means that conduct harms competition, see infra sub-section 
3.2.1.  

37 Also known as collusive and non-collusive practices. 
38 See Maarten Pieter Schinkel & Jan Tuinstra, Imperfect Competition Law 

Enforcement, 24 INT’L J. INDUS. ORG. 1267, 1276 (2006) (“[O]nce firms have 
conspired to reduce output and raise prices, no additional welfare gains can be 
obtained by the actions of the competition authorities.”). 
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therefore surprising that there are scholarly articles that model antitrust 
enforcement as if it was possible to change the past. For instance, 
McAfee, Mialon and Mialon build a model of antitrust enforcement in 
which the court can order the convicted business “to undo its action, 
which removes the efficiency gain . . . or the efficiency loss” incurred 
by the society.39 Assuming that businesses can undo the harm to 
competition is like assuming that an arsonist could “unburn” a house 
that burnt down. An antitrust infringer could of course compensate the 
victim.40 That is, however, a mere transfer that does not put the society 
in the position in which it would now be if the infringement had not 
happened – the society is irreversibly poorer.41 

Antitrust law is, therefore, effective only prospectively. Upon closer 
inspection, there are two different mechanisms through which it may 
achieve to prevent anti-competitive conduct. First, it can disrupt an 
individual ongoing or planned anti-competitive practice,42 which is 
known as desistance

43
 or the “direct effect of enforcement”.44 To 

illustrate this mechanism, a functional cartel may be dismantled and 
thus stopped from inflicting harm on competition. Likewise, 
agreements between competing businesses may be required to obtain 
ex ante clearance as a condition of their implementation; a decision that 
blocks a harmful agreement then also amounts to prevention of the 
harm. Second, antitrust law can discourage businesses from even 
planning to behave anti-competitively by announcing that certain 
business conduct is unlawful and, thus, sanctionable. The prospect of 
                                                

39 R. Preston McAfee, et al., Private v. Public Antitrust Enforcement: A Strategic 

Analysis, 92 J. PUB. ECON. 1863, 1866 (2008). 
40 Recall that we disregard the goal of compensation as such. See supra text 

accompanying note 15. 
41 This logic applies regardless of which of the two conceptions of competitive harm 

discussed infra in sub-section 3.2.1 is adopted by the respective antitrust system. 
42 See Crane, supra note 15, at 3 (discussing prevention through ex ante, firm-

specific control: “Instead of disincentivizing anticompetitive behavior (as in the 
deterrence model), the prevention model involves ex ante scrutiny of specific 
commercial practices by identified actors.”). 

43 Yannis Katsoulacos & David Ulph, Legal Uncertainty, Competition Law 

Enforcement Procedures and Optimal Penalties, 41 EUR. J.L. & ECON. 255, 278-79 
(2016) (defining desistance as “investigating and stopping (possibly after a delay) 
those [actions] that have been taken”). 

44 Fiammetta Gordon & David Squires, The Deterrent Effect of UK Competition 

Enforcement, 156 DE ECONOMIST 411, 412 (2008). 
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being sanctioned disincentivizes businesses from engaging in the 
designated conduct.45 For example, when contemplating whether to pay 
downstream firms to delay introduction of a competing product, a 
dominant business will account for any eventual threat of a sanction. 
Thus, what drives prevention this time is not the enforcement in a 
particular case but rather the general credible threat of enforcement pro 
futuro.46 This indirect effect of enforcement is also known as 
deterrence. 

2.2. TWO TYPES OF LEGAL DECISION-MAKING 

2.2.1. RULE-MAKING 

The first variety of legal decision-making to be discussed is rule-
making. Substantive legal rules specify which categories of conduct are 

prohibited and sanctioned by law, and which are not.47 Rule-making – 
often also dubbed “formulation of antitrust policy” or simply “policy-
making” in the context of antitrust law – thus amounts to drawing up of 
these specifications. The term rule-making is used here in its widest 
sense, i.e., it covers creation of substantive legal rules by any type of 
public body, including administrative agencies, legislatures, and courts. 
                                                

45 E.g. Lewis A. Kornhauser, Interest, Commitment, and Obligation: How Law 

Influences Behavior, in JUSTICE AND POWER IN SOCIOLEGAL STUDIES 208, 215 
(Bryant G. Garth & Austin Sarat eds., 1998) (“[L]egal rules, like prices, provide 
incentives for choice. The sanction imposed determines the size of the incentive”.); 
Lewis A. Kornhauser, Economic Rationality in the Analysis of Legal Rules and 

Institutions, in THE BLACKWELL GUIDE TO THE PHILOSOPHY OF LAW AND LEGAL 

THEORY 67, 69 (William Edmundson & Martin Golding eds., 2004) (“The influence 
of legal rule is mediated through the rational calculations of agents seeking to 
maximize their preference.”); Anthony Ogus, Information, Error Costs and 

Regulation, 12 INT’L REV. L. & ECON. 411, 411 (1992) (“[L]egal rules, like prices, 
provide incentives for choice. The sanction imposed determines the size of the 
incentive.”);  

46 See, e.g., Louis de Alessi, The Public-Choice Model of Antitrust Enforcement, in 
THE CAUSES AND CONSEQUENCES OF ANTITRUST: THE PUBLIC-CHOICE PERSPECTIVE 
189, 195 (Fred S. McChesney & William F. Shughart II eds., 1995) (“Finally, the 
effects of antitrust clearly extend beyond the cases filed. Suits signal the nature of 
activities that the antitrust authorities are currently seeking to forbid, and the threat 
constrains the choices of all firms.”). 

47 As explained above, this thesis does not discuss the creation of other (non-
substantive) rules. See supra note 21 and accompanying text. 
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It is typical for antitrust law that all these types of bodies do regularly 
participate in rule-making.  

Rule-making consists of two steps. In the first step, the goal to be 
pursued by the rule needs to be specified. As mentioned above, this 
thesis understands antitrust law to aim at prevention of conduct that 
adversely impacts competition. Specification of the goal would thus 
amount to designating more closely what “adverse impact on 
competition” means. As the use of economics discussed in this thesis 
in no way contributes to this first, goal-defining, step of rule-making,48 
let us assume this step away. In other words, the presented decision-
making framework takes for granted that there is a certain conception 
of competitive harm in the given antitrust system which its rule-makers 
intend to prevent. 

The second step of rule-making is the actual formulation of the rules. 
This step is relevant to the purposes of this thesis. Generally speaking, 
there are two ways in which legal rules may differentiate between 
lawful and unlawful categories of actions. The first one is to draw the 
line according to intrinsic characteristics of the actions. Under this 
approach, a conduct is prohibited by the law if the conduct itself meets 
the criteria of the legal prohibition. For example, driving 100 kilometers 
per hour where the law prohibits to drive faster than 50 kilometers per 
hour is to perform a conduct that is unlawful in itself. Often, however, 
law specifies conduct as unlawful according to the effects that it 
produces. Consider a law that holds unlawful any conduct that severely 
harms the environment. Instead of enumerating all the conceivable 
forms of conduct that may produce such harm, the law is formulated so 
that it prohibits any conduct that causes such harm. These two rules 
thus differ as regards their focal points: the former specifies the relevant 
attributes of the conduct as such; the latter specifies the relevant 
attributes of the conduct’s effects. 

Antitrust law may adopt either of these approaches. On the one hand, 
it may apply “effects-based” lawfulness tests.49 Such tests aim at a 
direct determination of whether the business practice in the particular 
                                                

48 For elaboration, see infra text accompanying notes 120 – 124. 
49 See Ortiz Blanco & Lamadrid de Pablo, supra note 8, at 307. 
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case adversely impacted competition. They thus directly pursue the 
very wrong that antitrust law seeks to prevent. On the other hand, 
antitrust law may resort to a rule that prohibits or permits business 
conduct according to the characteristics of the conduct as such (also 
known as the conduct’s form). Relying on the presumption that 
business conduct with certain intrinsic characteristics is likely to 
adversely impact competition, such a rule is said to work as a filter or 
a screen. If we compare the two approaches, the former would clearly 
perform better in a frictionless world, i.e., it is the “first-best” approach. 
In certain real-world situations, it may, nevertheless, be preferable that 
the rule-maker adopt the latter approach. 

It emerges from our discussion that formulation of an antitrust rule 
to be made entails two distinct exercises. First, it needs to be decided 
whether the rule will focus on the effects of the conduct or on its form 
(or whether it will combine the two approaches). Second, an 
appropriate set of criteria according to which the rule will specify 
lawfulness of conduct needs to be developed.50 The subsequent 
chapters consider mainly the former aspect of rule-making and the use 
of economics in it. 

2.2.2. ADJUDICATION 

The second variety of legal decision-making is adjudication (law-
application). Adjudication entails an authoritative assessment of 

whether a particular instance of conduct is lawful or unlawful 

according to the applicable rule.51 The traditional adjudicative bodies 
are courts. Adjudicative power may, nonetheless, be held also by 
administrative agencies. In antitrust law, this is often the case. 

Let us consider an illustrative – non-antitrust – adjudicative case. In 
this case, it is the adjudicator’s task to conclude whether a particular 
driver on a particular road breached the law by driving faster than the 
                                                

50 See Christiansen & Kerber, supra note 8, at 236 (considering “formulation of 
competition rules, both with regard to the optimal degree of rule differentiation and 
the appropriate set of assessment criteria”). 

51 See H. L. A. HART, THE CONCEPT OF LAW 96-97 (Penelope A. Bulloch & Joseph 
Raz eds., 2d ed. 1994) (considering the authoritative determination of whether, on a 
particular occasion, law has been or has not been broken the “minimal form of 
adjudication”).  
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law allows. For the purposes of this thesis, let us assume that the law 
invariably is clear, i.e., there is no issue in knowing what law is 
applicable to the given practice and what it means. As regards our 
above-mentioned driving example, this assumption thus corresponds 
with the adjudicator knowing that it is prohibited to drive faster than 
50. To reach an adjudicative decision, the adjudicator further needs to 
know how fast the car actually went, i.e., to determine whether the 
speed was below or above 50. This adjudicative fact-finding is what 
will interest us below when we address the adjudicative use of 
economics. 

In antitrust law, the adjudicator assesses whether a particular 
instance of business conduct infringes an antitrust rule. If the applicable 
rule is effects-based, the adjudicator assesses whether the instance of 
business conduct in question produced the undesired effect. If the 
applicable rule is form-based, the adjudicator assesses whether the form 
of the instance of business conduct in question – i.e., the conduct as 

such – falls under the prohibition by the rule or not. In either case, the 
adjudicator thus first needs to determine the relevant facts of the case 
and then to apply the applicable rule to these facts. 

It would be a mistake to believe that adjudication only pertains to 
past conduct. To be sure, the traditionally advanced wisdom has is that 
rule-making looks to the future while adjudication looks to the past.52 
This wisdom is, however, flawed. Landes and Posner give many 
examples of adjudication pertaining to future conduct, which they term 
anticipatory adjudication.53 As a matter of fact, this form of 
adjudication is relatively frequent in antitrust law, probably more 
frequent than in many other fields of law. Consider merger control 
where the typical approach is ex ante clearance. It is noteworthy that 
                                                

52 See, e.g., George P. Fletcher, Paradoxes in Legal Thought, 85 COLUM. L. REV. 
1263, 1291 (1985) (“Rulemaking addresses itself ex ante to a general category of 
cases; rule application focuses ex post on the fitting of the rule to a particular set of 
facts.”). 

53 William M. Landes & Richard A. Posner, The Economics of Anticipatory 

Adjudication, 23 J. LEGAL STUD. 683 (1994) (considering costs and benefits of 
anticipatory adjudication). 
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until May 2004 a similar regime applied also to agreements between 
EU competitors.54 

Moreover, adjudication often pertains to continuous conduct. In fact, 
competitive conduct typically is continuous – i.e. not discrete – and the 
notion of its “instance”, often repeated throughout this thesis, is thus 
more a useful analytical idealization than an absolutely accurate 
description of reality. To illustrate continuous competitive conduct, a 
firm may continuously exclude rivals by a provision of fidelity rebates 
to its customers. The adjudicative assessment of lawfulness of this 
practice then frequently pertains not only to the portion of conduct hat 
has already happened but also to its eventual future continuation. 

When considering adjudication, one should distinguish between 
how a decision is reached and how a decision is justified.55 These two 
can differ, i.e., the adjudicator may justify her decision by reasons 
different from the ones that actually led her to adopting the decision.56 
As Lanneau explains, economics can be used to both purposes in legal 
decision-making, i.e., to ascertain facts relevant for the decision as well 
as to rhetorically persuade the audience about the soundness of the 
decision.57 This thesis examines only the former use of economics. 

In the language of antitrust law, adjudication is often dubbed 
“enforcement”. Strictly speaking, however, enforcement is a wider 
                                                

54 EU businesses could formerly notify their agreements to the EU Commission and 
ask whether execution of the agreement constitutes an undesirable behavior; since the 
reform implemented in 2004, competent adjudicators only evaluate the agreements 
ex post. 

55 In legal theory, the former is called the context of discovery and the latter the 
context of justification. 

56 See, e.g., Kovacic, supra note 8, at 300 (“Citations to economics and 
economically oriented legal scholars provide the most readily observable index of the 
Court’s sources of economic insight. The absence of such citations, however, does 
not mean that judicial decisions are not informed by the jurist’s views of economics. 
Opinions might not specify the grounds for these perceptions, but there is 
considerable evidence indicating that, despite the paucity of citations to economically 
oriented literature, the ideas of economists affect how judges resolve antitrust 
cases.”). 

57 Régis Lanneau, To What Extent Is the Opposition Between Civil Law and 

Common Law Relevant for Law and Economics?, in LAW AND ECONOMICS IN 

EUROPE: FOUNDATIONS AND APPLICATIONS 23, 26 (Klaus Mathis ed., 2014) (using 
the terms “heuristic” and “rhetoric” function).  
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phenomenon that, on top of adjudication, includes also other tasks. 
These include, for instance, detection and sanctioning (remedying).58 
Our inquiry into the use of economics does not entail these other 
dimensions of enforcement. For instance, the question how a particular 
business practice ends up before the adjudicator is considered 
exogenous to the inquiry. In short, we will focus solely on the 
adjudicative decision, i.e., the decision whether the given particular 
business practice is in breach of antitrust rules. 

2.2.3. ADJUDICATION-EMBEDDED RULE-MAKING 

On the conceptual level, the distinction between adjudication and 
rule-making is uncomplicated. There are however practicalities that 
tend to obscure it. The most important of them is the fact that, 
sometimes, one decision functions both as a rule-making and an 

adjudicative decision. This happens when the adjudicator is – in 
addition to her primary task of evaluation of individual conduct’s 
lawfulness – also empowered to make rules governing a category of 
similar conduct pro futuro.59 Quite different functions are then 
combined in single decisions.60 In antitrust law, this mode of rule-
making has traditionally played a significant role – since antitrust laws 
                                                

58 William E. Kovacic & David A. Hyman, Competition Agency Design: What’s on 

the Menu?, 8 EUR. COMPETITION J. 527, 535 (2012) (“The enforcement of a 
competition law entails several discrete tasks: the investigation of possible 
wrongdoing, the decision to prosecute, the determination of culpability and the 
imposition of sanctions. In the design of a competition system, a jurisdiction can 
unbundle these functions, or combine them within a single entity.”); see also Monti, 
supra note 8, at 4 (distinguishing between “the application of rules to a given scenario, 
and their enforcement”). 

59 See, e.g., Bernie R. Burrus & Harry Teter, Antitrust: Rulemaking v. Adjudication 

in the FTC 54 GEO. L.J. 1106, 1108 (1966) (observing “a dual function: deciding 
individual controversies as they arise and indicating in the process an official attitude 
toward further conduct of that general form”); Monti, supra note 8, at 16 
(distinguishing between the CJEU acting as economic expert in assessing how the 
Commission handled the facts in the given case, and acting “as economic expert in 
deciding how the rule should be designed in the first place”). 

60 See also JÜRGEN HABERMAS, BETWEEN FACTS AND NORMS: CONTRIBUTIONS TO 

A DISCOURSE THEORY OF LAW AND DEMOCRACY 239 (1996) (making an equivalent 
claim with regard to constitutional courts). 
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are usually written broadly, clarification through precedents established 
by courts or agencies61 is indispensable.62 

On the other hand, not all adjudicative decisions are precedential. 
Admittedly, there are voices that suggest to the contrary. Fix Fierro, for 
example, asserts that effects of an individual judicial decision tend to 
spill over the case at hand and that, therefore, “judicial decisions always 
have some precedential value”.63 At least from a conceptual 
perspective, nevertheless, this is not an accurate observation. As Raz 
points out, even with regard to disputes substantively unregulated by 
the law, the system can choose whether to treat the respective 
adjudicative decision as setting a precedent or to leave adjudicators to 
take a decision afresh in every similar future case.64 In other words, 
legal systems do not need to generalize the solution arrived at in the 
setting of a particular case to the whole category of similar cases.65 
Decisions made in individual cases can hence be merely that: individual 
decisions. 

2.3. FACT AND LAW 

As noted, this thesis entertains the decision-making use of facts, in 
particular facts determined with the help of economics. A definition of 
                                                

61 See, e.g., Burrus & Teter, supra note 59, at 1107 (“Agencies, however, no less 
than the courts, formulate policy in the decision of individual cases.”). 

62 Organisation for Economic Co-Operation and Development, supra note 1, at 10. 
63 HÉCTOR FIX FIERRO, COURTS, JUSTICE AND EFFICIENCY: A SOCIO-LEGAL STUDY 

OF ECONOMIC RATIONALITY IN ADJUDICATION 117 (2003) (emphasis added). 
64 RAZ, supra note 33, at 194. 
65 There are various mechanisms ensuring that individual decisions have no 

precedential effect. One of them is to prohibit the courts from citing a case. See 
FREDERICK SCHAUER, THINKING LIKE A LAWYER: A NEW INTRODUCTION TO LEGAL 

REASONING 77 (2009) (“Consider, for example, the practice of some American courts, 
especially federal courts of appeals, of issuing “no citation” or “no precedential 
effect” rules encompassing many of the cases the court decides. Under these rules, 
the court typically issues with its judgment a brief opinion for the benefit of the 
parties, but by the court’s rules that opinion, even if publicly available, can be neither 
cited nor relied upon as authority in subsequent cases.” (footnotes omitted)); see also 
Case T-210/01, General Electric Company v. Comm’n, 2005 EU:T:2005:456, para 
512 (“[B]y virtue of settled case-law, economic operators have no grounds for a 
legitimate expectation that a previous practice in taking decisions that is capable of 
being varied when the Community institutions exercise their discretion will be 
maintained . . . .”). 
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a fact is most conveniently provided by contrasting it to the second 
element entering legal decision-making, i.e., the law. To put it simply, 
assertions of facts are assertions about what is, whereas assertions of 
law are assertions about what ought to be; in other words, facts are 
descriptions and laws are prescriptions. To be sure, some authors argue 
that it is impossible to define the dividing line with precision or even 
that the distinction is outright illusory.66 Nevertheless, as put by 
Schauer, “it is sufficiently implausible to insist that there is no 
difference between “John fired a gun whose bullet entered Mary’s heart 
and caused her death” and “John ought to go to prison for murdering 
Mary””.67 In short, let us regard the distinction to be sound. 

Generally speaking, there are two different approaches to the 
categorization of decision-making issues into factual and legal. The 
first approach, abounding in the US literature, pragmatically draws the 
line between the two categories with a view to an optimal allocation of 
decision-making tasks among the bodies concerned.68 To illustrate, 
where jury trials exist, the legal community has traditionally insisted 
that facts are for the juries and the law is for the judges. Any issue to 
be determined by the jury or the judge is then viewed as an issue of fact 
or law, respectively. The second approach is based on an intrinsic 
difference between positive assertions of reality (facts) and normative 
standards of conduct (law).69 If we compare the two approaches, the 
resulting classifications do not overlap entirely, which might lead to 
confusion.70 To avoid such confusion, let us clarify here that this thesis 
                                                

66 E.g. Ronald J. Allen & Michael S. Pardo, The Myth of the Law-Fact Distinction, 
97 NW. U. L. REV. 1769 (2003); John O. McGinnis & Charles W. Mulaney, Judging 

Facts Like Law, 25 CONST. COMMENT. 69 (2008). 
67 SCHAUER, supra note 65, at 205. 
68 See, e.g., Rebecca Haw Allensworth, Law and the Art of Modeling: Are Models 

Facts?, 103 GEO. L.J. 825, 846-47 (2015) (“The modern view, endorsed by courts 
and critics alike, is that the label of “fact” or “law” (or something in between) attaches 
because of pragmatic judgements about how an issue is best resolved by the legal 
system.”); see also Allen & Pardo, supra note 66, at 1770. 

69 See SCHAUER, supra note 65, at 205 (considering this distinction a “variation on 
the venerable distinctions between fact and value, is and ought, and description and 
prescription”) 

70 See id. (“[A]lthough the fact-law distinction in law can become muddied quite 
quickly, the confusion does not always stem from the lack of a fundamental 
distinction between fact and law, which becomes far less mysterious if we just think 
of it as a variation on the venerable distinctions between fact and value, is and ought, 
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adopts the latter perspective, perceiving the fact-law distinction to be 
independent of what juries, judges, and alike in a particular legal system 
do. This perspective corresponds with the conceptually-analytical 
approach of the thesis and allows it to hold the discussion at a general 
legal-system-independent level. 

A type of facts that will particularly interest us are consequences (we 
also term them “effects” interchangeably throughout this thesis). 
Factual consequences are sometimes as well called real 

consequences.71 They are not to be confused with juridical 
consequences,72 which are “law-immanent” logical implications.73 
Juridical consequences include the consequences attached by legal 
provisions when certain preconditions are met74 (individual juridical 
consequences) such as a fine for a cartel agreement. They also 
encompass the effects of a judicial decision internally, within the law 
as a legal order75 (systemic or general juridical consequences76); these 
effects then have to do with the coherence of a ruling with the rest of 
                                                
and description and prescription. Rather, the confusion comes from the way in which 
the law has traditionally insisted that facts are for juries and the law is for judges, 
when in reality many of the things that juries do by way of law application involve 
making legal determinations, and many of the things that judges do involve making 
factual ones.” (footnotes omitted)). 

71 These may also be referred to as extra-legal, or behavioral. Péter Cserne, 
Consequence-Based Arguments in Legal Reasoning: A Jurisprudential Preface to 

Law and Economics, in EFFICIENCY, SUSTAINABILITY, AND JUSTICE TO FUTURE 

GENERATIONS 31, 40 (Klaus Mathis ed., 2012). 
72 This term was introduced by Rudden and used, e.g., by Cserne and MacCormick. 

Bernard Rudden, Consequences, 24 JURIDICAL REV.: J. SCOT. U. 193, 197-99 (1979); 
Cserne, supra note 71, at 39-40; D. NEIL MACCORMICK, RHETORIC AND THE RULE OF 

LAW: A THEORY OF LEGAL REASONING 104-11 (2005). Carbonell and Mathis, in 
contrast, speak about “legal consequences”. Flavia Carbonell, Reasoning by 

Consequences: Applying Different Argumentation Structures to the Analysis of 

Consequentialist Reasoning in Judicial Decisions, in LEGAL ARGUMENTATION 

THEORY: CROSS-DISCIPLINARY PERSPECTIVES 1, 3-4 (Christian Dahlman & Feteris 
Eveline eds., 2013); Klaus Mathis, Consequentialism in Law, in EFFICIENCY, 
SUSTAINABILITY, AND JUSTICE TO FUTURE GENERATIONS 3, 3 (Klaus Mathis ed., 
2012). All these authors, nevertheless, appear to have the same concept in mind. 

73 MACCORMICK, supra note 72, at 106. 
74 GERTRUDE LÜBBE-WOLFF, RECHTSFOLGEN UND REALFOLGEN: WELCHE ROLLE 

KÖNNEN FOLGENERWÄGUNGEN IN DER JURISTISCHEN REGEL- UND BEGRIFFSBILDUNG 

SPIELEN? 25 (1981). 
75 JOXERRAMON BENGOETXEA, THE LEGAL REASONING OF THE EUROPEAN COURT 

OF JUSTICE: TOWARDS A EUROPEAN JURISPRUDENCE 256 (1993). 
76 Cserne, supra note 71, at 39. 
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the legal system.77 This thesis investigates only real consequences 
(effects), not juridical consequences.78 

2.4. ADJUDICATIVE AND RULE-MAKING FACTS 

Facts can be classified according to the type of decision-making 
exercise for which they are used.79 A recognized classification of facts 
created and theorized by US law professor Kenneth Culp Davis in this 
vein divides facts into “adjudicative” and “legislative”.80 Even though 
this distinction has now become the conventional wisdom in the United 
States,81 it is virtually unheard of in Europe.82 For the sake of 
                                                

77 Carbonell, supra note 72, at 3-4; see also Peter Cane, Consequences in Judicial 

Reasoning, in OXFORD ESSAYS IN JURISPRUDENCE: FOURTH SERIES 41, 41 (Jeremy 
Horder ed., 2000) (observing that reasoning by juridical systemic consequences 
“involves reference to decisions which would have to be given in other cases if a 
particular ruling were given in the instant case”). 

78 This is not to be understood so that the economic analysis has nothing to say as 
regards the issue of coherence of the legal system or similar. Nevertheless, it always, 
at some point, will get to the extra-legal consequences. Let us imagine a case in which 
the judge contemplates to pass a judgment incoherent with previous case law. A 
person applying the economic analysis might argue that such a decision will create 
legal uncertainty in the society, which will in turn cause that people will decrease 
exchange of goods (allocative efficiency will be lower). 

79 See Peggy C. Davis, “There is a Book Out ...”: An Analysis of Judicial Absorption 

of Legislative Facts, 100 HARV. L. REV. 1539, 1548 (1987). 
80 Kenneth Culp Davis, An Approach to Problems of Evidence in the Administrative 

Process, 55 HARV. L. REV. 364 (1942); Kenneth Culp Davis, Facts in Lawmaking, 80 
COLUM. L. REV. 931 (1980); Kenneth Culp Davis, Judicial, Legislative, and 

Administrative Lawmaking: A Proposed Research Service for the Supreme Court, 71 
MINN. L. REV. 1 (1986); see also Kenneth L. Karst, Legislative Facts in 

Constitutional Litigation, SUP. CT. REV. 75, 77 n.9 (1960) (“The phrase [legislative 
facts] virtually belongs to Professor Kenneth C. Davis.”). 

81 Frederick Schauer, The Decline of “The Record”: A Comment on Posner, 51 
DUQ. L. REV. 51, 56 n.32 (2013). Only a limited number of scholars writing about the 
use of economics in antitrust law, however, explicitly relies on the distinction between 
adjudicative and legislative facts. E.g. Michael Boudin, Evidence and the 

Formulation of U.S. Antitrust Law, in EUROPEAN COMPETITION LAW ANNUAL 2009: 
THE EVALUATION OF EVIDENCE AND ITS JUDICIAL REVIEW IN COMPETITION CASES 
665 (Claus-Dieter Ehlermann & Mel Marquis eds., 2011); Haw Allensworth, supra 
note 68. 

82 This is symptomatic: while different kinds of facts and their treatment have been 
debated extensively in the American legal scholarship and received some attention 
also in the US judicial opinions, the European literature pays almost no attention to 
this topic. Schauer’s observation that “[m]ost discussions of legal reasoning and legal 
argument . . . tend to focus a great deal on law and not very much on facts”, SCHAUER, 
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terminological coherence of this thesis, let us substitute Davis’s 
“legislative” facts with “rule-making” facts; the meaning will remain 
the same. 

2.4.1. ADJUDICATIVE FACTS 

Adjudicative facts are facts relevant for an adjudicative decision. As 
stipulated above, adjudication consists in evaluation of individual 
instances of conduct according to applicable legal rules. Adjudicative 
facts relate to the question what (who, when, where, how) happened. 
Each adjudicative fact is specific to a case, and to some time and to 
some place where something allegedly existed that is relevant to the 
outcome of the case. Making determinations of these facts is a central 
part of reasoning and argument at all adjudicative stages of the legal 
system.83 

As an illustration, we can look at examples of adjudicative facts 
mentioned by the literature. A judge may for example ask whether the 
defendant was seen in the vicinity of the bank ten minutes before the 
robbery, whether the plaintiff was wearing a seat belt, what the distance 
was between a group of protesters and the funeral they were protesting, 
or whether the defendants in an antitrust case discussed prices when 
they met on such-and-such day.84 Alternatively, the judge may want to 
establish whether the police read the defendant his rights.85 In a case 
concerning employment discrimination, a question of adjudicative fact 
might be whether the plaintiff was actually qualified for the job.86 

There is an important relationship between adjudicative facts and the 
law. When a party of a dispute attempts to describe the facts of the case, 
in her description she selects the aspects of the factual situation that are 
relevant from the perspective of the applicable law.87 For instance, 
                                                
supra note 65, at 203, hence seems to correspond with the European situation even 
more than with his home legal system.  

83 Id. at 205. 
84 Schauer, supra note 81, at 57. 
85 Allison Orr Larsen, Confronting Supreme Court Fact Finding, 98 VA. L. REV. 

1255, 1265 (2012). 
86 Caitlin E. Borgmann, Appellate Review of Social Facts in Constitutional Rights 

Cases, 101 CAL. L. REV. 1185, 1193 (2013). 
87 Clarence Morris, Law and Fact, 55 HARV. L. REV. 1303, 1306 (1941). 
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when describing a car accident, the party will usually not mention that 
there was a bird soaring high up in the sky at the moment of the 
accident, or that the other driver was wearing white socks; rather, she 
may assert that the other driver exceeded the speed limit. This means 
that the law provides a prism through which we look at facts of 
particular legal cases; it assumes and requires a certain structure of 
facts. 

The most relevant adjudicative fact is the ultimate adjudicative fact. 
When the legal rule is applied to this fact, it directly triggers legal 
consequence;88 it is “a question of fact [that] is, at the same time, the 
ultimate issue for resolution in th[e] case”.89 We can see the ultimate 
adjudicative fact as a component of what logicians call a syllogism. A 
legal syllogism consists of a major premise, a minor premise, and a 
conclusion. Meanwhile the major premise states a general rule (“price-
fixing agreements are prohibited”), the minor premise makes a factual 
assertion about something particular (“firms A and B entered into a 
price-fixing agreement”). Thus, in adjudication, the major premise is a 
statement of a legal rule, and the minor premise is a statement of an 
ultimate adjudicative fact. 

2.4.2. RULE-MAKING FACTS 

Another type of facts relevant for legal decision-making are rule-

making facts. These facts are not used in arriving at adjudicative 
resolutions of particular disputes but at making legal rules,90 i.e., at 
                                                

88 Bryan L. Adamson, Critical Error: Courts’ Refusal To Recognize Intentional 

Race Discrimination Findings as Constitutional Facts, 28 YALE L. & POL’Y REV. 1, 
1207 (2009). The literature usually discusses ultimate facts in the context of vague 
standards (as opposed to bright-line rules). Nevertheless, the concept can be applied 
no matter what the vagueness of the prescription. 

89 East v. Romine, Inc., 518 F.2d 332, 339 (5th Cir. 1975). 
90 Menora v. Ill. High Sch. Ass’n, 683 F.2d 1030, 1036 (7th Cir. 1982) 

(understanding rule-makings facts as “those general considerations that move a 
lawmaking or rule making body to adopt a rule”); Davis, supra note 80, at 404 
(defining rule-making facts as “facts which are utilized for informing a court’s 
legislative judgment on questions of law”). Rule-making facts have also other uses. 
Admittedly, as Schauer notes, the use of legislative facts considered in this thesis is 
paradigmatic and least problematic. Schauer, supra note 81, at 58. Orr Larsen’s 
observation that “a precise definition of a legislative fact (as compared to other facts) 
is . . . challenging”, Orr Larsen, supra note 85, at 1264, applies in many other contexts. 
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authoritatively prescribing which categories of conduct are lawful and 
which are unlawful. That is to say that such rule-making decisions 
“must [also] depend upon fact-finding”.91  

The original designation of these facts as “legislative” could be 
misleading because it may invite the expectation that the body dealing 
with the fact is a legislature. To be sure, legislatures do rely on facts 
when they make law. Also courts, however, may base their decisions 
on rule-making facts.92 As noted above, in addition to their adjudicative 
powers, courts can be entrusted also with rule-making ones. When in 
such a rule-making mode, also courts must act upon knowledge of 
relevant facts.93 The concept of a rule-making fact thus relates to the 
function that the respective fact serves in the particular instance of legal 
decision-making, rather than to the title of the institution that performs 
it. 

                                                
91 Davis, supra note 80, at 402; see also Davis, supra note 79, at 1539; Brianne J. 

Gorod, The Adversarial Myth: Appellate Court Extra-Record Factfinding, 61 DUKE 

L.J. 1, 41-42 (2011) (“The establishment of any legal rule requires some 
understanding of the world in which that legal rule will operate; otherwise it is 
impossible to determine what its consequences will be and whether its 
implementation makes sense.”). 

92 Some authors try to avoid the confusion by using a different terminology. Keeton 
considers the terms “lawmaking facts”, “premise facts”, and “issue-of-law facts”. 
Robert E. Keeton, Legislative Facts and Similar Things: Deciding Disputed Premise 

Facts, 73 MINN. L. REV. 1, 8-9 nn.19-22 (1988). Eisenberg speaks about “experiential 
propositions”. MELVIN ARON EISENBERG, THE NATURE OF THE COMMON LAW 38 
(1988). Borgmann calls them “social facts”. Caitlin E. Borgmann, Rethinking Judicial 

Deference to Legislative Fact-finding, 84 IND. L.J. 1 (2009); Borgmann, supra note 
86, at 1187. 

93 CHARLES T. MCCORMICK, et al., MCCORMICK ON EVIDENCE 928 (3d ed. 1984); 
see also Davis, supra note 79, at 1600; Michael J. Saks, Judicial Attention to the Way 

the World Works, 75 IOWA L. REV. 1011, 1015 (1990) (“[N]ot only do judges take 
into account knowledge of the way the world works, they are unable to do 
otherwise.”); Brenda C. See, Written in Stone? The Record on Appeal and the 

Decision-Making Process, 40 GONZ. L. REV. 157, 191 (2004) (““Legislative” facts 
concern matters which relate to what is known as the “legislative” function of the 
court, where the court is in essence “making law” either by filling a gap in the 
common law by formulating a rule, construing a statute, or framing a constitutional 
rule.”). This last quotation reveals that courts do not use facts only in making of the 
law, but also in its interpretation. See also EISENBERG, supra note 92, at 11; Orr 
Larsen, supra note 85, at 1257. 
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Rule-making facts are ordinarily general.94 Describing the general 
reality,95 they hold true for many instances over considerable time and 
in a variety of places.96 This is a logical implication of the purpose to 
which the facts are used. Rule-making consists in making decisions 
about categories of conduct.97 The notion of a category implies an 
attribute of generality: a category encompasses – at least potentially – 
multiple instances and is therefore general. Consequently, to be able to 
serve as premises for rule-making decisions about categories of 
conduct,98 also the facts relied upon in making the decisions need to be 
general.  

Rule-making facts may concern a variety of aspects of the broad 
factual context in which the law operates.99 They may pertain to the 
laws of nature, for example: when a law-maker wants to prohibit 
manufacturing and trafficking of explosives, and when she wants to 
enlist the prohibited explosive substances, she needs to rely on our 
knowledge about which substances explode. To mention a medical 
example, consider the Roe v. Wade US Supreme Court case100 in which 
the right to have an abortion was at stake. The court relied on “the now-
established medical fact [that] until the end of the first trimester 
                                                

94 2 KENNETH CULP DAVIS, ADMINISTRATIVE LAW TREATISE 353 (3 ed. 1971); 
Davis, supra note 79, at 1539 (“We now recognize that judges often must make law 
and that general knowledge is relied upon in the process.”) 

95 William D. Araiza, Deference to Congressional Fact-finding in Rights-enforcing 

and Rights-limiting Legislation, 88 N.Y.U. L. REV. 878, 884 n.25 (2013). 
96 See Borgmann, supra note 86, at 1224; ROBERT E. KEETON, KEETON ON JUDGING 

IN THE AMERICAN LEGAL SYSTEM 543 (1999); John Monahan & Laurens Walker, 
Social Authority: Obtaining, Evaluating, and Establishing Social Science in Law, 134 
U. PA. L. REV. 477, 490 (1986). 

97 See David L. Faigman, “Normative Constitutional Fact-Finding”: Exploring the 

Empirical Component of Constitutional Interpretation, 139 U. PA. L. REV. 541, 552 
(1991) (“[L]egislative facts are those facts that transcend the particular dispute and 
have relevance to legal reasoning and the fashioning of legal rules.”); Gorod, supra 
note 91, at 10 (“[L]egislative facts, unlike adjudicative facts, will generally help the 
court decide contested issues of law in a way that will affect parties beyond those 
before the court.”). 

98 Cf. Keeton, supra note 92, at 8 (talking about “premise facts” instead of legislative 
facts). 

99 Id. at 19 n.50. 
100 Roe v. Wade, 410 U.S. 113 (1973). 
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mortality in abortion may be less than mortality in normal childbirth”101 
when crafting an abortion prohibition. 

Rule-making facts frequently relate to the social reality.102 For 
example, Borgmann discusses factual inquiries into whether violent 
video games cause aggression in children,103 or whether children are 
harmed when brought up by homosexual parents104 performed in the 
process of rule-making. Furthermore, consider the decision New York 

Times Co. v. Sullivan,105 in which the US Supreme Court inquired into 
the press behavior that would result from two alternative legal rules of 
liability in defamation cases.106 Other examples given by Woolhandler 
include evidence that strict liability leads to efficient resource 
allocation, or that the death penalty does not deter crime.107 

2.4.3. PARTICULARISTIC APPLICATION OF GENERAL FACTS 

We have observed that rule-making facts are general in character. 
Nevertheless, sometimes, general factual knowledge is used as an 
underlying premise for a case-specific – i.e., adjudicative – factual 
determination.108 The general fact than serves the function of an 
                                                

101 Id. at 163. 
102 Keeton, supra note 92, at 19 n.50 (“Often general-fact decisions are 

generalizations about human behaviour or human institutions, including economic 
and social phenomena.”). 

103 Borgmann, supra note 86, at 1187 (discussing Brown v. Entm’t Merchs. Ass’n, 
564 U.S. 786 (2011)). 

104 Id. at 1194. 
105 N.Y. Times Co. v. Sullivan, 376 U.S. 254 (1964). 
106 See Schauer, supra note 81, at 58 (presenting this line of reasoning as an instance 

of reliance on a rule-making fact). 
107 Ann Woolhandler, Rethinking the Judicial Reception of Legislative Facts, 41 

VAND. L. REV. 111, 114 (1988). 
108 See Bryan L. Adamson, Federal Rule of Civil Procedure 52(a) as an Ideological 

Weapon, 34 FLA. ST. U. L. REV. 1025, 1061-62 (2007) (speaking about “adjudicative-
legislative facts”); Adamson, supra note 88, at 14-15; Davis, supra note 79, at 1548 
(calling such facts “background facts”); A. J. Stephani, Therapeutic Jurisprudence in 

the Appellate Arena: Judicial Notice and the Potential of the Legislative Fact 

Remand, 24 SEATTLE U. L. REV. 509, 519 (2000) (terming them “legislative facts 
playing an adjudicatory function”); see also Saks, supra note 93, at 1017-18 (“The 
facts labelled “adjudicative” and “legislative” may be identical. The legal function 
they serve determines what we call them and what courts may or must do with 
them.”). See generally Edward J. Imwinkelried, The “Bases” of Expert Testimony: 

The Syllogistic Structure of Scientific Testimony, 67 N.C. L. REV. 1 (1988) 
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adjudicative fact within a particular legal controversy, having “no 
substantive implications beyond the specific case in which it is 
introduced”.109 For example, Peggy Davis discloses that, acting as a 
judge, she proceeded in this fashion in a child custody case:110 relying 
on general notions about child development and parental bonding, she 
terminated the parental rights of a young mother, freed the child for 
adoption against the mother’s wishes, and ended her rights to custody 
or contact with the child. Walker and Monahan give State v. Chapple

111 
as another example: in this case, information about the speed with 
which memory decays was introduced for the evaluation of the 
credibility of a particular eyewitness’s testimony. Judges in these two 
cases applied their knowledge of a certain general truth in the resolution 
of a particular case, not affecting any other case. For the purposes of 
this thesis let us treat factual determinations of this sort as 
determinations of adjudicative facts. 

2.5. CONCLUSION 

Establishing a framework of legal decision-making to be relied upon 
by the following chapters, the current chapter mainly presented two 
distinct varieties of legal decision-making: rule-making and 
adjudication. In antitrust law, rule-making decisions draw the line 
between lawful and unlawful categories of business conduct. The 
essence of adjudication is then establishing lawfulness of particular 
instances of business conduct according to these rules. Furthermore, 
this chapter introduced prevention of business conduct with anti-
competitive effects as the goal of antitrust law relevant for this thesis – 
the following chapters will assume that antitrust decision-making 
aspires to attain this goal. More specifically, they will start from this 
assumption in their discussion on the role that is played in legal – in 
                                                
(maintaining that application of scientific knowledge in adjudication – in particular 
through an expert testimony – ordinarily proceeds deductively and starts from general 
knowledge; this general knowledge is then the major premise of the deduction, the 
facts of the case are its minor premise, and the expert’s opinion is the deductive 
conclusion). 

109 Monahan & Walker, supra note 96, at 491. 
110 Davis, supra note 79, at 1541.  
111 State v. Chapple 660 P.2d 1208 (Ariz. S. Ct., 1983). 
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3. TWO TYPES OF EFFECTS IN ANTITRUST LAW 

Both types of legal decision-making introduced in the previous 
chapter – i.e., rule-making and adjudication – may rely on economics. 
However, it would be a mistake to suppose that this means that the same 
economic analysis simply gets to be used for two different purposes. 
This chapter argues to the contrary. It makes clear that there is a 
significant difference between economic analyses informing an 
adjudicative and a rule-making decision. 

This difference concerns two different types of effects studied by 
economics in the context of the law. Consider the following observation 
made by Lipsky: “Economics provides a tool to predict what the 
ultimate effect of a given form of business conduct, or a rule that 

regulates that conduct, will be”.112 The observation refers to two 
distinct sources of effects: business conduct and the law.113 Either 
produces the effects because market participants react respond to it as 
to an incentive. That is why both types of effects lend themselves to 
determination with the help of economics. This chapter explains that 
the two types of effects bear different significance for adjudication and 
rule-making: Adjudication deems relevant only the effects of business 
conduct. Rule-making, in contrast, additionally looks at the effects of 
the law. 

This chapter further maintains that the difference between the two 
types of effects is reflected in the fact that there is a distinctive sub-field 
of economics engaging each of the types. The effects of business 
conduct are primarily studied by industrial organization economics.114 
The effects of antitrust law are the subject matter of a field known as 
                                                

112 Frederic Jenny, et al., Competition Policy Objectives Panel Discussion, in 
EUROPEAN COMPETITION LAW ANNUAL 1997: THE OBJECTIVES OF COMPETITION 

POLICY 1, 14 (Claus-Dieter Ehlermann & Laraine L. Laudati eds., 1998) (emphasis 
added) (Lipsky raises this point when members of the audience are invited to share 
their observations.) 

113 See also Wils, supra note 29, at 424 (“[I]t is important not to confuse the effects 
of the business practice (for instance, exclusivity rebates) to be assessed under Article 
102 TFEU with the effects of the choice of one or another interpretation of Article 
102 TFEU.”). 

114 This sub-field is often referred to only as “industrial organization” or “IO”.  
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the economic analysis of law.115 As it will be further elaborated below, 
economics-oriented antitrust scholarly discourse appears to be 
dominantly preoccupied with the former type of application of 
economics to the antitrust context. 

The current chapter is structured as follows: Section 3.1 briefly 
characterizes the discipline of economics. Subsequent section 3.2 
entertains effects of business conduct and introduces industrial 
organization as the sub-field of economics that studies them. Section 
3.3 discusses how antitrust law prevents anti-competitive business 
conduct by threatening to sanction it. The section also presents the 
economic analysis of law as a sub-field of economics concerned with 
this type of effects. Section 3.4 observes that industrial organization 
dominates the discourse on the antitrust use of economics. Section 3.5 
summarizes and concludes that the ability of economics to advise legal 
decision-makers about effects of the conduct to be regulated as well as 
about effects of the regulation provides this discipline with an 
unparalleled role. 

3.1. PRELIMINARY: ECONOMICS 

Economics lends itself to being used for determination of the effects 
of antitrust law on business conduct as well as the effects of business 
conduct on competition. To understand why they both fall within the 
ambit of economics, one first needs to understand what defines 
economics. An esteemed philosopher of economics Daniel M. 
Hausman argues that economics studies rational choice of agents,116 
                                                

115 Admittedly, these two definitions are not undisputable. What matters for our 
discussion is that some economists focus more on the effects of business conduct 
while others specialize in the study of the effects of the law; the labels that they carry 
are only secondary. Nevertheless, the existing definitions of industrial organization 
and the economic analysis of law provided below do indicate that the former is 
preoccupied mainly with the effects of business conduct and the latter with the effects 
of the law. 

116 This definition includes also behavioral economics. Borrowing from psychology 
and sociology, behavioral economics questions some of the standard assumptions of 
orthodox economics about behavior of economic agents. It argues that this behavior 
is affected by the initial endowments of agents, their tastes for fairness, their inability 
to appreciate future costs, their lack of self-control, and the general use of flawed 
heuristics. The behavioral approach, however, does not amount to an outright 
rejection of the notion of rationality; rather, to achieve greater validity of economics 
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particularly in the context of markets.117 The economic model of 
rational choice consists of two essential elements: preferences and 
constraints. Preferences denote agents’ inner motivations, constraints 
their external incentives. Mathis observes that economics distinguishes 
strictly between these two factors determining human behavior and, 
furthermore, that it traditionally focuses on “changes in behaviour as a 
reaction to external incentives”.118 This centrality of incentives in the 
approach of the discipline is reflected also in the following observation 
by Prendergast: “Incentives are the essence of economics.”119 

The applicability of economics to both types of effects discussed in 
this chapter then follows from the fact that they are both brought about 
by a rational response of market participants to incentives. In both 
cases, agents (businesses and/or consumers) react to costs and benefits 
that they perceive. The difference is in the character of the incentive 
that yields these costs and benefits: in one case the incentive is conduct 
                                                
insights, it advocates recognition of the fact that rationality of economic agents is 
“bounded”. Calls for such a greater validity have in the recent years permeated also 
the discussions on the use of economics antitrust decision-making. See, e.g., Elizabeth 
M. Bailey, Behavioral Economics and U.S. Antitrust Policy, 47 REV. INDUS. ORG. 
355 (2015); Justus Haucap, Bounded Rationality and Competition Policy, in 
COMPETITION POLICY AND THE ECONOMIC APPROACH: FOUNDATIONS AND 

LIMITATIONS 217 (Josef Drexl, et al. eds., 2011); Mitja Kovač, Competition Law and 

Behavioural Evidence in a Courtroom?, in ECONOMIC EVIDENCE IN EU COMPETITION 

LAW 103 (Mitja Kovač & Ann-Sophie Vandenberghe eds., 2016). 
117 Daniel Hausman, Philosophy of Economics, STANFORD ENCYCLOPEDIA OF 

PHILOSOPHY (first published Sept. 12, 2003; substantive revision Dec. 18, 2012), 
http://plato.stanford.edu/entries/economics/. But see Roger E. Backhouse & Steven 
G. Medema, Retrospectives: On the Definition of Economics, 23 J. ECON. PERSP. 221, 
221 (2009) (“Economists are far from unanimous about the definition of their 
subject”). 

118 KLAUS MATHIS, EFFICIENCY INSTEAD OF JUSTICE? SEARCHING FOR THE 

PHILOSOPHICAL FOUNDATIONS OF THE ECONOMIC ANALYSIS OF LAW 12 (2009) 
(emphasis omitted); see also John R. McKean & Robert R. Keller, The Shaping of 

Tastes, Pareto Efficiency and Economic Policy, 12 J. BEHAV. ECON. 23, 21-26 (1983); 
RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW 4 (7th ed. 2007) (“The concept 
of man as a rational maximizer implies that people respond to incentives—that if a 
person’s surroundings change in such a way that he could increase his satisfactions 
by altering his behavior, he will do so.”). 

119 Canice Prendergast, The Provision of Incentives in Firms, 37 J. ECON. 
LITERATURE 7, 3 (1999); see also N. GREGORY MANKIW & MARK P. TAYLOR, 
ECONOMICS 7 (2d ed. 2011) (presenting the fact that “people respond to incentives” 
as the fourth principle of economics). 
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of a business, in the other it is antitrust law itself. The following two 
sections elaborate each type of effects in turn. 

It may prove helpful to accentuate that this thesis examines 
application of economics in determination of facts relevant for antitrust 
decision-making. That is to say that it does not discuss how economics 
can facilitate the choice of the goal to be pursued by antitrust law, i.e., 
the use of normative economics (in its narrow meaning120).121 Hence, 
this thesis only considers positive economics and “prescriptive” 
economics – branch of economics, which consists in the design of 
measures (e.g., legal rules) in order to attain predefined goals (e.g., 
goals proposed by normative economics).122 To explain the prescriptive 
use of economics, Vanberg employs the concept of a hypothetical 
imperative:123 Such an imperative provides prudential advice for what 
the suitable means are to achieve a predefined purpose. As a result, 
hypothetical imperatives proposed by prescriptive economics can be 
rationally examined, while so-called categorical imperatives proposed 
                                                

120 The term “normative economics” is sometimes extended to cover also the design 
of measures based on the learning of positive economics. Below, however, we shall 
label this application of economics as “prescriptive economics”. 

121 As a matter of fact, there are persuasive voices which assert that economics, as a 
science, is by no means able to perform this goal-setting function. See, e.g., 
Buccirossi, supra note 3, at xiv-xv (“Although I do not have any reliable statistics, 
my educated guess is that among economists the opinion that the ultimate goal of 
antitrust law should be to promote total welfare (allocative efficiency) prevails. . . . 
The controversy boils down to the question of whether distributive issues should 
matter for the application of competition law. As pointed out by Martin (2006), this 
is a genuine policy question that cannot and should not be solved by economists.” 
(footnotes omitted)); Daniel Zimmer, Protection of Competition v. Maximizing 

(Consumer) Welfare, in STRUCTURE AND EFFECTS IN EU COMPETITION LAW: STUDIES 

ON EXCLUSIONARY CONDUCT AND STATE AID 23, 31 (Jürgen Basedow & Wolfgang 
Wurmnest eds., 2011) (“Whether competition law is to serve such goals as efficiency 
and consumer welfare is – obviously – a normative question and, as such, a policy 
question. Economics, as a positive discipline, can provide no answer to policy 
questions.”). 

122 Kalle Määttä, Law and Economics from Lawyers’ Point of View, in LAW AND 

ECONOMICS: ESSAYS IN HONOUR OF ERLING EIDE 131, 132 (Erik Røsæg, et al. eds., 
2010); see also David Colander, Retrospectives: The Lost Art of Economics, 6 J. 
ECON. PERSP. 191 (1992) (using in this context the term “the art of economics” and 
attributing it to classical authors). 

123 Viktor J. Vanberg, Consumer Welfare, Total Welfare and Economic Freedom – 

On the Normative Foundations of Economic Policy, in COMPETITION POLICY AND THE 

ECONOMIC APPROACH: FOUNDATIONS AND LIMITATIONS 44, 45-47 (Josef Drexl, et 
al. eds., 2011).  
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by normative economics cannot. In short, this thesis is not primarily 
interested in the goal of antitrust law, as it is irrelevant for the 
discussion on the use of economics in antitrust decision-making 
presented in this thesis.124 

3.2. EFFECTS OF BUSINESS CONDUCT 

The first type of effects relevant for antitrust decision-making to be 
discussed are the effects of business conduct. Businesses do not operate 
in a vacuum – their conduct impacts other entities and, thereby, also 
competition as a phenomenon protected by antitrust law. The 
archetypal kind of business conduct125 is pricing of products offered by 
businesses.126 A change in price of a product impacts customers’ choice 
about how much of that product to buy. It also influences the 
                                                

124 Cf. Kirstein, supra note 23, at 59 (“The traditional economic approach to law 
essentially does not depend on which normative criterion is used. Consumer welfare 
or social welfare are just two possible criteria and any other goal could as well be 
combined with the positive economic analysis.”); Kornhauser, supra note 45, at 68 
(“A commitment to economic analysis of law, however, does not entail a commitment 
to welfarist evaluation of legal rules and institutions.”); Wesley A. Magat, Howard 

Latin’s Analysis of the Legal and Economic Considerations in the Decisions of Judge 

Breyer, 50 L. & CONTEMP. PROBS. 87, 88 (1987) (“[R]ejection of economic efficiency 
as the central decisional criterion does not preclude the use of economic analysis in 
judgments based upon other criteria.”) 

125 The notion of business conduct needs to be understood broadly. It entails not 
only pricing as such, but also, for instance, an agreement to fix prices. To provide a 
non-antitrust parallel, take the inquiry into the effects of violent computer games on 
children’s aggression performed in Brown v. Entm’t Merchs. Ass’n, 564 U.S. 786 
(2011). In this case, the US Supreme Court inquired what effects such videogames 
have on children who play them: Do violent computer games increase children’s 
aggressiveness? The court considered this question in order to assess the rationality 
of a legal rule banning the sale of certain violent video games to children without 
parental supervision. Obviously, the effects relevant to this decision-making problem 
do not result directly from the category of conduct at stake – i.e., selling the games – 
but rather from the act of playing them. The court supposedly extended the causal link 
and related the effects to selling because a child cannot play the game without 
obtaining it first. Such extensions are commonplace in legal decision-making: When 
narrowed down to their core, relevant effects will often be unrelated to any conduct. 
By way of example consider explosiveness of a substance, which is clearly not an 
issue of conduct. Law’s prescriptions, however, always pertain to conduct. While the 
law can hardly forbid a substance from exploding, it can regulate conduct that makes 
undesirable explosions likely, such as manufacturing and trafficking of explosive 
substances. 

126 Other kinds of business conduct pertain, e.g., to product quality, service levels 
and product range. 
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customers’ choice about how much they should buy from the 
competitors, which, in turn, may induce competitors to adjust their 
price. This simple example illustrates how the market participants 
constantly react to each other and how, thus, business conduct may 
produce effects relevant for antitrust law.  

3.2.1. EFFECTS OF CONDUCT ON WHAT?: THE GOAL OF ANTITRUST 

LAW 

Section 2.1 introduced antitrust law as a field of law that aims to 
prevent harm to competition. The effect of business conduct ultimately 
relevant from the perspective of antitrust law is, therefore, its effect on 
competition. Until now, we have held the discussion at a general level, 
without specifying what competition or harming it means. This sub-
section makes the discussion more tangible and defines the notion of 
competitive harm inflicted by business conduct more precisely. 

There are two distinct understandings as to the meaning of 
competition and, thus, also to the goal of antitrust. This distinction is 
most clearly spelled out by Gerber.127 Gerber argues that the first 
meaning of harm to competition is harm to the competitive process 
                                                

127 David J. Gerber, The Future of Article 82: Dissecting the Conflict, in EUROPEAN 

COMPETITION LAW ANNUAL 2007: A REFORMED APPROACH TO ARTICLE 82 37 
(Claus-Dieter Ehlermann & Mel Marquis eds., 2008); accord Oles Andriychuk, 
Rediscovering the Spirit of Competition: On the Normative Value of the Competitive 

Process, 6 EUR. COMPETITION J. 575 (2010); Jürgen Basedow, Introduction, in 
STRUCTURE AND EFFECTS IN EU COMPETITION LAW: STUDIES ON EXCLUSIONARY 

CONDUCT AND STATE AID 3, 4 (Jürgen Basedow & Wolfgang Wurmnest eds., 2011) 
(distinguishing these possible purposes of antitrust: “preservation of a competitive 
structure of the market as a safeguard for future competitive processes” on the one 
hand and “maximization of welfare” on the other hand); Denis Waelbroeck & Donald 
Slater, The Scope of Object vs Effects under Article 101 TFEU, in TEN YEARS OF 

EFFECTS-BASED APPROACH IN EU COMPETITION LAW: STATE OF PLAY AND 

PERSPECTIVES 178, 186-87 (Jacques Bourgeois & Denis Waelbroeck eds., 2012); 
Wolfgang Wurmnest, The Reform of Article 82 EC in the Light of the “Economic 

Approach”, in ABUSE OF DOMINANT POSITION: NEW INTERPRETATION, NEW 

ENFORCEMENT MECHANISMS? 1, 9 (Mark-Oliver Mackenrodt, et al. eds., 2008) (“One 
key issue of the current debate on the more economic approach is the question of what 
EC competition law in general and Article 82 EC in particular ought to protect. 
Broadly speaking, one can discern two opposing views. On the one hand, there is the 
traditional view to protect competition as a process of coordination, which has 
influenced the existing case-law of the European courts to some extent. On the other 
hand, there is the Anglo-Saxon consumer welfare approach.”). 
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(sometimes also called the competitive market structure128 or the 
competition as such). Under this conception, the relevant effects of 
business conduct are hence its effects on the competitive process. The 
second meaning of competition are the welfare outcomes of the 
competitive process.129 If antitrust protects competition in this sense, 
what matters for antitrust decision-making is how business conduct 
impacts welfare.130 

                                                
128 See RENATO NAZZINI, THE FOUNDATIONS OF EUROPEAN UNION COMPETITION 

LAW: THE OBJECTIVE AND PRINCIPLES OF ARTICLE 102 15 (2011) (“The use of 
‘competitive market structure’ and ‘competitive process’ terminology requires further 
qualification. ‘Competitive process’ relates to the dynamic interaction of firms over a 
specified time frame, whereas ‘market structure’ denotes a static state of market at a 
specific point of time. ‘Market structure’ is a neutral term that describes the subject-
matter of any competition analysis rather than an objective of competition law. 
However, competition law is concerned with the impact of behaviour on markets and 
so the application of competition rules almost invariably requires the observation of 
the market over a certain period of time, not at a specific point in time. When an effect 
on market structure is required, the subject-matter of the analysis is the outcome of 
market behaviour, which materializes over time, and not the market structure itself. 
In a similar vein, the preservation of a competitive structure requires, at the very least, 
a comparison between two states of affairs, on in which the conduct under review is 
likely to have a certain impact on the market and one in which such conduct is absent. 
This can only be appraised by examining the competitive process. Therefore, the term 
‘market structure’ is equivalent, in all respects to ‘competitive process’, the two can 
thus be used interchangeably. This is different from the idea that certain market 
structures should be preserved because of their inherent benefits while other market 
structures should be looked at with suspicion because they are inherently harmful or 
are conductive to anti-competitive behaviour. The classic example of such an 
approach is the structure-conduct-performance paradigm of the Harvard School.” 
(footnotes omitted)). 

129 Note that in antitrust scholarship it is not uncommon to refer to a welfare loss as 
a “harm to competition”. See, e.g., Eleanor M. Fox, What Is Harm to Competition? 

Exclusionary Practices and Anticompetitive Effect, 70 ANTITRUST L.J. 371, 409-10 
(2002) (distinguishing between a harm to competition as blocking of competition on 
the merits and a harm to competition as a welfare loss); Fox, supra note 36, at 164. In 
any case, to our purposes, it is not essential whether we use the term “harm to 
competition” for an adverse effect on the competitive process as well as on its welfare 
outcomes, or whether we reserve a special term for either of these effects. What 
matters is that economics can be used in determination of both in a relatively similar 
fashion. 

130 Opinions may differ about the way in which the applicable measure of welfare 
is to be applied. The undesirability of a competitive conduct may be seen either in the 
fact that the conduct fails to maximize the applicable measure of welfare, or in the 
fact that it results in a decrease of welfare. See PINAR AKMAN, THE CONCEPT OF 

ABUSE IN EU COMPETITION LAW: LAW AND ECONOMIC APPROACHES 48 (2012). For 
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To illustrate, the conception of antitrust law as a field of law aspiring 
to protect the competitive process receives attention primarily in the 
European Union131 where it has repeatedly been expressly endorsed by 
the case-law132 as well as legislation.133 Even the supporters of this 
                                                
the purposes of a conceptual discussion on the use of economics in the determination 
of effects of competitive conduct, this distinction is not essential. For brevity, in the 
following, let us adopt the latter perspective; the conclusions, nevertheless, pertain 
also to the maximizing approach. 

131 But see Gregory J. Werden, Antitrust’s Rule of Reason: Only Competition 

Matters (Mar. 1, 2013) (unpublished working paper), available at http://papers. 
ssrn.com/sol3/papers.cfm?abstract_id=2227097 (arguing that US antitrust law in fact 
focuses on the competitive process); Morrison v. Murray Biscuit Co., 797 F.2d 1430, 
1437 (7th Cir. 1986) (“purpose of antitrust law, at least as articulated in the modern 
cases, is to protect the competitive process.”); Tal v. Hogan, 453 F.3d 1244, 1258 
(10th Cir. 2006); SCFC ILC, Inc. v. Visa USA, Inc., 36 F.3d 958, 963 (10th Cir. 
1994); Orbach, supra note 30; Maurice E. Stucke, Reconsidering Antitrust’s Goals, 
53 B.C. L. REV. 551 (2012). 

132 E.g., case C-501/06 P, GlaxoSmithKline v. Comm’n, 2009 EU:C:2009:610, para 
63 (“First of all, there is nothing in that provision to indicate that only those 
agreements which deprive consumers of certain advantages may have an anti-
competitive object. Secondly, it must be borne in mind that the Court has held that, 
like other competition rules laid down in the Treaty, Article 81 EC aims to protect not 
only the interests of competitors or of consumers, but also the structure of the market 
and, in so doing, competition as such. Consequently, for a finding that an agreement 
has an anti-competitive object, it is not necessary that final consumers be deprived of 
the advantages of effective competition in terms of supply or price.” (emphasis 
added)); case C-95/04 P, British Airways v. Comm’n, 2007 EU:C:2007:166, para 106 
(“Article 82 EC is aimed not only at practices which may cause prejudice to 
consumers directly, but also at those which are detrimental to them through their 
impact on an effective competition structure”); see also Waelbroeck & Slater, supra 
note 127, at 186-87 (observing that a contractual clause that “restricts the structure of 
competition . . . continues to be used in very recent judgments to define a “restrictive 
effect on competition””, (emphasis omitted)); Zimmer, supra note 121, at 25 (“An 
analysis of the Court’s comprehensive decision-making practice in the field of 
competition law shows that its understanding of ‘competition’ has both ‘process’ 
(competition as a process) and ‘structural’ (competition as the result of particular 
structural market circumstances) aspects.”); cf. Pierre Larouche & Maarten Pieter 
Schinkel, Continental Drift in the Treatment of Dominant Firms: Article 102 TFEU 

in Contrast to Section 2 Sherman Act, in 2 THE OXFORD HANDBOOK OF 

INTERNATIONAL ANTITRUST ECONOMICS 153, 158 (Roger D. Blair & Daniel D. Sokol 
eds., 2015) (“When dominant firms inflict injury on the competitive process as such, 
this is already sufficient to trigger the application of Article 102 TFEU, even in the 
absence of concrete evidence of consumer harm.”).  

133 See, e.g., Basedow, supra note 127, at 8 (“[T]he European Treaty has not placed 
the maximization of welfare and efficiency at the top rank of its objectives. Quite to 
the contrary, the former Article 3(1)(g) EC which has been transformed into Protocol 
No. 27 by the Treaty of Lisbon puts the Community under an obligation to establish 
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interpretation of EU antitrust law, however, disagree over why the 
competitive process is worth protection.134 On the one hand, the 
competitive process is the power that produces competitive welfare 
outcomes.135 Some commentators hence consider the competitive 
                                                
‘a system ensuring that competition is not distorted’. Thus, the Treaty awards the 
highest rank to a competitive structure of the market that and of the market process.”); 
Carles Esteva Mosso, The More Economic Approach Paradigm: An Effects-based 

Approach to EU Competition Policy, in STRUCTURE AND EFFECTS IN EU 

COMPETITION LAW: STUDIES ON EXCLUSIONARY CONDUCT AND STATE AID 11, 21 
(Jürgen Basedow & Wolfgang Wurmnest eds., 2011) (“[T]he last condition of Article 
81(3) EC/101(3) TFEU . . . essentially states that one cannot take into account 
efficiencies when this would lead to the complete elimination of the competitive 
process. And this is very clearly spelt out in the Guidelines on Article 81(3) EC/101(3) 
TFEU. . . . In other words, if we are in this extreme situation where a practice could 
lead to efficiencies but would eliminate the competitive process, EU competition law 
chooses in favour of the competitive process, not in favour of the efficiencies.”); 
Damien M. B. Gerard, The Effects-based Approach under Article 101 TFEU and Its 

Paradoxes: Modernisation at War with Itself?, in TEN YEARS OF EFFECTS-BASED 

APPROACH IN EU COMPETITION LAW: STATE OF PLAY AND PERSPECTIVES 10, 21 
(Jacques Bourgeois & Denis Waelbroeck eds., 2012) (“The Article 81(3) Guidelines 
also contain a rare clarification of a defining feature of EU competition law, namely 
the prevalence “ultimately” of the process of competition over potential efficiency 
gains.”); Wils, supra note 29, at 417 (“[I]t is clear from Protocol No. 27 on the internal 
market and competition, annexed to the Treaty of Lisbon, that the objective of Article 
102 TFEU (and of the other EU competition rules) is a system of undistorted 
competition, as part of the internal market established by the EU.” (footnotes 
omitted)); Zimmer, supra note 121, at 33 (“In its recent ‘Guidance’ on Article 82 
EC/102 TFEU, the Commission explicitly refers to competition as a process. . . . This 
reads different than some communications dating from previous years, 
communications which seemed to focus entirely and directly on efficiency and 
consumer benefit. Maybe the recent ECJ-Judgement in British Airways has given 
some guidance to the Commission – in this case a guidance not by, but for the 
Commission – causing it to state that the competitive process is at the heart of the 
competition rules, not a particular outcome.”). 

134 See International Competition Network, Report on the Objectives of Unilateral 

Conduct Laws, Assessment of Dominance/Substantial Market Power, and State-

Created Monopolies (2007), avaliable at http://www.internationalcompetition 
network.org/uploads/library/doc353.pdf (showing that the view is not uniform even 
among antitrust agencies of the EU member states). 

135 E.g., Emanuela Arezzo, Is There a Role for Market Definition and Dominance 

in an Effects-based Approach?, in ABUSE OF DOMINANT POSITION: NEW 

INTERPRETATION, NEW ENFORCEMENT MECHANISMS? 21, 41 (Mark-Oliver 
Mackenrodt, et al. eds., 2008); Esteva Mosso, supra note 133, at 21; Wulf-Henning 
Roth, The “More Economic Approach” and the Rule of Law, in THE MORE ECONOMIC 

APPROACH TO EUROPEAN COMPETITION LAW 37, 49 (Dieter Schmidtchen, et al. eds., 
2007). 
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process to be worth protecting because its protection serves welfare.136 
Others, however, view the competitive process as valuable in itself.137 

This thesis does not adopt a particular conception of competition and 
competitive harm. It is not essential for the purposes of its inquiry into 
the antitrust use of economics. That is why the remainder of the thesis 
– except for Chapter 6 devoted to the “more economic approach” – 
keeps the discussion at a general level. Any reference to “harm to 
competition” is thus to be understood so that it can comprise either of 
the conceptions discussed in this sub-section. What matters for this 
thesis is that business conduct does inflict harm to competition (in 
either of its meanings) through rational behavior of market participants, 
and that the impact of the conduct on competition can be established 
with the help of economics. 

3.2.2. INDUSTRIAL ORGANIZATION ECONOMICS 

The effects of business conduct on competition are mediated by 
market participants rationally reacting to this conduct. Consider 
                                                

136 See, e.g., Arezzo, supra note 135, at 41 (“[A]lthough the protection of 
competition might be claimed to be an intermediate objective pursued in order to 
eventually obtain other goals (such as the protection of consumers, growth of industry, 
strengthening of the overall economy, achievement of market integration and so on), 
safeguarding a competitive structure of market remains the primary and direct aim of 
antitrust enforcement.”); Jenny, et al., supra note 112, at 9 (“In my view it is necessary 
to distinguish between ultimate and direct or intermediate goals. Ultimate objectives 
such as prosperity and growth or even pluralism are those which lead political 
decision makers to adopt competition laws. . . . Direct or intermediate goals, on the 
other hand, concern the maintenance of effective competition. They tell us when to 
intervene and what criteria to use for the assessment.”); Gerard, supra note 133, at 12 
(observing that modernization of EU antitrust law entailed “promotion of a 
competitive process conductive to efficiency gains and contributing as a result to the 
welfare of consumers”). 

137 E.g., Josef Drexl, On the (A)political Character of the Economic Approach to 

Competition Law, in COMPETITION POLICY AND THE ECONOMIC APPROACH: 
FOUNDATIONS AND LIMITATIONS 312, 329 (Josef Drexl, et al. eds., 2011) (“[U]nder 
EU law, competition continues to be the very subject-matter of protection and not 
merely as an instrument for the enhancement of economic efficiency.”); Vanberg, 
supra note 123, at 55 (“[A]dvocates of the freedom to compete as a ‘value in itself’ 
are right when they say that at the sub-constitutional level protecting private 
autonomy, and hence the freedom to compete, is a categorical imperative for 
competition policy in a market economy, a duty that cannot be abrogated on grounds 
of promoting ‘economic efficiency’ or for other reasons.”). 
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excessive pricing as an example: When the price of a product is set 
above the competitive price, consumers buy fewer units than they 
would if the price was competitive. They rationally respond to the price 
as to an incentive.138 Alternatively, consider predatory pricing: The low 
predatory prices incentivize consumers to buy from the predatory firm 
rather than its competitors;139 this, in turn, may lead to a rational 
decision of an actual competitor to leave the market or of a potential 
competitor not to enter it. 

This character of the effects of business conduct on competition 
lends them to being studied and determined by economics.140 To put it 
conversely, economic methodology is particularly well suited for the 
determination of these effects.141 The germane subfield of economics 
                                                

138 This also means that some transactions are not carried out because of the higher 
price and, by implication, that the price causes a deadweight loss, i.e., harms welfare. 
E.g., Bruce Lyons, The Paradox of the Exclusion of Exploitative Abuse, in THE PROS 

AND CONS OF HIGH PRICES 65, 66 (Swedish Competition Authority ed., 2007) 
(“Exploitation of consumers is the textbook abuse by a monopolist or dominant firm. 
Because consumers cannot easily switch to an alternative source of supply, the 
dominant firm can raise price to enhance profits. Consumers lose out by having to 
pay more and buy less, and there is a consequent distortion in the allocation of 
resources.”) 

139 Cf. Gregory J. Werden, Assessing the Effects of Antitrust Enforcement in the 

United States, 156 DE ECONOMIST 433, 442 (2008) (“The difficulties are greater still 
in assessing the effects of exclusionary practices under the rubric of ‘predation.’ Such 
practices include not just aggressive price cutting but also some instances of bundling, 
bundle pricing, exclusive dealing, and loyalty discounts. Predatory conduct does not 
directly handicap competitors, but rather attracts away their customers by offering a 
better bargain.”). 

140 See, e.g., DG Competition, Best Practices for the Submission of Economic 

Evidence and Data Collection in Cases Concerning the Application of Articles 101 

and 102 TFEU and in Merger Cases para 1, avaliable at http://ec.europa.eu/ 
competition/antitrust/legislation/best_practices_submission_en.pdf, (last visited Feb. 
20, 2017) (“Economic analysis plays a central role in competition enforcement. 
Economics as a discipline provides a framework to think about the way in which each 
particular market operates and how competitive interactions take place. This 
framework further allows formulating the possible consequences of the practices 
under review.”). 

141 Luke M. Froeb, et al., The Economics of Organizing Economists, 76 ANTITRUST 

L.J. 569, 572-73 (2009) (“Economic methodology is particularly well suited for 
predicting the causal effects of business practices and for determining the effects of 
counterfactual scenarios that are used to determine liability and damages.” (footnotes 
omitted)); see also Gerber, supra note 127, at 48 (“Competition law norms refer to 
the effects of particular conduct, and economic science can be used to assess such 
effects more precisely, more effectively and with greater methodological stability 
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is industrial organization economics, which focuses on behavior of 
businesses in markets,142 primarily as regards the competitive effects of 
this behavior.143 

Application of industrial organization to the issue of 
competitiveness of conduct does not necessarily entail a full-fledged 
analysis of the effects. Consider market definition and market power as 
two concepts often referred to by antitrust-oriented industrial 
organization literature. As the US Supreme Court explained, their 
determination constitutes an intermediary step on the way to 
determination of competitive effects of business conduct.144 Oftentimes 
                                                
than is otherwise possible.”); Gerber, Institutional Embeddedness of Economics, 
supra note 21, at 25 (“Here the role of economics is to specify methods to be used in 
answering factual questions – questions about what has happened or what the 
consequences of particular conduct are likely to be. Given that antitrust law is 
designed to prevent particular kinds of harm to the competition process, the issue if 
often ‘Did particular kinds of conduct “cause” particular results?’ This may involve 
issues such as the assessment of the market power of the enterprises involved, the 
characteristics of the markets in which they operate and other purely factual issues. 
Economic science can provide abstract models and testable hypotheses for use in 
making these factual determinations, and it can supply methods (eg econometrics) for 
analysing them.” (footnotes omitted)). 

142 See LUÍS M. B. CABRAL, INTRODUCTION TO INDUSTRIAL ORGANIZATION 3 (2000) 
(“Industrial organization is concerned with the workings of markets and industries, in 
particular the way firms compete with each other. . . . The main reason for considering 
industrial organization as a separate subject is its emphasis on the study of the firm 
strategies that are characteristic of market interaction: price competition, product 
positioning, advertising, research and development, and so forth.” (emphasis 
omitted)); R. H. COASE, Industrial Organization: A Proposal for Research, in THE 

FIRM, THE MARKET, AND THE LAW 57, 61 (1990) (“Industrial organization has 
become the study of the pricing and output policies of firms, especially in oligopolistic 
situations . . . .”); JEAN TIROLE, THE THEORY OF INDUSTRIAL ORGANIZATION 1 (1988) 
(“To study industrial organization is to study the functioning of markets.”); Roger van 
den Bergh, The More Economic Approach in European Competition Law: Is More 

Too Much or Not Enough?, in ECONOMIC EVIDENCE IN EU COMPETITION LAW 13, 13 
n.2 (Mitja Kovač & Ann-Sophie Vandenberghe eds., 2016). 

143 See Budzinski, supra note 8, at 129 (“Modern industrial economics is a theory 
of competitive harm.”); Coase, supra note 142, at 68 (“[A] major preoccupation of 
economists working in what is called industrial organization has been the study of 
concentration in particular industries and its effects.”); Richard Schmalensee & 
Robert D. Willig, Preface to the Handbook, in 1 HANDBOOK OF INDUSTRIAL 

ORGANIZATION xi, xi (Richard Schmalensee & Robert D. Willig eds., 1989) 
(observing that industrial organization “focuses on business behavior and its 
implications both for market structures and processes”). 

144 FTC v. Ind. Fed’n of Dentists, 476 U.S. 447, 460-61 (1986) (“Since the purpose 
of the inquiries into market definition and market power is to determine whether an 
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the adjudicative inquiry will even not proceed beyond their 
determination – especially market power may serve as a relatively 
reliable proxy of the effects.145 

3.2.3. RULE-MAKING AND ADJUDICATIVE USES 

Knowledge about effects of business conduct serves antitrust rule-
making as well as adjudication.146 For instance, both a rule-maker and 
an adjudicator may take interest in the effect of resale price 
maintenance on competition. The difference between them then 
consists in the respective level of generality. While the rule-maker 
seeks to know how competition is impacted by the whole category of 
resale price maintenance agreements, the adjudicator would like to 
know how a particular resale price maintenance agreement affected 
competition.147 

Let us first consider the rule-making use of information about effects 
of business conduct on competition. The rule-maker takes interest in 
the whole category of business conduct to be regulated. In particular, 
she seeks to learn about the distribution of effects of this conduct, which 
can be described by two dimensions: the frequency of pro- and anti-
                                                
arrangement has the potential for genuine adverse effects on competition, proof of 
actual detrimental effects, such as a reduction of output, can obviate the need for an 
inquiry into market power, which is but a surrogate for detrimental effects.” (internal 
quotations omitted)). 

145 See Baker & Bresnahan, supra note 6; Barry E. Hawk & Nathalie Denaeijer, The 

Development of Articles 81 and 82 EC Treaty: Legal Certainty, in EUROPEAN 

COMPETITION LAW ANNUAL 2000: THE MODERNIZATION OF EC ANTITRUST POLICY 
129, 136-37 (Claus-Dieter Ehlermann & Isabela Atanasiu eds., 2001) (“The logical 
first step of a robust analysis would be to inquire into the effects of the practice on 
prices or output. Effect on prices and output often is very difficult to prove, however. 
Market power (and market definition) frequently serves as an alternative method to 
gauge effective prices or output.”). 

146 See Idot, supra note 8, at 140 ([M]odern industrial economics can intervene at 
two different levels: the rule-making level and the case-making level.”). 

147 Cf. Budzinski, supra note 8, at 129 (“[M]odern industrial economics can be used 
in different ways: to quantify welfare effects of individual cases – but alternatively 
also to shape and design better rules codifying robust presumptions of anticompetitive 
impact.”); Ioannis Lianos, Categorical Thinking in Competition Law and the ‘Effects-

based’ Approach in Article 82 EC, in ARTICLE 82 EC: REFLECTIONS ON ITS RECENT 

EVOLUTION 19, 20 (Ariel Ezrachi ed., 2009) (distinguishing between “an evaluation 
in abstracto of the effect of a specific category of commercial practices” and a 
concrete analysis of the effects of a specific commercial practice). 
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competitive effects on the one hand,148 and the magnitude of both kinds 
of effects on the other.149 Imagine a business practice that almost 
always produces serious harm to competition, whereas the handful of 
its pro-competitive instances are only slightly beneficial. Now imagine 
another practice that is as likely to create significant harm as significant 
social benefits. The optimal rules will likely differ for these two 
categories of business conduct. The former category will very likely 
invite a legal rule that will not require a deep analysis. Take price-fixing 
as an example: since the negative impact on competition is very likely, 
antitrust systems usually refrain from extensive inquiries. In contrast, 
the latter category will in all probability be optimally regulated by a 
rule that anticipates a more nuanced analysis. This is the case, for 
example, with vertical agreements. 

Adjudication, in contrast, entails determination of effects of the 
particular business practice at hand.150 The extent to which effects of 
business conduct are relevant for adjudicators and, thus, how much 
economics is to be used in adjudication151 depends on the formulation 
                                                

148 See Keith N. Hylton & Michael Salinger, Tying Law and Policy: A Decision-

Theoretic Approach, 69 ANTITRUST L.J. 469, 471 (2001) (“Under the decision-
theoretic approach, however, one must know the frequency of anticompetitive tying 
to formulate a rational legal rule.”). The analyses often express the likelihood and the 
magnitude of errors and their effects in relative terms: for instance, false convictions 
are three times less likely than false acquittals but a false conviction produces on 
average five times more intensive effects than a false acquittal. See, e.g., id. at 470; 
David S. Evans & A. Jorge Padilla, Designing Antitrust Rules for Assessing 

Unilateral Practices: A Neo-Chicago Approach, 72 U. CHI. L. REV. 73, 86 (2005). 
Percentual probability of harmfulness of the particular category is regularly referred 
to as the “base-rate probability of anticompetitive harm”. See Yannis Katsoulacos & 
David Ulph, On Optimal Legal Standards for Competition Policy: A General 

Welfare-Based Analysis, 57 J. INDUS. ECON. 410, 413 (2009). 
149 John Vickers, Competition Law and Economics: A Mid-Atlantic Viewpoint, 3 

EUR. COMPETITION J. 1, 10 (2007) (“Decision theory implies that it is not just the 
relative frequency of pro- and anti-competitive consequences that matters to the 
assessment of a per se rule, but the severity of resulting harm in either case.”). 

150 McChesney talks about the use of economics in “deciding issues of antitrust 
liability itself.” Fred S. McChesney, Introduction: The Demand for and Supply of 

Economics in Modern Antitrust, in ECONOMIC INPUTS, LEGAL OUTPUTS: THE ROLE 

OF ECONOMISTS IN MODERN ANTITRUST xi, xii (Fred S. McChesney ed., 1998). 
151 Determination of effects is the typical niche for economics in antitrust 

adjudication. See Barry E. Hawk & James Keyte, Separating the Wheat from the 

Chaff: How the U.S. Courts Analyze Antitrust Evidence, in EUROPEAN COMPETITION 

LAW ANNUAL 2009: THE EVALUATION OF EVIDENCE AND ITS JUDICIAL REVIEW IN 
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of antitrust rules. While some rules anticipate that lawfulness of 
business conduct be assessed with the help of economics, others do not. 
This delineation of the playing field for the adjudicative use of 
economics is considered in the following chapter. As noted, however, 
the use of economics does not always need to aim at the ultimate 
ascertainment of competitive effects; antitrust rules may anticipate 
determination of other facts, for which economics is well-suited, such 
as the market power of a business. 

The use of economics in antitrust adjudication is often called its 
forensic use.152 Schinkel observes that the application of economics in 
antitrust adjudication is usually considered an area of minor importance 
that does not fit well in the traditional agenda of forensic economics.153 
While the traditional agenda entails calculation of damages, in 
particular in the area of torts,154 the typical antitrust application of 
                                                
COMPETITION CASES 713, 721 (Claus-Dieter Ehlermann & Mel Marquis eds., 2011) 
(“[I]t is relatively rare to find expert economic testimony offered in the context of 
proving an agreement or conspiracy among parties . . . . Far more common . . . is a 
discussion of economic analysis when dealing with the effects of an agreement, 
alleged monopoly, or proposed merger.”). 

152 E.g., John M. Connor, Forensic Economics: An Introduction with Special 

Emphasis on Price Fixing, 4 J. COMPETITION L. & ECON. 31 (2008). 
153 Schinkel, supra note 19, at 3-4; see also David Schap, Forensic Economics: An 

Overview, 36 E. ECON. J. 347, 347 (2010) (“Conceived of as economics applied to 
legal matters, forensic economics is a broad field indeed. Some applications that could 
fall under such a rubric, for example antitrust and public utility regulated rate setting, 
for tradition’s sake continue to be classified under other fields within economics.”). 

154 See, e.g., Thomas R. Ireland, The Interface Between Law and Economics and 

Forensic Economics, 7 J. LEGAL ECON. 60, 65 (1997) (“The combined areas of 
damage analysis for personal injuries and wrongful deaths constitute a majority of 
research done in the area of forensic economics.”); Richard A. Posner, The Law and 

Economics of the Economic Expert Witness, 13 J. ECON. PERSP. 91, 94 n.2 (1999) (“I 
do not know what fraction of forensic economists belong to the [National Association 
of Forensic Economics], or how representative they are—but I think not very, as they 
are primarily involved in personal-injury litigation and I believe do not include the 
more prestigious economists who testify in antitrust, securities and other commercial 
litigation. The principal role, to date, of the economic expert witness in personal injury 
litigation has been to testify concerning damages, including lost earnings and 
“hedonic” damages (damages for loss of utility).”); Schap, supra note 153, at 347 
(“Personal injury and wrongful death are the two types of cases that occupy the most 
attention of [forensic economists]”); Schinkel, supra note 19, at 3 (“Indeed, the vast 
majority of the papers published in the volumes of the [Journal of Forensic 
Economics] are on the quantification of damages in individual tort cases. Topics 
include the appropriate discount rate, expected employment duration, and the effects 
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economics – and the application considered in this thesis – assists the 
determination of lawfulness of conduct.155 At any rate, the antitrust 
adjudicative use of economics informs legal decision-making and 
“takes law as given”;156 as such it therefore needs to be included within 
any reasonable definition of forensic economics, albeit as a subfield 
unto itself.157 

Knowledge about the effects of business conduct on competition 
may thus bear relevance to both antitrust rule-making and antitrust 
adjudication. The rule-maker is concerned with the effects in order to 
create or amend legal rules; she intends to achieve an optimal 
formulation of the rules given the goal of maximal prevention of anti-
competitive conduct and eventual secondary goals (e.g., minimization 
of enforcement costs).158 To this purpose, the rule-maker seeks to know 
how effects of the category of business conduct to be regulated are 
distributed. In contrast, the adjudicator approaches antitrust law as 
given and aspires to determine those facts that the applicable rule 
anticipates. If the applicable rule entails an effects-based test of 
                                                
of progressive taxes in present value calculations of lost earning as a result of personal 
injury and wrongful death.”); John O. Ward, The Journal of Forensic Economics: 

Revisiting Its Perspective and Agenda for Research, 25 J. FORENSIC ECON. 5, 6 (2014) 
(“The second division involves the measurement of damages arising from private 
interest disputes such as commercial litigation, employment litigation marital and 
property disputes and personal injury and death litigation. The second division 
became the primary focus of research published in the [Journal of Forensic 
Economics].”). 

155 See generally Frank D. Tinari, The Practice of Forensic Economics: An 

Introduction, 36 E. ECON. J. 398, 399 (2010) (“All civil cases may be viewed as 
consisting of two parts: proving liability for the egregious act of one or more named 
parties, and proving the extent of economic damages, if any. The major focus of 
forensic economics is with respect to economic loss calculations.”). 

156 John O. Ward & Gerald W. Olson, Forensic Economics: A Perspective and An 

Agenda for Research, 1 J. FORENSIC ECON. 1, 2 (1987) (“The primary focus of the 
research of the forensic economist is the measurement of market loss (damages) 
arising from market failures, contract disputes or Torts. Taking the law as given, the 
forensic economist applies economic theory to problems of valuation presented in 
litigation.” (emphasis added)). 

157 See Ireland, supra note 154, at 65 (“[A]ntitrust law and the role economists play 
in antitrust litigation, while technically included within any reasonable definition of 
forensic economics, is really a subfield unto itself within the area of industrial 
organization rather than either forensic economics or law and economics.”). 

158 For an inventory of considerations that impact the optimal formulation, see infra 
Chapter 5. 
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lawfulness, the adjudicator needs to determine the effects of the 
business conduct in question on competition. Unlike the rule-maker, 
the adjudicator takes interest in the effects of a particular instance of 
conduct, not a whole category. 

This two-fold relevance of effects of business conduct should not 
blur the distinction between rule-making and adjudication.159 In 
practice, when it comes to adjudication-embedded rule-making,160 
decision-makers frequently fail to signal in which decision-making 
exercise they are engaging at the given moment.161 As a result, it might 
be unclear to which decision-making purpose they employ the given 
information about the effects. This carelessness should, nonetheless, 
not obstruct the message that rule-making and adjudication are distinct 
and that they employ the information about the effects in different 
ways. 

3.3. EFFECTS OF ANTITRUST LAW 

The other type of effects relevant for antitrust decision-making are 
the effects produced by the existence of antitrust law. Upon closer 
inspection, the effects discussed in the previous section would as well 
arise in a world with no antitrust: Consider an economy which has not 
(yet) adopted antitrust rules. Despite the non-existence of antitrust law 
– or rather due to its non-existence – it is highly likely that there are 
businesses that enter price-fixing agreements or charge predatory 
                                                

159 See RAZ, supra note 33, at 209 (“The fact that the same kind of arguments are 
used in applying and creating laws does not show that there is no difference between 
the two activities. The arguments are used under different assumptions and are 
assigned different roles and weighs.”). 

160 See supra sub-section 2.2.3. 
161 See FLETCHER, supra note 12, at 193 (“[I]t may be the case that courts routinely 

distinguish between the making of rules and applying of them, even though they do 
not always signal the stage of their analysis.”); RAZ, supra note 33, at 207-08 (“[I]t 
may be surprising that the courts do not take more trouble to identify the exact 
borderline between the parts of their judgements concerned with applying and 
creating law. Since the two are radically different one would have expected–it is 
sometimes said–that the courts will divide their judgment into clearly defined parts 
employing radically different reasons to justify their law-applying and law-creating 
conclusions. This, of course, does not happen. Though the courts often indicate their 
awareness that different kinds of arguments are appropriate when they consider using 
law-making powers, they often also mover imperceptibly from one function to the 
other.”). 
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3.3.1. ECONOMIC ANALYSIS OF LAW: SANCTIONS AS DISINCENTIVES 

The subfield of economics that studies effects of law on conduct is 
called the economic analysis of law163 (in the context of antitrust law 
often dubbed economics of enforcement). Its inquiries typically revolve 
around legal sanctions operating as disincentives that discourage 
addressees of the law from undesirable conduct. We can elaborate this 
issue with the seminal model developed by Becker:164 According to his 
model, engaging in an undesirable conduct is based on a rational choice 
made by the agent. The agent selects a particular course of conduct 
based on her private benefits and costs associated with the conduct. In 
contrast, she does not account for the social desirability of the conduct; 
this is just an irrelevant “side-effect” from the agent’s point of view.165 
                                                

163 Economic analysis of law comprises two distinct schools. While the first one 
studies effects of legal rules, the other one seeks to explain the causes of legal rules. 
See, e.g., Lewis A. Kornhauser, Governance Structures, Legal Systems, and the 

Concept of Law, 79 CHI.-KENT. L. REV. 355, 366 (2004) (“For purposes of this Article 
it is useful to distinguish two schools of economic analysis of law from among the 
many diverse projects that comprise the general endeavor: the policy analysis school 
that seeks to predict the consequences of legal rules and institutions on the behavior 
of private individuals and the political economy school that seeks to explain both the 
consequences and the causes of legal rules and institutions.”); Cento G. Veljanovski, 
The Economic Approach to Law: A Critical Introduction, 7 BRIT. J.L. & SOC’Y 158, 
166 (1980) (“The techniques of positive economics are most relevant to what I shall 
term legal impact studies or what Hirsch has called “effect evaluation”. Legal impact 
studies seek to identify and quantify the effects of law on measurable variables. A 
good, though not uncontroversial, example of this application is the positive economic 
analysis of crime.” (footnotes omitted)). This thesis examines mainly the subject 
matter addressed by the former school. Approach of the latter school is adopted only 
in section 7.3. 

164 Gary S. Becker, Crime and Punishment: An Economic Approach, 76 J. POL. 
ECON. 169, 176-79 (1968). Even though Becker’s paper bears the word “crime” in its 
title, the analysis is applicable to other undesirable behaviors as well; Becker 
explicitly recognizes this: “Although the word “crime” is used in the title to minimize 
terminological innovations, the analysis is intended to be sufficiently general to cover 
all violations, not just felonies-like murder, robbery, and assault, which receive so 
much newspaper coverage-but also tax evasion, the so-called white-collar crimes, and 
traffic and other violations.” Id. at 170. 

165 See also Kenneth G. Dau-Schmidt, An Economic Analysis of the Criminal Law 

as a Preference-shaping Policy, 1990 DUKE L.J. 1, 8 (1990) (“In economic analysis, 
crime can be characterized as an externality. An externality is an action or activity by 
which a person realizes her preferences, despite the fact other people have 
incompatible preferences”); Juwon Kwak, Optimal Antitrust Enforcement: 

Information Cost and Deterrent Effect, 41 EUR. J.L. & ECON. 371, 376 (2016) (“Firms 
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To discourage agents from undesirable conduct, the law therefore needs 
to impact their own interest. This is done via a sanction attached to the 
conduct.166 But which sanctions actually discourage anti-competitive 
conduct? Importantly for its discouraging power, sanction is only one 
of the inputs entering the cost-benefit analysis performed by a rational 
agent. As a consequence, the discouraging power of the sanction is 
dependent on the size of the other inputs – the expected sanction must 
be greater than the expected benefit of the conduct.167 Note that in this 
view it is not the magnitude of undesirable effects of – i.e., the harm 
inflicted by – the undesirable conduct that is relevant, even if the harm 
is greater than the benefits obtained by the perpetrator,168 because, as 
                                                
and the court have different objective functions to maximize. Firms try to maximize 
their profit function and the court tries to maximize the social welfare functions.”). 

166 See, e.g., ROGER VAN DEN BERGH & PETER D. CAMESASCA, EUROPEAN 

COMPETITION LAW AND ECONOMICS: A COMPARATIVE PERSPECTIVE 312 (2006) 
(observing that antitrust sanctions “ensure that firms have an incentive to avoid any 
kind of unlawful anti-competitive agreement or practice”). 

167 Wouter P. J. Wils, Optimal Antitrust Fines: Theory and Practice, 29 WORLD 

COMPETITION 183, 190 (2006) (“Deterrence through the use of fines will work if, and 
only if, from the perspective of the company contemplating whether or not to commit 
a violation, the expected fine exceeds the expected gain from the violation. The 
expected fine equals the nominal amount of the fine discounted by the probability that 
a fine is effectively imposed.”). To be more precise, the agent virtually never choses 
between engaging in an undesirable conduct and a complete inactivity; to put it 
differently, the agent selects between a number of conduct alternatives. As a result, to 
deter the agent from undesirable conduct, the sanction needs to be so high that the 
next-best desirable conduct alternative becomes more profitable. 

168 See VAN DEN BERGH & CAMESASCA, supra note 166, at 313-14 (“It is clear that 
cartels cause more harm to society than gain for the participants, since only part of 
the losses are recovered through transfer to the cartels.”). Our discussion in this 
chapter intentionally avoids the issue of efficiency of antitrust law and focuses only 
on its effectiveness. For instance, when discussing the sanction’s size, we never relate 
it to the harm’s size nor talk about internalization of externalities, as efficiency-
concerned authors tend to do. Even though the isolation of the effectiveness of 
enforcement contradicts majority of the economic literature on the topic, which 
usually blankly dives into the efficiency considerations, to isolate the issue is 
conceptually sound. As explained at the outset of the discussion, our interest here is 
the ability of the law to influence conduct; effectiveness is a measure of this ability. 
If efficiency entered the picture, the discussion would cease to be only about what 
changes in conduct the law produces but, instead, the question would be whether these 
effects are desirable given their costs and benefits; that is to say that we would already 
assume a certain goal of antitrust law. See Wils, supra note 167, at 191-92 (arguing 
that relating antitrust sanctions to the competitive harm is characteristic for the 
efficiency-based internalization approach, while relating them to the gains from 
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mentioned, a potential perpetrator does not include the harm suffered 
by others to her cost-benefit calculus. 

Economic analysis of law appears to be well applicable in 
determination of the effects of antitrust law because rational decision-
making is pervasive in the context of market conduct of business.169 
Ulen argues that agents are likely to behave more rationally in a market 
than in a non-market setting because of the issues of frequency, 
commensurability and transparency:170 First, market choices are 
frequent and routine which allows people to learn through repeated 
transactions. Second, money as the commonly used medium for market 
transactions makes it easier for people to compare the costs and benefits 
of available alternatives.171 Third, market choices are typically less 
complex and therefore are easier to understand for people. Moreover, 
surveys conducted among legal counsels of US and EU businesses by 
Beckenstein and Gabel and by Feinberg, respectively, found that an 
important source of anti-competitive behavior is the pursuit of 
corporate gain.172 As a result, it ought to be possible to steer businesses 
away from anti-competitive conduct via sanctions. 

The legal-economic scholarship addresses a number of issues that 
impact the effectiveness of antitrust sanctions. For example, it discusses 
who ought to be sanctioned and what type of sanction ought to be used. 
Instead of sanctioning the business that engages in unlawful conduct, 
                                                
anticompetitive conduct is characteristic for an approach that does not necessarily 
anticipate efficiency as an antitrust goal). 

169 See, e.g., ANTHONY I. OGUS, COSTS AND CAUTIONARY TALES: ECONOMIC 

INSIGHT FOR THE LAW 25 (2006) (“For example, we may be more sceptical of the 
application of the . . . model to a crime of passion than to a decision of a profit-making 
firm whether to skimp on compliance with health and safety regulations.”); VAN DEN 

BERGH & CAMESASCA, supra note 166, at 313 (“Antitrust violations generally result 
from calculating business decisions.”). 

170 Thomas S. Ulen, The Growing Pains of Behavioral Law and Economics, 51 
VAND. L. REV. 1747, 1759-60 (1998). 

171 See also Bork, supra note 6, at 22 (“[E]conomics has produced its most valuable 
results and insights when dealing with the behavior of persons and firms in real 
markets, where dollars may be used as measuring units. Fields such as antitrust have, 
for that reason, benefited most from the application of economics to their problems.”). 

172 Alan R. Beckenstein & H. Landis Gabel, Antitrust Compliance: Results of a 

Survey of Legal Opinion, 51 ANTITRUST L.J. 459 (1982); Robert M. Feinberg, The 

Enforcement and Effects of European Competition Policy: Results of a Survey of 

Legal Opinion, 23 J. COMMON MKT. STUD. 373 (1985). 
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the sanction may be imposed on its individual directors, officers, or 
employees. As a matter of fact, there are sound arguments in favor of 
either approach.173 Further, there are various forms of criminal, 
administrative and civil sanctions as well as non-formal sanctions such 
as societal condemnation that may be incurred. 

This thesis does not further entertain the issue of choice of sanction 
by legal decision-makers. As demarcated at the outset, we are 
concerned with two other decision-making exercises: assessment of 
lawfulness of an individual business conduct (adjudication) and 
establishing the criteria according to which the lawfulness is to be 
assessed (rule-making). The issue of sanctions is exogenous to our 
inquiry – unless stated otherwise, it is assumed that an applicable 
sanction effectively discourages businesses from unlawful conduct. 

3.3.2. ENFORCEMENT ACTIVITY AND ADJUDICATIVE ACCURACY 

The sanction expected by businesses – and thus also the effect that 
antitrust law exerts on their conduct – is determined by more factors 
than only the nominal sanction. In particular, there are two factors on 
the part of the adjudicator that matter. First, the size of the sanction 
expected by the potential infringer depends on how likely it is that an 
instance of anti-competitive conduct will eventually become 
sanctioned. The expected sanction thus depends on the activity of 
enforcement, since the activity determines what fraction of anti-
competitive conduct happens to be adjudicatively assessed and 
sanctioned.174 Businesses then discount the nominal sanction by the 
probability that reflects the size of this fraction. 

                                                
173 See, e.g., John C. Coffee, “No Soul to Damn: No Body to Kick”: An 

Unscandalized Inquiry into the Problem of Corporate Punishment, 79 MICH. L. REV. 
386, 417 (1981); John M. Connor & Robert H. Lande, Cartels as Rational Business 

Strategy: Crime Pays, 34 CARDOZO L. REV. 427 (2012); Gordon & Squires, supra 
note 44; A. Mitchell Polinsky & Steven Shavell, Should Employees Be Subject to 

Fines and Imprisonment Given the Existence of Corporate Liability?, 13 INT’L REV. 
L. & ECON. 239, 239-40 (1993); WOUTER P. J. WILS, THE OPTIMAL ENFORCEMENT 

OF EC ANTITRUST LAW: ESSAYS IN LAW & ECONOMICS 196-98 (2002). 
174 Cf. Katsoulacos & Ulph, supra note 148, at 414 (calling the proportion of 

business conduct investigated by adjudicators the “coverage rate”). 
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Second, an additional factor that may further influence the size of 
the expected sanction is the accuracy of adjudication. An anti-
competitive instance of business conduct is assessed accurately when 
the adjudicator finds it unlawful. Conversely, it is assessed erroneously 
when the adjudicator finds it lawful; such an error is called a false 

acquittal. If the business anticipates that its anti-competitive conduct 
will – with a given probability – be erroneously assessed as lawful by 
the adjudicator, the sanction that it expects decreases.175 In particular, 
the business will discount the sanction by the probability of accurate 
assessment of its anti-competitive conduct.  

We may also witness a converse type of error called a false 

conviction. This time pro-competitive business conduct happens to be 
found unlawful by the adjudicator.176 This type of error does not 
decrease the expected sanction for anti-competitive conduct. Instead, it 
leads to businesses expecting a sanction for behaving pro-
competitively. Such a prospect may discourage businesses from pro-
competitive conduct, which would be an undesirable development from 
the societal point of view.177 A rule-making analysis of the optimal 
formulation of antitrust rules hence needs to account for an additional 

goal: besides prevention of as much anti-competitive conduct as 
possible, the rules also need to seek to prevent as little pro-competitive 

conduct as possible.178 

It is hence possible to distinguish between false acquittals and 
convictions as two types of adjudicative error. If we complement these 
two possibilities with correct acquittals and convictions, we can 
construct the 2 x 2 matrix depicted in Table 1. The upper left-hand and 
                                                

175 Note that it is not considered an adjudicative error if the enforcer fails to 
investigate an anti-competitive practice: the base for errors are exclusively the 
practices that actually get to be substantively evaluated by the enforcer. Schinkel & 
Tuinstra, supra note 38, at 1281 (“Note, however, that the Type II error we specify is 
an error made after investigation, and not prior to it. It does not include those cases 
that were never brought to the attention of the authorities in the first place. Rather, it 
concerns real cartels, that escaped prosecution despite being investigated, since the 
authority falsely concluded the industry acted competitively.”). 

176 It would be more precise to say “pro-competitive or competitively neutral”. We 
shall resort to the simplification for brevity. 

177 See also infra note 313 and accompanying text. 
178 The latter goal can be seen as a secondary goal ensuing from the pursuit of the 

primary goal of prevention of anti-competitive conduct. 
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lower right-hand cells of this table represent cases that are evaluated 
appropriately, whereas the upper right-hand and lower left-hand cells 
are those in which the evaluation is erroneous. Recognition of these 
four alternatives forms a basis of the so-called decision-theoretic error-
based framework,179 which constitutes an indispensable component of 
antitrust rule-making inquiries informed by economics.180 

Table 1: Adjudicative errors 

 
Conduct’s effects 

Anti-competitive Pro-competitive 

D
ec

is
io

n Conviction Correct conviction False conviction 

Acquittal False acquittal Correct acquittal 

Let us conclude the discussion of adjudicative error with a 
terminological remark. When distinguishing the two types of error, we 
refer to false acquittals and convictions.181 The literature uses also other 
                                                

179 This framework was first employed in the Law & Economics literature by Posner 
during the 1970s. See Richard A. Posner, An Economic Approach to Legal Procedure 

and Judicial Administration, 2 J. LEGAL STUD. 399 (1973); Isaac Ehrlich & Richard 
A. Posner, An Economic Analysis of Legal Rulemaking, 3 J. LEGAL STUD. 257 (1974). 
Subsequently, it was introduced into mainstream antitrust scholarship by Joskow and 
Klevorick in 1979. See Paul L. Joskow & Alvin K. Klevorick, A Framework for 

Analyzing Predatory Pricing Policy, 89 YALE L.J. 213 (1979). Modern antitrust 
commentators often reference Easterbrook’s adoption of the framework in a widely 
cited article published in 1984. Frank H. Easterbrook, The Limits of Antitrust, 63 TEX. 
L. REV. 1 (1984); see, e.g., Evans & Padilla, supra note 148, at 74-75; Fred S. 
McChesney, Easterbrook on Errors, 6 J. COMPETITION L. & ECON. 11, 14-16 (2010); 
Geoffrey A. Manne & Joshua D. Wright, Innovation and the Limits of Antitrust, 6 J. 
COMPETITION L. & ECON. 153, 158-59 (2010); Alan Devlin & Michael Jacobs, 
Antitrust Error, 52 WM. & MARY L. REV. 75, 97 (2010); David S. Evans, Lightening 

Up on Market Definition, in RESEARCH HANDBOOK ON THE ECONOMICS OF 

ANTITRUST LAW 53, 77 (Einer Elhauge ed., 2012). 
180 See Wright, supra note 22, at 249 (“The powerful intellectual foundations for the 

error-cost framework extend through many of the now-identified antitrust schools. 
The framework is widely recognized as an indispensable element of modern 
competition policy.”). 

181 Accord C. Frederick Beckner III & Steven C. Salop, Decision Theory and 

Antitrust Rules, 67 ANTITRUST L.J. 41, 50 (1999); Hylton & Salinger, supra note 148, 
at 499. 
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terms to denote these two categories. Authors speak about “false 
positives” or “type I errors” on the one hand, and “false negatives” or 
“type II errors” on the other hand.182 The majority of the literature 
understands false positives (type I errors) to correspond with false 
convictions, and false negatives (type II errors) with false acquittals.183 
Some pieces, however, treat the terms conversely.184 The use of these 
terms can thus create uncertainty as to their meaning.185 The 
inconsistency is caused by the relative character of the terms: False 
positives are occasions when we answer a question “yes” where the 
                                                

182 E.g., Nicolas Forwood, The Commission’s “More Economic Approach” – 

Implications for the Role of the EU Courts, the Treatment of Economic Evidence and 

the Scope of Judicial Review, in EUROPEAN COMPETITION LAW ANNUAL 2009: THE 

EVALUATION OF EVIDENCE AND ITS JUDICIAL REVIEW IN COMPETITION CASES 255, 
256 n.3 (Claus-Dieter Ehlermann & Mel Marquis eds., 2011) (“While “type 1” and 
“type 2” errors appears to have their etymological origins in the 1920s in the context 
of statistical analysis, they have more recently been more widely used to indicate, 
generally, “false positives” and “false negatives” respectively.”); Hylton & Salinger, 
supra note 148, at 499 n.116 (“The terms that are more commonly used in decision 
theory for the two possible types of errors are “false negatives” and “false positives.”). 
Exceptionally, type I errors may be associated with false negatives and type II errors 
with false positives, which leads to even greater confusion. See, e.g., Kwak, supra 
note 165, at 372 (“A false positive adjudication owing to a type-II error (condemning 
procompetitive behavior) will cause over-deterrence of procompetitive behavior. 
However, a false negative adjudication owing to a type-I error (exonerating 
anticompetitive behavior) will cause under-deterrence.”). 

183 See, e.g., Jonathan B. Baker, Taking the Error Out of Error Cost Analysis: 

What’s Wrong with Antitrust’s Right 80 ANTITRUST L.J. 1, 5 (2015); Devlin & Jacobs, 
supra note 179; Larouche & Schinkel, supra note 132, at 165; Willard K. Tom & 
Chul Pak, Toward a Flexible Rule of Reason, 68 ANTITRUST L.J. 391, 394-95 (2000); 
Daniel L. Rubinfeld, Econometrics in the Courtroom, 85 COLUM. L. REV. 1048, 1051 
(1985) (“Type 1 errors involve the cost of concluding that an activity was illegal . . . 
when in fact it was not. Type 2 errors involve the cost of wrongly concluding that an 
activity was not illegal, when in fact it was.” (footnotes omitted)). 

184 See, e.g., Christiansen & Kerber, supra note 8, at 225 (“A type I error is said to 
occur if a conduct with negative welfare effects is wrongly allowed (“false positive”), 
whereas a type II error denotes an erroneous prohibition of behavior that would have 
increased welfare (“false negative”).”); A. Mitchell Polinsky & Steven Shavell, Legal 

Error, Litigation, and the Incentive to Obey the Law, 5 J.L. ECON. & ORG. 99, 100 
(1989) (“Clearly, the chance that a truly guilty defendant will escape liability (a type 
I error) will reduce the incentive to obey the law. And the chance that a truly innocent 
defendant will be found liable (a type II error) will reduce the incentive to obey the 
law because the reward for compliance with the law will be lowered”). 

185 See Christiansen & Kerber, supra note 8, at 225 n.18 (“It is a general problem, 
which we cannot discuss here, that the terms “type I error” and “type II error” as well 
as “false negatives” and “false positives” are used differently in the literature.). 
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correct answer would be “no”. Conversely, committing a false negative 
means answering “no” where the correct answer would be “yes”. What 
is a correct and an incorrect answer, however, depends on how the 
posed question is formulated. We can, for instance, ask whether the 
business practice in question is anti-competitive, but we could also ask 
whether it is pro-competitive, consequently swapping false positives 
and negatives. The use of the terms false acquittal and false conviction 
applied in this thesis avoids this ambiguity. 

3.3.3. PREDICTABILITY 

Another factor determining the effectiveness of antitrust sanctions 
as tools to achieve the goals of antitrust is how able businesses are to 
predict their imposing. Sanctions discourage businesses from anti-
competitive conduct only if businesses are able to predict that their anti-
competitive conduct will be sanctioned. Likewise, to be devoid of fear 
that their pro-competitive practices will happen to be punished, 
businesses need to be able to predict the adjudicative outcomes. 
Predictability of adjudication will below prove to be a crucial 
determinant of the optimal amount of economics in antitrust 
adjudication.186 

3.4. DOMINANCE OF INDUSTRIAL ORGANIZATION ECONOMICS 

We have seen that there are two different types of effects relevant 
for antitrust decision-making, both of which lend themselves to being 
studied by economics. These two uses of economics are, however, not 
treated equal by contemporary literature. The scholarly discourse on the 
application of economics to antitrust law is dominated by the antitrust 
use of economics discussed in section 3.2 (industrial organization) 
rather than the use discussed in section 3.3 (economic analysis of law). 
In other words, scholarly commentary attaches considerably more 

weight to the use of economics in determination of effects of business 

conduct than in determination of effect of antitrust law.187 

                                                
186 See infra section 5.4. 
187 See Baker & Bresnahan, supra note 6, at 2 (“The importance of economics is 

most evident when antitrust cases are resolved in litigation. In deciding individual 
cases, courts routinely undertake a detailed economic inquiry into the nature of 
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This unequal treatment can be illustrated when we look at the 
relevant literature. Klein and Lerner’s account of “how economics has 
influenced antitrust law”188 includes writings on market power, 
horizontal issues, vertical issues and unilateral conduct issues, i.e., only 
on topics that relate to competitive effects of business conduct. 
Furthermore, the tables of contents of a significant majority of leading 
textbooks, monographies and edited volumes on antitrust economics 
convey an identical message: These books are organized into chapters 
that discuss categories of business conduct and their potential anti-
competitive effects, sometimes with a few chapters devoted to concepts 
that serve determination of these effects, such as the relevant market or 
market power. In contrast, only very limited attention is systematically 
paid to the economics of effects of antitrust law on business conduct. 
This applies for instance to the Competition Policy by Motta,189 the 
Handbook of Antitrust Economics edited by Buccirossi,190 The 

Economics of EC Competition Law by Bishop and Walker,191 Global 

Competition Law and Economics by Elhauge and Geradin,192 EU 

Competition Law and Economics by Geradin, Layne-Farrar and 
                                                
competition and the effect of challenged practices on that competition. . . . Economic 
reasoning also plays an important role in framing legal rules.”); Roger D. Blair & D. 
Daniel Sokol, Introduction, in 1 THE OXFORD HANDBOOK OF INTERNATIONAL 

ANTITRUST ECONOMICS xiii, xiii (Roger D. Blair & D. Daniel Sokol eds., 2015) 
(“Antitrust economics is a subset of industrial organization economics. What makes 
antitrust economics rather unique is the centrality of economic analysis to the 
development of antitrust law and policy. In the United States antitrust economics 
guides all antitrust analysis by government enforcers (at the federal level the 
Department of Justice Antitrust Division and the Federal Trade Commission) and 
courts.”); Christiansen & Ewald, supra note 8, at 143 (“[I]ndustrial economics (or 
industrial organization, as it is called in the US), the field of economic science most 
closely related to competition law and policy.”). 

188 Benjamin Klein & Andreas V. Lerner, Introduction: The Economics Revolution 

in Antitrust Law, in 1 ECONOMICS OF ANTITRUST LAW ix, x (Benjamin Klein & 
Andreas V. Lerner eds., 2008). 

189 MASSIMO MOTTA, COMPETITION POLICY: THEORY AND PRACTICE (2004). 
190 HANDBOOK OF ANTITRUST ECONOMICS (Paolo Buccirossi ed., 2008). 
191 SIMON BISHOP & MIKE WALKER, THE ECONOMICS OF EC COMPETITION LAW: 

CONCEPTS, APPLICATION AND MEASUREMENT (3d ed. 2010). 
192 EINER ELHAUGE & DAMIEN GERADIN, GLOBAL COMPETITION LAW AND 

ECONOMICS (2d ed. 2011). 
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Petit,193 The Antitrust Revolution edited by Kwoka and White,194 or 
Economics for Competition Lawyers by Niels, Jenkins and 
Kavanagh.195 

Moreover, recall the observation that antitrust law is closely and 
fundamentally related to economics presented at the outset of the 
introduction.196 This observation reflects the importance of the 
competitive effects of business conduct, not of the effects of antitrust 
law: The basis of the assertions of close relationship between antitrust 
and economics is the nature of the object of regulation. For instance, 
for Norberg the antitrust relevance of economics follows from the fact 
that antitrust regulates business conduct in the markets,197 and for 
Elhauge that it regulates market competition.198 What these authors 
have in mind is the application of economics in order to identify 
competitive effects of business conduct. Antitrust law is therefore 
primarily viewed as an outpost of industrial organization.  

We will discuss below that the preference for economics of effects 
of business conduct over economics of effects of antitrust law has 
implications for the scholarly discourse. It may lead to the one-sided 
understanding of the “more economic approach” to EU antitrust law as 
an initiative to increase the amount of economics in antitrust 
adjudication,199 as well as it may induce advocacy of more economics 
than optimal in antitrust adjudication.200 

                                                
193 DAMIEN GERADIN, et al., EU COMPETITION LAW AND ECONOMICS (2012). 
194 THE ANTITRUST REVOLUTION: ECONOMICS, COMPETITION, AND POLICY (John E. 

Kwoka & Lawrence J. White eds., 6th ed. 2013). 
195 GUNNAR NIELS, et al., ECONOMICS FOR COMPETITION LAWYERS (2d ed. 2016). 
196 See supra text accompanying notes 1 – 7. 
197 Norberg, supra note 7, at 2 (“[I]n the field of competition law economics is an 

unavoidable companion, since it regulates the conduct of economic operators in the 
markets.”). 

198 Einer Elhauge, Introduction and Overview to Current Issues in Antitrust 

Economics, in RESEARCH HANDBOOK ON THE ECONOMICS OF ANTITRUST LAW 1, 1 
(Einer Elhauge ed., 2012). 

199 See infra Chapter 6. 
200 See infra sub-section 7.1.1. 
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3.5. CONCLUSION 

This chapter argued that there are two different types of effects 
relevant for antitrust decision-making and susceptible to the 
methodology of economics. Effects of the first type are effects of 
business conduct on competition. Effects of the second type are effects 
of antitrust law on business conduct. These two types of effects can be 
mapped onto the distinction between adjudication and rule-making. 
From the perspective of adjudication, the only potentially relevant 
effects are effects of business conduct on competition. Rule-making, in 
contrast, needs to be further informed about effects of antitrust law on 
business conduct.201 In particular, the rule-maker needs to know how 
the law impacts business conduct and, in turn, how business conduct 
impacts competition. 

Figure 3: Three categories of effects relevant for antitrust decision-
making 

Rule-making 

A 

Effects of antitrust law on business 
conduct 

(economic analysis of law) 

B 

Effects of business conduct on 
competition  

(industrial organization economics) 

Adjudication C 

According to the character of the effects and the decision-making 
purpose to which they are used, we can therefore develop three 
categories of effects relevant for antitrust decision-making (see Figure 
                                                

201 See also the examples of rule-making facts presented supra in sub-section 2.4.2. 
As a matter of fact, these examples represent the effects of the conduct to be regulated 
as well as the effects of the regulation. See supra text accompanying notes 102 – 107. 
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3 above). Category A entails use of information about effects of 
antitrust law on business conduct for the purposes of rule-making. 
Category B embodies determination of effects of a whole class of 
business conduct in order to inform creation of antitrust rules. Category 
C refers to ascertainment of competitive effects of a particular instance 
of business conduct in the course of adjudicative evaluation of its 
lawfulness (if the applicable antitrust rule anticipates so). 

Furthermore, this chapter observed that effect of business conduct 
and of antitrust law are studied by two distinctive sub-fields of 
economics that may inform the decision-making. The former effects are 
addressed by industrial organization economics while the latter by the 
economic analysis of law. As a result, industrial organization finds use 
in rule-making as well as in adjudication (categories B and C), but the 
economic analysis of law only in rule-making (A). This means that 
industrial organization cannot be defined as adjudication-related related 
economics because it, in addition, finds its use also in rule-making. 
Likewise, economic analysis of law (as we understand it here) is not 
the same thing as rule-making economics because rule-making 
economics comprises also industrial organization.  

The chapter advanced the argument that industrial organization 
dominates the discourse on the use of economics in antitrust decision-
making. Admittedly, the boundaries between the two sub-fields of 
economics are fuzzy and hardly impermeable. Many inquiries of 
industrial economics do to some extent consider the effect of antitrust 
sanctions on conduct of businesses.202 However, antitrust economics 
has become so complicated that specialization is simply inevitable;203 
as a result, the impact of antitrust law on business conduct is not central 
                                                

202 See, e.g., Schmalensee & Willig, supra note 143, at xi (defining industrial 
organization as “the broad field within microeconomics that focuses on business 
behavior and its implications both for market structures and processes, and for public 
policies towards them”). 

203 Keith N. Hylton, Preface, in ANTITRUST LAW AND ECONOMICS xi, xi (Keith N. 
Hylton ed., 2d ed. 2010) (“Antitrust economics has become a very complicated field. 
It requires specialization”); cf. Coase, supra note 142, at 61 (“[M]odern economists 
writing on industrial organization have taken a very narrow view of the scope of their 
subject.”); 
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to industrial organization economics,204 which is why its inquiries 
usually model the factors that determine the effect of law on conduct 
quite simplistically. Most importantly, however, the argument does, in 
fact, not pertain to the disciplinary divide as much as to the difference 
between the two types of antitrust-relevant effects: the impact of 
business conduct on competition appears to receive much more 
attention than the impact of antitrust law on business conduct, e.g., as 
regards predictability of antitrust law. 

The dual use of economics in antitrust decision-making is different 
from the use of other sciences in other fields of law. Consider 
toxicology as an illustration. When used for adjudicative purposes, 
toxicology can answer the question whether the particular consumption 
of a certain substance led to the observed health deterioration. When 
used for rule-making purposes, the application is slightly different. 
Imagine a rule that aims to prevent deterioration of health following 
from addition of toxic substances to food. Such a rule may want to enlist 
the substances that should not be added to food. In doing so, it needs to 
rely on knowledge about what types of substances are likely to impact 
human health adversely; this knowledge may clearly be provided by 
toxicology. The use of toxicology in these two examples is hence 
equivalent with the use of (industrial organization) economics for 
determination of the competitive effects of business conduct. 

                                                
204 See Buccirossi, supra note 3, at xii (“This Handbook covers the contribution of 

“industrial organization” researches to the identification of anticompetitive conduct 
and the enforcement of competition law. Industrial organization models aim at 
explaining the functioning of markets. . . . I want to clarify what topics this Handbook 
does not cover and why. As I have argued before, the actual day-to-day enforcement 
of antitrust law depends on the institutional setting . . . . One can refer to the analysis 
of these aspects of the application of the substantive antitrust norms as the analysis of 
the antitrust policy. Economics can contribute and has contributed to our 
understanding of the functioning of this larger and more complex system. . . . To 
clarify, some questions that may benefit from an economic analysis are: . . . What 
standard of proof should be required in antitrust cases? Why in some jurisdictions the 
private enforcement of antitrust is more frequent that in other jurisdictions? Which of 
the two types of enforcement is more effective in deterring anticompetitive conducts. 
. . . These questions are clearly different from the questions addressed in this 
Handbook: What conducts should be deemed anticompetitive? In what 
circumstances? and How can we identify them? These are the central questions to 
competition law.” (emphasis omitted)). 
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In addition, however, economics can be used to ascertain how 
antitrust law impacts business conduct, which is another type of 
information highly relevant for rule-making. The fact that economics 
lends itself to determination of this type of fact is unrelated to the use 
of economics in determination of business conduct. The applicability 
of economics in this situation is driven solely by the mechanism that 
animates the impact of antitrust law on business conduct, i.e., rational 
response of businesses to sanctions as incentives. Antitrust economics 
and economists are, hence, in a remarkable position – their framework 
is applicable to the very subject matter of the issue to be regulated (the 
framework of economics is applicable to competitive effects as the 
framework of toxicology is applicable to poisoning), as well as to the 
effectiveness of the regulation. 

In many fields of law, economics is applicable only in ascertainment 

of the impact of the law on conduct. Consequently, in these fields, 
economics finds only rule-making use, not adjudicative. Take the 
mentioned rules aiming to prevent poisoning by food. When the rules 
are designed, economics can be used in order to learn how the 
addressees of the rules react to different formulations of the rules and, 
thus, to achieve their optimal formulation. However, economics has no 
application in assessing whether a particular instance of use of a 
substance in food was legal. To be sure, in a food poisoning case as 
well as in a number of other legal fields, economics and economists 
could be called in to determine damages. It is, however, important to 
recognize that assessment of lawfulness of conduct (designated 
adjudication in this thesis) and determination of damages (or a sanction) 
are distinct decision-making exercises, and that the latter exercise 
usually does not entail a use of economics proper.205

                                                
205 See McChesney, supra note 150, at xii (“[M]ost courtroom exercises in antitrust 

damage estimation involve as much the use of accounting information and the 
manipulation of spreadsheet data as they do any application of real economics.”). 
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4. HOW ANTITRUST RULES SHAPE THE AMOUNT OF 

ECONOMICS TO BE USED IN ADJUDICATION 

The preceding chapter considered the antitrust use of economics in 
both rule-making and adjudication. This chapter narrows the focus only 
to the adjudicative use, in particular to the amount of economics that is 
used in adjudicative inquiries,206 and examines how the formulation of 
antitrust rules conditions the use of economics in the inquiries.207 This 
chapter, therefore, adopts the perspective “de lege lata”; it asks how 
valid law constrains – or, seen conversely, authorizes – the use of 
economics in adjudication. 

Typically, antitrust law typically does not explicitly instruct the 
adjudicator how much economics to use in her task. Instead, this 
information is communicated to her indirectly through the formulation 
of substantively regulative antitrust rules that she is supposed to apply. 
These rules advise businesses and adjudicators about which conduct is 
lawful and which unlawful. Through the provision of criteria according 
to which lawfulness of business conduct is to be assessed, they also 
predetermine a certain way of ascertainment of facts. For example, the 
rule may prohibit agreements that fix prices. Such a rule anticipates that 
adjudicators will perform factual inquiries into the fact whether a price-
fixing agreement was concluded, with tools appropriate for such an 
inquiry. In contrast, another rule may prohibit provision of rebates that 
harm competition. Such a formulation expects the adjudicator to 
examine the effects of a rebate on competition, which is best done with 
the help of economics. 

                                                
206 Cf. United Nations Conference on Trade and Development, The Use of Economic 

Analysis in Competition Cases 4 (2009), avaliable at http://unctad.org/en/Docs/ 
ciclpd4_en.pdf; (“Not all competition cases call for complex economic analysis.”); 
Andrew I. Gavil, Competition Policy, Economics and Economists: Are We Expecting 

Too Much?, in INTERNATIONAL ANTITRUST LAW & POLICY: FORDHAM CORPORATE 

LAW INSTITUTE CONFERENCE 2005 575, 590 (Barry E. Hawk ed., 2006) (“As courts 
and U.S. antitrust agencies have long recognized, not every antitrust case involves the 
economic equivalent of “rocket science.””). 

207 See Roth, supra note 135, at 38 (observing that valid law may constrain the 
adjudicative use of economics). 
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Formulation of the rules thus governs the use of economics in 
antitrust adjudication. Antitrust doctrine has developed typologies of 
rules that reflect how much economics one needs to assess lawfulness 
of business conduct under the given rules. US antitrust law refers to 
“rule-of-reason” inquiries and to “per se” rules. In the European Union, 
the scholarship focuses on restrictions of competition “by effect” and 
“by object” as well as on “effects-based” and “form-based” rules. These 
and additional notions are analyzed in this chapter. 

This chapter is divided into seven sections. Section 4.1 introduces 
differentiation of antitrust rules as a determinant of the amount of 
economics to be used in their application. Section 4.2 considers the 
famous US distinction between the rule of reason and per se rules. 
Section 4.3 discusses restrictions of competition by effect and by object 
as they are recognized by EU antitrust law. Section 4.4 entertains 
effects-based and rule-based antitrust rules. Section 4.5 considers 
standards and rules in antitrust law. Section 4.6 examines what it means 
that adjudication proceeds “case by case”. Section 4.7 concludes. 

4.1. DEGREE OF DIFFERENTIATION OF ANTITRUST RULES 

In their 2006 article, Christiansen and Kerber introduce “the notion 
of a continuum of more or less differentiated rules”.208 This continuum 
spans from one extreme, at which competitive effects are no relevant 
criterium of conduct’s lawfulness, to the other, at which the criterion of 
lawfulness is the impact of the conduct on competition. While the 
former rule anticipates no economic inquiry, the latter wants the 
decision-maker to perform a full blown economic analysis of 
competitive effects. Christiansen and Kerber underline existence of 
many intermediate solutions between these two extremes.209 An 
example could be a rule that considers a certain form of business 
conduct unlawful if the market power of a business in question exceeds 
a given threshold.210 They further assume that the greater the 
differentiation, the greater the adjudicative accuracy – they reject the 
                                                

208 Christiansen & Kerber, supra note 8, at 220-21 (emphasis added). 
209 See also Baker, supra note 183, at 31 n.135 (“[C]ourts may craft doctrinal rules 

that fall between the poles of bright-line rules and unstructured standards.”). 
210 See, e.g., Hawk & Denaeijer, supra note 145, at 136-37. 
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idea of an irrational rule-maker who would devise a highly 
differentiated antitrust rule that would, however, fail at telling anti-
competitive conduct apart from pro-competitive.211 Also the analysis 
presented in the following sections adopts this assumption. 

4.2. RULE OF REASON AND PER SE RULES 

The probably best-known pair of terms reflecting differentiation of 
antitrust rules consists of the rule of reason and per se rules. Broadly, 
an application of the rule of reason amounts to a careful consideration 
of circumstances pertaining to the particular instance of business 
conduct whereas an application of a per se rule does not. Originating in 
the United States antitrust law, these concepts have been debated in and 
eventually also introduced into other jurisdictions. This section 
discusses these concepts and their impact on the adjudicative use of 
economics.212 

4.2.1. RULE OF REASON 

Let us first consider the historical origin of the rule of reason. This 
concept originates from the wording of Section 1 of the Sherman Act 
(1890). Section 1 provides that every contract, combination in the form 
of a trust or otherwise, or conspiracy, in restraint of trade or commerce 
is unlawful. A literal reading of the provision – according to which 
“restraint of trade or commerce” refers to every such constraint, no 
matter how slight – catches too much,213 and is therefore hardly a 
practically workable interpretation of the section. In response to this 
problem, the US courts narrowed down the literal scope to only 
                                                

211 See also Louis Kaplow, The Value of Accuracy in Adjudication: An Economic 

Analysis, 23 J. LEGAL STUD. 307, 326 (1994) (“In essence, the simple rule is a 
command that the adjudicator not invest in more accurate information, and the 
complex rule is a command that the adjudicator invest in more accurate information. 
Thus, the specificity of substantive rules is one of the ways in which a legal system 
indicates how accurate its adjudication is meant to be.”). 

212 The distinction bears also significant procedural and institutional implications 
which, however, cannot be discussed here. 

213 See Bd. of Trade of Chi. v. United States, 246 U.S. 231, 238 (1918) (“Every 
agreement concerning trade, every regulation of trade, restrains. To bind, to restrain, 
is of their very essence.”). 
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unreasonable restraints;214 that is how the rule of reason was 
constructed.215 

A rule-of-reason analysis is an extensive one. To actually determine 
whether a restraint is or is not unreasonable, the adjudicator is required 
to consider a wide range of factors.216 This does not necessarily mean 
that she needs to take into account other policy objectives than 
protection of competition;217 rather, it means that she needs to consider 
an extensive range of factors to ascertain whether the conduct in 
question does harm competition. The rule of reason thus involves a 
flexible factual inquiry into restraint’s overall competitive effect,218 
which is why Stucke calls it a “totality-of-economic-circumstances 
standard”.219  

                                                
214 Standard Oil Co. of N.J. v. United States, 221 US 1 (1911); Adriaan ten Kate Sr., 

Hundred Years Rule of Reason Versus Rule of Law 2 (June 14, 2016) (unpublished 
working paper), available at https://ssrn.com/abstract=2795797 (“First a distinction 
was made between reasonable and unreasonable restraints. Reasonable restraints were 
not in violation of the Sherman Act; unreasonable restraints were. That gave rise to 
the so-called rule of reason.” (emphasis omitted)). 

215 The concept of the rule of reason is applied also to Section 2 that deals with 
unilateral antitrust violations. See Standard Oil Co. of N.J. v. United States, 221 US 
1, 61-62 (1911) (“When the secondd section [of the Sherman Act] is thus harmonized 
with . . . the first, it becomes obvious that the criteria to be resorted to in any given 
case for the purpose of ascertaining whether violation of the section have been 
committed is the rule of reason guided by established law.”); Mark S. Popofsky, 
Section 2, Safe Harbors, and the Rule of Reason, 15 GEO. MASON L. REV. 1265, 1270 
(2008) (“Section 2, as the Supreme Court held in the seminal Standard Oil case, 
implements the same Rule of Reason as Section 1.” (emphasis omitted)). 

216 See, e.g., Cont’l Television v. GTE Sylvania, 433 U.S. 36, 49 (1977) (“Under 
this rule the factfinder weighs all of the circumstances of a case in deciding whether 
a restrictive practice should be prohibited as imposing an unreasonable restraint on 
competition”); Nat’l Soc’y of Prof’l Eng’rs v. United States, 435 U.S. 679, 692 (1978) 
(listing “the facts peculiar to the business, the history of the restraint, and the reasons 
why it was imposed”). 

217 To be sure, the notion of the rule of reason is sometimes used also in situations 
when other objectives, such as distribution of wealth, enter the adjudicator’s calculus. 
That is however the recessive tradition. The dominant tradition has it that a rule of 
reason inquiry is an inquiry into the practice’s impact on competition. OLIVER BLACK, 
CONCEPTUAL FOUNDATIONS OF ANTITRUST 65-69 (2005); Oliver Black, Per se Rules 

and Rules of Reason: What are They?, 18 EUR. COMPETITION L. REV. 145, 146-48 
(1997). 

218 Maurice E. Stucke, Does the Rule of Reason Violate the Rule of Law?, 42 
UNIVERSITY OF CALIFORNIA DAVIS LAW REVIEW 1375, 1379 (2009). 

219 Id. at 1382. 
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4.2.2. PER SE RULES 

We can now turn to the per se rules. As explained by Jefferson 

Parish Hosp. Dist. No.2 v. Hyde, some kinds of practices are prohibited 
per se because the costs of determining whether the particular practice 
produced anti-competitive effects are unjustified.220 If such a rule is in 
place, the adjudicator only has to satisfy herself that the conduct before 
her is of one of the specified kinds in order to condemn it under 
Sherman Act. The classic examples of contemporary Section 1 per se 
violations are naked horizontal price-fixing agreements,221 certain 
types of group boycotts,222 bid-rigging,223 market allocations between 
horizontal competitors,224 and certain tying arrangements.225 

Very often, the focus of the scholarship is on per se prohibitions – 
also the preceding paragraph entertained this variety of antitrust rules. 
It is, however, important to note that per se rules can be also permissive: 
rather than condemning a category of conduct as unlawful, the per se 
rule then designates a pertinent category as lawful.226 Easterbrook 
therefore recognizes both per se rules of unlawfulness and per se rules 
of lawfulness.227 Per se rules of lawfulness often pass under a different 
                                                

220 Jefferson Parish Hosp. Dist. No.2 v. Hyde, 466 U.S. 2, 15 n.25 (1984) (“The 
rationale for per se rules in part is to avoid a burdensome inquiry into actual market 
conditions in situations where the likelihood of anti-competitive conduct is so great 
as to render unjustified the costs of determining whether the particular case at bar 
involves anti-competitive conduct.”). 

221 See Arizona v. Maricopa County Med. Soc’y, 457 U.S. 332, 348 (1982). 
222 See FTC v. Super. Ct. Trial Lawyers Ass’n, 493 U.S. 411, 452 n.9 (1990). But 

see Hawk & Keyte, supra note 151, at 718 (“Group boycotts usually are condemned 
under the per se rule only when there is evidence of an agreement among direct 
competitors and the combined companies have a significant degree of market 
power.”). 

223 Nat’l Soc’y of Prof’l Eng’rs v. United States, 435 U.S. 679, 695 (1978). 
224 United States v. Topco Assocs., Inc., 405 U.S. 596, 608-09 (1972). 
225 Int’l Salt Co. v. United States, 332 U.S. 392, 399 (1947). But see Hawk & Keyte, 

supra note 151, at 718 (“For tying arrangements, courts apply the per se rule only if 
the supplier has substantial market power over the tying product and there is a 
substantial potential for impact in the tied market – i.e., the notion that tying is a per 

se violation is a mischaracterization.”). 
226 See Hawk & Denaeijer, supra note 145, at 132 (“The converse of per se 

prohibition are per se rules of permission”). 
227 See Frank H. Easterbrook, Ignorance and Antitrust, in ANTITRUST, INNOVATION, 

AND COMPETITIVENESS 119, 130 (Thomas M. Jorde & David J. Teece eds., 1992) 
(giving the following examples of per se lawful conduct: introduction of new products 
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name: safe harbors. Popofsky presents the below-cost pricing criterion 
for establishment of predatory pricing as an example: even though 
above-cost pricing could make consumers worse off in some 
circumstances, such conduct is nonetheless lawful.228 

4.2.3. DIFFERENCE AND INTERMEDIATE SOLUTIONS 

The difference between an adjudicative inquiry governed by the rule 
of reason and one governed by a per se rule therefore consists in the 
level of detail of the inquiry. While the rule-of-reason assessment 
entails an extensive “searching inquiry”,229 application of a per se rule 
hinges on a very limited set of facts that are relatively easy to determine. 
A per se rule does not allow a more detailed analysis because “to 
examine the practice at hand in any detail is to abandon per se 
treatment”.230  

US antitrust law recognizes antitrust rules that are located between 
the two extremes.231 Such a rule may, for instance, anticipate that 
lawfulness of the practice be assessed according to the market power 
enjoyed by the business in question, without a necessity to determine 
the effects. Rules occupying this middle ground are referred to with a 
variety of expressions such as “structured rule of reason”, “truncated 
rule of reason”, “quick look rule of reason”, “abbreviated rule of 
                                                
(although they may destroy desirable substitutes), and expansion of production 
capacity (even though new plants may discourage entry)). 

228 Popofsky, supra note 215, at 1271 (referring to Barry Wright Corp. v. ITT 
Grinnell Corp., 724 F.2d 227, 234-35 (1st Cir. 1983)); see also Monti, supra note 8, 
at 20 (“Above-cost predatory pricing is a good example of this: while economists 
agree concede that in certain circumstances this behavior is anticompetitive, it is so 
unlikely to obtain that it makes more sense to allow above costs discounts lest one 
chills price competition.”).  

229 Edward Brunet, Antitrust Summary Judgment and the Quick Look Approach, 62 
SMU L. REV. 493, 499 (2009); see also ten Kate Sr., supra note 214, at 2 (observing 
that application of the rule of reasons entails a “fact-finding exercise on a case-by-
case basis”). 

230 Easterbrook, supra note 227, at 130; accord Hawk & Denaeijer, supra note 145, 
at 131 (“[B]y definition the nature of the per se prohibition rule forecloses an in-depth 
analysis of the effect of the restrains on the market.”). 

231 E.g., Vickers, supra note 149, at 12 (“But is there any middle ground between 
per se illegality and full rule-of-reason? The answer, at least for the US, appears to be 
yes.”). 
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reason”, “rebuttable per se (il)legality”, or “modified per se 
(il)legality”.232 

4.2.4. USE OF ECONOMICS 

A rule-of-reason inquiry is an inquiry into the competitive effects of 
the practice at bar.233 As such, its application invites the use of 
economics. For instance, a study by the United Nations Conference on 
Trade and Development observes that “[w]here a rule of reason is 
applied, economic analysis is typically used in constructing and testing 
theories of harm and the assessment of efficiency gains”.234 Likewise, 
Gavil maintains that application of the rule of reason entails reliance on 
economic concepts.235 According to Schinkel, application of economics 
in antitrust adjudication is “most powerful” under the rule of reason.236 
Kaplow talks about a “natural affinity” of the rule of reason with 
economics.237 Haw argues that economics is an inevitable component 
of a rule-of-reason inquiry.238 In short, assessment of lawfulness of 
business conduct according to a rule of reason relies on the use of 
                                                

232 See Hawk & Denaeijer, supra note 145, at 135; Katsoulacos & Ulph, supra note 
148, at 412 n.7. 

233 E.g., Roger D. Blair & D. Daniel Sokol, The Rule of Reason and the Goals of 

Antitrust: An Economic Approach, 78 ANTITRUST L.J. 471, 475 (2012) (“It is clear 
that the rule of reason is aimed at determining the competitive effects of a business 
practice under review.”); Hawk & Denaeijer, supra note 145, at 134. 

234United Nations Conference on Trade and Development, supra note 206, at 4; see 

also McChesney, supra note 150, at xv (“Once rule-of-reason analysis has been 
defined as the norm in antitrust, economic models are required in order to determine 
whether the societal benefits or costs of a particular practice dominate.”). 

235 Andrew I. Gavil, Defining Reliable Forensic Economics in the Post-

Daubert/Kumho Tire Era: Case Studies from Antitrust, 57 WASH. & LEE L. REV. 831, 
835 (2000) (“The rise of [the] rule of reason also signalled increased reliance on 
economic concepts.”). 

236 Schinkel, supra note 19, at 5 (“In fact, the application of IO economics is often 
most powerful in investigations that come under the rule of reason.”). 

237 Louis Kaplow, Antitrust, Law & Economics, and the Courts, 50 L. & CONTEMP. 
PROBS. 181, 195 (1987) (“The rule of reason might appear to have a natural affinity 
with economic analysis because the rule requires consideration of all the 
economically relevant factors, whereas the per se rule cuts analysis short.”). 

238 Rebecca Haw, Adversarial Economics in Antitrust Litigation: Losing Academic 

Consensus in the Battle of the Experts, 106 NW. U. L. REV. 1261, 1263 (2012) (“[T]he 
Court has abandoned clumsy per se rules for determining antitrust liability, replacing 
them with all-things-considered inquiries that have made courtroom economics not 
just inevitable but often dispositive.”). 
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economics, application of per se rules does not,239 and the intermediate 
formulations anticipate intermediate uses of economics.240 

4.3. RESTRICTIONS BY EFFECT AND OBJECT 

A native EU distinction impacting the scope for the use of 
economics in antitrust adjudication is the one between restrictions of 
competition by object and by effect. This distinction follows from the 
wording of Article 101(1) TFEU which reads as follows: “The 
following shall be prohibited as incompatible with the internal market: 
all agreements between undertakings, decisions by associations of 
undertakings and concerted practices which may affect trade between 
Member States and which have as their object or effect the prevention, 
restriction or distortion of competition within the internal market” 
(emphasis added). As a result of this wording, it is inferred that there 
are two distinct types of adjudicative inquiries into lawfulness of 
business conduct. Even though Article 102 refers to no “object or 
effect”, the respective dichotomy has been applied also in its context.241 

                                                
239 United Nations Conference on Trade and Development, supra note 206, at 4 

(“Not all competition cases call for complex economic analysis. In particular per se 
violations are presumed to almost always have a negative economic impact.”); 
McChesney, supra note 150, at xiii (“Under a per se test, there was little role for 
economists’ input, as long as the fact of contracting between or among firms had been 
established.”). 

240 See, e.g., David Eisenstadt & James Langenfeld, The Role of Economics in 

Truncated Rule of Reason Analysis, 28 ANTITRUST 52, 52 (2014) (“Price fixing, 
market allocation and certain forms of group boycott among competitors have been 
condemned as per se illegal violations of Section 1 of the Sherman Act. Economic 
analysis usually plays a limited role in the determination of liability in these cases. In 
contrast, economic analysis is a significant part of proceedings in which joint conduct 
among horizontal competitors is evaluated under a full rule of reason standard. Under 
this standard of review, issues like relevant market definition, market power, 
procompetitive justifications or efficiencies, the consumer welfare effect of the 
restraint, and the presence of less restrictive means to achieve the same 
procompetitive benefits usually require substantial economic analysis. Economic 
analysis under a truncated rule of reason, or “quick look,” falls between these 
bookends.” (footnotes omitted)). 

241 E.g., Pablo Ibáñez Colomo Intel and Article 102 TFEU Case Law: Making Sense 

of a Perpetual Controversy 4 (LSE Legal Studies Working Paper No. 29, 2014), 
available at https://ssrn.com/abstract=2530878 (“In the same way that Article 101(1) 
TFEU distinguishes between agreements that restrict competition ‘by object’ and ‘by 
effect’, the Court takes the view that some practices are abusive by their very nature, 
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4.3.1. RESTRICTION BY EFFECT 

First of all, let us consider restrictions by effect. As the term 
suggests, a restriction by effect is an instance of conduct that produces 
harmful effects on competition. The term may, nevertheless, be 
misleading. As a matter of fact, European antitrust law always aims at 
preventing conduct that impacts competition; this pertains also to the 
object restrictions discussed below. What distinguishes restrictions by 
effect is that the adjudicator is requested to determine (prove) in the 

particular case that the practice in question likely produced or is likely 
to produce such an effect. To assess the lawfulness of a particular 
business practice according to the “by effect” criterion, it is hence 
necessary to determine its effects on competition. 

4.3.2. RESTRICTION BY OBJECT 

The exact meaning of a restriction by object is subject to 
controversy.242 There are some voices to the effect that a decisive 
element of a restriction by object is the intent of the businesses in 
question. The orthodox view, however, considers intent only an 
ancillary, non-essential issue.243 What matters is that the practice in 
question reveals in itself a sufficient degree of harm to competition244 
                                                
while others are only caught by Article 102 TFEU where they have restrictive effects 
on competition.”); Arjen Meij & Tristan Baumé, Balancing Object and Effect 

Analysis in Identifying Abuses of a Dominant Position under Article 102 TFEU, in 
TEN YEARS OF EFFECTS-BASED APPROACH IN EU COMPETITION LAW: STATE OF PLAY 

AND PERSPECTIVES 218 (Jacques Bourgeois & Denis Waelbroeck eds., 2012) 
(asserting the existence of the distinction between object and effect under Article 102, 
but only for exclusionary abuses). 

242 See RICHARD WHISH & DAVID BAILEY, COMPETITION LAW 123 (8th ed. 2015) 
(exploring “the still controversial topic of what constitutes a restriction of competition 
by object”). 

243 E.g., case C-67/13 P, Groupement des cartes bancaires v. Comm’n, 2014 
EU:C:2014:2204, para 54 (“[T]he parties’ intention is not a necessary factor in 
determining whether an agreement between undertakings is restrictive.”). 

244 E.g., id. para 57 (“[T]he essential legal criterion for ascertaining whether 
coordination between undertakings involves such a restriction of competition ‘by 
object’ is the finding that such coordination reveals in itself a sufficient degree of 
harm to competition.”).  
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because it falls within a type of practices that are known to lead to such 
harm.245  

To many, the concept of a restriction by object bears a resemblance 
to the US rules of per se unlawfulness discussed above. As a matter of 
fact, many authors and even EU public officials venture say that a 
restriction by object is prohibited per se.246 Others, however, caution 
against the import of the US terminology.247 Most often they advert to 
the fact that – unlike a per se prohibition – classification of a business 
practice as a restriction by object does not deprive the business in 
question of the possibility to claim efficiency defenses: Article 101(3) 
                                                

245 See RICHARD WHISH & DAVID BAILEY, COMPETITION LAW 121 (7th ed. 2012) 
(“Article 101(1), as interpreted by the EU Courts, allocates particularly pernicious 
types of agreements that are overwhelmingly likely to harm consumer welfare to the 
object box.”); Gerard, supra note 133, at 20 (“[P]rice fixing, output limiting or market 
sharing agreements are presumed to have negative market effects – they constitute 
therefore restrictions by object.”). 

246 See, e.g., Opinion of AG Kokott in case C-8/08, T-Mobile Neth., 2009 
EU:C:2009:110, para 43 (“The prohibition of a practice simply by reason of its anti-

competitive object is justified by the fact that certain forms of collusion between 
undertakings can be regarded, by their very nature, as being injurious to the proper 
functioning of normal competition. The per se prohibition of such practices 
recognised as having harmful consequences for society creates legal certainty and 
allows all market participants to adapt their conduct accordingly.” (emphasis added) 
(footnotes omitted)); Opinion of AG Geelhoed in case C-407/04 P, Dalmine SpA v. 
Comm’n, 2006 EU:C:2006:547, para 136 (“The rationale for that strict approach lies 
in the fact that, as a general rule, agreements which have as their object the restriction 

of competition constitute serious infringements of Article 81(1) EC, which as such 
involve considerable risks for competitive relations and trade between States. Any 
operator which participates in such agreements should be aware of their illegality per 

se.” (emphasis added)). 
247 E.g., Craig Callery, Should the European Union Embrace or Exorcise Leegin’s 

“Rule of Reason”?, 32 EUR. COMPETITION L. REV. 42, 42 (2011) (“[E]xpress mention 
of “per se”, or indeed other US terminology, in EU case law might only serve to 
compound problems.”); Richard Whish & Brenda Sufrin, Article 85 and the Rule of 

Reason, 7 Y.B. EUR. L. 1, 36 (1987) (“The call for a US-style rule of reason should 
be resisted and, indeed, there is much to be said for dropping this term (and the terms 
‘ancillary restraint’ and ‘per se’) from EEC antitrust law altogether, on the basis that 
they do more to confuse than to clarify. EEC competition law requires its own 
vocabulary, carefully honed to express its own particular tensions.”); WHISH & 

BAILEY, supra note 242, at 143 (“US and EU competition law are materially different 
in numerous aspects, and terminology should not be imported from US law that could 
blur this significant fact”.). 
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allows to defend any collusive behavior if its conditions are satisfied;248 
case-law construes an equivalent justification framework also for 
Article 102.249 Hence, the concepts of a restriction by object and a per 
se prohibition are distinct as regards the possibility to save the practices 
by claiming an efficiency defense; they are however equivalent in the 
sense that the assessment of lawfulness of a particular instance of 
conduct – i.e., at least the initial assessment – is based on pigeonholing 
this instance as a member of a prohibited category of conduct rather 
than on determination of the effects of the particular instance.250 

                                                
248 E.g., Opinion of AG Wahl in case C-67/13 P, Groupement des cartes bancaires 

v. Comm’n, 2014 EU:C:2014:1958, paras 31-34 (“[I]n US antitrust law, certain kinds 
of conduct are regarded as infringements per se. Undertakings that adopt such conduct 
are not able to challenge, either before the authority responsible for prosecuting 
competition infringements or before the courts, its classification as conduct restrictive 
of competition by proving that it has few harmful effects, and indeed some beneficial 
effects, on competition. The reference in Article 81(1) EC to agreements, decisions 
or concerted practices ‘which have as their object or effect the prevention, restriction 
or distortion of competition within the common market’ has comparable 
consequences, even though they are not identical. . . . [I]t is conceivable to weigh pro- 
and anticompetitive effects in connection with the application of Article 81(3) EC.”); 
case T-17/93, Matra Hachette v. Comm’n, 1994 EU:T:1994:89, para 85 (“[I]n 
principle, no anti-competitive practice can exist which, whatever the extent of its 
effects on a given market, cannot be exempted, provided that all the conditions laid 
down in Article [101(3)] of the Treaty are satisfied.”); Callery, supra note 247, at 42 
(“EU law is inherently more flexible in its potential to approve agreements by way of 
art.101(3), as compared with the US “per se” approach where a corresponding 
provision does not exist.” (footnotes omitted)); Pietro Manzini, The European Rule 

of Reason – Crossing the Sea of Doubt, 23 EUR. COMPETITION L. REV. 392, 398 
(2002) (“A systematic interpretation of Article [101] excludes the possibility that such 
ex ante analysis can actually be carried out during its application. The third paragraph, 
in fact, states that “any” practice restrictive of competition and prohibited under 
paragraph 1 may be exonerated by the prohibition if the conditions it provides for are 
fulfilled. . . . So, . . . a per se rule applicable to anti-competitive practices normally 
devoid of redeeming effects is not conceivable.”). 

249 E.g., case T-286/09, Intel v. Comm’n, 2014 EU:T:2014:547, paras 94 & 173; 
Ibáñez Colomo, supra note 241, at 6 (“Prohibitions under Article 102 TFEU are not 
categorical, however. A dominant firm can escape the prima facie finding if it is able 
to show that the conduct under examination is objectively justified.”). 

250 See WHISH & BAILEY, supra note 242, at 129 (“There is an obvious analogy 
between an agreement that is per se illegal under the Sherman Act and one that is 
restrictive of competition by object under Article 101(1). However, there is an 
important difference between US and EU law in that, even if an agreement has as its 
object the restriction of competition, that is to say that it infringes Article 101(1) per 

se, the parties can still attempt to justify it under Article 101(3). This possibility does 
not exist in US law, since there is no equivalent of Article 101(3) in that system.”). 
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4.3.3. USE OF ECONOMICS 

Again, the distinction between restrictions by object and effect has 
important implications for the use of economics. In Société Technique 

Minière v. Machinenbau Ulm,251 the Court of Justice stated that the 
words “object or effect” are to be read disjunctively. This means that 
where an agreement has as its object the restriction of competition it is 
unnecessary to prove that it will produce anti-competitive effects:252 
only if it is not clear that the object of an agreement is to restrict 
competition is it necessary to consider whether it might have the effect 
of doing so.253 Determination of whether a practice constitutes a 
restriction by object entails no determination of its effects.254 In 
contrast, finding whether a practice restricts competition by effect 
requires a detailed analysis of its effects.255 This marks that an 
                                                

251 Case 56/65, Société Technique Minière v. Machinenbau Ulm, 1966 
EU:C:1966:38, at 149. 

252 See also Waelbroeck & Slater, supra note 127, at 197 (“[I]f an agreement 
contains restrictions by object, it is superfluous to also analyse the effects of the 
agreement since the latter are inherent to the type of practice in question.”). 

253 Case C-67/13 P, Groupement des cartes bancaires v. Comm’n, 2014 
EU:C:2014:2204, para 52 (“Where the analysis of a type of coordination between 
undertakings does not reveal a sufficient degree of harm to competition, the effects of 
the coordination should, on the other hand, be considered and, for it to be caught by 
the prohibition, it is necessary to find that factors are present which show that 
competition has in fact been prevented, restricted or distorted to an appreciable 
extent.”). 

254 See WHISH & BAILEY, supra note 242, at 127 (“[T]he very purpose of the object-
effect distinction . . . is to eliminate effects analysis in the case of object restrictions.”). 

255 See, e.g., case 23/67, Brasserie de Haecht v. Consorts Wilkin-Janssen, 1967 
EU:C:1967:54, at 415 (“[I]t would be pointless to consider an agreement, decision or 
practice by reason of its effects if those effects were to be taken distinct from the 
market in which they are seen to operate and could only be examined apart from the 
body of effects, whether convergent or not, surrounding their implementation. Thus 
in order to examine whether it is caught by Article 85(1) an agreement cannot be 
examined in isolation from the above context, that is, from the factual or legal 
circumstances causing it to prevent, restrict or distort competition. The existence of 
similar contracts may be taken into consideration for this objective to the extent to 
which the general body of contracts of this type is capable of restricting the freedom 
of trade.”); case C-1/12, Ordem dos Tecnicos Oficiais de Contas v Autoridade da 
Concorrência, 2013 EU:C:2013:127, para 70; cases C-215/96 and C-216/96, Carlo 
Bagnsaco v. BPN, 1999 EU:C:1999:12, para 33; case C-7/95, John Deere Ltd. v. 
Comm’n, 1998 EU:C:1998:256, para 76; Waelbroeck & Slater, supra note 127, at 
178 (“[E]stablishing a restriction by effect requires a detailed analysis.”); WHISH & 

BAILEY, supra note 242, at 133. 
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adjudicator who is supposed to assesses lawfulness of a practice 
according to the “by effect” test is authorized to resort to using 
economics.256 

4.4. EFFECTS-BASED AND FORM-BASED RULES 

Further terms often used in the EU context are effects-based and 
form-based rules (tests). On the one hand, there are the “effects-based” 
rules. These rules define which conduct is lawful and which conduct is 
unlawful according to the impact of the conduct on competition. 
Application of these rules entails use of economics.257 On the other 
hand, form-based rules limit the criteria of conduct’s lawfulness only 
to the properties of the conduct in question. In other words, form-based 
rules draw the line between lawful and unlawful business conduct only 
according to the characteristics of the conduct as such.258 As Lianos 
puts it, form-based rules emphasize the nature of the conduct.259 
Adjudicative inquiries governed by form-based rules do not rely on 
economics.260 

4.5. STANDARDS AND RULES 

Another pair of terms that appear in the discussion are standards and 
rules. This general – i.e., not antitrust-law-specific – distinction is 
referred to by a number of authors.261 Broadly, rules are usually seen as 
relatively precise formulations; standards are seen as less precise, 
                                                

256 See Phedon Nicolaides, The Balancing Myth: The Economics of Article 81(1) & 

(3), 32 LEGAL ISSUES ECON. INTEGRATION 123, 130 (2005) (“When the object is not 
restrictive, agreements still have to be assessed on the nature of their effects. This 
does require economic analysis.” (referring to case T-374/94, European Night 
Services v. Comm’n, 1998 EU:T:1998:198)). 

257 Roth, supra note 135, at 56 (“Effect-based open-ended rules require the use of 
economics in the proceedings before competition authorities and the courts.”). 

258 Cf. Monti, supra note 8, at 20 (discussing “black lists” and “white lists” as 
European equivalents of the US per se rules of unlawfulness, respectively lawfulness). 

259 Lianos, supra note 147, at 20. 
260 See Gerber, Convergence, supra note 21, at 962 (observing that form-based rules 

“appear inadequate and suspect” when economic analysis is supposed to play the 
central role in competition policy). 

261 E.g., Daniel A. Crane, Rules Versus Standards in Antitrust Adjudication, 64 
WASH. & LEE L. REV. 49 (2007). 
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requiring some judgment in their application.262 When used in this 
context, the term “rule” thus has a narrower meaning than is the one 
which it has had so far throughout this thesis – for instance, our use of 
the term rule-making refers to creation of both rules and standards as 
discussed in this section. 

Literature has repeatedly compared the difference between rules and 
standards to the difference between per se rules and the rule of reason. 
Monti, for example, says that “in the context of US antitrust the 
rules/standards dichotomy is rephrased in the tension between the per 
se approach (rule) and the rule of reason (standard).”263 Also Blair 
makes a similar observation: “The rule of reason involves more open-
ended inquiry than that of a per se analysis, moving antitrust away from 
rules and toward a standard.”264 Note that from this perspective the rule 
of reason is a misnomer – it is more a standard than a rule. 

4.6. CASE-BY-CASE AND STANDARDIZED APPROACHES 

Lastly, let us consider another term that often appears in discussions 
on the extent of the adjudicative use of economics: “case-by-case” (less 
frequently also “casuistic”265). The eponymous feature of this approach 
is its focus on “every individual case”,266 “examination of each specific 
case”,267 or, in my view most tellingly, detailed consideration of the 
                                                

262 JULIA BLACK, RULES AND REGULATORS 20 (1997). 
263 GIORGIO MONTI, EC COMPETITION LAW 18 n.45 (2007). 
264 Blair & Sokol, supra note 233, at 472; see also Baker, supra note 183, at 31 

n.134 (“Bright-line rules condition liability on a limited set of readily observed 
factors, while unstructured standards condition liability on the full set of factors 
potentially relevant to evaluating the competitive consequences of firm conduct.”); 
Kaplow, supra note 237, at 195 (“[T]he distinction between per se rules and the rule 
of reason is much like the more general distinction between rules and standards.”). 

265 Opinion of AG Wahl in case C-67/13 P, Groupement des cartes bancaires v. 
Comm’n, 2014 EU:C:2014:1958, para 28 (“casuistic approach involving a detailed 
and thorough examination of the actual and potential anticompetitive effects of the 
conduct of undertakings”). 

266 Vesterdorf, supra note 4, at 520. 
267 Economic Advisory Group on Competition Policy, Report by the EAGCP: “An 

Economic Approach to Article 82” 2 (2005), avaliable at http://ec.europa.eu/dgs/ 
competition/economist/eagcp_july_21_05.pdf (“This report argues in favour of an 
economics-based approach to Article 82, in a way similar to the reform of Article 81 
and merger control. In particular, we support an effects-based rather than a form-
based approach to competition policy. Such an approach focuses on the presence of 
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specifics of each case. To adopt the case-by-case approach means to 
aspire to identify the impact of each practice in question on 
competition,268 applying hence economics in each case.269 To be sure, 
also adjudication based on form-based rules proceeds in a sort of case-
by-case manner: adjudicators consider each case separately. 
Nevertheless, these inquiries are not aimed at answering the ultimate 
antitrust question whether the assessed practice adversely impacted 
competition; they are more or less superficial, failing to consider all the 
specifics of the case.270 In other words, the label “case-by-case” does 
not pertain to the organization of adjudicative decision-making but 
rather to the intensity of the factual inquiry. 

One should be careful not to confuse the discussed meaning of 
“case-by-case” with a careful consideration of competing goals of 
antitrust. In real-world antitrust systems, there is often a need to 
carefully balance the goals, eventually by the adjudicator; for example, 
she may be requested to decide whether the principle of fair 
compensation should give way to welfare considerations or vice versa 
in the particular case. Some commentators may occasionally use the 
term case-by-case to denote this balancing of goals.271 Conventionally, 
however, the “case-by-case” nature of an antitrust adjudicative inquiry 
refers to determination of facts; the term is thus applicable also to 
antitrust systems with only one clearly defined goal. 

It appears to be rather difficult to identify the counterpart notion to 
case-by-case. This is most likely because of the already mentioned fact 
that even form-based adjudication proceeds in some sense case by case. 
Some commentators solve this by employing contrasts that cut across 
                                                
anti-competitive effects that harm consumers, and is based on the examination of each 
specific case, based on sound economics and grounded on facts.”). 

268 See Rey & Venit, supra note 28, at 4-5. 
269 See Vesterdorf, supra note 4, at 520 (“case by case, full-blown, effects-based, 

economic analysis”). 
270 See Nolan E. Clark, Bright Lines Versus Case-by-Case Assesment in Antitrust 

Analysis – An Overview, 32 ANTITRUST BULL. 565, 566 (1987) (“In theory, at least, 
case-by-case assessment can lead to better results in individual litigated cases, 
because decision makers will be free to consider all relevant factors.”). 

271 E.g., Yannis Katsoulacos & David Ulph, Optimal Enforcement and Decision 

Structures for Competition Policy: Economic Considerations, in COMPETITION LAW 

AND THE ENFORCEMENT OF ARTICLE 102 73, 79 n.17 (Federico Etro & Ioannis 
Kokkoris eds., 2010). 
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different dimensions, comparing the case-by-case approach with one 
based on rules272 or “bright lines”.273 Roth appears to suggest that the 
opposite of “case-by-case” is “abstract” as he contrasts “a case-by-case 
approach based on the evaluation of all the facts in each case” with 
“abstract rules that are able to inform the addressees how they have to 
behave on the market”.274 Abstractness, however, hardly expresses the 
gist of an approach that truncates the adjudicative inquiry by organizing 
similar instances of business practices into categories according to their 
form-related properties.275 The result of the organizing may, perhaps, 
be best described as a “standardized”,276 “patterned” or “uniform” 
approach. In any event, this standardized approach – unlike a case-by-
case one – disregards competitive effects of the assessed practice and, 
thus, puts economics aside.277 

4.7. CONCLUSION 

This chapter discussed how substantive antitrust rules predetermine 
the amount of economics to be used in their adjudicative application. It 
has identified the following terms to describe situations favorable for 
the adjudicative use of economics: rule of reason, restrictions of 
competition by effect, effects-based rules, standards, and case-by-case 
inquiries. In contrast, per se rules, restrictions by object, form-based 
                                                

272 EUGÈNE BUTTIGIEG, COMPETITION LAW: SAFEGUARDING THE CONSUMER 

INTEREST: A COMPARATIVE ANALYSIS OF US ANTITRUST LAW AND EC COMPETITION 

LAW 338 (2009) (“Another disadvantage of the case-by-case approach is that . . . it is 
more complex than a rule-based one”); Budzinski, supra note 8, at 127 (considering 
“the question of ‘case-by-case approach v. rule-based approach’”); Vanberg, supra 
note 123, at 64 (discussing the “general contrast between rule-following and case-by-
case choice”);  

273 Clark, supra note 270. 
274 Roth, supra note 135, at 38 (emphasis added). 
275 One could perhaps argue that this grouping involves “abstracting away” 

irrelevant features of the practices. Even then, however, the resulting rule does not 
need to be “abstract”. 

276 See Rupprecht Podszun, Introduction, in COMPETITION POLICY AND THE 

ECONOMIC APPROACH: FOUNDATIONS AND LIMITATIONS 1, 2 (Josef Drexl, et al. eds., 
2011) (“The case-by-case analysis causes a shift from per se rules and standardized 
decisions to an individual assessment of each specific situation.” (emphasis added)). 

277 See Franklin M. Fisher, Economic Analysis and “Bright-Line” Tests, 4 J. 
COMPETITION L. & ECON. 129, 130 (2008) (“[A]ttorneys and judges tend to favour 
simple “bright-line” tests. Emphasis on such tests has a tendency to cripple the role 
of economists and limit the usefulness of their discipline.”). 
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rules, rules (as opposed to standards), and standardized inquiries do not 
welcome the use of economics. There are also intermediate 
formulations that predetermine some use of economics, but not a full-
fledged analysis of competitive effects.
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5. OPTIMAL AMOUNT OF ECONOMICS IN ANTITRUST 

ADJUDICATION 

Presiding over a roundtable discussion about the use of economics 
in antitrust law held at the 2005 Fordham antitrust conference, 
Chairman of the OECD Competition Committee Frédéric Jenny 
commented on an earlier contribution: “It was a day of outrage, I would 
say, at Fordham. The very respected Chair of the Bundeskartellamt [Ulf 
Böge] intimated that maybe there was such a thing as too much 
economics in competition proceedings.”278 Jenny thus expressed a 
conviction that the adjudicative use of economics should be unlimited, 
that we should wish for as much economic analysis in antitrust 
adjudication as possible. This chapter advances arguments against such 
a one-sided adoration of the adjudicative use of economics. 

Economics is used in antitrust adjudication to improve the 
effectiveness with which antitrust achieves its goal, i.e., prevention of 
anti-competitive conduct. Because economic tools are strikingly apt to 
help adjudicators to correctly identify such conduct, it may be tempting 
to adopt Jenny’s position and advocate that as much economics be used 
as possible.279 The use of economics, however, entails not only benefits 
but also costs. They involve most importantly the adverse effects of 
businesses’ limited ability to predict outcomes of economics-based 
adjudication, and also the enormous resources spent by enforcers as 
well as businesses. Consideration of these costs leads to the optimal use 
of economics being more modest than it might appear at first sight.  

This chapter thus joins voices calling for greater administrability of 
antitrust rules. These voices advocate “translating economic concepts 
into practical rules and analytical techniques that courts and 
                                                

278 Frédéric Jenny, et al., Economics Experts Before Authorities and Courts 

Roundtable, in INTERNATIONAL ANTITRUST LAW & POLICY: FORDHAM CORPORATE 

LAW INSTITUTE CONFERENCE 2005 615, 615 (Barry E. Hawk ed., 2006). 
279 Cf. van den Bergh, supra note 142, at 13 (“Competition law practitioners often 

are so heavily busy investigating the intricacies of the economics of competition that 
they lose out of sight the more fundamental questions about the use of economic 
theories in antitrust enforcement[, such as] whether more economics also implies 
better competition law.”). 



84  ECONOMICS IN LEGAL DECISION-MAKING 

 

enforcements agencies could apply successfully.”280 What motivates 
them is recognition of impracticability of individual case-by-case 
economic assessments of business practices. As demonstrated in the 
previous chapter, the amount of economics anticipated by antitrust rules 
– and thus also their administrability – is predetermined by formulation 
of the rules: for example, per se rules are more administrable than the 
rule of reason. The term administrability was coined especially in the 
US debate on antitrust design281 and its perhaps best known advocate is 
a US Supreme Court Justice Stephen Breyer. Nevertheless, there is also 
a number of EU commentators who support the idea of limited 
application of economics in antitrust adjudication, albeit they 
sometimes use different vocabulary.282  

                                                
280 Timothy J. Muris, Improving the Economic Foundations of Competition Policy, 

12 GEO. MASON L. REV. 1, 6 (2003); cf. Manne & Wright, supra note 179, at 163 
(“The power of the error-cost framework is that it allows regulators, judges, and 
policymakers to harness the power of economics, and the state-of-the-art theory and 
evidence, into the formulation of simple and sensible filters and safe-harbors rather 
than to convert themselves into amateur econometricians, game-theorists, or 
behaviorists.”). 

281 Manne and Wright observe that although advocacy of administrability is usually 
attributed to Stephen Breyer and the Harvard School of antitrust law that he 
represents, also representatives of the Chicago School worried about administrability. 
In particular, they draw attention to Easterbrook’s seminal article The Limits of 

Antitrust in which he concluded that optimal antitrust rules need to minimize the 
expected sum of error costs subject to the constraint that the rules be relatively simple 
and reasonably administrable. Manne & Wright, supra note 179, at 159 n.19; 
Easterbrook, supra note 227, at 129 (“[T]o try to get every case economically right 
“on its own facts” is to attempt the impossible and to wreak havoc in the process.”). 

282 E.g., Matthew Bennett & Philip Collins, The Law and Economics of Information 

Sharing: The Good, the Bad and the Ugly, 6 EUR. COMPETITION J. 311, 313 (2010) 
(“[A] case-by-case analysis implies that every situation would require a full 
investigation of all the economic facts and circumstances to determine whether the 
conduct in question is providing a net benefit or net harm to consumers. Such 
investigations take substantial time and resources. In a world in which there are no 
budget constraints, either for firms or the competition authorities, such an analysis 
would clearly be optimal. However, since investigations involve commitment of time 
and money for both firms and competition authorities, looking at every situation on a 
case-by-case analysis has two negative impacts. First, a case-by-case analysis places 
a high cost and burden on firms, who may not be in a position, let alone wish, to carry 
out complex economic analysis for every individual situation. A requirement to 
undertake such an analysis for every situation may mean that firms simply do not 
engage in certain activities, even though some may provide benefits (Type I errors). 
So, quite apart from cost and practicalities, a case-by-case approach runs the risk of 
chilling beneficial firm activity, and thus being detrimental to a competitive economy. 



OPTIMAL AMOUNT OF ECONOMICS  85 

 

This chapter contributes to the debate on the optimal amount of 
economics in antitrust adjudication and, thus, on the optimal 
formulation of antitrust rules. Its contribution is three-fold. First, it 
compiles a comprehensive inventory of factors that determine how 
much economics it is optimal to have in antitrust adjudication and 
identifies trade-offs between them. Its starting point is the excellent 
2006 article by Christiansen and Kerber,283 which proposes a 
simplifying analytical model to determine the optimal amount of 
economics in adjudication. The current chapter further expands this 
model. Second, when considering the role of the factors, it distinguishes 
between desistance and deterrence as two mechanisms through which 
antitrust law achieves prevention of anti-competitive conduct. This 
allows to draw conclusions about the relationship between each of these 
mechanisms and the adjudicative use of economics. Third, the chapter 
points out conceptual conflations that frequently appear in the relevant 
literature and that might obscure an actual analysis of the optimal 
design. 

                                                
Secondly, a case-by-case approach places a high burden on competition authorities 
and private claimants in bringing cases, which could result in under-enforcement and 
therefore insufficient deterrence of anticompetitive behaviour (Type II errors).”); 
Alexander Italianer, Dir., DG Competition, Eur. Comm’n, Opening Address at the 
Charles River Associates Annual Conference: The Interplay Between Law and 
Economics, 7 (Dec. 8, 2010) (transcript available at http://ec.europa.eu/competition/ 
speeches/text/sp2010_09_en.pdf) (“[I]t may be economically appropriate to have 
clear-cut rules, even if that doesn’t always lead to the perfect result in a particular 
case. There is an economic benefit to legal certainty, and to reducing compliance 
costs, which may outweigh the costs of false positives and false negatives.”); Roth, 
supra note 135, at 38 (“The demands of justiciability and enforcement efficiency have 
it that even rules of thumb that do not reflect the whole complexity of the competition 
issues involved may have to be preferred to a full-blown economic analysis in each 
individual case.”); van den Bergh, supra note 142, at 35 (“If economic analysis shows 
that a particular practice may have both pro-competitive and anti-competitive 
consequences, why not adopt a legal standard that looks at all relevant to determine 
the reasonableness of a restraint? Why not allow an efficiency defence in all areas of 
competition law to improve the welfare-outcomes of policy-making? The answer is 
that the legal system needs simple rules; a full consideration of all potential efficiency 
benefits and possible anticompetitive consequences leads to extremely complicated 
assessment and unpredictable outcomes. A rule-of-reason does not give an immediate 
answer to the question what must be proven to establish antitrust liability. A full 
consideration of efficiencies poses serious problems of proof, particularly if it must 
be shown that consumers receive a fair share of those benefits.”). 

283 Christiansen & Kerber, supra note 8. 



86  ECONOMICS IN LEGAL DECISION-MAKING 

 

This chapter is organized into nine sections. Section 5.1 addresses 
preliminary qualifications applicable to the whole chapter. Section 5.2 
presents deterrence as a mechanism more effectively preventing anti-
competitive conduct than desistance. Section 5.3 discusses accuracy as 
the benefit of using economics in adjudication. Section 5.4 entertains 
difficult predictability of economics-based adjudication as its most 
serious drawback. Section 5.5 considers resources spent in assessment 
of lawfulnes of business conduct as another drawback of the use of 
economics. Section 5.6 notes protracted proceedings as another 
downside of economic adjudicative analyses. Section 5.7 
acknowledges that the use of economics in antitrust adjudication 
produces also side-effects; these relate to the precedential value of 
decisions and to economic research enhanced by involvement of 
economists in adjudication. Section 5.8 considers how selected 
environmental (exogenous) factors influence the optimal amount of 
economics. The last section 5.9 summarizes that there are multiple 
factors limiting the use of economics in antitrust adjudication. 

5.1. METHODOLOGICAL PRELIMINARIES 

5.1.1. RULE-MAKING ECONOMICS: REASONABLE DESIGN TRADE-
OFFS 

The approach adopted by this chapter is one of rule-making 
economics. That is to say that it applies the learning of economics in 
order to discuss what antitrust rules should optimally be made, given 
the goals of antitrust law. The subject matter of this chapter are then the 
rules and the amount of economics that they predetermine for antitrust 
adjudication. Economics is thus relevant for this chapter in two distinct 
ways: Economics is applied on the rule-making level in order to 
determine how much economics it is optimal to use on the adjudicative 
level. 

We will assume that economics is put to its best use in antitrust 
adjudication. Of course, it is not the fact itself that economics gets to 
be used that improves the ability of antitrust law to achieve its stipulated 
goals. What matters are the outcomes of the use of economics and these 
outcomes are codetermined by the fashion in which adjudicators use 



OPTIMAL AMOUNT OF ECONOMICS  87 

 

this discipline. If economics is applied incorrectly (whether 
intentionally or not), its expanded application does not necessarily 
mean an improvement of the law.284 However, rather than complicating 
our analysis in this direction, let us focus on the trade-offs that arise 
(even) when economics is applied correctly. 

Furthermore, the rule-making application of economics performed 
in this chapter entails consideration of costs and benefits ensuing from 
the adjudicative use of economics. More economics in adjudication, it 
will be argued, brings more accuracy to decision-making but also, for 
instance, makes it less predictable. To produce more accurate decisions, 
an antitrust rule thus needs to be formulated less predictably, and vice 
versa. To be sure, one could conceive of or even empirically observe 
an antitrust rule that is unpredictable and inaccurate at the same time;285 
that is to say that either of the characteristics of the rule could be 
improved at least up to a point without the necessity to sacrifice the 
other. Such a rule would necessarily be sub-optimal and no reasonable 
antitrust designer should even consider it. This chapter neglects such 
ineffective formulations and only considers the reasonable trade-

offs.286 

Moreover, we shall assume away set-up costs of rules, which could 
also be seen as the costs of the rule-making use of economics. It appears 
reasonable to disregard these costs as this chapter focuses on the costs 
                                                

284 See William F. Shughart II, Monopoly and the Problem of the Economists, 17 
MANAGERIAL & DECISION ECON. 217, 221 (1996). 

285 See Ken Heyer, A World of Uncertainty: Economics and the Globalization of 

Antitrust, 72 ANTITRUST L.J. 375, 389-90 (2005) (“Firms remain uncertain about what 
the antitrust outcome will be even under “bright-line conduct rules”—e.g., tying by a 
monopolist is illegal, resale price maintenance is illegal, horizontal price or output 
agreements are per se illegal (unless they are shown to be ancillary to some 
procompetitive purpose). Instead of debating and trying to determine whether a 
particular practice in a particular situation will likely lower expected welfare, they 
instead direct their considerable energies and talents at great cost towards dissecting 
whether the same practice in that same situation violates an equally blurry and 
ambiguous legal distinction.”); Rey & Venit, supra note 28, at 18 (“However, a 
presumptive per se approach is not necessarily the best way to minimize enforcement 
costs. First, such an approach does not always guarantee legal certainty, as is 
illustrated by the Michelin saga.”). 

286 This is analogous to the production possibility frontier – all the combinations on 
the frontier and below the frontier are attainable, but only the ones on the frontier are 
efficient. The presented analysis considers only the efficient combinations. 
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and benefits of the adjudicative use of economics. Moreover, it is 
questionable whether it is more costly to make highly differentiated 
economics-welcoming rules or the lowly differentiated economics-
adverse ones. While Christiansen and Kerber argue that the more 
differentiated the rules are, the larger the costs can be expected to be,287 
it is, for instance, hard to see why it would be costly to subject a 
category of conduct to the rule-of-reason – i.e., the most differentiated 
– approach. 

5.1.2. GOALS OF ANTITRUST 

This chapter discusses the factors that condition the optimal amount 
of economics in antitrust adjudication. Optimality is then defined as the 
situation in which antitrust law achieves its goals to the maximum 
extent possible. Considering the primary goal of preventing anti-
competitive conduct (and the ancillary goal of not preventing pro-
competitive conduct), our exercise here is best understood as searching 
for such an amount of economics whose adjudicative application 
produces the minimal sum of non-prevented anti-competitive effects 

and prevented pro-competitive effects. Some authors in this context 
invoke the language of error and the minimization of its cost.288 Note, 
however, that non-prevention of anti-competitive effects as well as 
prevention of pro-competitive effects may arise even in situations 
where there is no erroneous adjudicative assessment, e.g., because of 
unpredictability of adjudication.289 

Moreover, this chapter considers the effort to conserve resources 
that get to be mobilized due to the existence of antitrust law 
                                                

287 Christiansen & Kerber, supra note 8, at 231. But see Louis Kaplow, Rules Versus 

Standards: An Economic Analysis, 42 DUKE L.J. 557, 569 (1992) (“[R]ules are more 
expensive to promulgate than standards.”). 

288 E.g., Katsoulacos & Ulph, supra note 148, at 421-22; cf. Baker, supra note 183, 
at 7 n.24 (“Although the “error cost” analysis is conducted in terms of costs, 
minimizing total social costs is equivalent to maximizing total social benefits, which 
is more likely how the analysis would be described in the language of decision 
theory.”) 

289 Framing the discussion in the terms of minimization of error and its cost may, 
therefore, be misleading. See Larouche & Schinkel, supra note 132, at 169 (“Taken 
ad absurdum, the only way to reduce the risk of assessment error to zero is to refrain 
from enforcing competition law, that is, adopt an interpretation whereby every course 
of conduct is deemed permissible.”) 
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(enforcement costs) as its another goal. These costs are an inevitable 
implication of the pursuit to prevent anti-competitive conduct. Their 
minimization can be seen as a self-standing secondary goal of antitrust 
law. 

 The discussion presented in this chapter holds no prejudice towards 

a particular conception of competitiveness.290 In other words, it is 
applicable notwithstanding whether antitrust law aims to protect 
(consumer) welfare or the competitive process.291 It is essential to 
recognize that minimization of enforcement costs can be balanced 
against protection of either. To be sure, because economists are usually 
prejudiced to a welfare understanding of antitrust law,292 their models 
typically treat enforcement costs as a total welfare loss. However, even 
antitrust systems that protect the competitive process – rather than its 
welfare outcomes – of course pay heed to enforcement costs. The 
optimal design then reflects the weights that are given to protection of 
the competitive process on the one hand and the undesirability of 
enforcement costs on the other. Admittedly, incorporation of 
enforcement costs into a thoroughly welfare-based analysis may be 
more straightforward because all its elements are expressed in the same 
units which streamlines the balancing; the fact that a balancing exercise 
cannot be squared within a simple one-dimension framework, however, 
hardly makes it inconceivable. 

5.2. HOW ANTITRUST LAW ACHIEVES ITS GOAL: THE CENTRAL 

ROLE OF DETERRENCE 

Section 2.1 explained that antitrust law prevents anti-competitive 
conduct either through discouraging a particular business from a 
                                                

290 For a discussion of the conceptions see supra section 3.2.1. 
291 Cf. Posner, supra note 179, at 401 (asserting the framework to be “usable even 

when the purpose of the substantive law is to transfer wealth or to bring about some 
other noneconomic goal, rather than to improve efficiency”). 

292 See Daniel Zimmer, Consumer Welfare, Economic Freedom and the Moral 

Quality of Competition Law – Comments on Gregory Werden and Victor Vanberg, in 
COMPETITION POLICY AND THE ECONOMIC APPROACH: FOUNDATIONS AND 

LIMITATIONS 72, 76 (Josef Drexl, et al. eds., 2011) (“There appears to be a widespread 
belief among industrial economists that the maximization of welfare – be it ‘total 
welfare’ or ‘consumer welfare’ – ought to be the evident and unquestionable goal of 
competition policy.”). 
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particular detected planned or ongoing anti-competitive practice 
(desistance) or through discouraging businesses generally by the 
prospect of being detected (deterrence). Desistance and deterrence both 
play their role in antitrust systems of our world, which is why it would 
therefore be a mistake to neglect either of them. At the same time, their 
implications for the use of economics differ and, therefore, it is 
important to distinguish them carefully. Unfortunately, scholarly 
literature frequently ignores one of the mechanisms293 or conflates them 
together.294 As it will be explained in this chapter, such incomplete 
analyses then tend to overestimate the role that economics ought to 
assume in antitrust adjudication. 

Since the optimal amount of economics in antitrust adjudication is 
different if an antitrust system prevents anti-competitive conduct 
through desistance then if the system deters this conduct (elaborated 
below),295 it is crucial that the rule-maker identify their relative 
importance. In this regard, a number of leading scholars consider 
deterrence to prevent significantly more competitive harm than 

desistance.296 Take Hüschelrath as an example: “From a practical 
                                                

293 Accord Katsoulacos & Ulph, supra note 148, at 413 (“The ‘decision theoretic’ 
approach focuses solely on the impact of different rules on the outcome of cases 
coming before the authority. It ignores the indirect (or deterrence) effects caused as 
all firms anticipate the potential consequences of different legal standards were they 
to come to the authority’s attention and adjust their behaviour accordingly.”); Yannis 
S. Katsoulacos & David Ulph, Welfare-based Optimal Legal Standard: A Brief 

Review of Theory and Applications, in THE REFORM OF EC COMPETITION LAW: NEW 

CHALLENGES 5, 7 (Ioannis Lianos & Ioannis Kokkoris eds., 2010) (“In choosing 
between legal standards it is important to recognize that the choice of standard and 
how it is administered will affect the anticipated profits and hence behaviour of all 
firms, not just those coming to the attention of the authority.”). 

294 E.g., Christiansen & Kerber, supra note 8. 
295 Let us recall that we disregard other goals of antitrust law than prevention of anti-

competitive conduct (harm to competition), such as compensation. See supra text 
accompanying note 15. 

296 Accord Stephen W. Davies & Peter L. Ormosi, A Comparative Assessment of 

Methodologies Used to Evaluate Competition Policy, 8 J. COMPETITION L. & ECON. 
769, 795 (2012) (“[I]t is widely acknowledged that the beneficial deterrent effects of 
competition enforcement are likely to be considerable, probably far outweighing the 
measurable benefits of the actual caseloads of CAs.” (emphasis omitted)); Stephen 
Davies & Peter L. Ormosi, The Economic Impact of Cartels and Anti-Cartel 

Enforcement 3 (Oct. 7, 2014) (unpublished working paper), available at 
https://ssrn.com/abstract=2520014 (“It is often suggested that the magnitude of 
deterred harm far exceeds the harm removed by direct intervention.”); Gordon & 
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perspective, there is only little doubt that contemporary antitrust policy 
– at least in the United States and the European Union – is 
fundamentally based on the deterrence idea.”297 Likewise, Baker 
maintains that “antitrust rules benefit society primarily by deterring 
harmful conduct.”298 Focusing on cartels as a specific category of anti-
competitive conduct, Werden finally holds that “[t]he main objective 
of enforcement against cartels is to deter their formation”.299 

Perhaps even more tellingly, the conviction that deterrence is more 
effective than desistance is shared also by distinguished public officials 
on both sides of the Atlantic. The US Department of Justice, for 
instance, has written: “We firmly believe that deterrence is perhaps the 
single most important ultimate outcome of the [Antitrust] Division’s 
work.”300 Lars-Hendrik Röller, then EU Chief Competition Economist, 
also emphasizes the role of deterrence: “The effectiveness of an 
antitrust agency is not solely determined by the decisions that it takes. 
To a large extent, the impact of an antitrust agency can be attributed to 
the decisions that it does not have to take.”301 An elaborate 
                                                
Squires, supra note 44, at 412 (“Many consider the deterrent effect of enforcement to 
be more important than the direct effect.”); Kai Hüschelrath & Nina Leheyda, A 

Methodology for the Evaluation of Competition Policy, 6 EUR. COMPETITION J. 397, 
404 (2010) (“[M]ost scholars would probably agree that antitrust policy first and 
foremost aims to create a deterrent effect.”). 

297 KAI HÜSCHELRATH, COMPETITION POLICY ANALYSIS: AN INTEGRATED 

APPROACH 123-24 (2009). 
298 Baker, supra note 183, at 5 n.18 
299 Werden, supra note 139, at 435; see also Connor, supra note 152, at 56 (“The 

stated goal of antitrust laws of most nations is deterrence.”); Frank H. Easterbrook, 
Predatory Strategies and Counterstrategies, 48 U. CHI. L. REV. 263, 319 (1981) 
(“Deterrence is . . . the first, and probably the only, goal of antitrust penalties”); Paul 
L. Joskow, Transaction Cost Economics, Antitrust Rules, and Remedies, 18 J.L. 
ECON. & ORG. 95, 98 (2002) (“U.S. antitrust policy is primarily a deterrence system.” 
(emphasis omitted)); cf. Lars Sørgard, Optimal Merger Policy: Enforcement vs. 

Deterrence, 57 J. INDUS. ECON. 438, 440 (2009) (“[T]he accuracy of merger control 
is not only about avoiding type I and type II errors, but also about deterring the right 
mergers.”). 

300 U.S. Department of Justice, Antitrust Division Congressional Submission for 

Fiscal Year 2001 49 (2000). 
301 Lars-Hendrik Röller, Economic Analysis and Competition Policy Enforcement 

in Europe, in MODELLING EUROPEAN MERGERS THEORY, COMPETITION POLICY AND 

CASE STUDIES 11, 21 (Peter A. G. van Bergeijk, et al. eds., 2005); see also Neelie 
Kroes, Comm’r for Competition Pol’y, Eur. Comm., Speech at the 10th Annual 
Competition Conference at the European Institute: Delivering on the Crackdown: 
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consideration of this issue is presented by Nicholas Forwood, then 
Judge of the EU General Court: “The advantages for economic progress 
and consumers that result from a properly functioning competitive 
market are produced only to a very limited extent by the behavioural 
changes of the individual firms whose conduct is sanctioned or directed 
by the decisions of regulators, or courts, in individual cases. As with 
the most effective laws, competition law produces its effects principally 
through the many businesses who adapt their commercial behaviour so 
as to remain within the limits of what they perceive to be required by 
the law, rather than through the few whose conduct is subjected to 
individual examination by regulator or court, and found to transgress 
the limits of legitimate commercial behaviour.”302 

A reliable measurement of deterrence’s magnitude is, unfortunately, 
on all accounts a difficult task. The empirical evidence is scarce 
because of “the inherent difficulty of quantifying the scale of the 
deterrent effect.”303 The few existing studies, nonetheless, confirm the 
conventional conviction that deterrence is vitally important: The 2007 
study commissioned by the former UK antitrust authority (OFT) and 
produced by Deloitte304 involved interviews and telephone surveys of 
                                                
Recent Developments in the European Commission’s Campaign against Cartels (Oct. 
13, 2006) (transcript available at http://europa.eu/rapid/press-release_SPEECH-06-
595_en.pdf) (“‘Prevention is better than cure’, as the saying goes. But sometimes a 
substantial fine is quite a direct way to really drive our deterrent message home!”). 

302 Forwood, supra note 182, at 257-58. 
303 Gordon & Squires, supra note 44, at 412; see also Baker, supra note 162, at 40 

(“The most difficult part of quantifying the benefits of antitrust enforcement is that 
the primary benefits may come from the deterrence of anticompetitive conduct, which 
is then never observed.”); A. E. RODRIGUEZ & ASHOK MENON, THE LIMITS OF 

COMPETITION POLICY: THE SHORTCOMINGS OF ANTITRUST IN DEVELOPING AND 

REFORMING ECONOMIES 43 (2010) (“A fundamental difficulty with effective 
evaluation of competition policy is that we rarely get to observe what would have 
happened if enforcement did not exist or if it existed at differing thresholds.”); The 
Office for Fair Trading, Enforcing Competition in Markets 3 (2005), avaliable at 
https://www.nao.org.uk/wp-content/uploads/2005/11/0506593.pdf (“Measuring and 
quantifying the influence that competition authorities have on the economy is 
difficult, with some outcomes, such as deterrence effects, virtually impossible to 
measure.”); cf. RICHARD A. POSNER, THE PROBLEMS OF JURISPRUDENCE 456 (1990) 
(“Uncertainty about matters of fact pervades efforts not only to determine what 
happened in the dispute that gave rise to the litigation but also to measure the 
consequences of legal doctrines.”). 

304 Deloitte, The Deterrent Effect of Competition Enforcement by the OFT (2007), 
avaliable at http://webarchive.nationalarchives.gov.uk/20140402141250/http:/www. 
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legal advisers, economists, and companies. The survey of legal advisers 
suggests that for each cartel case in which the OFT published a – 
infringement or non-infringement – decision, there were at least five 
other proposed cartels later abandoned or significantly modified as a 
result of deterrence; for other commercial agreements, the ratio was 
seven to one, and for abuses of dominance ten to one. According to the 
survey of the companies themselves, all the reported multipliers were 
even considerably higher. In another study focused on cartels, Davies 
and Ormosi estimate that the ratio – this time measured by harm rather 
than by the number of occurrences – is at least two to one but quite 
plausibly almost ten to one.305 Of course, the estimates of these 
empirical studies need to be interpreted with considerable caution; they 
nevertheless tend to support the view that deterrence plays a greater role 
than desistance.  

5.3. ADJUDICATIVE ACCURACY 

Let us now in turn consider the factors that predetermine how much 
economics it is optimal to use in antitrust adjudication so that antitrust 
law achieves its goals to the maximum extent possible. First of the 
factors to be considered is accuracy of antitrust adjudication. Since 
accurate adjudication is adjudication devoid of error, accuracy is, in 
fact, the other side of the same coin as proneness to error. Sub-section 
3.3.2 of this thesis explained that adjudicative errors – i.e., false 
convictions and acquittals – are an important input of a rule-making 
inquiry into the optimal formulation of antitrust rules. Their relevance 
follows from the fact that their occurrence frustrates the ability of 
antitrust law to achieve its goal. This section analyzes how errors 
frustrate the ability, and how the use of economics influences their 
incidence. 

                                                
oft.gov.uk/shared_oft/reports/Evaluating-OFTs-work/oft962.pdf. For a discussion of 
the study and its results see Gordon & Squires, supra note 44; Davies & Ormosi, 
supra note 296, at 796-97. 

305 Davies & Ormosi, supra note 296, at 4 (“The paper provides some lower bound 
estimates that deterrence is at least twice as effective as detection as a means for 
removing harm . . . . Under less cautious, but very plausible, assumptions, . . . deterred 
harm is nearly 10 times higher . . . than the CA’s detected harm.”). 
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5.3.1. ERRORS, DESISTANCE, AND DETERRENCE 

Incidence of error impacts the ability of antitrust law to achieve its 
goal of preventing as much anti-competitive conduct as possible while 
preventing as little pro-competitive conduct as possible.306 Since 
prevention of business conduct assumes different forms under 
desistance and deterrence, also the effects of errors bear differences. 

As regards desistance, the relationship between errors and their 
undesirable effects on the goal of antitrust law is relatively simple (at 
least as regards adjudicative assessment of planned or ongoing conduct 
– see the next paragraph). What matters is the falsely classified conduct 
and its competitive effects as such: a false conviction amounts to 
prevention of pro-competitive effects of an ongoing or planned instance 
conduct, and a false acquittal means that the competitive harm 
produced by a conduct fails to be prevented. 

The issue becomes more complicated, however, when we take into 
account ex post adjudication, i.e., adjudication of conduct whose 
competitive effects already materialized. Desistance is ineffective with 
regard to past conduct. In this case the evaluated – i.e., convicted or 
acquitted – practice has already caused its effects and adjudication 
cannot change this.307 The direct effect of antitrust enforcement is in 
such cases zero; desistance is futile. Because of its futility, also errors 
are irrelevant: If the assessed practice produced pro-competitive 
effects, (falsely) convicting it will not take the positive effects away; if 
the practice produced anti-competitive effects, (falsely) acquitting it 
will not undo the resulting harm to competition.308 Such “ex post” false 
convictions and acquittals are hence irrelevant from the perspective of 
desistance. 

                                                
306 See supra note 178 and accompanying text. 
307 See supra note 38 and accompanying text. 
308 In this context, we can sometimes see a report by an antitrust agency claiming 

that the respective agency in the given period in total detected anti-competitive 
conduct producing harm of the magnitude x. It is important to note that this does not 
mean that this amount of harm was also prevented by the agency. Effectiveness of 
desistance thus depends on, among other things, the promptness of the adjudicative 
decision and the resulting intervention. We will see infra in section 5.6 that a greater 
use of economics frustrates the promptness. 
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Consideration of deterrence adds yet another layer of complexity. 
Deterrence attaches no intrinsic negative value to errors as such.309 It is 
shaped by anticipation of errors by businesses – what matters is their 
expectation that their conduct will be assessed erroneously. This 
expectation is undesirable because it can result into deterrence of pro-
competitive conduct as well as it can give incentives to businesses to 
engage in anti-competitive conduct.310 

False convictions and acquittals do not neatly map on deterrence of 
pro-competitive conduct and non-deterrence of anti-competitive 
conduct.311 On the one hand, false convictions deter conduct that would 
not produce any anti-competitive effects. In other words, businesses 
refrain from desirable conduct because they are afraid of being (falsely) 
convicted and sanctioned for it.312 Conversely, false acquittals are to be 
avoided because of the practices with anti-competitive consequences 
that fail to be deterred: if businesses know that their anti-competitive 
conduct will not be convicted (and punished), the law will not deter 
them from engaging in it. In addition, however, there is one less 
intuitive effect of errors: False convictions not only discourage 
businesses from behaving pro-competitively; they also motivate 
business to behave anti-competitively. If businesses expect that they can 
be convicted regardless of how they behave, they may as well select the 
more lucrative option, i.e., to engage in anti-competitive conduct.313 As 
                                                

309 Cf. Baker, supra note 183, at 5 (“False positives and negatives are harmful to the 
economy as a whole for reasons that go beyond the conduct in the case under 
review.”). 

310 Id. at 5-6 (“False positives and negatives may chill beneficial conduct by other 
economic actors (potentially in other industries) that must comply with the rule; these 
errors may also fail to deter harmful conduct by other economic actors to which the 
same rule would apply.”). 

311 Id. at 6. 
312 E.g., de Alessi, supra note 46, at 195 (“The possibility of having to fight an 

antitrust suit, even if the probability of losing is small, inhibits firms from pursuing 
competitive behavior that the antitrust authorities may choose to proscribe.”); Evans 
& Padilla, supra note 148, at 86 n.48 (“We have greatly simplified the analysis here 
for expositional purposes. . . . A more comprehensive analysis would have to also 
consider “errors” that do not get to court – there will be harmless practices that firms 
do not engage in for fear of antitrust liability under the prevailing legal standard”.). 

313 See Baker, supra note 183, at 6 n.19 (“[A] rule change that increases the 
frequency or cost (penalty) of false positives may increase deterrence, but it could 
also do the reverse. The latter may occur if more false positives mean that firms no 
longer obtain enough benefit from staying within the line separating legal and illegal 
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a result, one cannot draw as simple conclusion about the effects of 
errors as in the case of desistance. 

That is why the vocabulary of false convictions and false acquittals 
should be confined only to the context of the actual instances of 
adjudicative decision-making, and should not be extended also to the 
effects of these decisions. Nonetheless, there are examples of 
commentary that does not keep the issues distinct. For instance, 
Katsoulacos and Ulph suggest that a false conviction should denote any 
instance of erroneously preventing pro-competitive conduct, and a false 
acquittal any failure to prevent anti-competitive conduct.314 As it 
follows from the discussion in the previous paragraph, however, we 
may fail to deter anti-competitive conduct due to the prospect of falsely 
acquitting it as well as due to the prospect of falsely convicting the 
                                                
behavior to justify being careful.”); Steven C. Salop, Merger Settlement and 

Enforcement Policy for Optimal Deterrence and Maximum Welfare, 81 FORDHAM L. 
REV. 2647, 2668-69 (2013) (“Suppose that the incidence of false convictions and false 
acquittals means that the likelihood of being convicted and penalized does not 
increase very much when an individual actually violates the legal standard, compared 
to when the individual actually satisfies the standard. In this scenario, the incentives 
to satisfy the standard are reduced, relative to the case in which there are no errors.”); 
Schinkel & Tuinstra, supra note 38, at 1282-83 (“When enforcement is imperfect, the 
incentive to collude goes up, for any given enforcement strategy, for two reasons. 
First, the probability of getting caught when behaving anticompetitively goes down 
. . . . This decreases the expected costs of anticompetitive behavior. Second, and more 
interesting, perhaps industries that would otherwise behave perfectly competitively 
are induced to collude as a ‘precautionary’ measure, because they run the risk of being 
wrongfully punished even if in fact behaving competitively. The ‘fine-reduction’ 
effect stems from the presence of Type II errors, whereas the ‘precautionary’ effect is 
driven by Type I errors.”); see also Henrik Lando, Does Wrongful Conviction Lower 

Deterrence, 35 J. LEGAL STUD. 327, 329-30 (2006); Posner, supra note 179, at 412; 
Richard A. Posner, An Economic Approach to the Law of Evidence 51 STAN. L. REV. 
1477, 1483-84 (1999); STEVEN SHAVELL, FOUNDATIONS OF ECONOMIC ANALYSIS OF 

LAW 452 (2004) (“[T]he incentive to obey the law is not simply equal to the expected 
sanction if one violates the law, but rather to the difference between the expected 
sanction if one violates the law and the expected sanction if one does not.”). 

314 Katsoulacos & Ulph, supra note 148, at 421 (“Type I and Type II errors have to 
be defined more widely than in the traditional decision-theoretic theoretic approach 
as: Type I – erroneously preventing benign actions; Type II – failure to prevent 
harmful actions.”); see also Hylton & Salinger, supra note 148, at 499 n.115 (“It is 
important to be clear, though, that a false conviction does not necessarily mean that a 
trial would actually occur and result in a conviction. Included in false convictions are 

benign occurrences that do not occur because of the belief that they could be 

challenged in court.” (emphasis added)). 
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alternative pro-competitive conduct. Katsoulacos and Ulph’s apparatus 
is hence analytically incorrect and could obscure the analysis of the 
optimal adjudicative use of economics. 

To be clear, this is not to say that the deterrence effects of 
adjudicative error ought to be disregarded. To the contrary, since 
antitrust law primarily prevents anti-competitive conduct through 
deterrence, the impact of error on deterrence in all likelihood carries 
greater weight than its impact on desistance.315 

At any rate, a practical attempt to design antitrust rules with an 
optimal rate of error would need to account for the impact of errors on 
effectiveness of prevention in general, i.e., on effectiveness of 
desistance as well as deterrence. It appears safe to maintain that greater 
accuracy fosters effectiveness of desistance as well as deterrence,316 
i.e., that greater accuracy ceteris paribus means better prevention. An 
optimally formulated antitrust rule is, thus, as accurate as possible given 
the costs of accuracy (discussed in the following sections). 

5.3.2. CAUSES OF ERRORS 

Generally speaking, adjudicative errors can follow from two distinct 
causes. Errors of the first variety occur because officials entrusted with 
adjudicative evaluation of a particular instance of conduct can make a 
mistake in the course of the evaluation.317 Take the US approach to 
                                                

315 Cf. Baker, supra note 183, at 5 n.18 (“[T]he evaluation of error costs must look 
to the consequences of the decision or legal rule for conduct by other firms, not simply 
to the incidence of the decision on the parties of the case.”). 

316 Cf. Posner, supra note 154, at 97 (“To the extent that economic evidence 
increases the accuracy of trials, it enhances the deterrence of wrongful behavior.”); 
Schinkel, supra note 19, at 2 (“[I]ndustrial organization economics applied in various 
aspects of the legal process of antitrust cases . . . generates . . . large likely deterrence 
benefits.”). 

317 Cf. Christian Ahlborn, et al., The Antitrust Economics of Tying: A Farewell to 

Per Se Illegality, 49 ANTITRUST BULL. 287, 337 (2004) (“The best legal standard is, 
of course, one that perfectly ferrets out anticompetitive ties from procompetitive ones. 
Unfortunately, courts (and competition authorities) are only human and make 
errors.”); Christiansen & Kerber, supra note 8, at 220 (“[G]overnments, agencies and 
courts . . . often have very serious knowledge and information problems that can lead 
to decision errors.”); Evans & Padilla, supra note 148, at 75 (“Distinguishing 
procompetitive from anticompetitive actions with certainty is impossible.”); 
Katsoulacos & Ulph, supra note 148, at 418 (“Of course the data, tests and analysis 
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resale-price maintenance as an example. This type of practice is to be 
assessed under the rule-of-reason standard, which means that it should 
be convicted if its effects are on balance anti-competitive and acquitted 
if not.318 Now consider an instance of resale price maintenance that is 
on balance pro-competitive. It can happen that the adjudicator 
mistakenly reaches the opposite conclusion and convicts it, committing 
thus the discussed variety of error. 

This variety of error is, so to say, case-by-case. It consists in making 
a mistake in the course of adjudication of the individual case. In 
particular, it consists in a mistaken determination of an adjudicative 
fact. Note that the use of the word error in this context reflects its 
common usage, i.e., someone’s – typically unintentional – mistake. 

Errors of the second variety are different. These errors do not follow 
from anybody’s mistake. Instead they result from a (correct) application 
of form-based rules: Form-based rules make whole categories of 
business conduct lawful or unlawful. Some instances of conduct 
categorized as lawful may, nevertheless, produce anti-competitive 
consequences. Also, vice versa, some instances of unlawful conduct 
may fail to produce them.319 (“[C]ourts sometimes should apply rules 
of per se unlawfulness to business practices even when those practices 
sometimes produce economic benefits . . . .”); 

When the form-based law is applied to such an “incorrectly” 
categorized instance by an adjudicator, an error occurs.320 Consider per 
                                                
available to the authority will typically be imperfect and lead it to classifying some 
genuinely harmful actions as potentially benign and some genuinely benign actions 
as potentially harmful.”); Bruce Yandle, The Positive Economics of Antitrust 

Enforcement, in THE CAUSES AND CONSEQUENCES OF ANTITRUST: THE PUBLIC-
CHOICE PERSPECTIVE 119, 120 (Fred S. McChesney & William F. Shughart II eds., 
1995) (“Antitrust officials face an immense knowledge problem. Even with the best 
intentions, they will inevitably make mistakes.”). 

318 See Leegin Creative Leather Prods., Inc. v. PSKS, Inc., 551 U.S. 877 (2007). 
319 See Stephen Breyer, Economic Reasoning and Judicial Review, 119 ECON. J. 

F123, F130 (2009) (“[C]ourts sometimes should apply rules of per se unlawfulness 
to business practices even when those practices sometimes produce economic benefits 
. . . .”); 

320 See Crane, supra note 15, at 3 (“Adjudicatory errors may occur in both directions 
– false positive and false negative – and both at the liability rule-framing level 
(through underinclusion and overinclusion) and at enforcement level (through 
factfinder error).”). 
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se prohibition of price-fixing as an example. It is sometimes argued that 
price-fixing may produce pro-competitive effects under specific 
circumstances. The per se prohibition applies nonetheless. If such a pro-
competitive instance of price-fixing gets convicted, an adjudicative 
error of the discussed variety has occurred. 

Note that the use of the language of “error” may be somewhat 
counterintuitive and misleading in the case of this categorization-based 
error. In the example case the adjudicator did nothing wrong.321 She 
was requested by the applicable rule to convict any price-fixing – 
including price-fixing with pro-competitive effects – and that is what 
she in fact did. Neither the rule-maker made a mistake when she 
adopted such an error-producing rule: the rule embodies an intentional 
and reasonable trade-off between falsely acquitting or convicting a 
certain portion of business conduct and other considerations. The 
adjudicative “error” of this variety is thus a product of deliberate rule-
making. 

5.3.3. ERROR AND ECONOMICS 

What is then the relationship between incidence of error and the use 
of economics? Economics-based inquiries entail consideration of 
specifics of the cases and, hence, do clearly not suffer from the 
categorization-based errors. As regards the case-by-case error, the 
general opinion appears to be that the use of economics contributes to 
reduction of errors,322 with regard to false convictions as well as false 
acquittals.323 There may, however, be two different views as to the 
limits of this contribution. 

                                                
321 That is why in some contexts errors are distinguished from mistakes. Mistakes 

are then errors caused by a fault. For instance, in statistics, “error” refers to the 
difference between the value which has been computed and the correct value. 

322 See, e.g., Norberg, supra note 7, at 2 (“The use of economics greatly increases 
the likelihood of arriving at a result, which is consistent with the aims of the 
competition rules. Their aims are not just to prohibit certain categories of agreements 
and practices but to prohibit agreements and practices that produce or are likely to 
produce negative economic effects for society and consumers.”); Vesterdorf, supra 
note 4, at 520 (“[E]ffects-based [economic] analysis on every individual case . . . is 
particularly apt in reaching correct outcomes.”). 

323 Röller, supra note 301, at 325 (“I do believe that the use of economics will 
increase the precision of DG COMP’s decisions, that is it will reduce type I and type 
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To start with, one could expect an increase in the amount of 
economics to always improve the accuracy of adjudicative inquiries 
and thus decrease the frequency of error. The marginal contribution of 
economics to accuracy would then be always positive. More economics 
under this view ceteris paribus means better accuracy – although the 
improvement of accuracy may be expected to diminish with an 
increasing amount of economics324 – and thus also both more effective 
desistance and deterrence.  

Under this perspective, clearly, the more economics there is in 
antitrust enforcement, the better. An increase in the use of economics 
always improves accuracy and thus also effectiveness of antitrust law. 
From the perspective of error-avoidance one would thus always want 
more and more economics in antitrust adjudication. This thesis adopts 
this generous view of the impact of economics on adjudicative 
accuracy: more economics always means better accuracy. Because our 
goal is identification of other costs entailed in the use of economics, 
this assumption leads to no loss of generality. 

Let us, nevertheless, briefly consider also the alternative, option. It 
has been proposed by some commentators – including economists – 
that economics does not always bring better accuracy. Manne and 
Wright, for instance, argue that “the incorporation of sophisticated 
economics into case-by-case competitive effects analysis is 
increasingly becoming an additional source of antitrust error.”325 Under 
                                                
II errors.”); van den Bergh, supra note 142, at 20 (“An economics based application 
of competition rules may be defended since it is less prone to errors (false positives 
and false negatives) than a purely legalistic approach.” (footnotes omitted)). 

324 Christiansen & Kerber, supra note 8, at 224. 
325 Manne & Wright, supra note 179, at 195-96; see also Heyer, supra note 285, at 

375 (“Despite the veneer of certainty suggested by the scientific method of 
economics, there continues to be a large degree of potential error in antitrust 
enforcement.”); Jorge Padilla, The Role of Economics in EU Competition Law: From 

Monti’s Reform to the State Aid Modernization Package 7-8 (Sept. 28, 2015) 
(unpublished working paper), available at https://ssrn.com/abstract=2666591 (noting 
that a case-by-case use of economics for exchanges of information between 
businesses “is bound to cause significant type I and type II errors” and that adoption 
of presumptive rules may therefore be preferable); Stefan Voigt, “More Economic” 

Does Not Necessarily Mean “Better” – Perils and Pitfalls of the “More Economic 

Approach” as Recommended by the European Commission, in THE MORE ECONOMIC 

APPROACH TO EUROPEAN COMPETITION LAW 97, 98 (Dieter Schmidtchen, et al. eds., 
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this view, more economics improves accuracy only up to a breaking 
point after which the marginal benefit of additional economics becomes 
zero or negative: “[W]e cannot assume that competition authorities or 
courts dispose of the knowledge base for avoiding decision errors, that 
is, a certain share of decisions will be wrong . . . . In terms of our 
analysis, we cannot assume that the marginal benefit of additional 
differentiation [– i.e., of additional economics –] will always be 
positive. It can even be zero or negative. . . . This is a logical 
consequence of having reached the boundaries of our general 
knowledge of competition and/or our case-specific knowledge.”326 

If we assumed this cap on the contribution of economics to accuracy, 
determination of the most accurate antitrust design would become more 
complicated. As Vanberg puts it, “whether adopting more 
differentiated, and hence more complex, rules is preferable to following 
simpler rules is a matter of comparing, on the one side, the fallibility or 
error-proneness of imperfect, simpler rules that can be more reliably 
applied with, on the other side, the fallibility or error-proneness of 
imperfect agents in applying less imperfect, but also more complex, 
rules.”327 Nevertheless, as already noted, in the rest, this potential cap 
on contribution of economics to accuracy shall be assumed away. 

5.4. PREDICTABILITY 

A crucial issue to consider when deciding how much economics 
there should be in antitrust adjudication is predictability of 

adjudication.328 Voigt and Schmidt define predictability as the 
businesses’ capacity to make predictions concerning the adjudicative 
assessment of their conduct that have a high chance of turning out to be 
                                                
2007) (“That a more economic approach will factually be able to pay more justice to 
every single case is, hence, everything but certain.”). 

326 Christiansen & Kerber, supra note 8, at 236. 
327 Vanberg, supra note 123, at 64. 
328 Note that here – as in the rest of the thesis – we assume that the law is clear. We 

thus assume away the problem of unpredictability caused by businesses not knowing 
what criteria the law ultimately applies when assessing the lawfulness of business 
conduct. In reality, of course, this is also an important source of unpredictability. It 
is, however, immaterial for our discussion here. 
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correct.329 What matters is whether businesses are able to know how 
their conduct will eventually be assessed by the adjudicator and 
whether they are able to know this at the moment when they decide 
what practices to adopt. As we will elaborate, the use of economics in 
antitrust adjudication adversely impacts its predictability and thus 
undermines deterrence (not desistance). 

Frequently, the issue of predictability of antitrust adjudication is 
discussed under the rubric of legal certainty. For the purposes of this 
thesis, however, we shall prefer to talk about predictability. There are 
two reasons for this preference. First, legal certainty represents a robust 
jurisprudential concept that might carry different meanings across 
different legal systems330 or even within a single system.331 Second, to 
some commentators, reduction in incidence of error amounts to 
increase in certainty.332 This means that the term is ambiguous as it is 
used to denote predictability as well as accuracy. 

                                                
329 STEFAN VOIGT & ANDRÉ SCHMIDT, MAKING EUROPEAN MERGER POLICY MORE 

PREDICTABLE 1 (2005); see also Hawk & Denaeijer, supra note 145, at 130 (“The . . . 
meaning of legal certainty concerns predictability of outcome, i.e. to what extent can 
firms and/or their counsel predict whether a particular practice or agreement violates 
competition laws.”); Yannis Katsoulacos & David Ulph, Regulatory Decision Errors, 

Legal Uncertainty and Welfare: A General Treatment, INT’L J. INDUS. ORG. (ONLINE 

FIRST), May 24, 2016, at 12 (“We say that firms face legal uncertainty if, at the time 
they make their decision, they do not know for sure what decision the [adjudicator] 
will make regarding their action, should it come under investigation.” (emphasis 
omitted)). Note that the inability to predict might result from a prohibitive costliness 
of the prediction. See infra note 353 and accompanying text. 

330 See, e.g., Lianos, supra note 147, at 36 (“Jürgen Habermas has notoriously given 
a procedural content to the principle of legal certainty, which could apply in this case. 
The principle should not be conceived as certainty about results but as a claim for an 
equitable procedure which will make possible the discursive elucidation of the legal 
and factual issues that arise.” (footnote omitted)). 

331 See Hawk & Denaeijer, supra note 145 (differentiating three meanings of legal 
certainty in antitrust law: 1) legal certainty concerning predictability of outcomes of 
adjudication, 2) legal certainty concerning the consequences of a violation, and 3) 
legal certainty concerning the relevant forum or jurisdiction). 

332 See, e.g., Budzinski, supra note 8, at 124; Gavil, supra note 21, at 182 (“Out of 
concern for error costs and consequent over-deterrence, some commentators and 
courts advocate standards that require more or better economic evidence. It is 
typically argued that such economically grounded standards can reduce the incidence 
of false positives. . . . Even when the additional economic information is theoretically 
available, the imposition of heightened standards of economic proof increases the 
costs of administering whatever antitrust rule is at issue. This poses something of a 
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Predictability of adjudication is, however, an entirely different issue 
than its accuracy.333 Consider the following illustrative example by 
Katsoulacos and Ulph: “After all, as noted, it is common to consider as 
an advantage of Per Se legal rules, that they do not involve legal 
uncertainty but of course Per Se legal rules can involve a substantial 
amount of decision errors.”334 This applies also vice versa: correct 
decisions telling anti-competitive conduct perfectly apart from pro-
competitive conduct may well be difficult to predict. Hence, an error is 
an instance of an antitrust decision that is not aligned with antitrust 
goals. Predictability, in contrast, pertains to the ability of businesses to 
make predictions concerning these decisions, notwithstanding whether 
the decisions are correct or erroneous. 

Note that some authors are aware of the conceptual difference 
between error and unpredictability (uncertainty) but decide to conflate 
the two anyway. Hylton and Salinger consciously use the same term to 
denote “benign occurrences that do not occur because of the [justified] 
belief that they could be challenged in court [as well as] cases that 
would not be found in violation of the law if they went to trial but which 
nonetheless do not occur because of uncertainty about the law or 

courts’ enforcement of it.”335 Hylton and Salinger thus bundle together 
conduct discouraged by the likelihood of error as well as by the inability 
of businesses to predict the adjudicative outcome. It needs to be 
reiterated that such conflation is clearly analytically incorrect. More 
importantly for our purposes, it precludes disentanglement of two sorts 
                                                
dilemma that is not always fully explored: how much in the way of increased 
processing costs is a reduction in error costs worth? Another way to consider the 
problem is to ask whether the marginal value of any increased certainty occasioned 

by additional and better economic evidence is outweighed by the cost of securing that 
additional evidence.” (emphasis added)); Heyer, supra note 285, at 378 (“[T]he new 
and improved economic tools, their high degree of sophistication, and emphasis on 
quantitative prediction risk leaving one with a false sense as to their accuracy and 
precision. The increased acceptance of microeconomic theory and empirical analysis 
as a basis for antitrust analysis and decision making has indeed been striking, but has 
not eliminated what continues to be considerable uncertainty and imprecision 
surrounding particular case decisions.” (emphasis added)). 

333 Katsoulacos & Ulph, supra note 329, at 3 (“[I]t is important to note that decision 
errors made by the authority are neither necessary nor sufficient for the existence of 
legal uncertainty.”). 

334 Katsoulacos & Ulph, supra note 43, at 263. 
335 Hylton & Salinger, supra note 148, at 499 n.115 (emphasis added). 
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of impact created by using economics in antitrust adjudication: its 
impact on predictability and on accuracy of adjudication. 

5.4.1. HOW ECONOMICS IMPACTS PREDICTABILITY 

The essential question is how the predictability of adjudication is 
impacted by the use of economics. There appears to be a disagreement 
over this issue in the scholarship. While some commentators argue that 
the use of economics fosters predictability, others view its extensive 
use in adjudication as a major impediment of the ability of businesses 
to anticipate the official assessment of their practices. 

Let us start with the former opinion, i.e., that economics has a 
positive impact on predictability.336 As we shall see, this opinion tends 
to bear relation to a different context than is the one discussed in the 
current chapter. To reiterate, this chapter considers the benefits and 
costs of the use of economics in antitrust adjudication, assuming away 
the possibility of wasted, unnecessary costs. 

One of the arguments supporting the view that economics can 
facilitate antitrust predictability focuses on the role of economics in 
shaping antitrust rules, especially those incorporated in guidelines:337 
Economics is used to design guidelines – it is argued – and guidelines 
improve predictability of antitrust law. It is necessary that we realize, 
however, that application of (guidelines) rules is the opposite of a case-
by-case economics-based assessment of competitive effects in 
individual cases. Hence, although the discussed argument might appear 
to be a reasonable one, it is misplaced. It may well be true that rules 
informed by economics make antitrust law more predictable. It is, 
                                                

336 See, e.g., Simon Bishop, Expert Economic Evidence in European Competition 

Law Cases: Some Personal Views, in THE ROLE OF THE COURT OF JUSTICE OF THE 

EUROPEAN UNION IN COMPETITION LAW CASES 293, 301-02 (Massimo Merola & 
Jacques Derenne eds., 2012); Röller, supra note 301, at 21 (“[L]egal certainty and 
economic principles are not substitutes but complements.”). 

337 See Stefan Buehler, Enforcing Competition Law in the Presence of Legal 

Uncertainty: An Economist’s Perspective 6 (Apr. 4, 2013) (unpublished working 
paper), available at https://ssrn.com/abstract=2325472; Padilla, supra note 325, at 6 
(“[T]he merger guidelines provide legal certainty while adopting an effects-based 
approach and thus demonstrate that sound economic analysis and legal certainty are 
not contradictory – a lesson that some appear to ignore when advocating the form-
based approach to Article 102 using legal certainty arguments.”). 
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nevertheless, a different question whether the same applies when 
economics is used in assessment of individual cases, i.e., 
adjudicatively. 

A specific variety of this argument relates to the “modernization” of 
European antitrust law (for an analysis of the role of economics role in 
this initiative, see the next chapter). Among other things, this 
modernization relied on economics in order to reduce the variability of 
substantive antitrust rules and, thus, to foster predictability.338 
Economics hence, again, contributed to predictability through rule-
making, not adjudication. Moreover, this contribution was only 
possible because the antitrust law in question was inefficient, failing to 
attain one of the maximal combinations of accuracy and 
predictability.339 In this vein, consider the following statement made by 
the EU Chief Economist: “[G]iven the current state of affairs, we can 
get more of both [economic analysis and predictability].”340 

Even though the modernization improved predictability of this 
variety, it decreased the predictability that concerns us here. This is well 
captured by Gerber: “The substantive component of modernization has 
also been seen as a means of reducing uncertainty, and it has reduced 
one form of uncertainty. It has provided a central conceptual base for 
thinking about competition law in Europe and thereby reduced the 
                                                

338 David J. Gerber, Searching for a Modernized Voice: Economics, Institutions, and 

Predictability in European Competition Law, 37 FORDHAM INT’L L.J. 1421, 1425 
(2014) (“These concerns [of predictability] have played an important role in efforts 
to “modernize” European competition law, which have focused on the need to reduce 
the range of variation of norms of economic conduct within the European Union. I 
distinguish here between two forms of modernization. . . . The second form of 
modernization seeks to reduce variations in substantive norms by using economics to 
standardize the basis for competition law decisions. I use the term “substantive 
modernization” to refer to this project. It is commonly referred to as a process of 
introducing a “more economic approach” (“MEA”) into European competition law.”). 

339 This chapter only considers choosing between such maximal combinations. See 
supra sub-section 5.1.1. 

340 Röller, supra note 301, at 21 (emphasis added). But see Lars-Hendrik Röller, 
Economic Analysis of Article 82, in COMPETITION LAW AND ECONOMICS: ADVANCES 

IN COMPETITION POLICY AND ANTITRUST ENFORCEMENT 325, 325 (Abel M. Mateus 
& Teresa Moreira eds., 2007) (“I do believe that the use of economics will increase 
the precision of DG COMP’s decisions, that is it will reduce type I and type II errors. 
Let me add at this point already that I think that any potential loss in predictability – 
if any – is outweighed by the increase in precision.”). 
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uncertainties resulting from an unstructured variety of ways of 
approaching competition law. This has been of much value, but it has 
not eliminated uncertainty in this area. It has relocated it and altered its 

contours.”341 Let us now consider this issue of difficult predictability 
of adjudicative inquiries that rely on economics.  

There is a great number of authors who assert that outcomes of case-
specific, effects-based adjudicative inquiries using economics are 
difficult to predict.342 Consider, for example, Hawk and Denaeijer’s 
view: “An analysis of the competitive effects (benefits and harms) of a 
practice necessarily introduces some legal uncertainty. It is probably 
fair to say that the more refined/robust the inquiry into the actual 
                                                

341 Gerber, supra note 338, at 1433 (emphases added); see also Larouche & 
Schinkel, supra note 132, at 170 (“By most accounts, recent reforms had a positive 
overall effect, but the loss of predictability remains.”). 

342 Accord Gerber, Convergence, supra note 21, at 972 (observing that in Europe 
the use of economics in antitrust enforcement is believed to bring about 
unpredictability); see, e.g., Barbara E. Baarsma, Rewriting European Competition 

Law from an Economic Perspective, 7 EUR. COMPETITION J. 559, 583 (2011) (“[A 
case-by-case economics-based analysis would] make the outcome of a case more 
unpredictable. In other words, legal uncertainty would increase.”); Frank H. 
Easterbrook, Vertical Arrangements and the Rule of Reason, 53 ANTITRUST L.J. 135, 
155 (1984) (“Of course judges cannot do what such open-ended formulas require. 
When everything is relevant, nothing is dispositive. Any one factor might or might 
not outweigh another, or all of the others, in the factfinder’s contemplation. The 
formulation offers no help to businesses planning their conduct.” (emphasis added)); 
ten Kate Sr., supra note 214, at 11 (“The rule of reason in competition law 
enforcement and the concomitant unpredictability of law enforcement greatly 
contribute to legal uncertainty.”); van den Bergh, supra note 142, at 35 (“[A] full 
consideration of all potential efficiency benefits and possible anticompetitive 
consequences leads to extremely complicated assessment and unpredictable 
outcomes.”); Waelbroeck & Slater, supra note 127, at 203 (maintaining that 
determination of anti-competitive effects “implies a complex economic analysis . . ., 
which in turn implies some degree of unpredictability”); cf. Meinrad Dreher & 
Michael Adam, The More Economic Approach to Art. 82 EC and the Legal Process, 
4 ZEITSCHRIFT FÜR WETTBEWERBSRECHT 259, 273 (2006) (“A pure effects-based 
approach would allow judging on a case-by-case basis and does not provide clear 
guidelines for the companies concerned.”); Ortiz Blanco & Lamadrid de Pablo, supra 
note 8, at 311 (“[E]x ante self-assessment by undertakings and judicial enforcement 
does not seem compatible with the choice of a hardly administrable “effects-based” 
legality test.”); Padilla, supra note 325, at 8 (“[A] case-by-case analysis places a high 
burden on . . . firms, who may not be in a position to perform the complex economic 
analysis required.”). Waelbroeck and Slater observe that the notion of a restriction by 
object does in principle have the requisite level of predictability. Waelbroeck & 
Slater, supra note 127, at 179. 



OPTIMAL AMOUNT OF ECONOMICS  107 

 

competitive effects and justifications of a practice, the greater the 
uncertainty.”343 Likewise, according to Christiansen and Kerber, 
“decisions based on a case-specific analysis of welfare effects 
considerably reduces legal certainty”.344 Also the then President of the 
European Court of First Instance Bo Vesterdorf argues that “a precise, 
case by case, full-blown, effects-based, economic analysis does not 
always go hand in hand with legal certainty.”345  

But how exactly does the use of economics lead to unpredictability? 
Katsoulacos and Ulph recognize two general sources of 
unpredictability, both of which can be related to the use of economics 
in antitrust adjudication.346 Firstly, businesses may have poor 
information about the facts upon which the decision is to be based.347 
Their low awareness of the facts may follow for example from the 
timing of the relevant decisions: While the business decision needs to 
be taken before the implementation of a practice, the adjudicative 
decision assessing the practice often enjoys the benefit of hindsight. 
Alternatively, the adjudicator might have access to data generally 
inaccessible by the assessed business (e.g., competitors’ data).348 It is 
                                                

343 Hawk & Denaeijer, supra note 145, at 136. 
344 Christiansen & Kerber, supra note 8, at 219. 
345 Vesterdorf, supra note 4, at 520. 
346 Yannis Katsoulacos & David Ulph, Legal Uncertainty, Penalties, and the Limits 

to Effects-based Standards, in 2 HANDBOOK ON EUROPEAN COMPETITION LAW: 
ENFORCEMENT AND PROCEDURE 584, 588 (Ioannis Lianos & Damien Geradin eds., 
2013); see also Louis Kaplow, Optimal Deterrence, Uninformed Individuals, and 

Acquiring Information about Whether Acts Are Subject to Sanctions, 6 J.L. ECON. & 

ORG. 93, 93 (1990) (“Individuals sometimes are uncertain whether their acts will be 
subject to sanctions. Their uncertainty may arise from two sources: lack of knowledge 
about legal rules (is it a violation to discharge chemical x?) and lack of knowledge 
about the characteristics of acts (do my emissions contain chemical x, which is legal 
to discharge, or chemical y, which is illegal to discharge?).”). 

347 Katsoulacos & Ulph, supra note 346, at 588 (“[L]egal uncertainty may emerge 
because . . . the firms face uncertainty or incomplete information about the ultimate 
bases of making a judgment, that is, what are the considerations taken into account 
(and how they are taken into account) for assessing harm.”). 

348 See Bennett, et al., supra note 36, at 511 (considering unworkable self-
assessment according to legal tests that require businesses to know (possibly secret) 
information about their competitors); Larouche & Schinkel, supra note 132, at 168 
(“The risk of information deficiency concerns chiefly information on other firms. 
Indeed while the dominant firm knows more about itself, and about its own conduct, 
than the competition authority, it may not possess the same level of information as 
regards rival firms customers, suppliers, and so on. It certainly holds enough 
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then clearly possible that a business lacking the knowledge of the 
relevant facts comes to a different conclusion about the impact of the 
practice in question on competition than the adjudicator. 

Secondly, businesses may face uncertainty about how the 
adjudicator will proceed in the assessment.349 As regards an economic 
analysis of impacts of business conduct on competition, the assessment 
crucially depends on modelling choices adopted by the adjudicator. It 
is an often-criticized fact that several different models can frequently 
be used for a particular situation, all of which appear to represent the 
reality sufficiently well.350 If these models lead to contradictory 
conclusions, the question clearly arises which model and conclusion to 
prefer.351 If the business has no ex ante knowledge about which model 
                                                
information about others to be able to make business decisions, but that might not 
suffice for the purposes of competition law assessment, for which authorities have a 
number of priviledges.”). 

349 Katsoulacos & Ulph, supra note 346, at 588 (“[L]egal uncertainty may emerge 
because . . . the firms face uncertainty about how decisions are taken by the 
[competition authority], where these decisions rely on the assessment of certain 
indicators that characterize the firms, their market(s) and the actions undertaken, due 
to incomplete information of the model(s) or of the data that are used by the 
[competition authority] to make the assessment of the indicators and to reach these 
decisions.”). 

350 E.g., Simon Bishop, Snake-Oil with Mathematics is Still Snake-Oil: Why Recent 

Trends in the Application of So-Called Sophisticated Economics Is Hindering Good 

Competition Policy Enforcement, 9 EUR. COMPETITION J. 67, 69 (2013) (“Those 
familiar with economic theory will know that a large number of results can often be 
reversed by making an alternative assumption.”); Manne & Wright, supra note 179, 
at 163 (“[A] regulator or court has a broad spectrum of models to choose from when 
analyzing an antitrust issue, but antitrust has not provided that decision-maker with 
sensible criteria for making that model selection decision.”); Gregory J. Werden, 
Making Economics More Useful in Competition Cases: Procedural Rules Governing 

Expert Opinions, in INTERNATIONAL ANTITRUST LAW & POLICY: FORDHAM 

CORPORATE LAW INSTITUTE CONFERENCE 2005 601, 609 (Barry E. Hawk ed., 2006) 
(“Opposing economic experts may legitimately perceive facts differently or take 
different views of which facts are critical.”). 

351 See Douglas H. Ginsburg & Eric M. Fraser, The Role of Economic Analysis in 

Competition Law, in INTELLECTUAL PROPERTY, COMPETITION LAW AND ECONOMICS 

IN ASIA 35, 48 (R. Ian McEwin ed., 2011) (“At the same time, one should not think 
economic analysis invariably indicates how a case should be decided. On the contrary, 
a complex or novel antitrust case may engender genuine disagreement among 
disinterested economists on the competitive implications of the business conduct at 
issue in a particular case.”); Heyer, supra note 285, at 378 (“In many antitrust 
investigations, the competition agencies (or the courts) are forced to choose between 
alternative hypotheses for which theory alone provides no clear answer.”). 
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will eventually be used by the adjudicator, this again limits its ability 
to predict.352 

The issue of unpredictability of economics-based adjudication can 
be rephrased as a prohibitive costliness of the anticipated economic 
analysis. Businesses will perform the analysis only if the benefits of 
being informed exceed the costs of gaining the information by the 
means of the economic analysis.353 If, however, the expected gain from 
becoming informed is lower than the price paid for the economic 
analysis, businesses will prefer to stay uninformed and refrain from the 
conduct in question.354 Note that here we are not concerned with the 
resources spent in carrying out the analysis – these costs are considered 
separately in the following section. 

To conclude, in a world where businesses had the same information 
about the relevant facts as the adjudicator, knew how the adjudicator 
                                                

352 See Bishop, supra note 350, at 75-76 (“In the absence of clear ex ante guidance 
about when the authorities will assume that the demand curve is linear and when it 
exhibits constant elasticity, it is extremely difficult for practitioners to provide sound 
advice. Who would want to give a client the following advice: “You will be fine if 
the competition authority assumes that demand is linear but not if the competition 
authority assumes it has constant elasticity (but unfortunately we are unable to 
estimate the slope of the demand curve for your product robustly, let alone assess the 
rate of change in that slope that would be required to determine the answer to the 
linear/constant elasticity question)”?”); Wright, supra note 22, at 241, 56 (“While the 
ratio of theoretical models to empirical evidence has soared over the past thirty years, 
antitrust institutions lack decisionmaking protocols for choosing among competing 
models. Courts and enforcement agencies retain broad discretion in selecting 
theoretical models ad hoc, tailoring decisions to the arbiter’s relative economic 
sophistication, intellectual priors, or even desired result. . . . When antitrust liability 
depends upon the application of a favorable model as opposed to an unfavorable 
model, entities cannot predict with certainty which model will prevail . . . .”). 

353 See Beckner III & Salop, supra note 181, at 44-47; Kaplow, supra note 211, at 
317 (“Individuals will acquire information when the benefits of being informed 
exceed the costs of the information. The benefit of being informed is that one can 
better adjust one's behavior in light of actual legal consequences.”); cf. Ogus, supra 
note 45, at 411 (“Incomplete information about the law governing behavior will give 
rise to error costs, which the actor will wish to minimize. Nevertheless, since 
information is itself costly, the actor will rationally invest in legal information only 
up to the point where the marginal costs of acquiring and processing it are equal to 
the marginal benefits accruing—the reduction in error costs.”). 

354 We have simplified the issue in order to make it tractable. In reality, businesses 
usually do not face a binary choice but can decrease their uncertainty about the 
prospective adjudicative assessment to a certain degree. 
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infers conclusions about competitive effects, and were able to draw the 
same inferences, economics-based determination of the effects would 
not cause unpredictability.355 In reality, however, the relevant 
information is often unavailable, the modeling choices are ex ante 
unclear, and gathering of the information is costly. As a result, 
economics-intensive effects-based analyses of individual cases tend to 
be associated with greater degrees of unpredictability than application 
of form-based rules.356  

5.4.2. EFFECTS OF UNPREDICTABILITY 

Unpredictability is problematic because it gives businesses bad 
incentives.357 It might under-deter anti-competitive conduct and over-
deter pro-competitive practices.358 A business that is contemplating to 
                                                

355 Katsoulacos & Ulph, supra note 329, at 12 (“[I]t is not true that the use of an 
Effects-Based procedure inevitably results in the existence of legal uncertainty . . . .”). 

356 See also Hawk & Denaeijer, supra note 145, at 132 (“In practice, applying per 

se prohibition rule to a particular practice or agreement does bring the maximum 
degree of legal certainty. For example, once the conduct is pigeonholed as ‘price 
fixing,’ there is no need to inquire into the following chain of elements, all of which 
increase legal uncertainty: actual effect on prices/output/innovation/intra or inter-
brand competition, market power, market shares (and definition of a relevant market) 
and asserted efficiencies or other justifications.”). 

357 See Christiansen & Kerber, supra note 8, at 219 (“The institutional framework 
of a market economy, however, can only fulfil its task of channeling the behavior of 
firms in welfare-enhancing directions, if the firms know which behavior is permitted 
or prohibited—both for having guidance for their own behavior and for being able to 
form reliable expectations about the behavior of others. Therefore, legal uncertainty—
understood as a low probability of predicting what is allowed and what is not—can 
be a serious problem for efficiency in a market economy.”). 

358 Tom & Pak, supra note 183, at 400 (“First, and most obviously, uncertainty can 
lead to under-deterrence and over-deterrence. Generalizing from the discussion of 
criminal enforcement above, a firm that is uncertain that it will be caught, and that 
believes that the severity of punishment will not fully compensate for the possibility 
of escaping undetected, will not be sufficiently deterred from unlawful conduct, at 
least if it is risk-neutral. Similarly, a firm that is contemplating procompetitive 
conduct, but that perceives a risk that the conduct will be misperceived as 
anticompetitive, may refrain from the conduct.”); see also Budzinski, supra note 8, at 
127 (“[A] more structural analysis along the lines of rather rough proxies might be 
easier to anticipate than the outcome of a detailed case-by-case analysis and 
simulation. Since rational companies consider competition laws and authority 
practice when designing a merger project or a competitive strategy, decreased legal 
certainty causes additional costs for business activities. This may be welcomed 
regarding the deterrent effects on anticompetitive strategies; however, legal 
uncertainty also creates a cost burden and a deterrent effect on efficiency-increasing 
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act anti-competitively might not be deterred from doing so if it cannot 
reasonably well establish that the act would eventually be sanctioned. 
Likewise, a business may refrain from pro-competitive conduct if it 
cannot ex ante determine that it indeed will be acquitted.359 The 
undesirable effect of uncertainty is thus equivalent to the effect of 
enforcement errors. This time, however, under- and over-deterrence do 
not follow from the threat that the adjudicator will assess the case 
erroneously. In fact, the adjudicator may even always “get it right”. The 
problem is that businesses may not be able to know it in advance. 

Again, the undesirability of unpredictability is recognized by a 
number of antitrust officials.360 Perhaps the finest summary of the 
                                                
combinations and strategies.”); John E. Calfee & Richard Craswell, Some Effects of 

Uncertainty on Compliance with Legal Standards, 70 VA. L. REV. 965 (1984); 
Richard Craswell & John E. Calfee, Deterrence and Uncertain Legal Standards, 2 
J.L. ECON. & ORG. 279 (1986). 

359 Bennett, et al., supra note 36, at 499 (“Firstly, a case by case approach places a 
high burden on firms, who are not in position to carry out this sort of economic 
analysis for each and every one of their agreements, and there is a consequent risk 
that firms simply avoid engaging in particular agreements or practices, eve where 
these would be beneficial. This would clearly be detrimental to both competition and 
economic efficiency.”). 

360 See, e.g., the then EU Chief Competition Economist Röller, supra note 301, at 
21 (“Predictability and legal certainty are important aspects of competition policy law. 
There is real economic value to transparency and predictable procedures. Running a 
successful business is all about the ability to be forward looking. Management 
decisions about technology, markets, competitors are complex and determine the 
success or failure of companies. Increased regulatory uncertainty raises costs, 
threatens survival and potentially reduces economic growth.”), or the US FTC 
Commissioners: Joshua D. Wright, Comm’r, Fed. Trade Comm’n, Remarks at the 
Executive Committee Meeting of the New York State Bar Association’s Antitrust 
Section: Section 5 Recast: Defining the Federal Trade Commission’s Unfair Methods 
of Competition Authority, 8 (June 19, 2013) (transcript available at www.ftc.gov/ 
speeches/wright/130619section5recast.pdf) (“[B]usinesses must make difficult 
decisions about whether the conduct they wish to engage in will trigger a Commission 
investigation or worse. Such uncertainty inevitably results in the chilling of some 
legitimate business conduct that would otherwise have enhanced consumer welfare 
but for the firm’s fear that the Commission might intervene and the attendant 
consequences of that intervention.”); Maureen K. Ohlhausen, Comm’r, Fed. Trade 
Comm’n, Remarks at the U.S. Chamber of Commerce: Section 5: Principles of 
Navigation, 1-2 (July 25, 2013) (transcript available at https://www.ftc.gov/sites/ 
default/files/documents/public_statements/section-5-principles-navigation/130725se 
ction5speech.pdf) (emphasizing that a “sea of uncertainty” surrounding the 
application of FTC Act Section 5 has been troublesome for some businesses and 
members of the legal community). See also the then President of the EU Court of First 
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negative effects of unpredictability is provided by Nicolas Forwood 
who was then a judge of the EU General Court: “The optimal result, for 
economy and thus consumer welfare as a whole, can only be achieved, 
however, if businesses are able, with reasonable accuracy, to determine 
the limits of what competition law permits, and in particular to predict 
what the enforcer (whether competition authority or competition judge) 
will do in a given situation. To the extent that they cannot do so, and in 
consequence are “frightened away” from potentially pro-competitive 
business practices that they might otherwise have wished to adopt, the 
potential benefits of a “more economic approach” risk being 
significantly curtailed, or even negated.”361 

5.4.3. ACCURACY VERSUS PREDICTABILITY 

How does, hence, predictability impact the optimal antitrust design? 
This question needs to be considered separately with regard to 
deterrence and desistance. First, from the deterrence perspective, 
predictability plays an important role. The deterrent effect of antitrust 
law is based on decisions of adjudicators as well as decisions of 
businesses that factor in the expectations that business have about 
adjudicative decisions. Greater accuracy of adjudicative decisions is 
therefore desirable only if these decisions can be predicted by 
businesses.362 We have seen, however, that the endeavor to increase 

accuracy through a greater use of economics actually decreases 

predictability.363 An optimal design is thus represented by an attainable 
                                                
Instance: Vesterdorf, supra note 4, at 520 (“Legal certainty is an important objective 
and it is particularly important for business. Companies need to have certainty and 
predictability and judges need to apply the law in consistent and predictable way. At 
the same time, competition authorities need to have predictability and to be able to 
apply the law in an effective manner.”). 

361 Forwood, supra note 182, at 258. 
362 Kaplow, supra note 211, at 309 (“[G]reater accuracy is valuable only to the 

extent it involves dimensions about which individuals are informed at the time they 
act . . . .”). 

363 See also Baker, supra note 183, at 31 (“Bright-line rules tend to provide clear 
guidance to firms subject to those rules and to limit the transaction costs associated 
with enforcement, while unstructured standards tend to reduce errors (whether false 
positives or false negatives) by permitting a more careful assessment of business 
practices’ competitive effects.”); Hawk & Denaeijer, supra note 145, at 136 
(observing “a trade-off between legal certainty and a robust analysis in a particular 
case”); Larouche & Schinkel, supra note 132, at 170 (“[T]here is a trade-off between 
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combination of accuracy and predictability that maximizes the deterrent 
effect. 

Because of unpredictability, the optimal design will hardly 
correspond to the maximal attainable accuracy, i.e., to full-fledged 
case-by-case economic analyses. Along these lines, heated supporters 
of a substantial use of economics ought to recognize that, ceteris 
paribus, unpredictable accuracy gives the same incentives as 

predictable error. Unpredictability caused by a great use of economics 
may thus have the same chilling effect on competition as error-prone 
form-based rules; that is to say that the use of economics may give rise 
to the very same evil which it is supposed to combat and because of 
which it is primarily introduced. Logically, an error is worth correcting 
– i.e., more economics is to be used – only if the resulting improvement 
in deterrence is not outweighed by deterioration of deterrence due to 
unpredictability.364 

Second, for desistance predictability plays no role. The desistance 
mechanism depends only on adjudicative decisions; decisions made by 
businesses are irrelevant for its operation. It does not matter whether 
firms are able to predict how their practices will be assessed – all that 
matters is whether the adjudicator is accurate. Note that this means that 
the optimal amount of economics is in all likelihood higher for 

desistance than for deterrence. Put conversely, the general optimum 
will be lower than the separate optimum for desistance. By implication, 
analyses of optimal antitrust design that, albeit implicitly, focus 
exclusively on the desistance mechanism, and thus assume away the 
problem of predictability, are prone to suggesting more economics than 
it is optimal on the whole.365  

                                                
flexibility and certainty.”); cf. Id. at 170 n.41 (“One should not be misled by 
comments from practice, which tend to request more flexibility when the law is 
formalistic and predictable, and then go on to bemoan the lack of certainty when the 
law becomes more responsive to individual circumstances.”). 

364 When enforcement costs discussed in the following sub-section enter the picture, 
the improvement must further exceed the increase in direct and indirect enforcement 
costs. Kaplow, supra note 211, at 318 (“[T]he benefit with regard to the behavior must 
exceed the sum of the cost of accuracy ex post and the cost of individuals’ becoming 
informed ex ante . . . .”). 

365 See also infra section 7.1. 
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5.5. ENFORCEMENT COSTS 

The existence of antitrust law makes adjudicators as well as 
businesses spend their resources. This section considers these resources 

spent in assessments of lawfulness of business conduct,366 which we 
shall call enforcement costs. Posner gives the following examples of 
enforcement costs: “the time of lawyers, litigants, witnesses, jurors, 
judges, and other people, plus paper and ink, law office and court house 
maintenance, telephone service, etc.”367 Note that our definition of 
enforcement costs intentionally excludes other sorts of costs attached 
to the use of economics, such as the negative effects of unpredictability 
addressed in the previous section. 

One of the major components of antitrust enforcement costs follows 
from the use of economic analysis.368 Budzinski mentions the following 
as examples of enforcement costs linked to economic analysis: costs of 
data collection, payment for expertise, computer hours and 
manpower.369 Also courts have acknowledged the greater costs that 
come with a case-by-case economic analysis of the effects of a course 
of conduct. To mention a recent European example, consider the 
opinion of Advocate General Wahl in Cartes bancaires discussing the 
“casuistic approach involving a detailed and thorough examination of 
the actual and potential anticompetitive effects of the conduct of 
undertakings”:370 “Whilst such an approach has the considerable 
                                                

366 See Ehrlich & Posner, supra note 179, at 267 (“Obtaining and correctly 
evaluating information concerning the various combinations of events or 
circumstances under which the general standard that the set of rules is designed to 
implement should be activated are costly.”). 

367 Posner, supra note 179, at 401. 
368 See Gavil, supra note 206, at 589 (“Obvious, too, is that the increase quality of 

decisions has come at a price. In terms of agency, judicial and party resources, modern 
economic analysis is far more demanding than were simple rules per se rules and 
easily triggered presumptions.”); Gavil, supra note 21, at 195 (“Economic analysis 
. . . typically comes only at significant cost to the parties, enforcement agencies, and 
the courts.”); Gerber, supra note 8, at 232 (“[U]sing economic methods requires 
resources . . . .”); Michael J. Mandel, Going for the Gold: Economists as Expert 

Witnesses, 13 J. ECON. PERSP. 113, 113 (1999) (“[C]orporations, law firms, and 
government agencies are now willing to pay good dollars for top-notch economic 
analysis and expert witness testimony . . . .”). 

369 Budzinski, supra note 8, at 127. 
370 Opinion of AG Wahl in case C-67/13 P, Groupement des cartes bancaires v. 

Comm’n, 2014 EU:C:2014:1958, para 28. 
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advantage of being directed precisely at practices which clearly have 
the effect of restricting competition, it involves the mobilisation of 

significant resources and is not a guarantee of procedural economy.”371 

5.5.1. TYPES OF ENFORCEMENT COSTS 

Enforcement costs are borne by public authorities as well as by 
private businesses.372 Public costs of enforcement are then resources 
used up by courts and antitrust agencies in adjudication of antitrust 
cases. These include for example the salaries of the agencies’ 
employees. In contrast, private costs of enforcement are resources spent 
by business in the course of litigation or in order to comply with the 
laws. They include out-of-pocket costs, such as payments to economic 
consultants, as well as opportunity costs, e.g., the cost of management 
time devoted to antitrust issues. 

Enforcement costs may also by classified into direct and indirect 
costs. Firstly, direct costs correspond to resources spent on cases the 
actually litigated.373 As regards the use of economics, they include, for 
instance, the resources spent in construction of economic models and 
collection of data, both of which are to be used when determining the 
effects of the litigated practice. Secondly, indirect costs are compliance 
                                                

371 Id. (emphasis added); see also Opinion of AG Kokott in case C-8/08, T-Mobile 
Neth., 2009 EU:C:2009:110, para 43 (“The prohibition of a practice simply by reason 
of its anti-competitive object . . . sensibly conserves resources of competition 
authorities and the justice system.”). 

372 Budzinski, supra note 8, at 127 (“[T]he increased costs of data collection, model 
building, expertise payments, etc. hit both the business companies, which might want 
to challenge the assessment of the antitrust authorities with their own expertise, and 
competition agencies, the latter implying increasing costs for taxpayers . . . .” 
(footnotes omitted)); see also Anne Perrot, Managing Cases under the Effects-based 

Approach: The Experience of the French Competition Authority, in TEN YEARS OF 

EFFECTS-BASED APPROACH IN EU COMPETITION LAW: STATE OF PLAY AND 

PERSPECTIVES 415, 416 (Jacques Bourgeois & Denis Waelbroeck eds., 2012) 
(arguing that the extended reliance on economics “is much more demanding both for 
the competition authorities and for the parties: more data are generally required, and 
more theoretical economic arguments are discussed”). 

373 Posner, supra note 179, at 400 (defining direct costs as the cost “(such as 
lawyers’, judges’, and litigants’ time) of operating the legal dispute-resolution 
machinery”). Note that the terminology may differ. Baker, for instance, uses the term 
“indirect enforcement costs” to denote opportunity costs as well as the effects of over-
deterrence. Baker, supra note 162, at 43. 
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costs: in order to find out whether a planned commercial practice would 
produce anti-competitive effects, the respective business may also need 
to perform an economic analysis. 

5.5.2. MAGNITUDE OF ENFORCEMENT COSTS 

Empirical information on the general size of enforcement costs is 
scarce. Let us consult the available estimates of the US figures: Baker 
reports that before 2003 the direct governmental costs of antitrust 
enforcement were roughly $150 million per year.374 Crandall and 
Winston specify that the 2000 expenditures of the Antitrust Division of 
the US Department of Justice were $57.2 million on monopolies and 
mergers and $30.7 million on price-fixing.375 The authors also offer 
their estimates of direct enforcement costs borne by firms due to 
antitrust investigations and court proceedings. Baker believes that these 
costs are approximately $900 million annually ($500 million public 
enforcement and $400 million private enforcement) but does not 
account for the opportunity costs of management time devoted to 
litigation.376 Crandal and Winston estimate these direct private costs in 
“billions of dollars”.377 No data appears to be available on the issue of 
compliance costs. 

Enforcement costs are clearly not stable over time. In antitrust law, 
technological progress leads to a steady decrease in the costliness of 
economic analyses. Enforcers as well as businesses perform empirical 
analyses of market data – e.g., in the context of testing the economic 
models’ conclusions about the effects of business conduct – in a 
progressively more inexpensive way. As Baker puts it, “the rapid 
movement in computer technology has made empirical methodologies 
feasible and economical. What were once prohibitively time-
consuming analyses on mainframe computer can now be carried out in 
a few minutes or even seconds on a personal computer. These 
processing improvements have made it possible to collect and to 
                                                

374 Baker, supra note 162, at 42. 
375 Crandall & Winston, supra note 162, at 5. 
376 Baker, supra note 162, at 42. 
377 Crandall & Winston, supra note 162, at 5. 
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analyze vast quantities of data.”378 Still, however, the analyses are far 
from costless. 

5.5.3. RESOURCES SPENT ON ACCURACY 

To conclude, increasing adjudicative accuracy through the use of 
economics uses up resources and, therefore, is socially costly. There is 
thus a trade-off between accuracy and conservation of resources.379 
Moreover, sub-section 5.3.3 stipulated the assumption that the 
improvement of accuracy tends to diminish with more and more 
economics being used in adjudication. If we additionally assume that 
the amount resources spent on each “unit of economics” is constant, 
this means that the returns of these resources are diminishing.380 Each 
further improvement of accuracy is thus more and more resource-
intensive. Taking enforcement costs into account in the design of an 
antitrust rule will, therefore, decrease the accuracy that we should 
                                                

378 Jonathan B. Baker & Daniel L. Rubinfeld, Empirical Methods in Antitrust 

Litigation: Review and Critique, 1 AM. L. & ECON. REV. 386, 387 (1999); see also 
Gavil, supra note 206, at 589. 

379 See Budzinski, supra note 8, at 127 (“Some authors, however, point out that the 
innovative instruments of an industrial-economics based competition policy are no 
cheap instruments but involve significant costs instead . . . .”); Gavil, supra note 21, 
at 196 (“Does the marginal value in terms of economic certainty (reduction of error 
costs) outweigh the costs of demanding additional economic evidence (processing 
and information costs)?”); Gerber, supra note 127, at 50 (“There are, of course, limits 
to how extensively the tools of economics can be employed. Their use imposes costs 
on enforcement institutions and courts. Economists are expensive, and . . . much of 
the cost of increased use of economics requires firms to employ economists for the 
assessment of their potential competition law liabilities, and this cost can again be 
substantial. These costs may therefore impose some constrains on the use of 
economics, but they are the price that has to be paid for better analysis of causality in 
economic relationships.”); cf. Larouche & Schinkel, supra note 132, at 165 
(“Acquiring [information required to fully understand and analyze the practices at 
stake], if at all possible, might involve an excessive expense of time and resources, in 
relation to the expected gain from the application of competition law.”). 

380 See Tom & Pak, supra note 183, at 395 (“One way to avoid false positives, of 
course, is to invest greater resources in the decision-making process. But the resources 
devoted to the decision are probably subject to diminishing returns and are not the 
only-or best-way to reduce the risk of false positives.”). Moreover, use of economics 
appears to further increase (direct) enforcement costs through unpredictability that it 
creates. Röller, supra note 301, at 21 (“[I]f competition rules were well understood, 
and the consequences of breaking these rules are reasonably unattractive, less antitrust 
action would indeed be needed.”). See also with regard to mergers VOIGT & SCHMIDT, 
supra note 329, at 5. 
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optimally aim for.381 That is to say that the resources spent on economic 
analyses need to be added on top of the adverse effects of 
unpredictability as another type of costs attached to the use of 
economics in antitrust adjudication. 

5.6. PROCEEDINGS DURATION 

Furthermore, a greater use of economics in adjudication makes 
proceedings longer382 because gathering and evaluation of economic 
evidence is time-consuming. Reaching an economics-based decision 
may thus be expected to take longer time than reaching a decision 
applying a form-based rule.383 

Longer proceedings duration creates further costs.384 We can 
distinguish at least three types of cost here. First, longer proceedings 
                                                

381 See Gavil, supra note 206, at 590 (“The added value of economic certainty to be 
gained by extensive economic analysis simply may not be worth the cost in all 
cases.”); Gavil, supra note 21, at 195 (“Any effort to reduce error costs through 
standards that require better and ever greater amounts of economic evidence, 
however, should be weighed against the potential for increased administrative and 
processing costs.”); Katsoulacos & Ulph, supra note 148, at 419 (“[T]here are costs 
involved in collecting and analysing the information needed to form the judgments 
necessary to implement a discriminating rule – costs that would not be incurred under 
a per se rule. So a discriminating rule should only be chosen in preference to a per se 
rule, if any welfare advantages it has from all other respects are sufficient to outweigh 
these additional costs.”). 

382 E.g., Dreher & Adam, supra note 342, at 271 (“[A] more complex, economics-
based approach would require . . . more time for implementation.”); see also Röller, 
supra note 301, at 21 (“A related challenge – or criticism – is that economic analysis 
delays proceedings, thereby raising the costs of enforcement. Notwithstanding 
whether the value from additional economic evidence justifies additional delay, it is 
debatable whether economic analysis necessarily delays things. Besides, one may 
seriously wonder whether legal analysis and argumentation is often less prone to 
“unnecessary” delay, in the sense of helping to reducing the likelihood of type I or II 
errors. In any case, the production time of economic evidence and analysis – including 
more sophisticated evidence – needs to be kept within reason.”). 

383 Katsoulacos & Ulph, supra note 148, at 418. 
384 Budzinski, supra note 8, at 127 (“costs in terms of a potential extension of the 

duration of proceedings”); Wurmnest, supra note 127, at 7-8 (“Moreover, competition 
policy should heed modern economic insights as far as they can be considered 
“robust”. The European Commission is therefore right to refine the existing case-law 
in order to further reduce the risk of prohibiting procompetitive conduct (“type I 
errors” or “false positives”). However, if the economic threshold is set too high, the 
investigation process will be delayed, and swift intervention by competition 
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mean that more resources are spent on the proceedings as such. This 
type of cost has been considered in the preceding section as direct 
enforcement costs. Second, with regard to desistance of ongoing anti-
competitive conduct, competitive harm will be larger than it could have 
been, had the decision been taken earlier. Third, the ability to enjoy the 
benefits of anti-competitive behavior for a longer period of time will 
mean that business will be less deterred from such behavior, and thus 
more often harm competition. Recognition of the prolonging impact of 
adjudicative use economics on the proceedings thus further decreases 
the optimal amount of economics in adjudication. 

5.7. SIDE-EFFECTS OF THE ADJUDICATIVE USE OF ECONOMICS 

So far, we pondered reasons for a greater or smaller use of 
economics within the confines of antitrust adjudication. Our discussion 
was based on an implicit assumption that everything else except for the 
amount of economics in assessment of lawfulness of individual 
business practices remains constant. There are, however, also relevant 
costs and benefits of the use of economics in adjudication that 
materialize beyond these boundaries and that deserve our attention.  

5.7.1. PRECEDENTS 

The first side-effect of the use of economics in assessment of a 
particular case relates to the case’s precedential effect. The “side-effect-
like” character of precedents may not be easy to grasp at first sight. As 
explained in section 2.2.3, adjudicative decisions sometimes may, in 
addition to their adjudicative function, operate as rule-making 
decisions. A decision on a particular case then has juridical 
consequences385 that go beyond the particular case.386 Such a decision 
still fulfills an adjudicative function; the analysis of the optimal amount 
of economics presented in the previous sections of this chapter hence 
still applies. In addition, however, the decision performs a rule-making 
                                                
authorities will become impossible. These delays may cause great structural harm, 
especially when rivals of the dominant firm are forced to leave the market.”). 

385 See supra text accompanying notes 72 – 77. 
386 See VOIGT & SCHMIDT, supra note 329, at 3 (“Decisions on single cases have 

effects that often go far beyond a single case: they are observed by a multitude of 
other actors and thus become precedent.”). 
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function. Seemingly, there is thus an additional “spill-over” benefit of 
using economics in making the decision.387 There are, however, at least 
two problems that tend to restrict this benefit. 

First, the more economics there is in antitrust adjudication, the less 
precedential value adjudicative decisions have. As discussed above, the 
economic approach to adjudication is case-by-case rather than 
standardized (categorization-based). It is based on a consideration of 
the unique characteristics of the particular conduct and industry in 
question. Conclusions of the decision are then tightly connected to 
these characteristics and cannot be easily transferred to another market 
situation.388 Such a transfer would require adjustment of the 
conclusions to the characteristics of the new case, i.e., a new case-
specific economic analysis. The additional spill-over benefit of the use 
of economics is therefore limited. 

Second, the adjudicative use of economics differs from its proper 
rule-making use. This observation is endorsed by Röller: “I think the 
use of economics . . . is very different whether you are talking about 
cases [or] whether you are talking about guidelines.”389 As explained in 
Chapter 3, both adjudication and rule-making rely on economics as 
regards the determination of the effects of business conduct, but each 
of them requires different information about these effects; moreover, 
rule-making needs to be, additionally, informed about the effects of 
antitrust rules on business conduct. For instance, an adjudicative 
decision on a particular rebate provided by a dominant company may 
be based on a full-fledged economic analysis of effects and, thus, 
considering all the factors that in this particular case condition the 
                                                

387 The argument could be rephrased as follows: Instead of (legislative or 
administrative) creation of antitrust rules independently of an enforcement case, we 
can create the rule while also resolving a case and, thus, economize on resources. 

388 See Gerard, supra note 133, at 28 (“By promoting the increased sophistication 
of competition analyses in order to limit errors of either type, the effects-based 
approach aimed to increase the effectiveness of competition law and thus its 
predictability. However, that same sophistication tends to reduce the precedential 
value of decisions which, combined with the scarcity thereof and the parallel 
development of negotiated procedures, tends to reduce legal certainty and to compel 
business of relying increasingly on abstract categories and guidance, at least as a 
starting point.”). 

389 Jenny, et al., supra note 278, at 629. 



OPTIMAL AMOUNT OF ECONOMICS  121 

 

effects. The optimal rule for this category of rebates, however, might 
be one cutting the analysis short, such as a rule of per se lawfulness or 
per se unlawfulness. As evidenced by this chapter, there are several 
factors to be accounted for in the rule-making exercise that could lead 
to that conclusion, such as predictability or enforcement costs. The 
problem is that the adjudicator’s task is not to consider these rule-
making factors but to “merely” assess the particular practice in 
question.390 It is thus questionable whether the antitrust system should 
treat case-specific economic analyses and their conclusions as 
precedents. 

5.7.2. ECONOMIC RESEARCH 

Another side-effect of the use of economics in antitrust adjudication 
is its impact on economic research. This side-effect is driven by the fact 
that economic analyses informing antitrust adjudication are often 
performed by academic economists.391 

It is usually argued that the involvement of academic economists in 
legal cases fosters scholarly research.392 Personal experience with this 
positive effect is acknowledged by some leading experts in the field, 
such as Baumol393 or Scherer.394 In particular, the positive effect on the 
                                                

390 If the adjudicator attempts to do more and considers also the signal that her 
decision would send to other businesses, she is not only adjudicating anymore but 
also rule-making. See supra sub-section 2.2.3. She then also needs to use the rule-
making type of economic analysis. 

391 See, e.g., Baker & Bresnahan, supra note 6, at 2 (“[M]any academic economists 
in the industrial organization field undertake litigation-related consulting projects 
involving antitrust issues.”); Connor, supra note 152, at 41 (“Many forensic 
economists are academics for whom forensic activities are a part-time activity.”). 

392 See White, supra note 36, at 35 (presenting a list of US major antitrust suits and 
ensuing scholarly publications); see also Lawrence J. White, Economic Analysis in 

Antitrust Litigation Support: The Federal Trade Commission’s 1986 Challenge to the 

Proposed Merger of Coca-Cola and Dr Pepper, in THE ROLE OF THE ACADEMIC 

ECONOMIST IN LITIGATION SUPPORT 11, 13 (Daniel J. Slottje ed., 1999). 
393 William J. Baumol, Research, Pure and Impure: Their Economies of Scope, in 

THE ROLE OF THE ACADEMIC ECONOMIST IN LITIGATION SUPPORT 31, 31 (Daniel J. 
Slottje ed., 1999) (“[C]onsulting experience has contributed materially to my 
academic output.”). 

394 F. M. Scherer, Economic Consulting Fire Fighting and Similar Adventures, in 
THE ROLE OF THE ACADEMIC ECONOMIST IN LITIGATION SUPPORT 129, 132 (Daniel 
J. Slottje ed., 1999) (“The issues addressed in litigation are often fascinating, and 
frequently I have been able to use them as the basis for parts of a book . . . or for 
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development of scientific knowledge appears to take two main forms. 
First, litigation experience is claimed to help generate new hypotheses 
and theories, which is endorsed for example by Carl Shapiro when he 
was Chief Antitrust Economist of the US Department of Justice: “It 
helps me to pose questions that we wouldn’t otherwise think of.”395 
Second, litigation generates data and the academics’ involvement in 
cases often allows them to reuse this data in their scholarly projects.396 
If we consider that development of scientific knowledge is socially 
                                                
articles.”); see also Connor, supra note 152, at 37 n.15 (“I can testify to the power of 
forensic work to drive one’s research. My 2001 . . . book and papers cited therein 
were a direct result of my involvement in a civil and a criminal cartel case. A more 
recent research project . . . was a consequence of a disputed issue that arose in a 1999-
2005 cartel case. I also believe that forensic experiences make for livelier teaching.”). 

395 Quoted according to Mandel, supra note 368, at 117; see also Hendrik S. 
Houthakker, Expert Testimony by Economists: What Makes It Effective?, in THE ROLE 

OF THE ACADEMIC ECONOMIST IN LITIGATION SUPPORT 1, 1 (Daniel J. Slottje ed., 
1999) (“[E]xpert testimony by economists . . . can enhance the expert’s . . . research 
by making him (or her) aware of important problems.”); Jeffrey K. MacKie-Mason & 
Richard A. Pfau, Inducements to Advocacy: The Economist as Independent Expert, in 
THE ROLE OF THE ACADEMIC ECONOMIST IN LITIGATION SUPPORT 207, 211 (Daniel 
J. Slottje ed., 1999) (“There is a very productive synergy between forensic work and 
academic research. Forensic work requires that one “get in up to the elbows” with 
industry details and the internal decision making of at least one or two firms. It is 
nearly impossible to obtain such detail grounding in any other way, except by working 
in that industry. Such grounding is of substantial value to an industrial organization 
or management economist. For example, an economist interested in competitive 
strategies can read the rich but confidential documentary record of actual strategic 
decisions, implementations and consequences, rather than the usual reliance on 
indirect inference from publicly-available data. Direct, detailed conversations with 
decision making executives also provide valuable insights and stimulate creative 
research ideas.”). 

396 See, e.g., Connor, supra note 152, at 38 (“A high proportion of published 
empirical work on cartels is now published from data obtained in forensic settings.”); 
Hervé Dumez & Alain Jeunemaître, The Unlikely Encounter between Economics and 

a Market: The Case of the Cement Industry, 46 SOC. REV. 222, 240 (1998) (Antitrust 
cases “provide the economists with material and data to check-proof their models and 
formulate new economic insights. . . . [D]ata and facts on antitrust cases continue to 
generate new economic analysis in scientific journals long after the Courts’ rulings.”); 
Jenny, et al., supra note 278, at 632 (Gavil observing the following: “Forensic 
economics may be different from academic economics. There may be limitations on 
the kinds of information you have access to, and in some ways you may actually have 
access to information that is not available generally to the economists practicing in 
the academic world.”); Mandel, supra note 368, at 118 (“[C]onsulting has certainly 
enriched economics by providing more data.”); Schinkel, supra note 19, at 5 (“[T]he 
involvement in actual cases provides access to internal corporate documents that 
normally would be confidential and unavailable to the academic economist.”). 
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desirable, this enrichment of the scholarship is clearly to be considered 
a positive side of the use of economics in antitrust adjudication.397 

Nevertheless, there is also a negative side to the involvement of 
academic economists. The fact that they spend their time by 
participating in legal cases means that this time is lost for their 
academic endeavors. Scherer, for instance, recognizes that his 
consultancy work crowds out research while “[t]he fees paid to well-
known expert economists these days are so high as to tempt one to 
spend more time consulting than one really ought to spend.” 398 As a 
result, the earning opportunity following from the use of economics in 
antitrust adjudication might incentivize academic economists to spend 
more time on consultancy and less time on academic activities than 
socially desirable.399 

5.8. EXOGENOUS FACTORS 

Until now we have discussed endogenous determinants of the 
optimal amount of economics to be used in antitrust adjudication, i.e., 
costs and benefits that increase or decrease with the amount of 
economics used. There are also exogenous determinants of the optimal 
amount of economics. These factors are independent of the amount of 
economics used in adjudication but, nevertheless, bear upon the size of 
the benefit that arises from the accuracy achieved through economics. 
Because of their existence, a given amount of economics may be supra-
                                                

397 Cf. Houthakker, supra note 395, at 1 (observing that acting as expert can also 
“enhance the expert’s teaching . . . by forcing him to explain arcane matters in terms 
understandable to laymen”). 

398 Scherer, supra note 394, at 131. 
399 See Mandel, supra note 368, at 118 (“While consulting has certainly enriched 

economics by providing more data, insights and real world examples, the question is, 
relative to what? The opportunity cost could be high, in terms of the research not 
being done.”); Posner, supra note 154, at 97 (“A neglected cost of the use of 
economists to give testimony is the diversion of academic economists, especially 
those with tenure, from scholarly work to testifying. . . . If academic salaries were 
equal to the social marginal product of academics, the deflection of academics from 
academic research to testifying would not reduce social welfare. But if academic 
research in economics produces social gains not captured by the researcher, and if 
that surplus is less than the surplus created by economists’ testifying, then the practice 
of hiring academic economists to testify does create a social cost (subject to the 
proviso in the previous paragraph concerning the social product of other 
occupations).”). 
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optimal in one context and sub-optimal in another. Exogenous factors 
are not directly relevant for the core theme of this chapter, i.e., trade-
offs involved in the use of economics as such. Since they nonetheless 
have influence on the adjudicative use of economics, let us briefly 
consider three of them here. 

Firstly, the adjudicative usefulness of economics depends on the 
conception of competitive harm adopted by the respective antitrust 
system. As van den Bergh puts it, “the relative importance of economic 
theory in applying competition law is dependent on the goals that 
competition law is attempting to serve.”400 In particular, determinations 
of the impact of business conduct on the competitive process are 
usually believed to be less economics-intensive than analyses of the 
conduct’s impact on welfare. Note that the analysis carried out in this 
chapter, nevertheless, applies to both conceptions – although the 
optimal amount of economics may be generally lower when the law 
(directly) protects the competitive process rather than its welfare 
outcomes, the same types of trade-offs need to be considered in both 
cases. 

Secondly, some categories of business practices are more prone to 
suffer from inaccurate assessment methods than others. This difference 
between practices has to do with a different distribution of frequencies 
and magnitudes of effects of these practices.401 A category of business 
conduct with a one-sided distribution of effects – e.g., majority of its 
instances causes serious harm and the few pro-competitive instances 
have only slightly positive effect – is not too prone to suffer from the 
use of a simple form-based (per se prohibition) rule: the amount of 
incorrectly categorized effects on competition is relatively small. A 
practice with more evenly distributed effects, in contrast, would benefit 
more from a more accurate approach to assessment.402 As a result, there 
                                                

400 van den Bergh, supra note 142?, at 15. 
401 See supra text accompanying notes 148 and 149. 
402 See Kwak, supra note 165, at 380 (“As business conduct becomes more likely to 

be procompetitive (anticompetitive), the optimal rule of reason judicial standard 
converges to the per se legal (illegal) judicial standard.”). 
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is no general optimal amount of economics – there are optima specific 
to each category of conduct.403 

Thirdly, and here this is specific to deterrence, the pay-off of 
anticompetitive conduct expected by businesses is determined also by 
factors that are unrelated to the use of economics.404 On the cost side, 
it is determined by the size of the nominal sanction and the proportion 
of practices that get investigated.405 On the benefit side, it is determined 
by the gain that businesses can reap from acting anti-competitively. The 
optimal amount of economics then changes as these other determinants 
change: it increases in decreasing nominal sanctions, decreasing 
enforcement activity, and increasing benefits of anti-competitive 
conduct. To illustrate, ceteris paribus, a setting with low enforcement 
activity would attach higher value to economics-based accuracy than a 
setting where the activity is high. It should be added that some of these 
factors are not completely exogenous. For instance, when the 
enforcement budget is given, a greater use of economics will likely 
diminish enforcement activity.406 Likewise, protracted proceedings due 
                                                

403 Note that the idea of categories of business conduct is not necessarily an 
invention of antitrust lawyers. As Lianos points out, “the economic approach and 
terminology are also conducive to categorization. For example, the EACGP Report 
distinguishes between three different categories of abuse, in terms of an effects-based 
approach, and suggests different standards for each of these categories.” Lianos, supra 
note 147, at 35. In any case, the rule-maker faces here a similar choice as when she 
decides between an effects-based and a form-base rule. Similar considerations govern 
the choice between a uniform rule applicable across a number of (eventually all) 
categories of conduct and a rule tailored to one category only. 

404 See generally supra section 3.3. 
405 To be sure, also detection of anti-competitive conduct often relies on economics; 

this use of economics is, however, beyond the scope of this thesis. See supra note 19 
and accompanying text. 

406 See Bennett, et al., supra note 36, at 500 (“[A] case by case approach places a 
high burden on competition authorities and private plaintiffs in bringing antitrust 
actions, which could lead to too little enforcement and therefore insufficient 
deterrence of anticompetitive behavior.”); Gerard, supra note 133, at 25-28; Monti, 
supra note 8, at 20 (“[I]t makes economic sense not to utilise the full gamut of 
economic expertise in each and every case that an agency has because to do so would 
cost too much, reduce the scope of work the agency can do and thereby under enforce 
the law.”); see also Richard A. Posner, A Statistical Study of Antitrust Enforcement, 
in THE CAUSES AND CONSEQUENCES OF ANTITRUST: THE PUBLIC-CHOICE 

PERSPECTIVE 73, 75-76 (Fred S. McChesney & William F. Shughart II eds., 1995) 
(hypothesizing that resources available to combat anti-competitive conduct 
correspond to a fixed percentage of Gross National Product). 
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to performance of economic analysis will allow businesses to reap 
greater benefits of anti-competitive conduct. A practical rule-making 
exercise aiming to formulate the rules optimally would then need to 
account for these bi-directional relationships. 

5.9. CONCLUSION: THERE CAN BE TOO MUCH ECONOMICS IN 

ADJUDICATION 

This chapter opened with a quotation of Frédéric Jenny who 
rebuffed the idea that there are limits to how much economics is to be 
used in antitrust adjudication. The remainder of the chapter has proved 
him wrong; it has been shown that there are several factors that weigh 

against an ever-increasing use of economics. These factors apply even 
if we adopt the – generous – assumption that the more economics there 
is in adjudicative assessment, the more accurate the adjudicative 
decisions are: Adjudicative accuracy is not an antitrust value in itself,407 
and we need to remember that its improvement comes at a cost.408 That 
is why a hypothetical case-by-case economics-based adjudicative 
assessment that perfectly tells apart anti- from pro-competitive 
practices would in all likelihood be sub-optimal. 

The undesirability of too much economics results from the trade-off 
entailed in the use of economics. At first sight it may appear that the 
trade-off is relatively simple: On the one hand, more economics leads 
to greater accuracy which, in turn, means that goals of antitrust law are 
achieved better. On the other hand, the use of economics consumes 
resources. Such a simplified view appears to be adopted for instance by 
Schinkel: “[A] cost-benefit analysis of the competition law 
enforcement process is essentially a comparison between legal 
transaction costs and deterrence benefits.”409 Upon closer inspection, 
however, the issue becomes more complex than that because there are 
                                                

407 Cf. Joskow, supra note 299, at 99-100 (“[T]he test of a good legal rule is not 
primarily whether it leads to the correct decision in a particular case, but rather 
whether it does a good job deterring anticompetitive behaviour throughout the 
economy given all of the relevant costs, benefits, and uncertainties associated with 
diagnosis and remedies.”). 

408 See Louis Kaplow & Steven Shavell, Accuracy in the Determination of Liability, 
37 J.L. & ECON. 1, 1 (1994) (“[G]reater accuracy usually comes at a higher cost.”). 

409 Schinkel, supra note 19, at 19. 
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further factors on top of enforcement costs that constrain the use of 
economics.410 The most important of them appears to be predictability 
of adjudication. From the perspective of businesses, there is no 
difference between predictable inaccurate adjudication and 
unpredictable accurate adjudication. They both deter pro-competitive 
conduct while failing to deter anti-competitive conduct. Difficult 
predictability of adjudicative economic analyses thus further reduces 
their appeal. 

The discussion revealed that predictability of adjudication matters 
only for prevention of anti-competitive conduct through deterrence, not 
through desistance. The deterrence-optimal amount of economics in 

adjudication will, thus, in all likelihood be lower than the desistance-

optimal amount. Since real world antitrust systems rely on both 
mechanisms of prevention of anti-competitive conduct, the general 
optimum will be located somewhere in between the two separate 
optima. Due to the more significant role of deterrence, this general 
optimum should be located closer to the optimum for deterrence than 
for desistance. As a result, a desistance-focused analysis will 
necessarily indicate a higher optimal amount of economics than a 
                                                

410 See Budzinski, supra note 8, at 127 (“Some authors, however, point out that the 
innovative instruments of an industrial-economics based competition policy are no 
cheap instruments but involve significant costs instead. These costs include ‘direct’ 
costs like costs of data collection, payment for expertise, computer hours, manpower 
as well as costs in terms of a potential extension of the duration of proceedings and 
possibly reduction in legal certainty.” (citations omitted)); Joskow, supra note 407, at 
97-98 (“[T]he direct transaction cost of identifying firms and markets are deemed to 
violate the antitrust laws and enforcing the associated legal determinations in 
particular cases . . . are likely to be relatively small since relatively few firms are ever 
subject directly to antitrust sanctions. The primary transaction costs are associated 
with the responses made by the target firms and, more importantly, by responses and 
adaptations that firms and markets in general make to antitrust rules defined in 
particular cases and how these responses affect prices, costs, and innovation 
throughout the economy.”); Tom & Pak, supra note 183, at 399 (“A full accounting 
of the cost of decision making must take into account not just the actual resources, 
such as legal and judicial time, devoted to the process at any particular decisional 
point, but also the costs of uncertainty and certainty associated with any particular 
decision-making apparatus.”); Wils, supra note 29, at 427 (“When choosing between 
one or another interpretation of Article 102 TFEU (for instance, between the existing 
EU case-law and the so-called more economic approach), all relevant effects of the 
choice of interpretation should be taken into account, including enforcement costs, 
and the degree of legal uncertainty and the corresponding allocation of risk.”). 
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general analysis considering deterrence as well. In other words, 
truncated analyses that neglect the issue of predictability do (severely) 
overrate the role that economics should play. 

To determine the exact optimal amount of adjudicative economics 
for a given type of practice in a given antitrust system, one would need 
to collect information on all the relevant benefits and costs and weigh 
them against each other. Unfortunately, reliable measures of these 
factors are usually unavailable and some are even painstakingly 
difficult to determine. We have already touched upon the empirical 
discussions about the relative importance of desistance and deterrence 
as well as about the effects of the use of economics on accuracy and 
predictability of adjudication. Furthermore, consider how difficult it is 
to determine that an (ex ante) false conviction has occurred:411 such a 
determination depends on what effects would have been produced by 
the practice in question, had it not been blocked by the adjudicator, i.e., 
on a hypothetical counterfactual. Once we start asking how errors affect 
deterrence, the exercise becomes even more complicated.412 On the 
other hand, although this shortage of empirical information is often 
lamented by commentators,413 it should not render the presented 
discussion worthless. As recognized by Michael A. Salinger, then 
Director of the Bureau of Economics at the US Federal Trade 
Commission, antitrust policy often needs to be based on subjective 
estimates.414 

                                                
411 See Schinkel & Tuinstra, supra note 38, at 1269 (“It is however difficult, and 

perhaps impossible by the nature of the subject, to obtain systematic evidence of, from 
an economic perspective, mistaken antitrust convictions.”). 

412 See Michael Salinger, Section 2 Symposium: Michael Salinger on Framing the 

Debate, TRUTH ON THE MARKET (May 4, 2009), https://truthonthemarket.com/2009/ 
05/04/section-2-symposium-michael-salinger-on-framing-the-debate/ (“One of the 
challenges in finding “false positives” is that, because they include actions firms do 
not take for fear of antitrust liability, they are inherently hard to observe.”). 

413 E.g., Budzinski, supra note 8, at 127 (“Unfortunately, to my best knowledge, 
cost-benefit analyses along these lines are not available, so that the outcome remains 
speculative.”). 

414 Michael A. Salinger, Dir., Bureau of Econ., Fed. Trade Comm’n, Comments for 
ABA Section of Antitrust Law: Looking for the Keys under the Lamppost: Insights 
from Economics into Standards for Unilateral Conduct, 2 (July 24, 2006) (transcript 
available at www.ftc.gov/public-statements/2006/07/looking-keys-under-lamppost-
insights-economics-standards-unilateral) (“No one seriously supposes that we can 
objectively measure all of these factors. In particular, there is no practical way to take 
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Moreover, the present discussion allows us to structure our thinking 
about factors that bear relevance for a determination of the optimal 
amount of economics in antitrust adjudication. These are the three most 
important lessons to take: First, one needs to carefully distinguish 
between deterrence and desistance as two distinctive mechanisms 
through which antitrust prevents anti-competitive conduct. Second, 
there is a difference between an instance of error (a false conviction or 
acquittal) and the effect that this error has on future conduct. Third, 
accuracy and predictability of adjudication are distinct issues (even 
though some commentators blend them under the term “uncertainty”). 

                                                
a random sample of instances of a particular practice like tying or bundled discounts 
and assess the relative frequency of pro-competitive and anticompetitive instances. 
Still, any policy implicitly rests on judgments about these factors, so it is useful to 
form subjective estimates of the answers when objective measures are not 
available.”). 
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6. MORE ECONOMIC APPROACH: EXPANDED 

INTERPRETATION 

The previous chapter elaborated on how much economics is optimal 
to use in antitrust adjudication given the benefits and costs of its use. 
The current chapter argues that it would be a fallacy to consider 
adjudication the only entry point through which economics can access 
antitrust law. Put differently, economic analyses of individual cases are 
not the only way through which economic thinking influences antitrust 
law. Economics can inform also antitrust rule-making. In fact, the 
previous chapter is an example of this rule-making use of economics 
(albeit lacking mathematical sophistication): it outlines how economics 
can be used to design optimal antitrust rules.  

The current chapter discusses the antitrust use of economics in the 
context of the so-called more economic approach, which is a 
catchphrase well known to European antitrust scholars and 
practitioners. It captures developments associated with a wider 
initiative referred to as the “modernization” of EU antitrust law; being 
traceable back to mid-1990s, this initiative encompasses both 
procedural and substantive changes of the EU antitrust law system.415 
These changes include for instance the decentralization of enforcement 
of competition laws complemented by a greater reliance on soft-law 
instruments, or abandonment of ex ante assessment of agreements 
between competitors.416 One of the crucial building blocks of the 
modernization process was also the introduction of the so-called more 
economic approach.417 

                                                
415 See David J. Gerber, Two Forms of Modernization in European Competition 

Law, 31 FORDHAM INT’L L.J. 1235 (2008); Gerard, supra note 133, at 13 
(“[S]ubstantive modernisation is inherently linked to the procedural modernization 
introduced by Regulation 1/2003.”). 

416 See VAN DEN BERGH & CAMESASCA, supra note 166, at 301-02. 
417 See, e.g., Waelbroeck & Slater, supra note 127, at 181-82; Wurmnest, supra note 

127, at 1 (“The cornerstone of the modernisation process is an increased role of 
economics in competition law. This redirection is often referred to as the “more 
economic approach” . . . .”). But see Forwood, supra note 182, at 256 (arguing that 
although “the previous, by implication “less economic”, approach did indeed place 
significant reliance on the form of restrictive agreements and practices, the Court of 
Justice had, even from its very earliest judgments in competition cases, made clear 
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As it will be elaborated, the more economic approach is 
conventionally seen as a call to introduce more economics into antitrust 
adjudication. This chapter subjects this view to critique. It argues that 
there is no reason why the label more economic approach – and the 
associated term “effects-based approach” – should be reserved only to 
this adjudicative use of economics. It is much more sensible to adopt 
an expanded interpretation of the more economic approach that 

appreciates also the rule-making use of economics. In this perspective, 
the call of the previous chapter to limit the adjudicative use of 
economics (due to the reasons introduced in the chapter) should not be 
viewed as a deviation from the more economic approach; to the 
contrary, it can be considered a manifestation thereof. 

Moreover, adoption of the more economic approach is usually 
believed to entail recognition of protection of (consumer) welfare as the 
goal of antitrust law. This chapter maintains that an antitrust law 
pursuing the rival goal of protection of the competitive process is 
“effects-based” as well. The notion of the more economic approach 
should hence be extended even further to recognize effects of business 
conduct on the competitive process. 

Generally speaking, the notion of an effects-based approach lends 
itself to multiple interpretations; this follows from the many shapes that 
effects may take in the context of antitrust decision-making. 
Accordingly, this chapter is organized around three principal questions 
about the relevance of effects for antitrust decision-making: Effects of 

what are relevant? Effects on what are relevant?418 At what decision-

making level are the effects relevant? 

This chapter is structured into seven sections. Section 6.1 presents 
the increasing number of economists in EU antitrust enforcement 
bodies as an institutional manifestation of the more economics 
approach. Section 6.2 introduces the effects-based approach as the 
substantive element of the more economic approach. Section 6.3 
submits that the effects-based approach is conventionally understood to 
                                                
that assessments of the anticompetitive nature of an agreement or practices had to take 
appropriate account of their economic context”). 

418 See Wils, supra note 29, at 424 (“Talk about effects raises the question the effects 
of what and on what are meant”). 
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consist in the use of economics in individual adjudicative cases in order 
to assess the impact of the conduct in question on welfare. Section 6.4 
argues that, in addition to the adjudicative recognition of effects of 
business conduct on competition, there are two other uses for effects in 
antitrust decision-making: effects of business conduct on competition 
can also be considered by the rule-maker, who may moreover take into 
account effects of antitrust law on business conduct. Further 
challenging the conventional understanding, section 6.5 maintains that 
even if business conduct harms the competitive process – and not 
necessarily welfare – the relationship between the conduct and the harm 
is “effects-based” (as opposed to “intrinsic”). Section 6.6 combines the 
insights from preceding two chapters and shows that we can 
differentiate four different varieties of business conduct on 
competition. Section 6.7 concludes with a proposition to consider 
abandoning the conventional understanding of the more economic 
approach and adopting an alternative one that also embraces the use of 
economics in rule-making. 

6.1. INSTITUTIONAL DIMENSION OF THE MORE ECONOMIC 

APPROACH 

At the outset, let us to shortly outline the institutional manifestation 
of the more economic approach. This can be mainly observed in the 
recruitment of economists to work at European competition 
authorities.419 As regards the EU level, a more extensive introduction 
of economists to the decision-making procedures commences with the 
creation of a position of the Chief Competition Economist within the 
Commission’s Directorate General for Competition in 2003. Beginning 
with ten specialized economists holding a PhD in Industrial 
Organization,420 the Chief Economist’s team grew more twice as large 
over time.421 The role of the Chief Economist and his or her team is 
                                                

419 See Röller, supra note 301, at 328 (“[I]f you want to do more economic analysis, 
you need more economists.”). For a theoretical discussion of the organization of the 
economists’ work in competition authorities, see Froeb, et al., supra note 141. 

420 Lars-Hendrik Röller & Pierre A. Buiguess, The Office of the Chief Competition 

Economist at the European Commission 6 (May 2005) (unpublished working paper), 
available at http://ec.europa.eu/dgs/competition/economist/officechiefecon_ec.pdf. 

421 Chief Competition Economist’s Team, EUROPEAN COMMISSION (last updated 
Oct. 27, 2016), http://ec.europa.eu/dgs/competition/economist/contacts.html. But see 
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twofold:422 First, they advise on case-handling and policy initiatives. 
Second, they act as a focus for economic debate within the directorate, 
thus building capacity to perform economic analysis.423 There are also 
other officials in the Directorate with a background in economics:424 In 
his 2006 study, Neven counted 83 of them and only slightly more than 
twice as many people with a background in law;425 this evidences a 
steep increase of the relative representation of economists because 
Wilks and McGowan report a ratio of seven lawyers to one economist 
for the early 1990s.426 Also national competition authorities 
experienced an influx of economists;427 they often follow the example 
of the Commission and create Chief Economists positions of their 
own.428 Of course, one can ask whether more economists are hired 
                                                
Padilla, supra note 325, at 2-3 (“The first Chief Economist was Prof. Lars-Hendrick 
Röller. He had a small team but played a key role in establishing the Chief 
Competition Economist Team and building its reputation as a credible check-and-
balance mechanism within DG Comp. The second Chief Economist, Professor 
Damien Neven, led the [Chief Competition Economist Team] during 5 years and grew 
the team from 5 to 25 economists.”). 

422 The Chief Competition Economist, EUROPEAN COMMISSION (last updated Sept. 
1, 2016), http://ec.europa.eu/dgs/competition/economist/role_en.html. 

423 See also Gavil, supra note 21, at 183. 
424 But only a fraction of them has a PhD in economics and even fewer a PhD in 

Industrial Organization. Damien J. Neven, Competition Economics in Europe, in THE 

2007 HANDBOOK OF COMPETITION ECONOMICS: GLOBAL COMPETITION REVIEW 

SPECIAL REPORT 4, 5 (2007). 
425 Damien J. Neven, Competition Economics and Antitrust in Europe, 21 ECON. 

POL’Y 743, 751 (2006). But see Röller, supra note 301, at 14 (“There are a large and 
increasing number of economists at DG COMP. Approximately 200 out of the over 
700 officials working at DG COMP have an economics background, where 
“economics” relates to all areas of economics (including macroeconomics), as well 
as other related business disciplines (such as accounting). The number of officials that 
hold a PhD in economics is about 20, 10 of which are currently working in the office 
of the Chief Competition Economist.”). 

426 Stephen Wilks & Lee McGowan, Competition Policy in the European Union: 

Creating a Federal Agency?, in COMPARATIVE COMPETITION POLICY: NATIONAL 

INTITUTIONS IN A GLOBAL MARKET 225, 237 (G. Bruce Doern & Stephen Wilks eds., 
1996). 

427 Padilla, supra note 325, at 3 (“From Finland to Spain, from Portugal to Poland, 
and of course in France and Germany, the competition authorities in the EU have 
hired PhD economists to strengthen the ability of their organisations to deal with 
complex economic theories of harm and economic evidence.”). 

428 Lianos, supra note 8, at 237 (“The institution of chief economist has expanded 
to national competition authorities, such as the Office of Fair Trading (OFT) in the 
United Kingdom or the French Competition Authority.”); Mislav Mataija, The 

European Competition Network and the Shaping of EU Competition Policy, 6 CROAT. 
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because there is more economic thinking in competition law, or 
whether it is rather the other way around; it seems most likely that both 
these developments mutually condition and reinforce each other.429 

6.2. MORE ECONOMIC AND EFFECTS-BASED APPROACH 

The notion of the more economic approach is usually associated 
with substantive changes in EU antitrust law. This substantive element 
of the more economic approach is often dubbed as the “effects-based 

approach”. Even though this term originally became recognized within 
the debate on abuse of dominance, since then it has gained currency in 
other antitrust domains as well.430 As a matter of fact, these days many 
commentators – including prominent officials – use both terms jointly, 
as if they were inseparable. For instance, Lowe talks about “a more 
economic effects-based approach”,431 Esteva Mosso about “a more 
economic, a more effects-based approach”,432 and Bishop about “a 
more “economics effects-based” approach”.433 Others explicitly 
                                                
Y.B. EUR. L. & POL’Y 75, 88 (2010) (discussing the working group of Chief 
Economists of the European Competition Network and observing that many of the 
national competition authorities have recently introduced the position “modelled on 
that of the Commission and some of the more prominent NCAs”). 

429 Lianos, supra note 8, at 237 (“The surge in recruiting economists in competition 
authorities was partly the consequence and partly the reason of the introduction of 
economic analysis in EC competition law.”); cf. Bishop, supra note 336, at 293 (“The 
importance of economics in EC competition law is further confirmed by the 
appointment of a Chief Economist in 2003.”). 

430 See Perrot, supra note 372, at 415 (“The effects-based approach, discussed 
initially in the EAGCP report (2005) and described in the introduction of the 
Guidance paper issued by the European Commission in 2008, concerns mainly the 
analysis of unilateral conduct. However, beyond the scrutiny of abuses, this approach 
has more generally reinforced the idea that the effects of any practice on competition 
should be more systematically analysed.” (footnotes omitted)). 

431 Philip Lowe & Ansgar Held, Modernisation and Beyond: The Role of 

Competition Policy in Driving Economic Growth, 1 EUR. COMPETITION J. 35, 38 
(2005). 

432 Esteva Mosso, supra note 133, at 12. 
433 Bishop, supra note 336, at 295; see also Lianos, supra note 5, at 13 (talking about 

the ““more economic” “effects-based approach””); Michele Polo, Using Economics 

for Identifying Anticompetitive Practices, in COMPETITION POLICY AND THE 

ECONOMIC APPROACH: FOUNDATIONS AND LIMITATIONS 94, 94 (Josef Drexl, et al. 
eds., 2011) (maintaining that the Report by the EAGCP the DG Competition 
discussion paper on Article 82 “share a common approach that has been labelled as 
‘effects-based’ or ‘more economic’”); Wils, supra note 29, at 408 (referring to “a 
‘more economic’ and ‘effects-based’ approach to Article 102 TFEU”). 
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recognize their synonymity.434 We shall also consider them 
synonymous, as far as concerns the substantive element of the more 
economic approach, and analyze what that approach consists in. 

6.3. CONVENTIONAL INTERPRETATION OF THE APPROACH 

Let us start with the notion of the effects-based approach. This 
approach is said to focus on the competitive effects that the conduct 
produces. In particular, it is supposed to bring effects of individual 

competitive practices into the spotlight. To illustrate, consider the 
EAGCP report on Article 82 which states that under the effects-based 
approach, “the application of article 82 implies that the assessment of 

each specific case will not be undertaken on the basis of the form that 
a particular business practice takes (for example, exclusive dealing, 
tying, etc.) but rather will be based on the assessment of the anti-
competitive effects generated by business behaviour.”435 Further, the 
report maintains that “careful consideration of the specifics of each case 
is needed.”436 This understanding is widely shared: the effects-based 
approach means that effects of particular instances of conduct are 
determined in individual legal cases.437 

                                                
434 Gerard, supra note 133, at 12 (“the term “economic approach” is often used as a 

synonym for “effects-based””); see also BISHOP & WALKER, supra note 191, at 9-10 
(“the major consequence that has arisen from making economic reasoning more 
explicit in the Commission’s decision-making process has been to move the 
competitive assessment . . . towards an analysis of the effects of the conduct under 
investigation rather the form of that conduct. It is perhaps therefore more appropriate 
to talk of “a more effects based approach” than simply “a more economics 
approach””). 

435 Economic Advisory Group on Competition Policy, supra note 267, at 3 
(emphasis added). 

436 Id. (emphasis added); see also Lars-Hendrik Röller & Oliver Stehmann, The Year 

2005 at DG Competition: The Trend Towards a More Effects-based Approach, 29 
REV. INDUS. ORG. 281, 287 (2006) (“In July 2005 the antitrust sub-group of the 
EAGCP submitted its “opinion” on “an economic approach to Article 82”. The report 
supports an effects-based rather than a form-based approach to competition policy. 
Such an approach would focus on the presence of anticompetitive effects that harm 
consumers, and is based on the examination of each specific case, based on sound 
economics and grounded on facts.” (emphasis omitted) (footnotes omitted)). 

437 See, e.g., Lianos, supra note 147, at 20 (“In other words, the ‘effects-based’ 
approach does not rely on an evaluation in abstracto of the effect of a specific category 
of commercial practices but takes an agnostic perspective on the compatibility of a 
specific commercial practice with Article 82. Thus, when deciding whether the 
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Nevertheless, this is not a complete account. The approach is 
conventionally – albeit often implicitly – assumed to pertain only to a 
specific type of effects of business conduct, namely welfare effects.438 
Admittedly, there may not be a common consensus whether the 
applicable standard is total or consumer welfare; it is, nevertheless, 
commonly accepted that the effects-based approach pertains to the 
effects of particular instances of business conduct on some measure of 
welfare.439 To adopt the approach that is conventionally understood as 
effects-based, one thus needs to do both: (1) assess individual instances 
of business conduct (2) according to their impact on welfare. 

The conventional definition of the more economic approach is, in 
fact, the same. In addition to the actual use of economics, it is defined 
                                                
conduct of a dominant firm is compatible with competition law, the starting point 
should not be to classify the specific practice as a pre-existing behavioural category, 
but to perform a concrete analysis of the effects of the conduct on consumers.” 
(emphasis omitted and added)); Vesterdorf, supra note 4, at 520 (“One way of 
applying [competition] laws is to employ precise, effects-based analysis on every 
individual case.”). 

438 Cf. Vanberg, supra note 123, at 44 (observing that the two issues are often not 
clearly distinguished: “In the ongoing debate on the merits and demerits of the 
‘modernization of European competition law’ the two issues are usually not explicitly 
separated from each other, and they are, to be sure, interdependent. They are, 
however, analytically distinct and the failure to carefully distinguish between them is 
a major source of ambiguities in the arguments that have been exchanged between 
critics and advocates of the ‘more economic approach’.”). 

439 See, e.g., Arezzo, supra note 135, at 28 (“Within the new framework, effects on 
competition are to be assessed with regard to consumer welfare”.); Christiansen & 
Kerber, supra note 8, at 235 (“Proponents [of applying more economics] urged for an 
“effects-based” approach instead of “formalistic” legal rules and argued that the more 
differentiated analyses of the welfare effects of business behavior in modern industrial 
economics (Post-Chicago economics) call for more case-specific assessments in order 
to determine the specific net welfare effects in particular cases . . . .” (emphasis added) 
(citations omitted)); Esteva Mosso, supra note 133, at 19 (“[U]nder the new [effects-
based] approach the theory of harm now comes at the forefront of enforcement of 
competition law. In every case the Commission needs to explain how an individual 
practice, an individual agreement or an individual merger will end up harming the 
consumer.”); Luc Peeperkorn, Conditional Pricing: Why the General Court Is Wrong 

in Intel and What the Court of Justice Can Do to Rebalance the Assessment of 

Rebates, CONCURRENCES 43, 45 (2015) (“The basic philosophy and main elements of 
the effects-based approach for Article 102 . . . can be summarized in a few main 
points. Firstly, the aim of competition policy enforcement is to enhance consumer 

welfare”. (emphasis added) (footnote omitted)).  
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by the two elements discussed above:440 First, the more economic 
approach is associated with a welfare paradigm of antitrust law, i.e., 
with the view that the relevant and direct goal of antitrust law is 
                                                

440 Cf. Basedow, supra note 127, at 4-5 (identifying three components of the more 
economic approach: 1) the purpose of competition law is maximization of welfare; 2) 
what matters are not well-defined types of behaviour but effects of this behaviour; 3) 
efficiency gains caused by behaviour have to be taken into account); Patrice Bougette, 
et al., When Economics Met Antitrust: The Second Chicago School and the 

Economization of Antitrust Law, 16 ENTERPRISE & SOC’Y 313, 314 (2015) 
(“Economization can be interpreted in two ways. On one hand, the authorities’ 
decisions are made on an economic basis, sometimes involving economists directly. 
On the other hand, it refers to the process launched by the “Second” Chicago School 
of economics that originated with Aaron Director’s work in the late 1940s and early 
1950s, and consisted of grounding antitrust decisions in economic efficiency.”); 
Gerber, supra note 415, at 1247 (“The substantive modernization process includes 
two components, though they are often not clearly distinguished. One involves a 
significant narrowing of the goals of competition law. In place of the set of goals 
developed over time in European case law that sought to protect the process of 
competition as well as to foster economic integration in Europe, the new conception 
of competition law posits one central goal—“consumer welfare” as understood by 
neoclassical economics. The second component of substantive modernization follows 
from this narrower conception of competition law's goals. It posits that neo-classical 
economics provides not only the goals of competition law, but also its standards and 
methods.” (footnotes omitted)); Wurmnest, supra note 127, at 1 (“Although the 
European Commission has never precisely defined the scope of the reorientation, one 
can say that it has three essential characteristics: First, strong emphasis is placed on 
the promotion of economic efficiency and consumer welfare. Second, only those 
practices are to be prohibited that have the effect of harming consumers. Third, the 
enforcement practice shall make increasing use of modern microeconomic insights 
and econometric tools when assessing allegedly anticompetitive conduct.”); Zimmer, 
supra note 121, at 28-31 (“First of all we must know what we mean when we talk 
about a more economic approach. My perception is that the approach consists 
basically of two elements: One element is the use of modern economic methods when 
applying the law. The other concerns the normative question of the guiding objectives 
of competition policy and law. . . . Now I turn to the second element of the 
commission’s more economic approach, i.e. the focus on efficiency and consumer 
welfare.” (emphasis omitted)). 
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welfare.441 Second, what matters are the effects of business conduct in 
individual cases.442  

                                                
441 See, e.g., Arezzo, supra note 135, at 33 n.51 (“[T]he “more economic approach” 

calls for increased attention . . . to the effects on consumers and not anymore on the 
competitive structure of the market, which is no longer focus of antitrust concern.”); 
Gerber, supra note 127, at 46-47; Monti, supra note 8, at 4 (observing that the 
approach is based on a welfare paradigm); van den Bergh, supra note 142, at 26 (“The 
[more economic approach] adopted by the European Commission is a choice in favour 
of a particular economic approach. It tries to align EU competition law with US 
antitrust law, which is dominated by the total welfare paradigm.”); Wils, supra note 
29, at 408 (“The proponents of the so-called more economic approach to abuse of 
dominance rely on one type of economic theory or approach to competition and 
competition law, namely the (post-)Chicago (consumer) welfarist approach.”). 

442 See, e.g., Arezzo, supra note 135, at 33 n.51 (“[T]he “more economic approach” 
calls for increased attention on the actual effects produced by a certain conduct . . . .”). 
Christiansen & Kerber, supra note 8, at 216 (“In the European discussion the attempt 
to base competition policy on a “more economic” approach is mainly viewed as 
improving the economic analysis in the assessment of specific competition cases.”); 
Roth, supra note 135, at 37 (“The “more economic approach, as a shorthand, may be 
taken as an approach that attempts to replace a mechanical, form-based approach to 
the interpretation of the relevant notions of competition law (“restriction of 
competition”; “abuse”) for an approach that is oriented towards a careful examination 
of how competition works in particular markets and how a certain business strategy 
or behaviour affects the competitive process and thereby (consumer) welfare.” 
(footnotes omitted)); Dieter Schmidtchen, Introduction, in THE MORE ECONOMIC 

APPROACH TO EUROPEAN COMPETITION LAW 1, 1 (Dieter Schmidtchen, et al. eds., 
2007) (“A more economic approach to the application of competition law means that 
the assessment of each specific case will not be undertaken on the basis of the form 
or the intrinsic nature of a particular practice (form-based approach) but rather will 
be based on the assessment of its anti- and pro-competitive effects (effects-based 
approach).”); Dirk Schroeder, Normative and Institutional Limitations to a More 

Economic Approach, in COMPETITION POLICY AND THE ECONOMIC APPROACH: 
FOUNDATIONS AND LIMITATIONS 279, 283 (Josef Drexl, et al. eds., 2011) (“Adopting 
a more economic approach means that we openly admit that economic assessment is 
part of applying the legal rule. It is a shift from a form-based towards an effects-based 
approach.”); Waelbroeck & Slater, supra note 127, at 180 (considering a more 
“economics-orientated” approach “based on the concrete effects of each practice in 
question”); cf. Ekaterina Rousseva, Reflections on the Relevance and Proof of 

Efficiency Defences in Modern EU Antitrust Law, in TEN YEARS OF EFFECTS-BASED 

APPROACH IN EU COMPETITION LAW: STATE OF PLAY AND PERSPECTIVES 334, 335 
(Jacques Bourgeois & Denis Waelbroeck eds., 2012) (considering this second 
component of the more economic approach an – almost inevitable – consequence of 
the first component: “The overarching objective [of the substantive modernization] 
was to ensure the application of the competition rules in a manner which best serves 
consumer interest, and the adoption of an effects-based analysis was considered 
instrumental to the attainment of this objective.”). As it will be explained below, 
however, antitrust law can deem the effects of business conduct on competition 
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The notion of the effects-based and more economic approach is 
hence conventionally used to denote adjudicative evaluation of the 
impact of individual business practices on welfare.443 This convention 
is observed not only by commentators but also by some of the most 
prominent officials, such as Lars-Hendrik Röller, a former EU Chief 
Competition Economist.444 As the following sections will argue, 
however, there are other varieties of effects that are relevant for 
antitrust decision-making and that lend themselves to determination 
with the help of economics. One can thus wonder why consideration of 
these other varieties of effects should be considered “non-effects-
based” or “less economic”. 

6.4. EFFECTS-BASED ADJUDICATION AND RULE-MAKING 

As discussed in Chapter 3 of this thesis, there are two types of effects 
relevant for antitrust decision-making: effects of business conduct on 
competition and effects of antitrust law on business conduct. Moreover, 
there are two distinct types of decision-making exercises (adjudication 
and rule-making) that can take these effects into account. This section 
discusses separately the alternative ways of consideration of effects in 
antitrust decision-making in order to demonstrate that the conventional 
                                                
(consumer welfare) relevant without attempting to determine them in individual 
cases. 

443 Accord Lianos, supra note 5, at 13 (“A common feature of this transformation of 
competition law is the emphasis put on a, mostly synchronic, analysis of the welfare 
effects of the specific commercial practice on consumers or more broadly economic 
efficiency. This is the main thrust of the “more economic” “effects-based 
approach””.). 

444 Röller & Stehmann, supra note 436, at 282 (“In 2005, substantial progress was 
made towards a more effects-based analysis in competition policy across all of the 
main areas of activity. An effects-based approach requires a careful examination of 
how competition works in each particular market. By focusing on the effects of 
company actions rather than on the form that these actions may take, an effects-based 
approach makes the circumvention of competition policy constraints more difficult 
for companies. At the same time, this approach provides a more consistent treatment 
of practices. It takes into account that many business practices may have different 
effects in different circumstances, distorting competition in some cases and promoting 
efficiencies and innovation in others. As the assessment is not based on the form of a 
particular practice but on the anticompetitive effect, the competition authority needs 
to identify a theory of harm and assess the extent to which such a negative effect on 
consumers is potentially outweighed by efficiency gains.”). 
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interpretation of the effects-based approach corresponds with only one 
of these ways. 

6.4.1. EFFECTS OF BUSINESS CONDUCT 

As noted above, the more economic effects-based approach in its 
conventional interpretation entails consideration of effects of individual 

instances of business conduct in antitrust adjudication. However, 
effects of business conduct can also be considered for a whole category 
of conduct.445 The analysis of categories’ effects, can be used for rule-

making purposes; it can inform the decision whether to prohibit or 
allow the respective category. As a result, the rule-maker can choose 
whether the effects will be considered by her at the level of categories 
of conduct or whether she will leave it to the adjudicator at the level of 
conduct’s individual instances. To give an example, economics can be 
used by the rule-maker to determine what effects price-fixing in general 
has on competition and to design appropriate form-based rules; it can 
also be used by the adjudicator to determine whether a particular 
instance of price-fixing between particular businesses in a particular 
period of time had adverse effects on competition.  

The choice between the two alternatives concerns a substantial part 
of the opinion of Advocate General Wahl in the case Cartes bancaires. 
Discussing the definition of a restriction of competition by object 
within the meaning of Article 101(1) TFEU, he starts with the 
observation that antitrust law prohibits business conduct that has an 
effect that restricts competition.446 There are two conceivable ways, he 
continues, how to identify conduct with such an effect:447 First, the 
effects of individual instances of business conduct can be thoroughly 
examined.448 Second, one can take up with a pre-existing determination 
of the effects of a kind of business conduct.449 AG Wahl thus addresses 
the question at what decision-making level the restrictive effects of 
business conduct on competition can be taken into account and 
                                                

445 See supra sub-section 3.2.3. 
446 Opinion of AG Wahl in case C-67/13 P, Groupement des cartes bancaires v. 

Comm’n, 2014 EU:C:2014:1958, para 26. 
447 Id. para 27. 
448 Id. para 28. 
449 Id. para 29. 
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concludes that they can be considered in individual cases of 
adjudication (restriction by effect) or when charting out categories of 
business conduct with the restrictive effect (restriction by object). 

How is this relevant for the interpretation of the more economic 
effects-based approach? The first option discussed by AG Wahl is 
based on a direct consideration of conduct’s effects in individual 
enforcement cases. This direct consideration is embodied in the 
conventional understanding of what the effects-based approach means. 
The second option, in contrast, only takes effects into account in 
adoption of form-based antitrust rules; the actual enforcement then 
entails no determination of effects of the particular business conduct in 
question. From the perspective of the conventional interpretation of the 
effects-based approach, this indirect consideration of conduct’s effects 
is not “effects-based-enough”. However, this formulation of form-
based rules clearly is based on the effect of categories of business 
conduct on competition; it is thus “effects-based” in a certain sense.450 

The indirect consideration of competitive effects often couples with 
words that could deceive us to think that effects are not considered at 
all. Take the example of a per se restriction of competition or a business 
practice that is anti-competitive “by its very nature”.451 Even though it 
                                                

450 See Christiansen & Kerber, supra note 8, at 237 (“Since the optimal rules are the 
result of a comparison of alternative rules with regard to their average welfare effects 
(including decision errors and regulation costs), a rule-based competition policy is 
also based on an “effects-based approach.””); Luc Peeperkorn, Defining “By Object” 

Restrictions, CONCURRENCES 54, 55 (2015) (observing that the conceptualization of 
a restriction by object equivalent to the one presented by AG Wahl “fits well in an 
overall effects-based approach under Articles 101 and 102 TFEU”); cf. Posner, supra 
note 179, at 451 (applying the same logic to tort law: “There is a middle ground 
between the application of a standard of efficiency maximizing on a case-by-case 
basis and decision according to rules that make no attempt to achieve efficient 
allocation. The middle ground is occupied by rules, whether formulated by courts or 
legislatures, that seek to maximize the difference between the gains from efficient 
allocation and the loss from uncertainty and other undesirable properties of “rule-
less” systems. Stated otherwise, the proper role of the negligence standard may not 
be as a criterion for the decision of individual cases, but as a criterion for the 
formulation of specific rules of liability that determine the outcome of the individual 
cases.”). 

451 E.g., Alexander Italianer, Dir., DG Competition, Eur. Comm’n, Speech at the 
Charles River Associates Annual Conference: The Object of Effects, 2 (Dec. 10, 
2014) (transcript available at http://ec.europa.eu/competition/speeches/text/sp2014 
_07_en.pdf) (“Every time we pursue an investigation we have to decide: is this an 
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might at first sight appear that competitive effects are completely 
irrelevant here, the opposite may well be the case. Antitrust law 
prohibits a category of practices per se because these practices are 
highly likely to produce anti-competitive effects. They are then called 
“per se” because their effects do not need be determined in individual 
enforcement cases, not because they possess some intrinsic 
characteristic that would make them (per se) anti-competitive 
regardless of their effects. The same applies to the anti-competitiveness 
by the very nature of a practice. These examples show that the indirect 
consideration of competitive effects may often be opaque, and one 

should thus not reach conclusions about the general irrelevance of 

effects merely because they fail to be explicitly discussed in 

adjudication. 

6.4.2. EFFECTS OF ANTITRUST LAW 

The second source of effects relevant for antitrust decision-making 
is antitrust law itself. Information about these effects bear relevance 
only for rule-making, not for adjudication. As explicitly recognized by 
Rey and Venit, effects of antitrust law on business conduct fall outside 
the conventional interpretation of the effects-based approach.452 This 
means that important issues pertaining to the ability of antitrust law to 
deter anti-competitive conduct – such as the effect of unpredictability 
of antitrust adjudication – are conventionally excluded from the 
                                                
infringement of competition law by its very nature, or should we examine possible 
anti-competitive effects?” (emphasis added)). 

452 Rey & Venit, supra note 28, at 21-22 (“Wils’ argument that the Intel judgment 
is ‘effects-based’ relies on a rather unconventional understanding of what the term 
‘effects-based’ means. As used in the discussion of the modernization of the approach 
to Article 102, the effects-based approach was invoked as an alternative to ex ante 

regulation based on the form of the conduct and the presumptive per se rules that can 
accompany such ex ante regulation. In this context, ‘effects-based’ meant an 
assessment of the likely consequences of the conduct based on rigorous economic 
analysis. For Wils, an ‘effects-based’ (and/or ‘economic’) approach seems to have a 
different meaning, emphasizing instead the ‘effects of the choice of interpretation’ on 
enforcement costs and risk allocation. . . . Wils’ definition of what is ‘effects-based’ 
and ‘economically sound’ is highly personalized and idiosyncratic, placing, as it does, 
the primary emphasis on legal considerations that, while important are not the only, 
or even the most important, ones when the context is correctly assessing the likely 
effects on competition of the conduct in question.”). But see Wils, supra note 29, at 
427 (“The effects of the business practice are not the only relevant effects.”). 
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discussion as irrelevant under the effects-based approach. As Chapter 
5 explained, however, these issues are essential as regards the ability of 
antitrust law to attain its goals, and their neglect is, therefore, hardly 
justifiable. 

6.5. EFFECTS OF BUSINESS CONDUCT ON WHAT? 

Let us now narrow our inquiry into the decision-making 
consideration of effects only to the effects of business conduct. Sub-
section 3.2.1 maintained that the adverse effects of business conduct on 
competition can be understood as its adverse effects either on the 
competitive process or on welfare. It also observed that a discussion 
continues which of these two options should be pursued by EU antitrust 
law as its (direct) goal. 

For the discussion of the effects-based approach, it is important to 
realize that both these options clearly pertain to the influence that the 
conduct exerts on a variable external to the conduct; that is to say that 
they both pertain to the effects of the conduct. Conversely, if the 
approach was not effects-based, the anti-competitiveness of a conduct 
would reside within the conduct itself; in other words, conduct would 
be considered anti-competitive without referring to anything else, i.e., 
intrinsically. Such an understanding of anti-competitiveness is, 
however, rather rare in modern antitrust law. From this perspective, the 
effects of the conduct matter regardless of whether we believe that 
antitrust law should protect welfare or the competitive process. 

The conventional interpretation of the effects-based approach, 
however, encompasses only the impact of business conduct on welfare, 
and not on the competitive process. The argument presented in the 
previous paragraph makes such a reservation of the term only for a 
particular kind of effects of business conduct hardly justifiable. The 
semantic contradiction of this narrow use of the term can well be 
illustrated by a proposition made by Rey and Venit who argue that a 
consideration of a business practice’s “impact . . . on the goal of 
preserving undistorted competition [is to be] characterize[d] as a form-

based approach to competition law.”453 It celarly appears as a 
                                                

453 Rey & Venit, supra note 28, at 4 (emphases added). 
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misconception to characterize as form-based an approach concerned 
with the impact of conduct on something. 

Some authors use the term “effects-based approach” in a rather 
unorthodox way that happens to avoid the contradiction discussed in 
the previous paragraph. One example to mention is Esteva Mosso who 
draws a distinction between an “effects-based approach” and a 
“competition based approach”.454 The rationale behind his use of the 
terms appears to be as follows: The concerned effects are the effects of 

the competitive process (on welfare), not the effects of business conduct 
(on the process or welfare). On the one hand, we therefore have the 
competitive process in itself, or “per se”;455 on the other hand, there are 
the (welfare) effects produced by the process.456 Esteva Mosso and 
others who conceptualize the effects-based approach in this way 
therefore seem to add another answer to the question effects of what are 
relevant for antitrust decision-making: instead of effects of business 
conduct or of antitrust law they focus on the effects of the competitive 
process.457  

When discussing the contrast between the desirability of conduct in 
itself and the desirability of its effects, it is pertinent to mention the 
opinion of Advocate General Kokott in the British Airways case. This 
opinion contains the following line of reasoning: “The conduct of a 
dominant undertaking is not, therefore, to be regarded as abusive within 
the meaning of Article 82 EC only once it has concrete effects on 
individual market participants, be they competitors or consumers. 
Rather, a line of conduct of a dominant undertaking is abusive as soon 
as it runs counter to the purpose of protecting competition in the 
internal market from distortions (Article 3(1)(g) EC). That is because, 
as already mentioned, a dominant undertaking bears a particular 
                                                

454 Esteva Mosso, supra note 133, at 21. 
455 See also Padilla, supra note 325, at 2 (speaking about “the maintenance of a 

fragmented market structure per se”). 
456 See also Gerber, supra note 127, at 50 (“Whereas the competitive distortion 

model examines competition as a process and seeks to identify conduct that impairs 
or might impair that process, the consumer welfare model measures certain results 

produced by that process.”). 
457 See also Baarsma, supra note 342, at 576 (““Real economisation” means that the 

effects of competition are judged on the basis of an economic criterion.” (emphasis 
added)). 
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responsibility to ensure that effective and undistorted competition in 
the common market is not undermined by its conduct.”458 One could 
argue that this passage maintains that the undesirability of some forms 
of business conduct resides in the conduct itself rather than its effects; 
such a perspective of conduct’s anti-competitiveness would clearly be 
distinct from its usual effects-based understanding. We can however be 
inclined to think that Kokott’s opinion text hardly supports such a 
distinct understanding of competitiveness: Kokott is obviously 
concerned about the “undermining” effect of the conduct in question on 
competition, not about its intrinsic characteristics. Like Akman,459 let 
us therefore consider it appropriate to interpret Kokott’s words in the 
following way: To prove unlawfulness of a conduct, the competent 
authority does not need to prove “concrete effects on individual market 
participants”; it is sufficient to prove the mere likelihood of these 
effects. 

6.6. FOUR DIFFERENT VARIETIES OF EFFECTS OF BUSINESS 

CONDUCT 

If we combine the two distinctions pertaining to effects of business 
conduct presented in the preceding two sections, we can devise a 2x2 
matrix depicting four different varieties of the effects (see Table 2). The 
rows of the matrix represent the two different answers to the question 
at what decision-making level these effects are to be considered: during 
adjudication or during rule-making. The columns represent the two 
different answers to the question effects on what are relevant: on 
welfare or on the competitive process. Let us now consider each of the 
matrix’s quadrants separately and illustrate them with recent EU 
discussions on the antitrust assessment of rebates. 

                                                
458 Opinion of AG Kokott in case C-95/04 P, British Airways v. Comm’n, 2006 

ECLI:EU:C:2006:133, para 69 (emphasis changed) (footnotes omitted). 
459 AKMAN, supra note 130, at 138. 
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Table 2: Types of effects of business conduct 

 Goals 

Welfare Competitive process 
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Effects of individual instances of 
conduct on welfare 

Effects of individual instances of 
conduct on the competitive process 

R
u

le
-m
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Effects of categories of conduct on 
welfare 

Effects of categories of conduct on 
the competitive process 

First, the upper left-hand quadrant clearly corresponds with the 
conventional interpretation of the effects-based approach as defined 
above (consideration of effects of individual instances of conduct on 
welfare). Instead of reiterating the discussion presented in the sections 
above, let us briefly consider the Intel judgment of the EU General 
Court.460 This judgment has been criticized by many commentators; the 
main thrust of the criticism arose from the fact that the court did not 
assess the effects of the particular rebate scheme in question on 
consumer welfare.461 Some of the authors then explicitly label this a 
failure to adopt an effects-based approach, which they criticize the 
court for.462 

                                                
460 Case T-286/09, Intel v. Comm’n, 2014 EU:T:2014:547. 
461 E.g., Rey & Venit, supra note 28, at 21 (“[E]xclusivity does not appear to be 

well-suited to a presumptive per se approach . . .; we advocate an ‘effects-based’ 
approach that takes into account how competition works in the particular market 
under scrutiny, and is based on sound economics, supported by facts and empirical 
evidence. Similarly, we believe that efficiencies – and how they are passed on to 
consumers – should also be properly justified on the basis of economic analysis and 
grounded on the facts of each case.”); see also Damien Geradin, Loyalty Rebates after 

Intel: Time for the European Court of Justice to Overrule Hoffman-La Roche, 11 J. 
COMPETITION L. & ECON. 579, 598-99 (2015) (reviewing the reasons for criticism 
against the Intel judgment and identifying, among others, the following one: “[T]he 
three categories drawn by the GCEU are based on the form of the rebates used by the 
dominant firm rather than their concrete anticompetitive effects.”). 

462 E.g., James S. Venit, Case T-286/09 Intel v Commission – The Judgment of the 

General Court: All Steps Backward and No Steps Forward, 10 EUR. COMPETITION J. 
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Second, the upper right-hand quadrant captures individual inquiries 
into the effects of individual business practices on the competitive 

process. Eventual supporters of this approach would thus request that 
each business practice investigated by antitrust enforcer be separately 
evaluated on the basis of its impact of the competitive process. If we 
look at the debate surrounding the Intel decision, it seems that, e.g., 
Paul Nihoul – who recently became a judge at the General Court – 
understands the judgment as fitting into this quadrant: “[T]he effect of 
exclusivity-based rebates is to compel clients not to deal with 
competitors; to impede competitors from dealing with clients; and to 
prevent clients from choosing the products or services best 
corresponding to their needs. The effect of fidelity-enhancing measures 
is the same, even if the idea of exclusivity is not mentioned there 
explicitly. As a result of the pressure placed on them, clients are 
deprived from their freedom to choose. The consequence is that 
competitors do not have access to clients—or, at least, that their access 
is made more complicated. Therefore, anticompetitive effects were 
clearly produced by the practices adopted by Intel—and the existence 
of these effects makes it difficult to consider, as the majority of 
commentators do, that the approach used by the case law is not, strictly 
speaking, effect-based.”463 

Evaluation of lawfulness of an individual competitive practice 
according to its effect on the competitive process – rather than welfare 
– appears to be often performed by the EU courts. For instance, in 
British Airways the Court of Justice maintained that it was sufficient to 
determine whether “the bonus schemes at issue had a restrictive effect 
on competition”464 whereby the court meant “their impact on an 
effective competition structure”,465 i.e., on competition as a process.466 
                                                
203, 206, 40 (2014) (arguing that “the Court has firmly rejected an effects-based 
approach” and instead adopted a “strict, non-effects-based approach”). 

463 Paul Nihoul, The Ruling of the General Court in Intel: Towards the End of an 

Effect-based Approach in European Competition Law?, 5 J. EUR. COMPETITION L. & 

PRAC. 521, 528 (2014) (emphasis added). 
464 Case C-95/04 P, British Airways v. Comm’n, 2007 EU:C:2007:166, para 107. 
465 Id. para 105 (referring to case 6/72, Continental Can Company v. Comm’n, 1973 

EU:C:1973:22, para 26). 
466 See Zimmer, supra note 121, at 34 (“It is my view that the [British Airways] 

judgement first of all confirms the position taken by those advocating an open 
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As a matter of fact, also the Intel judgment appears to recognize this 
approach to drawing the line between lawful and unlawful practices, 
when it discusses rebates that may have a fidelity-building effect: “In 
examining whether the application of such a rebate constitutes an abuse 
of dominant position, it is necessary to consider all the circumstances, 
particularly the criteria and rules governing the grant of the rebate, and 
to investigate whether, in providing an advantage not based on any 
economic service justifying it, that rebate tends to remove or restrict the 
buyer’s freedom to choose his sources of supply, to bar competitors 
from access to the market, or to strengthen the dominant position by 
distorting competition.”467 

Third, the lower left-hand quadrant considers the situation when 
effects of a type of business practices on welfare are considered in the 
process of formulation of form-based rules. On a general level, we can 
quote Christiansen and Kerber: “[A] rule-based competition policy is 
also based on an “effects-based approach.” In the case of the application 
of rules, however, a business behavior is not prohibited or allowed on 
the basis of the expected welfare effects in the specific case, but on the 
basis of the average effects of this category of behavior”.468 We are not 
aware of any EU antitrust commentator who would advocate this type 
of approach to rebates by a dominant business. To be sure, 
commentators maintain that such an approach may be justifiable with 
regard to other types of business practices, such as cartels; in the 
context of the Intel case, they as well seem to recognize that welfare 
effects of Intel’s payments to three of its customers to postpone or 
cancel the use of the rival’s components in their products – called 
“naked restrictions”469 – do not need to be directly analyzed. Rebates 
as such, however, allegedly require a more delicate case-by-case 
analysis.470 

                                                
approach orientated to competition as a process.”); see also Wurmnest, supra note 
127, at 10. 

467 Case T-286/09, Intel v. Comm’n, 2014 EU:T:2014:547, para 78. 
468 Christiansen & Kerber, supra note 8, at 237. 
469 Case T-286/09, Intel v. Comm’n, 2014 EU:T:2014:547, para 32. 
470 See, e.g., Rey & Venit, supra note 28, at 18 (“To be sure, where there exists a 

sound and widely accepted economic consensus concerning the effects of certain 
behaviour (e.g., where cartels are concerned), a presumptive per se approach can be 
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Fourth, the lower right-hand quadrant represents formulation of 
rules prohibiting categories of business conduct that tend to have 
adverse effect on the competitive process. Adherence to this approach 
can be seen for example in the often cited article by Wils on the Intel 
judgment. In this article, Wils maintains that the goal of EU antitrust 
law is protection of the competitive process as such.471 Moreover, he is 
against determining the effects of business conduct on the competitive 
process adjudicatively on a case-by-case basis; instead, he prefers that 
these effects be considered in rule-making. Nevertheless, he still – in 
agreement with the logic presented in this chapter – considers the 
approach that he advocates to be effects-based. 

6.7. CONCLUSION 

This chapter explained that there are several different types of 
effects relevant for antitrust decision-making. Decision-making based 
on any of them is in some sense effects-based. However, the 
conventional interpretation of the more economic effects-based 
approach recognizes only one particular use of a particular type of 
effects: adjudicative use of effects of business conduct on welfare. This 
interpretation is untenable: there is no reason why consideration of 
different types of effects should be labelled as a non-effects-based 
approach (often even a form-based approach) or as an approach that 
ignores economics. Supporters of the conventional interpretation 
therefore ought to consider advancing a less ambiguous description of 
their mission – e.g., a direct welfare-based approach – and the 
interpretation of the more economic approach ought to be extended to 
recognize also the relevance of other types of effects. 

This is not a purely terminological issue. Consider the previous 
chapter that argued that the use of economics in antitrust adjudication 
needs to be limited. This clearly contradicts the conventional 
interpretation of the more economic approach: Since this interpretation 
recognizes only the use of economics in antitrust adjudication, from its 
                                                
favoured, so as to save on enforcement costs. However, as we argue in the next 
section, exclusivity rebates do not fall in this category.”). 

471 Wils, supra note 29, at 418 (“Article 102 TFEU and the other EU competition 
rules thus protect the competitive process as such.”). 
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perspective, the previous chapter appears as a call to reduce the role of 
economics in antitrust law. Such an understanding would, however, be 
wrong. The previous chapter only advanced arguments against an 
unlimited use of economics in adjudication. These arguments 
themselves were, however, based on economics – this time on rule-

making economics. The more economic approach needs to pay heed to 
conclusions of rule-making economics; otherwise it would become 
spurious and ludicrous. 

As a result of this logic, the pertinent question is not whether 

economics is to be used in antitrust law but how it is to be used.472 
Presumptions-based rules informed by economics are expressions of 
sound economic reasoning,473 not aberrations as the conventional 
                                                

472 See Budzinski, supra note 8, at 128-29 (“Many problems do not result from 
employing modern industrial economics per se. Instead, they result from the way 
modern industrial economics is employed – namely for in-depth case-by-case 
analyses. . . . In other words, modern industrial economics can be used in different 
ways: to quantify welfare effects of individual cases – but alternatively also to shape 
and design better rules codifying robust presumptions of anticompetitive impact that 
are subject to an in-depth ‘rebuttal’ analysis only in exceptional cases. Reasoning 
along these lines would advocate for combining modern industrial economics with 
modern institutional economics in order to create workable and beneficial competition 
policy system. . . . [T]here are sustainable limits to applying modern industrial 
economics as a case-by-case antitrust analysis that involves predictive economic 
evidence. However, this refers not so much to the question whether modern industrial 
economics represents an important ingredient of competition policy. Instead, it points 
to the way in which modern industrial economics is used.” (footnotes omitted)); 
Manne & Wright, supra note 179, at 196 (“To be clear, we are not claiming that the 
role of economics in antitrust should be diminished. The issue is where and how, 
within the set of antitrust enforcement institutions, we should allocate our economic 
knowledge. It is a question of when and where the economics is to be incorporated, 
not whether. Demanding that generalist judges evaluate state-of-the-art economic 
theory and evidence on a case-by-case basis is likely to prove a problematic approach 
to incorporating economic insights into the law. Instead, we favor an approach that is 
consistent with the spirit of Easterbrook’s original filters, aimed at harnessing the best 
existing economic knowledge to design simple rules that minimize error costs.”). 

473 Accord Gavil, supra note 206, at 590 (“I will argue, therefore, for a flexible 
approach to embracing economic analysis – one that recognizes the continued value 
of presumptions, filters and other legal devices for abbreviating antitrust inquiries. It 
is essential to appreciate that these devices are not alternatives to economics analysis, 
but are in fact expressions of sound economic reasoning.”); Monti, supra note 8, at 
19 (“[R]unning a fule scale economic analysis might be so costly as to outweigh the 
benefits of the final decision. Accordingly, an enforcement structure with formalistic 
‘black lists’, ‘white lists’ and ‘filters’ is actually the ‘expression of sound economic 
reasoning.’” (citing Gavil, supra note 206, at 590)); see also Roth, supra note 135, at 
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interpretation of the more economic approach could suggest. Gavil 
maintains that in the United States the question “how do we best 
translate economic ideas into operative legal standards”474 became one 
of the essential focuses of the antitrust debate. Judge Easterbrook, for 
example, submitted that simple antitrust rules should be devised, and 
that decisions whether a business conduct is allowed or not thus should 
be made for a whole category at the level of rules, not for a particular 
instance at the level of cases.475 

Admittedly, there are a few European commentators who have 
acknowledged the rule-making function of economics. Padilla, for 
example, contends that the design of pragmatic rules that are easy to 
implement should become the focus of economic research on antitrust 
law and policy.476 Moreover, Forwood interprets the more economic 
                                                
50 (suggesting “to develop, on the basis of the teachings of economics, more 
specialised and differentiated (sub-) rules”). 

474 Gavil, supra note 21, at 195. 
475 Easterbrook, supra note 227, at 129 (“Systemic knowledge may inform the rules 

that govern conduct – or may be ignored across the board – but to try to get every case 
economically right “on its own facts” is to attempt the impossible and to wreak havoc 
in the process. . . . Do we then abandon antitrust? Hardly! We should instead use more 
widely the method we apply to cartels: per se rules based on ordinary effects, 
disdaining the search for the rare counterexamples. Ditch all attempts to domesticate 
a novel practice through the tools of litigation; redouble efforts to understand the 
category of similar practices of which the case is an example, and to devise a simple 
rule for adjudicating claims concerning the category. Decide whether the category is 
allowed or not at the level of rules, not of cases.”). 

476 Padilla, supra note 325, at 11-12 (“Economics may be more useful in designing 
“workable rules” than in balancing efficiencies against anticompetitive effects on a 
case-by-case basis. These rules may take the form of rebuttable presumptions of 

legality, according to which a business practice will be regarded as legal unless the 
plaintiff can demonstrate that certain economic conditions are met in practice, or 
rebuttable presumptions of illegality, whereby a practice will be regarded illegal 
unless the defendant can prove that certain economic conditions hold in that case. . . . 
Because courts and competition authorities are not populated by enlightened 
economists born and bred in the arcane business of balancing pro- and anticompetitive 
effects, provided such a species exist, and because competition law enforcement 
impacts the welfare of individuals, and that is a treasure too precious to play with, the 
design of pragmatic rules, easy to implement and with desirable welfare properties 
should become the focus of economic research on antitrust law and policy.”); see also 
John Vickers, Abuse of Market Power, 115 ECON. J. F244, F260 (2005) (“To say that 
the law on abuse of dominance should develop a stronger economic foundation is not 
to say that rules of law should be replaced by discretionary decision making based on 
whatever is thought to be desirable in economic terms case by case. There must be 
rules of law in this area of competition policy, not least for reasons of predictability 
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approach so that it encompasses also the rule-making use.477 As long as 
the conventional wisdom remains unaltered, however, we may 
repeatedly witness mistaken arguments and decisions about the proper 
role of economics in antitrust law. 

                                                
and accountability. So the issue is not rules versus discretion, but how well the rules 
are grounded in economics. To that end there is great scope for economic analysis 
and research to contribute to the development of the law on abuse of dominance. To 
be effective, however, economics must contribute in a way that competition agencies, 
and ultimately the courts, find practicable in deciding cases.”). 

477 Forwood, supra note 182, at 256-57; see also Christiansen & Kerber, supra note 
8, at 240-41 (“An important conclusion for the “more economic approach” of the EU 
competition policy is that the entirely correct claim for applying more economics to 
competition law should not be interpreted one-sidedly as a call for more case-specific 
economic analysis, because (more or less differentiated) rules will in most cases be 
the efficient solution for competition policy. The law and economics perspective 
presented in this paper rather demands the application of more economic analysis in 
searching for and implementing appropriate competition rules, both with regard to 
their degree of differentiation and the set of incorporated assessment criteria.”); Lowe 
& Held, supra note 431, at 38 (“Competition rules as well as their enforcement in 
individual cases will be based on a more economic effects-based approach.”); 
Podszun, supra note 276, at 1 (maintaining that the more economic approach “stands 
for the integration of the findings of modern industrial economics into rule- and 
decision-making on anti-competitive behaviour”). 
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7. REASONS FOR ADVOCATING TOO MUCH ECONOMICS IN 

ANTITRUST ADJUDICATION 

Chapter 5 argued that there are factors limiting the helpfulness of 
economics in antitrust adjudication. Unfortunately, part of the antitrust 
scholarship recurrently disregards these factors and, consequently, 
overstates the role that economics ought to play in adjudicative 
inquiries. Recall the astonishment of Frédéric Jenny that there could be 
some limit to the use of economics in antitrust adjudication.478 Another 
example is an article by Barbara Baarsma, in which she advocates 
performing a full-blown economic analysis in every single case.479 
These sentiments are not rare among antitrust scholars, as recognized 
for instance by Bennet and Collins or by Manne and Wright.480 

This chapter entertains the question why the use of too much 

economics
481

 may be advocated in antitrust scholarship. It explores two 
conceivable reasons for this advocacy.482 First, the support for too much 
economics can be blamed on a mistake on the part of the commentator. 
Such a mistake consists in confusion, miscalculation, or 
misunderstanding with regard to one or more factors that determine 
                                                

478 See supra text accompanying note 278. 
479 Baarsma, supra note 342. 
480 Bennett & Collins, supra note 282, at 312-13 (“Economists sometimes argue that 

everything besides blatant price fixing and market sharing (and, indeed, sometimes 
even price fixing and market sharing) should be analysed on a case-by-case basis.”); 
Manne & Wright, supra note 179, at 163 n.28 (recognizing “a movement toward 
sophisticated rule-of-reason standards that attempt to determine fully the competitive 
effects of a given practice on a case-by-case basis with modern economic tools, a 
movement many antitrust economists support”). 

481 An actual determination of the optimal amount of economics would need to be 
based on a comprehensive empirical research into all the relevant factors, which is 
beyond the scope of this thesis. As a result, we can here only define “too much 
economics” as more economics than would be eventually suggested by an analysis 
following the framework developed in Chapter 5. In any case, the unbounded use of 
economics discussed in the previous paragraph clearly amounts to “too much 
economics”. Even less extreme proposals may, nevertheless, qualify as advocacy of 
too much economics if the proposed amount of economics happens to exceed the 
optimum. 

482 A third explanation lies in ideology of antitrust scholars. The current chapter 
does not entertain this explanation as the role of ideology in the antitrust debate has 
been at length discussed elsewhere. See, e.g., Marina Lao, Ideology Matters in the 

Antitrust Debate, 79 ANTITRUST L.J. 649 (2014).  
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how much economics is optimal in antitrust adjudication. The 
commentator may well pursue public interest and aim at a socially 
optimal amount of economics; the occurrence of the mistake, however, 
leads her to a false impression about what is optimal and, thus, to 
advocacy of too much economics. 

Second, the commentator might suggest a supra-optimal amount, 
and advance arguments in support of the suggestion, because it brings 
her a private benefit. Such a commentator is not looking at the public 
interest, but rather self-interested. An explanation of public affairs 
based on self-interest of the actors involved falls within the scope of 
political economy, also known as the public choice theory.483 This 
stream of thinking challenges the assumption often adopted in policy 
analyses that agents attending to public affairs in doing so pursue public 
interest. Instead, it argues that the self-interest-seeking motives that 
animate human action in ordinary markets should also be applied to 
decision-making in the public sector. The focus is then usually on 
private motivations of public officials, i.e., government decision-
makers.484 In the context of antitrust law, the analysis routinely entails 
questions such as whether its very existence benefits the public or rather 
a closed group of individuals,485 or which cases get to be enforced. As 
we shall demonstrate, the perspective can be applied also to the issue 
                                                

483 See Dennis C. Mueller, Public Choice, Social Choice, and Political Economy, 
163 PUB. CHOICE 379, 386 (2015) (“I conclude that people who describe their work 
on political institutions as political economy are employing the same methodologies 
and examining the same questions as are those who describe their work as public 
choice. The few scholars who see an important difference between the two areas of 
research, do so only because they have an extremely narrow conception of the public 
choice literature.”). 

484 See, e.g., de Alessi, supra note 46, at 197 (“The public-choice approach denies 
the assumption that government employees act in single-minded pursuit of the public 
interest.”); Shughart II, supra note 23, at 7 (“In contrast to decision makers in private 
markets, who are supposed to be selfish, government decision makers are conceived 
of as selfless.”). 
485 See Shughart II, William F., Retrospect and Prospect, in THE CAUSES AND 

CONSEQUENCES OF ANTITRUST: THE PUBLIC-CHOICE PERSPECTIVE 319, 320 (Fred S. 
McChesney & William F. Shughart II eds., 1995) (“A number of contributors to the 
literature on antitrust policy have suggested, in fact, that the laws were enacted at the 
behest of the lawyers, economists, and government employee who benefit personally 
from their enforcement.”). 
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that concerns us: the subjects can be academic antitrust commentators, 
and the subject matter can be the use of economics in antitrust 
adjudication.486  

Being divided into four sections, this chapter in turn discusses both 
mistaken and self-serving advocacy of too much economics. The 
considered mistakes are a neglect of costs brought by the increased 
reliance on economics (section 7.1) and an excessive optimism about 
accuracy brought by the use of economics (section 7.2). Adopting the 
political economy perspective, section 7.3 ponders the stakes that 
antitrust practitioners have in the exaggerated use of economics, and 
analyzes the channels through which their private interest can influence 
scholarly commentary on the matter. Section 7.4 concludes. 

7.1. NEGLECT OF COSTS OF ECONOMICS 

Let us first entertain the unconscious mistakes due to which one may 
embrace too much economics in antitrust adjudication. The most 
common and influential mistake appears to be a neglect – or 

underestimation – of costs that arise from the greater use of economics 

in antitrust. As explained in Chapter 5, the adjudicative use of 
economics is motivated by greater accuracy that it brings. Imagine an 
ideal world, in which it would be costless to perform a complete 
economic analysis of any particular business practice, and in which 
businesses could predict the decisions of adjudicators with no 
problems. In such a world, it would be optimal to aim at maximal 
accuracy. In such a world, we should adopt a case-by-case approach 
and embrace a full-blown economic analysis in every adjudicated 
case.487 

                                                
486 The pertinence of this approach is recognized even by some of the most vocal 

partisans of the use of economics in EU antitrust adjudication Rey and Venit. Rey & 
Venit, supra note 28, at 27 (“That is not to say that understanding the link between 
positions taken and the economic influences that can lie behind them does not have 
its value as an historical tool and its place in certain fora.”). 

487 See Bennett & Collins, supra note 282, at 313 (“However, a case-by-case 
analysis implies that every situation would require a full investigation of all the 
economic facts and circumstances to determine whether the conduct in question is 
providing a net benefit or net harm to consumers. Such investigations take substantial 
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We do not live in such an ideal world, however. In addition to 
accuracy, there are also other – secondary – considerations that need to 
be accounted for. These are the costs of adjudicative economics that 
limit the worthiness of the pursuit of accuracy. They are, for example, 
the negative effects that the difficult predictability of case-by-case 
adjudicative outcomes has on the conduct of businesses.488 They also 
include the resources spent in a detailed assessment of the lawfulness 
of a business practice.489 As a result of the existence of these costs, more 
accurate adjudicative decision-making does not necessarily mean 
superior decision-making.490 Sometimes – and in all likelihood 
relatively often – it actually may be optimal to adopt a rule prone to 
categorization-based error but less costly in other aspects.491 That is 
                                                
time and resources. In a world in which there are no budget constraints, either for 
firms or the competition authorities, such an analysis would clearly be optimal.”). 

488 See supra section 5.4. 
489 See supra section 5.5. 
490 See Kaplow, supra note 211, at 328 (“Thus, the conventional view that there is 

an advantage in allowing more room for adjudicators to examine context-specific 
factors, rather than specifying legal consequences in advance under a simpler scheme, 
exhibits an error in logic. This view implicitly assumes that the more precise ex post 
result will be reflected in ex ante behavior; but this will not occur if the ultimate 
content of the legal command cannot cheaply be predicted in advance (which is often 
a major premise of those presenting this justification for standards). Moreover, failing 
to announce (formulate into rules) even simpler aspects of an appropriate outcome 
may make it more difficult for individuals to take them into account in their behavior, 
leading to worse results. This analysis is simply an application of the main principle 
of Subsection Al: accuracy ex post, in adjudication, is valuable with regard to 
improving behavior only to the extent individuals have the relevant knowledge ex 
ante, when they decide how to act.”); Katsoulacos & Ulph, supra note 293, at 11 
(“The condition for a discriminating rule to be effectively discriminating is generally 
neither necessary nor sufficient for the rule to be welfare-superior to per se. The 
reason is that while effective discrimination leads to a reduction in the costs of 
decision errors relative to per se, deterrence and procedural effects may make per se 
superior even if it is inferior in decision error terms, or may make per se inferior to 
even a non-effectively discriminating rule.”);  

491 See Bennett & Collins, supra note 282, at 314 (“One important point to make is 
that it may be optimal, in policy terms, to have an agreement, arrangement or practice 
within the object category even if individual instances, based on their own facts and 
circumstances, provide benefits. What matters here is whether, more often than not, 
the practice will turn out to be harmful.”); Breyer, supra note 319, at F130 
(“Economic reasoning does not automatically welcome the use of bright-line rules. 
Economics often concerns gradations with consequences that flow from a little more 
or a little less. But the law, at least in a final appeals court, often seeks clear 
administrable distinctions of kind, not degree. This is understandable. Bright-line 
rules sometimes reduce the transactions costs of judging, as such rules are easier and 
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why it is essential to recognize the relevance of the costs of accuracy 
for a correct determination of the optimal amount of economics to be 
used. Those who fail to appreciate these costs and pay heed only to the 
benefits are apt to mistakenly perceive the optimal amount above the 
actual optimum. 

The currently considered oversight appears to be well epitomized by 
the so-called never-fallacy. This term was introduced by Easterbrook 
to denote a line of reasoning according to which a category of business 
conduct can only be subjected to a per se permissive rule if the rule 
produces no false acquittals.492 Conversely, if there is but a single 
instance of pro-competitive practice within the category to be 
prohibited, the prohibition is deemed unacceptable; instead, case-by-
case analyses are required. By way of example, consider the following 
                                                
simpler to administer. Additionally, bright-line rules can have the benefit of providing 
greater clarity to the public at large, thereby reducing compliance costs and even, 
perhaps, litigation costs, as well.”); Christiansen & Kerber, supra note 8, at 238 
(“[B]oth in the European legal and economic literature, it has often been argued that, 
because there are cases in which a certain category of business behavior has positive 
(negative) effects, a per se rule of prohibition (permission) must be rejected and a rule 
of reason should be applied. This implies that a per se rule is only appropriate if a 
certain category of business behavior never has positive (or negative) welfare effects. 
This contradicts fundamentally the results of the economic analysis of rules, which 
we have presented above . . . .”); Manne & Wright, supra note 179, at 163 n.28 
(“Indeed, one of the most powerful implications of the error-cost framework is one 
that creates some tension for economically minded antitrust scholars. The implication 
is that a movement toward sophisticated rule-of-reason standards that attempt to 
determine fully the competitive effects of a given practice on a case-by-case basis 
with modern economic tools, a movement many antitrust economists support, is likely 
to increase error costs if sufficient attention is not paid to the administrability of the 
tests.”); van den Bergh, supra note 142, at 35 (“If economic analysis shows that a 
particular practice may have both pro-competitive and anti-competitive 
consequences, why not adopt a legal standard that looks at all relevant factors to 
determine the reasonableness of a restraint? Why not allow an efficiency defence in 
all areas of competition law to improve the welfare-outcomes of policy-making? The 
answer is that the legal system needs simple rules; a full consideration of all potential 
efficiency benefits and possible anticompetitive consequences leads to extremely 
complicated assessment and unpredictable outcomes. A rule-of-reason does not give 
an immediate answer to the question what must be proven to establish antitrust 
liability. A full consideration of efficiencies poses serious problems of proof, 
particularly if it must be shown that consumers receive a fair share of those benefits.”). 

492 Easterbrook, supra note 227, at 129 (“[W]e must jettison the “never” fallacy. 
Judges and scholars often say that unless a practice is “never” inefficient, “never” 
costly to consumers, juries must determine whether it was deleterious in the case at 
hand.”). 
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observation made by Padilla on resale-price maintenance (RPM) 
agreements: “[T]here is evidence that RPM agreements may be 
procompetitive while others may facilitate collusion. As a matter of 
economics, therefore, RPM agreements should be treated on a case-by-
case basis using an effects-based approach.”493 Since industrial 
economics – especially game-theory-based post-Chicago economics – 
is able to develop models both pro- and anti-competitive effects for 
virtually any type of business practice,494 the implications of the never-
fallacy are wide-reaching. Neglect of accuracy’s costs would then 
dictate to adopt extensive economic analyses in virtually all cases. 

                                                
493 Padilla, supra note 325, at 7 (footnotes omitted); see also Bennett, et al., supra 

note 36, at 504 (observing that some economists cannot stomach the fact that practices 
without an anticompetitive effect are presumed unlawful); Pablo Ibáñez Colomo & 
Alfonso Lamadrid de Pablo, On the Notion of Restriction of Competition: What We 

Know and What We Don’t Know we Know 21 (Oct. 8, 2016) (unpublished working 
paper), available at https://ssrn.com/abstract=2849831 (“When a practice has 
ambivalent effects on competition (in the sense that its net positive or negative impact 
depends on the economic and legal context of which it is part), a case-by-case analysis 
seems indispensable.”); Haucap, supra note 116, at 220 (“[M]any contributions in the 
industrial organization literature, and in economics journals more generally, conclude 
that a rule of reason is almost always warranted, as soon as a model succeeds in 
demonstrating that some business practice can have either positive or negative welfare 
effects, depending on modeling assumptions and/or parameter values.”); MICHAEL 

DENNIS WHINSTON, LECTURES ON ANTITRUST ECONOMICS 19 (2006) (“In the 
economics literature, it is common for a journal article that shows that a particular 
practice could either raise or lower welfare to conclude that this implies that the 
practice should be accorded a rule of reason standard. As the foregoing discussion 
suggests, such a conclusion makes little sense.”).  

494 See, e.g., Baker & Bresnahan, supra note 6, at 5; Bishop, supra note 336, at 294 
(“Those familiar with economics theory will know that a large number of results can 
often be reversed by making an alternative assumption.”); Bougette, et al., supra note 
440, at 315 (observing that the conclusions of post-Chicago models are “case specific 
and highly dependent on the chosen parameters”); Evans & Padilla, supra note 148 
(referring to “possibility theorems” developed by post-Chicago economics); Wright, 
supra note 22, at 241 (“The first of my three goals in this article is to describe a 
fundamental challenge facing modern and future antitrust institutions: the “model 
selection problem.” This problem has grown in magnitude as the number of 
competing theoretical models in the industrial organization literature has proliferated 
over the past thirty years. The Post-Chicago School first challenged the Chicago 
School’s intellectual dominance of antitrust jurisprudence. Now, for each form of 
business arrangement, there exist an endless number of theoretical models of its 
causes and welfare consequences, each with different policy implications.”). 
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7.1.1. PARADOX OF OMITTED ECONOMICS 

The preference for extensive case-by-case economic analyses is 
frequently argued to be entailed in economic thinking itself. Consider 
the following observations as illustrations of this argument. According 
to Baker and Bresnahan, economists prefer that all circumstances of 
each case be considered.495 Christiansen and Kerber maintain that the 
tendency to perform more case-specific analysis is deemed by others as 
a logical consequence of the incorporation of more economics into 
antitrust law.496 This is reflected also in Kaplow’s observation that there 
is a natural affinity between the rule of reason and the economic 
analysis.497 By the same token, per se rules and other forms of 
abbreviated analysis are said to constrain economics,498 and are thus 
viewed as erroneous from the economics perspective.499 In summary, 
                                                

495 Baker & Bresnahan, supra note 6, at 3 (“Economists often prefer to bring all the 
available information to bear, whereas courts at times adopt truncated analyses that 
exclude certain relevant inquiries in order to reduce the costs of administering the 
legal system and to specify clear and simple rules that give guidance to courts and 
firms.”). 

496 Christiansen & Kerber, supra note 8, at 219 (“As a consequence, we observe a 
marked tendency in competition policy and analysis both in the United States and in 
the EU to employ more case-specific concepts and consequently inquire more deeply 
into individual cases. In traditional terms this amounts to a wider application of rules 
of reason. This development is deemed as the logical consequence of incorporating 
more economics into competition law and its application.”). 

497 Kaplow, supra note 237, at 195 (“The rule of reason might appear to have a 
natural affinity with economic analysis because the rule requires consideration of all 
the economically relevant factors, whereas the per se rule cuts analysis short”); see 

also Padilla, supra note 325, at 7 (“[T]here is evidence that RPM agreements may be 
procompetitive while others may facilitate collusion. As a matter of economics, 
therefore, RPM agreements should be treated on a case-by-case basis using an effects-
based approach . . . .” (emphasis added) (footnotes omitted)); Schinkel, supra note 
19, at 5 (“In fact, the application of IO economics is often most powerful in 
investigations that come under the rule of reason.”); van den Bergh, supra note 142, 
at 34 (maintaining that “one would expect a plea in favour of an increased used of 
economics in competition law” from well-known competition economists). 

498 See Gavil, supra note 235, at 838 (“This is not to say that per se rules have 
vanished from the antitrust landscape or lost their utility. Neither is it to suggest that 
“economics rules.” In important ways, per se rules, and other forms of “abbreviated” 
analysis, persist, and in important ways “law” still constrains economics, just as 
economics has come to constrain the law.”). 

499 See McChesney, supra note 179, at 21 (“Indeed, ease of administration of 
antitrust rules has been a principal argument in favor of blunt (and economically 
erroneous) per se rules.”). 
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there is a widely shared belief that case-by-case inquiries have a close 
affinity with economics while per se rules and alike do not. 

This view is, however, myopic. It fails to recognize that economics 
can inform not only (adjudicative) case analyses, but also the decision 
about how much economics there ought to be in case analyses in the 
first place.500 Van den Bergh puts it clearly: “[A]lso the use of 
economics in antitrust law must pass a cost-benefit test.”501 Such a test 
may result in the conclusion that no or only little economic analysis 
ought to be performed in individual antitrust cases, i.e., that some form 
of abbreviated analysis ought to be adopted. Note, however, that the 
application of the cost-benefit test unquestionably represents an 
application of economics and, therefore, the conclusion to restrict the 
use of economics in adjudication is informed by economics. As a result, 
it clearly makes no sense to generalize that the application of economic 
thinking to antitrust law entails adoption of the case-by-case approach, 
or that an abbreviated case analysis is erroneous from the economics 
perspective. 

This myopic approach to the use of economics in antitrust law 
amounts to a paradox: Aspiring to promote the standing of one variety 
of economics in antitrust law (adjudication), the myopic commentator 
at the same time hinders the standing of another variety of economics 
in antitrust law (rule-making). Entertaining the notion of the more 
economic approach, van den Bergh dubs this the problem of “missing” 

economics.502 While he focuses on the neglect of costs produced by 
                                                

500 See supra Chapter 5 and Chapter 6. 
501 van den Bergh, supra note 142, at 40; see also Cass R. Sunstein, The Autonomy 

of Law in Law and Economics, 21 HARV. J.L. & PUB. POL’Y 89, 90 (1997) 
(“[S]ometimes cost-benefit analysis itself may fail cost-benefit analysis.”); cf. ten 
Kate Sr., supra note 214, at 12 (proposing “to apply rule of reason not to business 
conduct, but to competition policy itself”). 

502 Roger van den Bergh, The ‘More Economic Approach’ and the Pluralist 

Tradition of European Competition Law, in THE MORE ECONOMIC APPROACH TO 

EUROPEAN COMPETITION LAW 27, 33 (Dieter Schmidtchen, et al. eds., 2007) (“An 
important point is that a lot of economics is missing in the ‘more economic approach’. 
It should be fully acknowledged that also legal uncertainty causes economic costs 
which must be integrated in a full-fledged welfare analysis.”); van den Bergh, supra 
note 142, at 26; see also ten Kate Sr., supra note 214, at 4 (“As an economist I should 
have welcomed the enhanced role of economics in competition analysis and as a 
matter of fact most of my colleague economists active in antitrust did. We have always 
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unpredictability of economics-based adjudication, the same could be 
argued with respect to enforcement costs. The fact that the kind of 
economics that would take these costs into account is often disregarded 
by the commentators is evidenced, for example, by the assertions of a 
“natural affinity” between economics and extensive case analyses 
illustrated above. However, as correctly pointed out by Drexl, a 
comprehensive approach to the use of economics in antitrust 
adjudication needs to account also for the institutional dimension of 

antitrust law (enforcement).503 The kind of economics omitted by the 
advocates of too much economics in adjudication could thus be termed 
institutional economics504 or the economic analysis of law 
enforcement.505  

The omission of the rule-making stage is clearly a fallacy. Without 
first performing a rule-making analysis of the optimal formulation of 
antitrust rules, one cannot reasonably support any particular use of 
economics in antitrust adjudication. Put differently, the rule-making 
cost-benefit test logically precedes the adjudicative application of 
                                                
been against a myopic application of competition rules without a proper analysis of 
its effects. Yet, as a professional with some common sense (I hope) I have always had 
some second thoughts. My first second thought has to do with the loss of predictability 
and the concomitant loss of legal certainty for the business community, which results 
from the rule-of-reason approach.”); id. at 11 (“I was particularly surprised – and I 
still am – about the relative ease with which the competition community accepts the 
implications of the rule of reason for the discretionary powers given to law enforcers 
and for the resulting lack of legal certainty for the business community. Everybody 
seems to agree that a form-based approach is myopic and that it should be the effects 
of a conduct that determine its legitimacy, but the loss of legal certainty is no more 
than a necessary evil.”). 

503 Drexl, supra note 137, at 322 (“Therefore, the economic approach also has to 
take account of the institutional dimension in particular. Competition law is not only 
about substantive law but, maybe even more than most other laws, about 
enforcement.”). 

504 Cf. Budzinski, supra note 8, at 129 (“In other words, modern industrial 
economics can be used in different ways: to quantify welfare effects of individual 
cases – but alternatively also to shape and design better rules codifying robust 
presumptions of anticompetitive impact that are subject to an in-depth ‘rebuttal’ 
analysis only in exceptional cases. Reasoning along these lines would advocate for 
combining modern industrial economics with modern institutional economics in order 
to create workable and beneficial competition policy system.” (emphasis added) 
(footnotes omitted)); Larouche & Schinkel, supra note 132, at 165 (considering “the 
institutional context of enforcement in the light of economic analysis”). 

505 Cf. Schinkel, supra note 19, at 4. 
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economics – it determines whether the adjudicative application is 
worthwhile. Manne and Wright portray the relationship differently. 
They talk about a “tension” between the two uses of economics,506 
suggesting that economists need to sacrifice a part of their preference 
for extensive case analyses for the sake of administrability. However, 
it is essential to recognize that the mentioned preference is unjustified 
in the first place. Even though an extensive use of economics may be 
the first-best solution, one should not derive any preconception from it 
about how much economics there actually ought to be in real-world 
antitrust adjudication! Prejudiced preference for the case-by-case 
approach – and the ensuing failure to recognize that accuracy has a cost 
– can lead one astray from determining the optimal amount of 
economics to be used in antitrust adjudication. 

We can surmise that the omission of the rule-making insights into 
the costs entailed in the adjudicative use of economics is – at least 
partially – driven by the dominance of industrial organization over the 
economic analysis of law discussed in section 3.4. On its own, 
industrial organization pays only little heed to the role of legal 
institutions. For a comprehensive analysis, it needs to be complemented 
by insights from another sub-discipline of economics that takes the 
institutional dimension seriously.507 An unaided application of 
industrial organization may eventuate in the observed neglect of the 
accuracy’s costs. 

                                                
506 Manne & Wright, supra note 179, at 163 n.28 (“Indeed, one of the most powerful 

implications of the error-cost framework is one that creates some tension for 
economically minded antitrust scholars. The implication is that a movement toward 
sophisticated rule-of-reason standards that attempt to determine fully the competitive 
effects of a given practice on a case-by-case basis with modern economic tools, a 
movement many antitrust economists support, is likely to increase error costs if 
sufficient attention is not paid to the administrability of the tests.”). 

507 Accord Budzinski, supra note 8, at 129 (“Modern industrial economics is a 
theory of competitive harm, and as such it serves to inform competition policy. The 
question whether competition policy should be exercised on a more rule-based or 
more case-by-case-based approach, however, relates to a theory of competition policy, 
for instance an institutional theory, taking into account the institutional environment, 
the specifics of law and court proceedings and deficiencies of real-world procedures, 
etc.”); Idot, supra note 8, at 140 (“Modern industrial economics is a tool, a useful 
tool, but we also have to take into account innovation and evolutionary economics, 
behavioural and experimental studies, the new institutional economic theory.”). 
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7.1.2. DATA UNAVAILABILITY: LAMPPOST FALLACY 

Another explanation of the neglect of accuracy’s costs is rather 
peculiar – the neglect might result from the fact that measurements of 

the relevant factors are not readily available. To determine the optimal 
amount of economics precisely, one would, for instance, need to know 
how likely pro- and anti-competitive effects are and what their 
magnitude is,508 how they are impacted by error, how predictable 
adjudication is for businesses and, ultimately, how all of this impacts 
deterrence. Full and accurate data on these issues, even in jurisdictions 
with developed and active antitrust enforcement, is largely wishful 
thinking.509 This unavailability of relevant data then poses a threat that 
the respective considerations will be neglected, and that the focus of 

scholars will be on issues that lend themselves more readily to 

empirical observation. Acuteness of this problem – known as the 
“lamppost fallacy” – in antitrust economics has been postulated 
oftentimes, albeit in different contexts.510  

By way of illustration, consider Breyer’s article dealing with the 
Leegin decision of the US Supreme Court (in which Breyer himself was 
one of the sitting Justices).511 The court decided between confirming a 
long-standing precedential per se prohibition of resale price 
maintenance and newly introducing the rule-of-reason approach to this 
type of business conduct. The judges were thus in the position of 
antitrust rule-makers deciding how much economics ought to be used 
                                                

508 See Salinger, supra note 412 (“The problem is that despite general agreement 
that decision theory should in principle form the foundation of antitrust doctrine, the 
necessary inputs into the analysis are not readily available. Formulating doctrine on, 
say, predatory pricing or tying requires knowing the relative frequency of pro- and 
anti-competitive instances (or potential instances) of the practice, the magnitudes of 
the benefits and harm (which determine the costs of false positives and false 
negatives), and the availability and quality of screens to distinguish between pro- and 
anti-competitive instances of the practices. There is remarkably little solid evidence 
about these inputs into the analysis.”). 

509 See Bennett, et al., supra note 36, at 503 (observing that economists dread being 
asked how often RPM agreements harm competition because they find it 
exceptionally hard to answer); Wright, supra note 22, at 248 (“[R]eliable estimation 
of the relative costs of false acquittals and false condemnations has proven elusive 
. . . .”); see also supra note 303. 

510 See, e.g., Zimmer, supra note 292, at 72; Salinger, supra note 414. 
511 Leegin Creative Leather Prods., Inc. v. PSKS, Inc., 551 U.S. 877 (2007); Breyer, 

supra note 319. 
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in adjudicative inquiries into individual instances of this business 
practice. To design the respective rule optimally, they needed to 
consider the whole range of considerations presented above.512 Expert 
economists involved in the case, according to Breyer, agreed that resale 
price maintenance agreements could in some situations produce serious 
anti-competitive effects, and in others they could be pro-competitive.513 
Many of the economists, however, allegedly fell silent on the questions 
how frequently the various harms and benefits are likely to occur, and 
how feasible it is for courts to identify instances in which the benefits 
are likely to outweigh potential harms.514 Even though Breyer believes 
that this was a mistake of the economists involved,515 their primary 
focus on the mere “possibility” of pro- and anti-competitive effects 
more likely followed from a simple unavailability of other relevant 
data. The incompleteness of economic analyses presented in Leegin can 
thus be interpreted as an example of the lamppost fallacy. 

The lamppost fallacy problem appears to be aggravated by the usual 
method of data collection for empirical research on antitrust topics. As 
mentioned above, academic economists regularly secure access to data 
through their involvement in litigated cases.516 Litigation, however, 
aims only at answering the question whether the particular business 
practice at hand was or was not unlawful. In antitrust law, this regularly 
means that the dispute is about the competitive effects of the practice 
in question. The collected data thus pertain primarily to this litigated 
issue. Litigation produces only limited information on the costliness of 
the performed economic analyses or on predictability of adjudicators’ 
economic analyses. The ready availability of data on competitive 
                                                

512 See also id. at F128 (“The particular case required us to consider (1) potential 
anticompetitive effects, (2) potential economic justifications, and (3) concerns related 
to the ability of the courts to administer the resulting rule of law.”). 

513 Id. at F128-F29. 
514 Id. at F130. 
515 Id. at F131 (“Could the economists who favoured a ‘rule of reason’, as most did, 

not have provided us with more information and analysis about the practical 
administrative concerns which, along with economics, must inform this area of the 
law? The information should exist.”). 

516 See supra sub-section 5.7.2. 
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effects of business practices might make economists neglect the costs 
of using economics.517 

7.2. OVERESTIMATION OF THE ACCURACY ACHIEVED WITH THE 

HELP OF ECONOMICS 

Another reason for a mistaken advocacy of too much economics 
may result from a too optimistic view of accuracy that its use brings. To 
reiterate, the very reason for the use of economics in antitrust 
adjudication is enhancement of accuracy.518 The optimal amount of 
economics then depends on how well it performs this function: the 
more accuracy economics brings, the more economics in antitrust 
adjudication we want (subject to the costs of its use discussed above). 
If thus one overestimates the contribution of economics to accuracy, 
one is liable to advocate a greater use of economics in antitrust 
adjudication than it actually is optimal. 

Some have argued that there is a tendency to overestimate the 
capability of economics to contribute to adjudicative accuracy. Heyer 
and ten Kate Sr., for instance, maintain that commentators commonly 
fail to fully appreciate how limited the ability of economics is to 
determine competitive effects.519 Along similar lines, Vanberg 
                                                

517 Cf. Mandel, supra note 368, at 118 (“[E]conomists who spend time as expert 
witnesses tend to publish on topics which come up in litigation, simply because those 
are the topics to which they are exposed. While consulting has certainly enriched 
economics by providing more data, insights and real world examples, the question is, 
relative to what? The opportunity cost could be high, in terms of the research not 
being done.”). 

518 See supra text accompanying notes 322 – 324. 
519 Heyer, supra note 285, at 378 (“The increased acceptance of microeconomic 

theory and empirical analysis as a basis for antitrust analysis and decision making has 
indeed been striking, but has not eliminated what continues to be considerable 
uncertainty and imprecision surrounding particular case decisions. Our collective and 
well-deserved sense of satisfaction with the recognized triumphs of microeconomic 
analysis, perhaps combined with the economist's understandable self-interest in 
having others appreciate just how much value economists can contribute to the task 
at hand, keeps us from fully appreciating (or fully admitting) how little we are able to 
predict confidently when making recommendations on specific cases in the real 
world.” (footnotes omitted)); ten Kate Sr., supra note 214, at 4 (“As an economist I 
should have welcomed the enhanced role of economics in competition analysis and 
as a matter of fact most of my colleague economists active in antitrust did. [However,] 
balancing pro- and anticompetitive effects of business conduct requires a quantitative 



168  ECONOMICS IN LEGAL DECISION-MAKING 

 

observes that the proponents of the more economic approach are often 
criticized for their unfounded optimism on this issue.520  

One could wonder why some academic commentators are so overly 
optimistic. A possible answer is the false sense of accuracy that comes 
with the scientific method of economics,521 and the exact numerical 
outputs that are regularly produced by economic analyses.522 An 
example of the effect of exact figures on our perception of accuracy is 
provided by Budzinski: “[N]umerical predictions and quantitative 
evidence create an illusion of precision that deviates from and tend to 
ignore the capacity of the estimates. If a price increase, for instance, is 
predicted to be 7.7 per cent as the outcome of an inevitably simplifying 
merger simulation model, then this creates a stronger sense (or even 
perception) of precision than a more vague qualitative assessment à la 
‘considerable price increase can be expected’”.523 The resulting false 
                                                
assessment of such effects and I have serious doubts about the capability of our dismal 
science to estimate them with any degree of precision. In my view, antitrust 
economists suggesting the opposite are insufficiently realistic.”); cf. Coase, supra 
note 142, at 66 (arguing that the involvement of economists in antitrust policy-making 
“encouraged men to become economic satesmen—men, that is, who provide answers 
even when there are no answers”); David Colander, Creating Humble Economists: A 

Code for Ethics for Economists, in THE OXFORD HANDBOOK OF PROFESSIONAL 

ECONOMIC ETHICS 737, 737 (George F. DeMartino & Deirdre N. McCloskey eds., 
2016) (“[W]e economists have a tendency to convey more scientific certainty in our 
policy positions that the theory and evidence would objectively allow.”). 

520 Vanberg, supra note 123, at 62 (“Advocates of the ‘effects-based approach’ are 
obviously quite optimistic that the analytical and statistical tools of modern industrial 
economics are capable of increasing the quality of decisions sufficiently to surpass 
the quality that can be expected from the guidance of general rules. Their critics doubt 
that such optimism is justified if we consider the enormous complexity of socio-
economic systems that severely limits our capability to predict the overall, direct and 
indirect consequences that particular measures will produce in an intricate network of 
independent individual choices and in a dynamic process that is driven by the 
creativeness of adaptive human agents.”). 

521 See Heyer, supra note 285, at 375 (noting “the veneer of certainty suggested by 
the scientific method of economics”). 

522 See, e.g., Bishop, supra note 350, at 75 (“[T]he objections to the UPP and other 
pricing tests are not that these pricing pressure tests are new or difficult to 
understand—they are neither so new nor difficult to understand. Rather, the criticisms 
relate to the fact that such analyses give a false and dangerous sense of precision. In 
practically all cases, the parameters required for such analyses cannot be measured 
with any degree of precision.”). 

523 Budzinski, supra note 8, at 124. 
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sense of accuracy may then mislead the commentator to overrate the 
benefit that economics brings to adjudication. 

7.3. SELF-INTERESTED PRACTITIONERS AND COMMENTATORS 

Let us abandon discussions of mistakes that may mislead one into 
advocacy of too much economics. Now, instead, we will examine who 
profits when antitrust adjudication accommodates more economics 
than is socially optimal, drawing thus insights from the political 
economy approach. This section, in particular, considers how scholarly 
discussions about the optimal use of economics in antitrust adjudication 
are distorted by the personal interest of antitrust practitioners and 
commentators. 

It is important to emphasize that this distortion need not be 
conscious. For instance Eisenberg observes that authors of legal 
scholarship may adopt positions that serve their interests without being 
consciously aware of that.524 Following this logic, an academic text 
may overstate the role that economics ought to play in antitrust 
adjudication because the supra-optimal use of economics is beneficial 
to the author of the text, without the author consciously recognizing that 
the suggested amount of economics is above the social optimum. 

It should also be made clear that this section certainly does not claim 
that every antitrust commentator who would benefit from overshooting 
the mark in fact does so. Rather, this section purports to draw attention 
to the existence a conflict of interest, which is “a set of circumstances 
that are reasonably believed to create a substantial risk that professional 
judgment of a primary interest will be unduly influenced by a secondary 
interest.”525 Such a conflict is then a systemic issue – it exists regardless 
                                                

524 Rebecca S. Eisenberg, The Scholar as Advocate, 43 J. LEGAL EDUC. 391, 395 
(1993) (“[T]hey may embrace as scholars views they developed as advocates without 
consciously recalling that their viewpoints were initially dictated by the interests of 
their clients.”); see also Dennis F. Thompson, Professional Disequilibrium: Conflict 

of Interest in Economics, in THE OXFORD HANDBOOK OF PROFESSIONAL ECONOMIC 

ETHICS 455, 459 (George F. DeMartino & Deirdre N. McCloskey eds., 2016) (“[A] 
growing literature on unconscious bias shows that even well-educated and self-aware 
professionals are vulnerable to unconscious bias that results from financial support of 
their activities.” (citations omitted)). 

525 Thompson, supra note 524, at 457. 
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of whether a particular individual actually succumbs to the secondary 
interest.526 This section intends to discuss the circumstances that give 
rise to the secondary interest as well as to the risk that the secondary 
interest will compromise the primary one. Note that its ambition is 
limited to calling attention to these issue and underscoring their 
significance; it does not set out to resolve the respective conflict of 
interest.527 

7.3.1. ANTITRUST MARKET FOR PRACTITIONERS 

The secondary interest that holds our attention in this section arises 
primarily from the involvement of the concerned antitrust experts in 
antitrust practice. The community of antitrust practitioners consists of 
both economists and lawyers. Some of them are employed by the 
government, typically by specialized antitrust agencies. Others are 
hired by the businesses subjected to antitrust rules, e.g., as in-house 
legal counsel,528 or by law firms and economic consultancies providing 
antitrust related-services to these businesses. This sub-section 
examines the EU and US markets for the services of antitrust 
practitioners. 

Let us start with economists and in particular with their work in 
antitrust authorities. As discussed above, the last decade witnessed an 
increase in the number of highly qualified economists in EU antitrust 
agencies.529 The team of the EU Commission’s Chief Competition 
Economist now counts around 25 PhD economists. Also national 
authorities of member states, such as Germany, France or the United 
Kingdom, have introduced the position of the Chief Economists and 
                                                

526 Id. at 458. 
527 For a general discussion on the possible solutions to the conflict of interest in 

academic economics, see Jessica Carrick-Hagenbarth & Gerald Epstein, 
Considerations on Conflict of Interest in Adacemic Economics, in THE OXFORD 

HANDBOOK OF PROFESSIONAL ECONOMIC ETHICS 475 (George F. DeMartino & 
Deirdre N. McCloskey eds., 2016). 

528 Wilks & McGowan, supra note 426, at 243-44 (“The network of competition 
lawyers extends beyond professional firms into companies (and, of course, academia). 
In terms of competition policy compliance it is important with regard to whether 
companies ‘externalize’ legal advice through profession forms, or internalize 
compliance through in-house counsels.”). 

529 See supra text accompanying notes 419 – 429. 
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have grown their pools of economists.530 In the United States, the 
number of economists employed by antitrust agencies has been steadily 
increasing too. On the federal level, antitrust economists work for the 
Antitrust Division of the Department of Justice, and for the Bureau of 
Economics531 of the Federal Trade Commission.532 Recently, the 
former employed about 60 and the latter about 70 PhD economists 
(about a quarter of their time is spent on consumer protection issues).533 
Connor estimates that the total of economists working for US 
enforcement agencies across all levels on antitrust matters amounts to 
several hundreds.534 

Much wider employment and business opportunities for economists, 
however, appear to be offered by the private consulting market. 
Consulting services may be provided by single economists or by big 
corporations, to which economists are more or less directly 
associated.535 Perhaps the most visible task of economists-consultants 
is litigation support, in particular acting as expert witnesses.536 In 
                                                

530 See Schinkel, supra note 19, at 20 (“The national competition authorities in 
Europe increasingly add (part-time and/or temporary) academic economists to their 
advisory boards and staff.”). 

531 Formerly called the Economic Department and then the Economic Division. 
White, supra note 392, at 12. 

532 The Federal Trade Commission has two central missions – antitrust and 
consumer protection. The Bureau of Economics provides economic support for both 
missions. 

533 See Ginsburg & Fraser, supra note 351, at 36; Lawrence J. White, Economics, 

Economists, and Antitrust: A Tale of Growing Influence, in BETTER LIVING THROUGH 

ECONOMICS 226, 233 (John J. Siegfried ed., 2010). 
534 Connor, supra note 152, at 39 n.20 (“A few hundred economists work on antitrust 

matters for federal, state, and municipal enforcement agencies.”). 
535 See id. at 41 (“Although most forensic experts are members of small firms, some 

are employees of the consulting divisions of large accounting or law firms.”); Mandel, 
supra note 368, at 114 (“It includes everything from individual academic economists 
testifying in a single court case, to large economic consulting firms, to the rapidly 
growing economic litigation support practices of big accounting firms.”); Scherer, 
supra note 394, at 133 (“Litigation support has become a sizable business pursued by 
economists associated directly or indirectly with consulting firms . . . .”). 

536 See Lianos, supra note 5, at 16 (“As a consequence of the increasing relevance 
of economic evidence in competition law cases, the role of forensic economists is now 
pivotal in competition litigation. Evidence is often presented by experts employed by 
parties and providing advice on the economic merits of the case representing 
persistent communities of practice outside the legal domain.” (footnotes omitted)); cf. 
Gavil, supra note 235, at 843 (“It is difficult to imagine undertaking a responsible 
effort to prosecute or defend an antitrust case today without at least retaining a 
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addition to litigation support, consultancies also advise businesses on 
compliance issues:537 businesses need to consult economists to 
determine whether their (planned) practices are liable to produce anti-
competitive effects.538 

The antitrust consultancy market has become sizeable.539 Even 
though hard data are difficult to obtain,540 we can refer to available 
estimates. As regards the United States, the turn of the millennium 
marked explosive growth of the industry.541 According to Mandel, the 
combined revenues of large litigation consultancies amounted to $300 
million in 1997, excluding smaller providers and accounting firms 
offering economic litigation support practices.542 Connor reports even 
higher figures, maintaining that the turnover of antitrust economic 
consulting must have exceeded $800 million per year in the late 
1990s.543 The European market seems to lag behind the US one, but has 
recently experienced a boom as well. Neven estimated that the total 
turnover of EU economic consultancy firms grew from £2.5 million in 
                                                
consulting economist.”); Mandel, supra note 368, at 114 (“The term “expert witness” 
calls up the image of an economist actually testifying in a courtroom or a regulatory 
hearing. But this sort of expert testimony is a subset of economic litigation support, 
which consists of all of the economic data collection and analysis necessary to support 
a legal or regulatory argument. Litigation support, in turn, is a subset of economic 
consulting, which includes all manner of applied microeconomic analysis. In practice, 
the boundaries between these categories are blurry.”); Manne & Wright, supra note 
179, at 195 (“There is no doubt that these battles of the experts in rule-of-reason cases 
have certainly been a boon for economists as expert witnesses.”); Schinkel, supra note 
19, at 24 (observing that not only the various sides in competition law disputes but 
also the antitrust agencies rely on economic consulting firms for assistance). 

537 Schinkel, supra note 19, at 9-10. 
538 See also id. at 9 (pointing out that consultant economists may also be hired for a 

less legitimate service, namely designing an infringement so that it avoids being 
sanctioned). 

539 See id. at 2 (“[I]ndustrial organization economics applied in various aspects of 
the legal process of antitrust cases . . . generates a considerable turnover . . . .”).  

540 Accord Connor, supra note 152, at 39 (“[H]ard data on the size of [the US 
economic antitrust consultancy] industry are difficult to locate.”). 

541 See Gavil, supra note 235, at 835 (“Indeed, the number of economic consulting 
firms specializing in litigation support and expert testimony has exploded.”); Mandel, 
supra note 368, at 114 (“The last several years have seen explosive growth in the 
economic consulting business in general, and the expert testimony and economic 
litigation support business in particular.”). 

542 Mandel, supra note 368, at 115. 
543 Connor, supra note 152, at 40. 



REASONS FOR ADVOCATING TOO MUCH ECONOMICS  173 

 

1995 to about £24 million in 2004.544 In the following ten years the 
revenues quadrupled, according to Padilla.545 This highly prominent 
insider546 predicts that revenues will keep growing rapidly also in the 
future. 

Lianos estimates that in 2012 there were between three and four 
thousand economists worldwide – both in the private sector and 
governmental bureaucracies – working on antitrust issues.547 Note that 
the employment categories are not strictly separated. In fact, insider 
agency experience is a valuable asset for consultancies and it is 
therefore a regular pattern that economics graduates spend some time 
working for the government and then switch to a consultancy.548 At any 
rate, the number of economists who earn their living because antitrust 
rules anticipate the adjudicative use of economics is significant. 

Practicing lawyers are another constituency benefiting from the 
existence of antitrust law. Lawyers occupy a throng of posts in public 
bodies entrusted with enforcement of antitrust laws as well as positions 
in law firms.549 Applying the assumption that 10 percent of biggest US 
law firms’ total revenues is derived from antitrust, Connor estimated 
that their antitrust revenues amounted to at least $5 – 6 billion in 
2005.550 As the total revenues increased from $51 billion in 2005 to $83 
                                                

544 Neven, supra note 425, at 749. £24 million amounted to approximately €30 
million. Friederiszick, supra note 8, at 4. 

545 Padilla, supra note 325, at 4. 
546 Jorge Padilla is Senior Managing Director and Head of Compass Lexecon 

Europe. 
547 Lianos, supra note 5, at 12 (“The expansion of economic consultancies 

worldwide and the increasing recruitment of economists by a number of national 
competition authorities in Europe, Asia, Latin America, and Oceania during last five 
years may put the figure between 3000 and 4000 individuals.”). 

548 See Ginsburg & Fraser, supra note 351, at 41 (“[J]unior economists . . . 
realistically expect to leave the agency within some years in order to take up an entry-
level academic post or to join a consultancy.”); White, supra note 392, at 13. 

549 Cf. Shughart II, supra note 485, at 322 (“Antitrust likewise serves the personal 
interests of the members of the private bar who get to defend clients, and the 
economists who get to read, write, and consult about it.”); Wilks & McGowan, supra 
note 426, at 243 (“The salience of competition policy in the 1980s was reflected in 
the rapid increase in the number of law firms establishing offices in Brussels and the 
vast recruitment of competition specialists. The legal profession has proven to be one 
of the major beneficiaries from the impact of competition law and has increased staff 
to meet an ever-growing demand.”);  

550 Connor, supra note 152, at 40. 
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billion in 2015,551 the antitrust revenues likely increased to over $8 
billion. To compute the size of the EU market, we can rely on another 
assumption adopted in the literature, according to which antitrust 
revenues of law firms are about six times bigger than antitrust revenues 
of economic consultancies.552 If we apply this formula, EU antitrust 
revenues of law firms likely amounted to about £600 million in 2014. 

One can wonder how the demand for services provided by 
economists and lawyers is impacted by the design of antitrust rules. 
Apparently, there is more work for economists when the applicable 
rules are effects-based rather than form-based. But how about lawyers? 
Are they rivals or allies of economists in providing their services in the 
market? Even though some commentators argue that they are rivals,553 
the majority view appears to be to the contrary.554 For example, Ortiz 
                                                

551 The annual survey of top law firms by American Lawyer (May 2016). 
552 Neven, supra note 425, at 749 (“If one assumes that legal fees have increased at 

the same pace as the number of cases (the annual flow of cases has increased by a 
factor of about 2.5) in the last ten years, economic consultancy would now amount to 
about 15% of the total amount of fees. This is only a rough guess, which however 
seems in line with the perception of some key players in the market. Interestingly, it 
would mean that the European market has converged with the US in this respect as 
15% appears to be a commonly accepted figure in the US.”); Neven, supra note 424, 
at 4. 

553 See Crane, supra note 261, at 79 (“Finally, rules signal a greater importance for 
lawyers, and standards signal a greater role for economists in antitrust adjudication. 
The rising influence of economists in the antitrust agencies coincided with, and 
probably influenced, the shift from rules to standards.”); Gerber, supra note 127, at 
52. 

554 See, e.g., Kenneth G. Elzinga, Comment on Lawrence J. White, in BETTER 

LIVING THROUGH ECONOMICS 249, 251-52 (John J. Siegfried ed., 2010) (“[T]here is 
an economic complementarity between economists and lawyers, and antitrust lawyers 
have been willing to cede a place at the table because, if I can stretch the metaphor, 
the table has become much larger and more attractively burnished with economists in 
the room. White mentioned how every major antitrust now has economists engaged. 
This has meant a lot to economists. It may mean even more, in the aggregate, to the 
antitrust bar. For every pair of opposing economists who write expert reports on class 
certification, and for every pair who write reports on liability, and for every pair who 
write reports on damages, there are several lawyers gain-fully employed deposing 
those economists, and lawyers must be involved in shepherding all these reports. And 
now the antitrust bar has Daubert challenges to further increase the demand for their 
services. Professor White writes that in the early days economists were the “hewers 
of wood and haulers of water” for lawyers. In a remarkable revised sequence, lawyers 
have become the “hewers of wood and haulers of water” for economists. But the 
hewing and the hauling are well paid.”); White, supra note 36, at 51 n.62 (“There is 
an interesting question . . . as to why the legal profession . . . were willing to accept 
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Blanco and Lamadrid de Pablo consider an increased use of a case-by-
case approach to “be the source of substantial benefits for both . . . 
lawyers and economic consultants.”555 Likewise, Gerber maintains, 
“the increased centrality of economics [gives] both groups 
opportunities to “sell” their skills and knowledge to a vast new 
market”.556 Lianos characterizes the relationship as a form of “co-
opetition” because economists and lawyers need to cooperate in order 
to provide the best service to their clients, but also compete for rents as 
they need to share the fees paid by their clients;557 even then, however, 
both groups profit from the extra complexity associated with more 
economics-based cases. 

                                                
the expanded influence of economics and economists on their legal terrain. . . . 
[E]specially for lawyers in private practice, the addition of economists in cases meant 
a greater need for lawyers (and billable hours) to ride herd on these extra 
participants.”). 

555 Ortiz Blanco & Lamadrid de Pablo, supra note 8, at 310. 
556 Gerber, supra note 415, at 1250; see also id. at 1264-65 (“The intertwined 

modernization processes have also benefited other groups. Economists, for example, 
have been major “winners” in the process. It is their language and methodology that 
has been introduced in the substantive modernization process and anchored by the 
procedural modernization process. This has dramatically increased the role and 
importance of economists within the European competition law system and, 
accordingly, augmented the market value of economists’ services. Since economists 
typically provide these services through consultancy firms, it has also enhanced the 
role of these firms. The changes have similarly benefited U.S. law firms (and 
European lawyers associated with U.S. firms). As EU competition law has moved 
closer to a U.S.-style system, the value of knowledge about how to operate within 
such a system is correspondingly increased. U.S. lawyers know how to operate in a 
system in which economics plays the roles it is increasingly being asked to play in 
Europe, and they have “first mover” advantages in using economics-based knowledge 
in the competition law context. They can, in effect, “sell” those advantages in Europe. 
This also, in turn, contributes to the consolidation of law firms within Europe, as large 
firms with U.S. style structures and experience provide services that are more difficult 
and costly for traditional European legal practitioners to provide.”). 

557 Lianos, supra note 5, at 40-41 (“The relation between lawyers and forensic 
economists can be characterized as a form of co-opetition, where they have to 
cooperate in order to provide the best service to their clients and represent them in 
courts and competition/regulatory authorities (the economists having a role of 
advocate manning the language of numbers, statistics and quantitative evidence), but 
also compete for rents, in the market for litigation services, as they need to share the 
fees paid by their clients for their legal/economic evidence representation.”). 
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In short, the existence of antitrust law is a boon for antitrust 
practitioners – it provides them with business and employment.558 The 
larger is the amount of economic analysis anticipated by effects-based 
antitrust rules, the stronger is the demand for the services provided by 
the practitioners and the more of them are able to earn their living in 
the field.559 It has recently been argued by Wils that, as a result, 
antitrust practitioners desire more economics than socially optimal.560 
The following sub-section examines whether they also have the means 
to influence the respective scholarly commentary. 

7.3.2. ACADEMIC COMMENTATORS AND ANTITRUST PRACTICE 

It is a question whether and how the self-interest of practitioners 
could affect scholarly commentary published by antitrust scholars. 
Consider the assumption contemplated by Lianos that there are two 
distinct sub-communities in antitrust economics: forensic 
(professional) economists and academic economists.561 If the 
professional and academic sub-communities were completely distinct 
and interacted in no way, one could legitimately wonder why the 
private interest of the former in an excessive adjudicative use of 
economics should make the latter advocate this position in their 
academic commentaries. As we shall elaborate, however, the boundary 

between antitrust practitioners and academics is considerably 

                                                
558 As regards economists, Stigler even ventures to claim that “the Sherman Act 

[puts] more into economists’ purses than perhaps any other law ever passed.” George 
J. Stigler, The Economists and the Problem of Monopoly, 72 AM. ECON. REV. 1, 1 
(1982). 

559 Gerber, supra note 8, at 226 (“The more economics is used in competition law 
systems, the greater the demand for [economists’] services and their compensation 
for providing those services.”); cf. Mandel, supra note 368, at 113 (“From antitrust to 
telecommunications to the environment, economic thinking has become increasingly 
essential in legal and regulatory decision-making—and that’s a good thing. What’s 
more, corporations, law firms, and government agencies are now willing to pay good 
dollars for top-notch economic analysis and expert witness testimony. The result: 
Booming business for economic consulting, which presumably benefits both society 
and economists.”); Schroeder, supra note 442, at 284 (“As so often, demand will 
probably trigger supply. The profession of competition economists has grown 
considerably over recent years.”). 

560 Wils, supra note 29, at 432-33. 
561 Lianos, supra note 5, at 18. 
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permeable and, as a result, private interest may affect the academic 
commentary. 

Let us first consider the boundary between staff economists in 
antitrust agencies and the academia. This boundary is very thin, which 
is well illustrated by an article by Ginsburg and Fraser. They argue that 
an antitrust agency can recruit and retain highly qualified economists 
only if the employment at the agency advances their academic careers 
rather than represents a detour from that path.562 To this end, agencies 
                                                

562 Ginsburg & Fraser, supra note 351, at 41 (“A related question is how a law 
enforcement agency should recruit and retain a high-quality staff of IO economics 
considering the different cultures in which lawyers and economists are trained and 
typically employed. In the United States at least, the best IO economists tend to teach 
at the university level rather than work for industrial or consulting firms, although 
they may well do some part-time consulting work. The key to assembling and 
retaining an excellent staff of economists in a competition agency, therefore, is to fit 
employment at the agency into the career path of first class IO economists. That means 
the economist’s experience at the agency must help advance his academic career 
rather than be a detour from that path. The experience of the Antitrust Division shows 
it is possible to attract high quality staff economists by providing a working 
environment that to some degree replicates the intellectual environment of an 
economics faculty. Of course, the economists’ principal activity in the competition 
agency is the economic analysis of real world situations in real time, whereas his 
principal activities in a university are teaching and research. Still, agencies can 
provide some benefits of the academy to their economists by giving them a certain 
amount of time for their own research and writing, publishing a series of “working 
papers,” hosting a lecture series in which academic economists present their work, 
and so on. Perhaps the essential ingredient, however, is that the Chief Economists be 
a highly-respected academic for whom service at the competition agency is more like 
a fellowship at another university than time out of the academy altogether. By 
attracting a series of leading IO economists to serve in that role, the Antitrust Division 
has been able to attract high quality junior economists who know they will benefit 
from working under the distinguished Chief Economist and who realistically expect 
to leave the agency within some years in order to take up an entry-level academic post 
or to join a consultancy.”); cf. Erwin Dekker & Arjo Klamer, About Doing the Right 

Thing as an Academic Economist, in THE OXFORD HANDBOOK OF PROFESSIONAL 

ECONOMIC ETHICS 101, 111-12 (George F. DeMartino & Deirdre N. McCloskey eds., 
2016) (“To gain scientific distinction in economics people need to spend their 
working lives in university departments, preferably the best ones, where they are 
preoccupied with the rituals of academic life, including the writing of papers, 
participating in academic seminars, teaching preferably graduate students, and 
attending academic conferences. All other activities, including consulting and policy 
advising, have to be subsidiary.”); Gavil, supra note 21, at 201 (“Many successful 
scholars in the U.S. have spent time working at the federal and state competition 
agencies. They bring necessary expertise to the agencies and take from their public 
service experiences important lessons to be shared with other scholars and students.”). 
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replicate the environment of a university economics department. For 
example, they give their economists time for their own research, or 
solicit reputable academic economists to act as Chief Economists. 
These distinguished academics then treat their agency function more 
than anything like a fellowship at another university.563 In short, 
economists employed by antitrust agencies often have academic 
ambitions and produce a significant amount of scholarly commentary.  

Moreover, also private economic consultancy is closely associated 
with academia. It is a very common practice today that academic 
economists provide consulting services. As a matter of fact, it is so 
common that Mandel laments that it is actually becoming difficult to 
find US antitrust scholars without involvement in a given high profile 
case.564 Publicly available information on the involvement of academic 
economists in cases is, however, very limited. This is partly due to the 
fact that consultants are sometimes asked to swear confidentiality,565 
and partly because academic economists have intra-university 
                                                

563 See Michael Salinger & Paul A. Pautler, The Bureau of Economics at the US 

Federal Trade Commission, in THE 2006 HANDBOOK OF COMPETITION ECONOMISTS, 
GLOBAL COMPETITION REVIEW 3, 1 (2006) (“Recent bureau directors have been 
academic economists on leave from university professorships.”); White, supra note 
533, at 233 (observing that the deputy assistant attorney general who heads the DOJ 
economists is “usually a leading academic IO economist . . . who typically serves for 
about two years in the position”, and that the Director of the Bureau of Economics of 
the FTC “is usually a leading academic economist who spends about two years in the 
position”). 

564 Mandel, supra note 368, at 113 (“Yet as an economics writer for Business Week, 

I have some worries about the wholesale conversion of economists into expert 
witnesses. These days, when I write about a controversial topic with a substantial legal 
or regulatory component—the Microsoft antitrust case and telecommunications 
deregulation are prominent recent examples—I find myself grappling with “the expert 
witness sidestep.” It is becoming much more common to call leading university or 
think-tank economists for comment, and discover that they cannot speak publicly 
because they have signed up with one side or the other to provide expert advice or 
testimony. Or they will only agree to speak in theoretical terms. Or they are willing 
to talk, but a little probing reveals that they have taken money in the past for expert 
advice or testimony in a related case. Or perhaps the most disturbing, they are 
providing economic advice to a company but cannot reveal it because they are sworn 
to secrecy (in these situations the honest ones often simply do not return phone calls 
from journalists).”). 

565 Id. (“[T]hey are providing economic advice to a company but cannot reveal it 
because they are sworn to secrecy . . . .”). 
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incentives to be secretive about their involvement.566 As a result, 
frequency of academics’ involvement can easily be underestimated. 

The reasons to combine economic academia and consultancy vary. 
Those economists who primarily see themselves as academics might 
want to foster their research through the consulting experience567 or 
simply earn a little extra (consulting usually pays much better than 
academic jobs).568 We can also observe incentives oprating in the 
opposite direction: Legal procedures push economists who want to act 
as expert witnesses to simultaneously pursue an academic career. The 
credibility of an expert testimony is usually considered to be higher if 
the expert has published (on the issue at stake) – scholarly publications 
are considered an essential indicator of the expert’s quality. Posner, for 
example, believes that “a warning flag should go up whenever the 
expert witness either has no record of academic publication or is 
testifying about matters on which he has never published.”569 All this 
motivates antitrust economists to combine an academic and a 
consultant career. 

Furthermore, also antitrust lawyers often combine practice and 
academia. If one scans the affiliation information of authors of articles 
in leading antitrust journals, it becomes clear that a substantial 
proportion of these articles is written by lawyers who have parallel 
affiliations to a law firm as well as a university or who even state no 
                                                

566 Id. at 120 (“Moreover, academic economists have internal institutional reasons 
for keeping a low profile. Since most academic institutions put limits on outside work, 
no one wants to arouse the attention of the dean by publicizing that one is giving paid 
expert testimony.”). 

567 See supra notes 392 – 397 and accompanying text. 
568 See Mandel, supra note 368, at 116 (“[T]he young tenured professor with a 

mortgage and children to put through college has little reason to turn down consulting 
assignments. What’s more, spending time on being an expert witness certainly pays a 
lot better than, say, being a referee for academic journals.”); Scherer, supra note 394, 
at 131 (“The fees paid to well-known expert economists these days are so high as to 
tempt one to spend more time consulting than one really ought to spend.”) 

569 Posner, supra note 154, at 94; see also Mandel, supra note 368, at 116 (“Being 
published is also a plus . . . .”); cf. Lianos, supra note 8, at 233 (“When they refer to 
economic reasoning, judges tend to grant more weight to published economic 
commentary rather than to the expert witnesses’ reports.”) 
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research institution at all. Like economists, they often write about cases 
in which they were or currently are involved. 

To summarize, the worlds of antitrust academics and antitrust 
practitioners are closely interconnected. As Wils puts it, “[m]any 
antitrust academics are also practitioners, or may want to become 
practitioners at a later stage of their career.”570 A large part of scholarly 
antitrust commentary is hence written by practitioners571 or by their 
academic peers with aligned interest.572 The practitioners’ private 
interest in an excessive use of economics consequently threatens to 
unfold in the text of the commentary.573 In other words, those who write 

scholarly commentary on antitrust issues often have practice-related 

incentives to overstate the role that economics should play in antitrust 

adjudication. 

7.3.3. DO COMMENTATORS RESPOND TO INCENTIVES? 

It is then a question whether the commentators will resist the 
monetary temptation and report the genuine social optimum of the use 
of economics use, or whether they will succumb and advance more than 
that. As observed by Zamora Bonilla, economists are sometimes 
reluctant to apply the assumption of self-interested behavior – i.e., the 
very definitional assumption of their own discipline – to economists 
themselves.574 Nevertheless, Zamora Bonilla himself as well as other 
                                                

570 Wils, supra note 29, at 433. 
571 Lianos, supra note 5, at 20 (“[T]he leading forensic competition economists are 

academics who actively participate in theoretical economic debates.”). 
572 See Wils, supra note 29, at 433 (“Many academics may thus face similar 

incentives as practitioners.”); cf. Mandel, supra note 368, at 117 (arguing that also 
academic economists who pursue no career in practice may benefit from its success: 
“Finally, the spectacular growth of the economic litigation firms has made them a 
major force in the job market for young Ph.D. economists. The result is an alternative 
career path for economists that did not exist before, plus a steady source of demand 
that has helped boost academic salaries.”). 

573 See Lianos, supra note 8, at 233 (“The existence of a market for economic experts 
may affect the scientific process of investigation in economics.”). 

574 Jesús P. Zamora Bonilla, Economists: Truth-seekers or Rent-seekers?, in FACT 

AND FICTION IN ECONOMICS: MODELS, REALISM AND SOCIAL CONSTRUCTION 356, 
356-57 (Uskali Mäki ed., 2002) (“Although a vast majority of economic theories 
assume that human agents are rational utility maximizers, some economic schools are 
more willing than others to carry this vision to its ultimate consequences. . . . But, if 
we were to generalize seriously the homo oeconomicus hypothesis, so as to include 



REASONS FOR ADVOCATING TOO MUCH ECONOMICS  181 

 

economists recognize that economists are no different from other 
agents and that monetary incentives can shape their behavior.575 A 
laconic summary of the issue is provided by Mandel: “It is a truism that 
money changes everything, and economists are no exception.”576 The 
same applies also to lawyers.577 In short, if commentators benefit from 
a greater use of economics in antitrust adjudication, they can be 
expected to advocate more of its use than socially optimal. 

                                                
under its scope all economic agents, it should obviously be applied to economists as 
well.”). 

575 Id. at 358-59 (“I will assume that [scientists] mainly derive utility from getting 
their own theories or models accepted by their colleagues, and, in some disciplines, 
by the general public. . . . We can also suppose that scientists prefer having more 
income and wealth to less”.); see also Lianos, supra note 8, at 233 (“I assume that, as 
any other rational economic agent, economists are rational maximizers of wealth 
engaged in rent-seeking activities.”); Mandel, supra note 368, at 113-14 (“Economists 
would be the first to agree that large-scale monetary incentives can change behavior, 
and there is no doubt that the demand for economic expert witnesses represents a new 
flow of money coming into the economics profession.”); cf. Froeb, et al., supra note 
141, at 573 (“The policy question we address in this essay is how best to organize 
economists to provide quality economic analysis to the decision-making process. 
Specifically, we ask whether an organization (i) produces high-quality economic 
analysis that is (ii) focused on questions of interest to the ultimate decision makers 
(agency heads, Commissioners) and (iii) communicated in a useful form. Measuring 
these criteria in practice would be quite difficult because internal agency deliberations 
are kept secret and because it is very difficult to determine empirically whether 
agency decisions reflect good underlying economic analysis. Instead, we take a 
theoretical approach by assuming that enforcement agencies are staffed by self-
interested rational actors. This implies that staff economists and attorneys respond to 
incentives, which raises the problem of goal alignment. We judge the various 
organizational forms by how well they align the incentives of economists with the 
goals of the enforcement agency, asking whether the economists have the incentive 
to accomplish the three tasks listed above.” (footnotes omitted)); Padilla, supra note 
325, at 16 (“As to moral character, I believe that economists are no more honest or 
dishonest than any other professional.”). 

576 Mandel, supra note 368, at 113. 
577 See Kaplow, supra note 287, at 620 (“The legal profession is not indifferent to 

how laws are designed. Since some of the promulgation costs and much of the costs 
of advice and enforcement consist of fees for lawyers’ services, the profession as a 
whole has a general interest that tends to oppose that of society. Laws that induce 
individuals to seek advice more frequently or to seek advice having a higher cost, or 
that increase the cost of litigation, will be favorable to the economic interest of 
lawyers. Thus, while the bar will often have special expertise in evaluating many of 
the factors relevant to the design of laws, one must keep in mind that lawyers’ advice 
on such matters may be tinged by self-interest.”). 
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Our literature survey has identified no studies on the effect that the 
monetary incentives have on the writings of commentators on the topic 
of the optimal amount of economics in antitrust adjudication. However, 
significant attention has been paid to an analogous issue, namely how 
the professional involvement of scholars in litigated cases impacts their 
writings on issues inherent to these cases. It has been argued that such 
practitioners may become “locked” into their older opinions,578 use 
scholarly publications as mere vehicles for advertising positions to be 
                                                

578 See MacKie-Mason & Pfau, supra note 395, at 214 (“In both testimony and 
academic work, economists take a variety of positions they may subsequently have 
an interest in maintaining, even despite circumstances that don’t support their prior 
position.”); Mandel, supra note 368, at 114 (“[T]he importance of consulting income 
encourages economists who serve as expert witnesses to become locked into their 
opinions, thus impeding intellectual debate.”); Posner, supra note 154, at 97 (“A 
further problem is that once an economist has a “track record” of successful 
testimony, that person may be reluctant to publish results of academic research that 
undermine the positions previously taken, or that were to be taken in the future, in the 
economist’s career as an expert witness.”). 
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endorsed in antitrust cases,579 or even design their scholarly outputs so 
that they support their current position in an ongoing litigated case.580 

To be sure, academic journals make effort to screen such non-
objective scholarship out.581 The mere necessity to make this effort, 
                                                

579 See Gavil, supra note 206, at 596 (“Their [economic consulting firms] members 
may devote considerable resources developing objective economic papers purporting 
to study various kinds of conduct – sometimes conduct “of the moment” – but that 
are especially suited to defending the conduct of their likeliest clients. These papers 
may indeed serve to advance science, but also to provide an obvious vehicle for 
promoting the expertise of their economists in an effort to attract additional 
business.”); Kovacic, supra note 8, at 297 n.9 (“The degree to which economists now 
perform attorney-like advocacy functions is reflected in in growing institutional 
similarities between economic consulting firms and major law firms. Like law firms 
with large antitrust departments, the modern economic consulting firm recruits a 
substantial number of its professional employees from the federal antitrust agencies; 
it markets its expertise in elegant brochures; it occupies tasteful, expensive quarters; 
and billing rates exceeding $200 per hour are commonplace. Economic consulting 
firms face the same pressures as law firms to cover high fixed costs and to satisfy the 
rising income expectations of their principals. Such pressures provide a powerful 
inducement to accept work from well-paying clients even though individual 
representation require the firm’s economists to develop and support arguments of 
questionable merit. As individuals, the economic consulting firm’s principals also 
have become indistinguishable from law firm partners. Matching the aggressiveness 
of their private bar counterparts, economists with active consulting practices clamor 
to appear as speakers (and sell their ideas) at continuing legal education programs, 
trading business cards with attorneys who might retain them for litigation projects. In 
this setting, the economist’s research and publications become vehicles for 
advertising positions that the economist will endorse for litigants in antitrust cases.”). 

580 See Kovacic, supra note 8, at 297 (“Over time, the financial rewards of litigation 
consulting can render the economist less a truthseeker and more an advocate. The 
imperative to develop and retain clients, rather than the disinterested quest for 
knowledge, will exert an increasing pull upon the consultant’s analysis and research.” 
(footnotes omitted)); Lianos, supra note 8, at 233 (“[E]xchanges between expert 
witnesses are not confined to the courtroom but, in practice, extend to the broader 
academic debate, in journals, conferences, the Social Science Research Network 
(SSRN), etc. Preparing the public defense of a specific theory and position that is 
favourable to one of the parties in these academic circles is part of the strategy to 
establish the legitimacy and persuasiveness of the claim.”); cf. Monti, supra note 8, 
at 24 (“[E]conomists become advocates for a given proposition because it supports 
their clients.”). 

581 See Ireland, supra note 154, at 68 (“Much research by forensic economists does 
stem from questions created in case practice and some of that research is directed at 
finding answers because of the potential commercial use for those answers. 
Inherently, this raises questions of possible bias and lack of objectivity. In fact, 
however, the journals of forensic economics have been very scrupulous in the 
development of their standards for acceptance of research in forensic economics.”). 
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nevertheless, illustrates that practice-related incentives compromise the 

academic candor of some commentators who combine private practice 
and academia. One can thus wonder why they should behave more 
candidly with regard to the more general issue of the optimal amount 
of economics in antitrust adjudication. 

7.3.4. INFLUENCE OF BIG BUSINESSES ON CONSULTANCIES AND 

ACADEMIA 

More economics in antitrust adjudication does not only create 
employment and business opportunities for antitrust practitioners. It 
also, in two ways, benefits big businesses with considerable market 
power that have the “potential” to become antitrust infringers.582 First, 
it is more difficult to meet the burden of proof under an effects-based 
rule anticipating the use of economics than under a form-based one.583 
Such a situation clearly favors infringers who face lower chance of 
being convicted at the end of a trial. Second, resource-intensive 
economics-based inquiries lead to a decrease in enforcement activity.584 
Infringers thus face an even lower probability of conviction.  

Big businesses are, at the same time, the largest and most lucrative 
clients of economic consultancies and law firms.585 As these businesses 
have high stakes in antitrust enforcement, they are willing to pay the 
fees charged by the economists and lawyers. In contrast, individual 
                                                

582 See also Wils, supra note 29, at 432 (“[T]he so-called more economic approach 
serves powerful special interests, namely those of the dominant companies . . . .”); 
Ortiz Blanco & Lamadrid de Pablo, supra note 8, at 311. 

583 See, e.g., Haw, supra note 238, at 1273 (observing that “applying the rule of 
reason typically means automatic nonliability” and referencing a number of other 
authors with the same opinion); Bennett, et al., supra note 36, at 502-03 (“[T]here 
seems to be a view amongst some in the legal community that practices or agreements 
which fall into the “effect” box will be seen as “more or less” legal. Or at the very 
least, there seems to be an expectation that firms will consider that the competition 
authority or private plaintiff will face an uphill struggle in proving, on a full effects 
analysis basis, why an agreement or practice is likely to be anticompetitive and should 
therefore be found illegal.”); Budzinski, supra note 8, at 123 (“[T]here is some 
empirical support for the thesis that a more industrial-economics based competition 
policy can unintentionally weaken antitrust enforcement by eroding the power of 
antitrust authorities to prove anticompetitive concerns.”). 

584 See supra note 406. 
585 Wils, supra note 29, at 433. 
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stakes of consumers adversely impacted by an anti-competitive 
business practice are frequently relatively low; instead of consulting an 
expert and pressing charges, this group may prefer to disregard the issue 
altogether.586 Moreover, the biggest cases with the heftiest fees are 
typically public enforcement cases in which virtually the only party to 
hire private practitioners is the defendant, i.e., a big business. 

This means that the interests of economic consultancies and law 
firms are tightly intertwined with the interests of big businesses. 
Scholarly commentary produced by the staff of economic consultancies 
and law firms is therefore liable to campaign for more economics than 
optimal. 

In addition, temptation to make money by taking the side of big 
businesses is felt also by antitrust academics. As Kovacic explains, 
potential antitrust litigants have incentives to support research to devise 
                                                

586 See Shughart II, supra note 23, at 12 (“[O]n the one hand, producer groups are 
usually small enough in number and their financial interests are usually sufficiently 
concentrated . . . . On the other hand, the more diffuse nature of consumer interests 
coupled with the fact that each will bear only a small share of the cost . . . means that 
that the relatively high cost of organizing to oppose expropriation of their wealth will 
exceed the expected gains from doing so.”); Wils, supra note 29, at 432-33 
(“Compared with the alternative of the so-called more economic approach, the 
beneficiaries of the EU case-law are, apart from the EU general interest, European 
consumers and the smaller companies that are the actual or potential competitors of 
dominant companies. These benefits are spread out over many beneficiaries, many of 
whom may never even become aware of it. They are thus unlikely to defend 
effectively their interests.”); Dieter Wolf, Working Paper IX, in EUROPEAN 

COMPETITION LAW ANNUAL 1997: THE OBJECTIVES OF COMPETITION POLICY 129, 
132 (Claus-Dieter Ehlermann & Laraine L. Laudati eds., 1998) (“Competition has no 
lobby.”); cf. Gavil, supra note 21, at 182 (“[C]onsider the value of indirect purchaser 
rights absent class actions. Consumers are often indirect purchasers. Moreover, 
consumers that have suffered the effects of illegal anticompetitive conduct are likely 
to have suffered very modest individual injuries that alone would be insufficient to 
create the incentive to sue, even if treble damages were available. Granting such 
indirect purchasers the right to sue—a subject that is discussed at length in the Green 
Paper—might be advocated or opposed on the grounds that such rights will undermine 
or promote deterrence, and/or undermine or promote compensation. However, are 
indirect purchaser rights likely to have any significant impact on deterrence or 
compensation in the absence of some kind of class action device? In the absence of 
some kind of contingency fee arrangements? It seems unlikely. Without the ability to 
aggregate many small claims into one, as can only be done with some kind of 
collective or class action, the value of indirect purchaser rights is likely to be small 
and they will rarely be asserted.”). 
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applications of economics that support favored litigation outcomes.587 
It has been observed that economists as well as lawyers have been 
receptive to these requests.588 Research outputs in both disciplines, he 
adds, then often lack any disclosure of financing of the research.589 
These observations pertain to research on the competitive character of 
a given type of business practices, for example to the question when 
resale price maintenance produces anti-competitive effects. There is, 
however, no reason why the same mechanism could not apply also to 
the question how much economics there ought to be in antitrust 
adjudication: It is beneficial for big companies when economics is used 
excessively; they thus have an incentive to financially stimulate 
academics to advocate such use. 

7.3.5. BUT MORE ECONOMICS MEANS LESS ENFORCEMENT? 

This section has hitherto advanced the thesis that more economics in 
antitrust adjudication constitutes a benefit for practitioners. Let us now 
consider a possible counterargument and explain why it does not apply: 
A historical observation could be made that the more extensive 
introduction of economics into US antitrust adjudicative inquiries did 
not necessarily mean more work for antitrust practitioners. The 
increased use of economics in individual cases was accompanied by a 
                                                

587 Kovacic, supra note 8, at 296 (“A second stimulus to research in antitrust 
economics is the demand of various antitrust system participants for useful ideas. . . . 
The largest and most prominent part of the demand is for theories that exculpate 
defendants.”). 

588 Id. at 296-97 (“Since 1970, for example, corporations have extensively funded 
antitrust research by individual academics, academic institutes, think tanks, and 
foundations. Such inducements undoubtedly affect economists.” (footnotes omitted)); 
Gavil, supra note 206, at 596 (““Sponsored” research and publications, long a staple 
of the medical field, have now become part of the antitrust world, as well, where they 
present similar ethical and professional concerns. Firms that, by virtue of their market 
size, tend to be repeat players in the antitrust arena may actually sponsor economic 
and legal commentators to undertake specific studies on issues that are of interest to 
them.”). 

589 Gavil, supra note 206, at 596 (“Often, these papers and speeches are offered 
through speeches and publication as objective commentary; and often they lack any 
disclosure of the author’s relationship to an interested party.”); see also Jessica 
Carrick-Hagenbarth & Gerald A. Epstein, Dangerous Interconnectedness: 

Economists’ Conflicts of Interest, Ideology and Financial Crisis, 36 CAMBRIDGE J. 
ECON. 43 (2012) (observing that the prominent academic financial economists that 
they examined frequently failed to state their conflict of interest). 
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trend to decrease the frequency of antitrust interventions, which, as a 
result, meant that the total amount of business opportunities for antitrust 
practitioners rather stagnated. If this was a regular consequence of a 
greater use of economics in antitrust adjudication, the private gain of 
practitioners from its greater use would clearly suffer. 

Nevertheless, the non-interventionist attitude is not an inevitable 
consequence of the greater use of economics. The advent of the more 
extensive use of economics in US antitrust was associated with the 
Chicago School of antitrust economics. One of the main tenets of this 
school of economic thinking was the belief that markets are able to 
spontaneously correct themselves. As a result, the policy-implication of 
the school’s scholarship was that authorities should intervene only in 
very special circumstances, which in turn implied less work for antitrust 
practitioners. There are other schools, however, that do not share the 
non-interventionist approach of Chicago. One can easily conceive of an 
antitrust system extensively based on economic thinking that has less 
faith in the self-healing ability of markets. As evidenced by post-
Chicago antitrust economics, it is thus not the case that a more 
economic approach is necessarily less interventionist in character and, 
resultantly, entails less work for antitrust practitioners. 

7.4. CONCLUSION: AWARENESS IS ESSENTIAL 

This chapter sought to identify the reasons that might make an author 
of scholarly commentary advocate more economics than optimal. It 
recognized two categories of such reasons. First, the commentator may 
have a mistaken view of the factors that determine the optimum. An 
often-repeated mistake is a neglect of the fact that adjudicative accuracy 
conveyed by economics comes at a cost; performance of economic 
analysis requires resources, and its complexity makes it difficult for 
businesses to predict how the adjudicator would eventually assess the 
practice. Alternatively, the commentator may overestimate the 
accuracy that economics provides. Either of these mistakes could 
mislead the commentator to believe that the socially optimal amount of 
economics is greater than in reality. 

Second, the commentator may – consciously or unconsciously –
serve her private interest. This chapter laid bare that it is in the private 
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interest of antitrust practitioners that economics be used in antitrust 
adjudication.590 It also showed that there are mechanisms that allow this 
interest to be reflected in scholarly commentary on the optimal amount 
of economics in antitrust adjudication. The threat of such 
misrepresentation of facts pertaining to the antitrust use of economics 
is recognized by Lars-Hendrik Röller who warned us as the then EU 
Chief Competition Economists that “there is a clear potential to abuse 
economics, not least by various special interests”.591 Somewhat 
paradoxically, however, the same public official maintained also the 
following: “[T]here seems to be a substantial increase in the use of 
economics in antitrust. However, the market share of economists in 
antitrust has not increased accordingly. This is somewhat troubling, not 
only from the point of view of economics as a profession, but also for 
the overall quality of decision making (for instance in terms of type I 
and II errors).”592 In my view, it is rather troubling to hear the EU Chief 
Competition Economists to be worried about the private interest of his 
profession and, what is more, to be worried about it even before the 
public interest. 

An external observer will likely be unable to distinguish between an 
honest mistake and a self-serving deception. In fact, to achieve her 
purpose and convince the relevant audience that we need lots and lots 
of economics, a deceitful antitrust expert may well advance one or more 
of the “mistaken” arguments. For instance, she can on purpose fail to 
mention the impact of economics on predictability of adjudication. 

As a matter of fact, it will rarely be easy to determine whether an 
analysis argues for an amount of economics that is socially optimal in 
the first place. This chapter aspired to facilitate the ability of the 
participants to the antitrust debate to recognize and, consequently, 
avoid mistaken and misleading arguments by raising awareness of the 
                                                

590 See also Wils, supra note 29, at 432 (suspecting that this is why “the so-called 
more economic approach enjoys so much support among antitrust practitioners and 
practice-oriented academics”). 

591 Röller, supra note 301, at 11. See Röller’s discussion of the scope for abusing 
economics in Jenny, et al., supra note 278, at 621-22. 

592 Röller, supra note 301, at 11 (emphasis added) (footnotes omitted). 
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problems that permeate the debate.593 Unless we attempt to recognize 
these spurious arguments and challenge their impact on the design of 
antitrust rules, we might well end up with an inefficient antitrust 
system. 

Lastly, let us emphasize again that the phenomenon of the two-fold 
use of economics – i.e., the central focal point of this whole thesis – 
surfaces twice in this chapter. To reiterate, economics can inform 
adjudication as well as rule-making (which shapes adjudication). The 
fact that economics can do both firstly seems to predispose 
commentators to neglect the costs of economic analysis (section 7.1): 
they tend to overemphasize the adjudicative use of economics and, as a 
result, omit the rule-making use. Put differently, if economics had no 
use on the adjudicative level, which is the case in many other fields of 
law,594 one could not fall prey to this omission. 

The duality plays its role also in economists’ self-interested 
advocacy of too much economics (section 7.3): the ability of 
economists to influence the system through their scholarly commentary 
follows from the rule-making use of economics, while their actual 
private benefit follows from its adjudicative use. If economists assumed 
only one of the roles, they would not advocate too much economics in 
adjudication. Either they would have no incentive to abuse their rule-
making role,595 or they would have no means of advancing their 
adjudicative role. In short, the two-fold use of economics in antitrust 
law bears important implications for the problem of advocacy of too 
much economics in antitrust adjudication that deserve proper attention. 

                                                
593 Cf. Gavil, supra note 206, at 596 (“When courts turn to commentary or expert 

testimony, they must do so with their eyes open to the possibilities of . . . interest 
group economics.”). 

594 Consider criminal law as a clear example. Additionally, we can mention tort law. 
To be sure, economists are often called to calculate damages. Note, however, that 
calculation of damages is different from assessment of lawfulness of a conduct, i.e., 
from determination of liability. Tort economists, hence, do not enjoy the same 
position as antitrust economists. 

595 Nevertheless, big businesses as other beneficiaries of the excessive use of 
economics could still pay economists to produce the biased commentary. 
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8. CONCLUSION 

This thesis argued that economics can perform two distinct functions 
in antitrust – and, generally, in legal – decision-making. On the one 
hand, economics proves useful in specification of rules that provide 
which business conduct is lawful and which is not. On the other hand, 
it can inform application of these rules to particular instances of 
business conduct. The difference between the two uses of economics 
bears a number of implications. 

8.1. SUMMARY 

The distinction between the two antitrust uses of economics partly 
overlaps with a distinction between two types of effects relevant to 
antitrust law. These are the effects of antitrust law on business conduct 
and the effects of business conduct on competition. The effects of 
antitrust law on business conduct bear relevance only for rule-making 
– the rule-maker aims to devise rules that deter anti-competitive 
conduct while not deterring pro-competitive conduct. In contrast, the 
effects of business conduct on competition may be of relevance to rule-
making as well as adjudication, albeit in different forms. While rule-
making requires information about the competitive effects of a category 
of business conduct, adjudication is after the effects of a particular 

instance of the conduct. 

Whether and how much economics gets to be used in antitrust 
adjudication is predetermined by the formulation of substantive rules 
that are to be applied by the adjudicator. Different terminology is used 
in different contexts to denote how intensive factual inquiry – and 
therewith related extent of use of economics – is anticipated by the 
given antitrust rule. While the US antitrust law frequently refers to the 
rule of reason and per se rules, the EU vocabulary contains restrictions 
of competition by effect or object as well as effects- and form-based 
rules. The former in each pair anticipates extensive case-by-case 
inquiries that will ordinarily rely on economics. The latter, in contrast, 
cuts the anticipated adjudicative analysis short and constrains the use 
of economics. In between these extremes, there are also intermediate 
types that invite some economic analysis but not a full-fledged one. 



192  ECONOMICS IN LEGAL DECISION-MAKING 

 

There is an optimal amount of economics to be used in adjudication, 
given the goals of the respective antitrust system. The optimal amount 
then facilitates that the goals be achieved to the maximal attainable 
extent. It is the task of the rule-maker to develop such effective rules. 
In doing so, the rule-maker needs to rely on economics. This 
economics-based rule-making exercise may conclude that it is optimal 
to resort to case-by-case adjudicative inquiries entailing an extensive 
use of economics, or to categorization-based assessments of lawfulness 
of the business conduct. The adjudicative use of economics is, hence, 

conditioned by the rule-making application of the same scientific 

discipline. 

The use of economics in antitrust adjudication is desirable because 
it contributes to an accurate distinction between anti-competitive and 
pro-competitive practices. On the other hand, there are also two 
principal factors that tend to limit its helpfulness. First, antitrust 
prevents anti-competitive conduct primarily by the means of deterring 
potential infringers who need to be able to predict how their conduct 
would eventually be assessed by the adjudicator. As economics-based 
case-by-case inquiries are more difficult to predict than application of 
clear-cut form-based rules, the case-by-case approach hinders the 
ability of antitrust law to deter anti-competitive conduct. Second, 
application of economics in assessment of lawfulness of business 
conduct consumes valuable resources on the part of adjudicators as well 
as private businesses. Because of these two reasons, it may be 
preferable to constrain the adjudicative analyses and resort to more 
error-prone but better predictable and less resource-intensive inquiries. 

Some commentators tend to neglect the rule-making use of 
economics. This is evidenced for instance by the conventional 
interpretation of the more economic approach to EU antitrust law that 
only recognizes the adjudicative use of economics. This interpretation 
commands that – to make antitrust law more based on economics –
economics needs to be relied on more often by adjudicators. Any 
arguments to constrain the role of economics in antitrust adjudication 
are then understood as advocacy of an antitrust law that would not be 
based on economics. However, as explained, the very economic 
learning (applied in rule-making) implies that it may well be suboptimal 
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to perform full-blown economic analyses in each adjudicative case. As 
paradoxical as it may seem at first sight, fully economics-based 
antitrust rule-making may hence produce rules that restrict the 
adjudicative application of economics. 

A neglect of the rule-making use of economics may mislead antitrust 
scholars to advocate more adjudicative economics than socially 
optimal. Those who fail to factor predictability and resource-intensity 
in their account of the optimal antitrust design, will necessarily 
overestimate the role that economics ought to play in antitrust 
adjudication. It appears that the failure to recognize the relevance of 
these factors is frequently a consequence of the dominance of industrial 
organization in the antitrust economics. Too much emphasis is given 
on the use of economics in determination of the competitive effects of 
business conduct while the economic assessment of the effects of 
antitrust law on business conduct happens to be overlooked. 

Another reason why commentators may advocate that an excessive 
amount of economics should be used in antitrust adjudication is the 
private benefit of these commentators. The adjudicative application of 
economics creates business and job opportunities for economists as 
well as lawyers practicing in the field of antitrust law as well as it 
benefits their most lucrative clients, i.e., big businesses. Because these 
practitioners frequently author scholarly antitrust commentary, their 
private interest in an extensive – and even excessive – use of economics 
may well express itself in the wording of the commentary. In the case 
of economists, this ability to influence the discourse on the optimal use 
of economics in determination of competitive effects of business 

conduct is amplified by their competence to study also the effects of 

antitrust law on business conduct. 

8.2. LIMITATIONS AND STRENGTHS 

Some readers of this thesis perhaps wish that it provided ready-made 
solutions to antitrust problems. They might for example desire that 
optimal formulations of antitrust rules be proposed, or that measures 
against advocacy of a supra-optimal adjudicative use of economics be 
suggested. Nothing of that kind was, however, a purpose of this thesis. 
Instead, the purpose was to develop a framework that would allow us 
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to structure our thinking about antitrust law and the use of economics 
in it. This enhanced structure of thought – together with empirical data 
provided by other research – can then contribute to production of the 
solutions. 

One should, furthermore, appreciate that the discussion presented in 
the previous chapters attends only the selected aspects of the antitrust 
use of economics. It does not capture a comprehensive picture of this 
multifaceted phenomenon. For example, we have largely left out 
mergers, private enforcement, as well as other types of antitrust 
remedies than sanctions (e.g., commitments). Moreover, we have not 
discussed the use of economics in detection of unlawful business 
conduct or in determination of damages. We have also paid only limited 
attention to the incentives faced by those who make antitrust decisions 
(political economy), or to the costliness of rule-making. Any practical 
steps aimed at an improvement of the antitrust use of economics would, 
clearly, need to be based on a more holistic approach that would 
account for all the relevant factors. 

Nevertheless, the choice of a highly stylized model of antitrust law 
and antitrust use of economics has brought major analytical benefits. It 
has allowed us to keep the discussion focused on a narrow range of 
issues and, thus, to perform a deeper analysis than would have been 
possible if we had to pay attention to all the elements of the complex 
phenomenon that antitrust law undoubtedly is. To be sure, to 
comprehensively understand antitrust law and its use of economics, the 
reader needs to complement this thesis with other sources. That is, 
however, hardly a weakness of this study, but rather a standard 
implication of any research based on analytical isolation. 

8.3. RELEVANCE 

The discussion presented in this thesis bears both theoretical and 
practical relevance. At the theoretical level, the thesis introduced a 
framework that allows us to structure our thinking about the use of 
economics in antitrust rule-making and adjudication. The very 
distinction between these two antitrust uses of economics is an issue 
that deserves attention and development of pertinent theories. Gerber, 
in this vein, rightly argues that it is important to distinguish the roles 
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that economics plays in antitrust decision-making in order to avoid 
confusions and misconceptions.596 

A particularly significant distinction predetermining the use of 
economics is the one between the effects of antitrust law on business 
conduct and the effects of business conduct on competition. Each of the 
types falls within the domain of a different sub-field of economics and 
largely invites a different kind of economic inquiry: the effects of law 
are studied by the economic analysis of law whereas the effects of 
business conduct fall under industrial organization economics. The 
latter issue appears to receive more academic attention than the former 
one. This is something that many law and economic scholars – 
particularly those outside the antitrust field – fail to recognize: when 
they make the observation that antitrust law invites more economics 
than other legal fields, they are not always aware that the antitrust use 
of economics is typically about something else than about the effects of 
the law.597 

The distinction between the rule-making and adjudicative use of 
economics bears also practical implications for procedural rules that 
govern how economics gets to be used by the decision-maker. Consider 
the US Federal Rule of Evidence 702 that controls the admissibility of 
expert testimonies as an example. As Posner explains, facts are 
determined on the basis of testimony only in adjudication. In contrast, 
facts used in rule-making – e.g., when deciding “whether tying 
agreements shall be illegal per se” – are not considered to be determined 
by taking testimony.598 Rule 702 therefore applies only to the 
adjudicative use of economics. 

                                                
596 Gerber, supra note 127, at 48. 
597 Cf. Bork, supra note 6, at 23 (“[U]nder the present antitrust statues as they are 

written, the pact between law and economics, whether it is Faustian or made in 
heaven, is inevitable. There is no other way for courts to proceed and produce 
beneficial results—or, indeed, to produce anything that deserves the name of law.”) 

598 Posner, supra note 154, at 92 (“The considerations, including the economic 
considerations, that go to shape legal doctrine—that go for example to determine 
whether negligence or strict liability shall be the legal regime for some class of 
accidents, or whether tying agreements shall be illegal per se, or whether a 
contribution to a spouse's human capital shall be considered property in a divorce 
proceeding, or whether punitive damages shall ever be awarded in a case of an 
efficient breach of contract—are not considered questions to be decided by taking 
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Furthermore, this thesis practically contributes to the discussion on 
the optimal formulation of antitrust rules. It suggests that we distinguish 
between desistance and deterrence as two distinct mechanisms through 
which antitrust prevents anti-competitive conduct, and acknowledge 
that deterrence is the more significant one of the two. As a result, we 
should eschew analyses that revolve only around the desistance 
mechanism. These analyses tend to overestimate the socially optimal 
amount of adjudicative economics. 

8.4. RECOMMENDATIONS FOR FUTURE RESEARCH 

On the basis of our discussion, two types of recommendations for 
future research can be submitted. First, prospective research ought to 
avoid the conflations and omission identified throughout this thesis. 
Most importantly, one needs to distinguish between rule-making and 
adjudication, as well as recognize both of them. On this note, whether 
and to what extent antitrust law is based on economics should not be 
measured only according to the amount of economics in antitrust 
adjudication. In fact, we need to recognize that the rule-making use of 
economics takes precedence as the desirability of the adjudicative use 
of economics hinges on the conclusions of the rule-making inquiry. 
Lastly, in order to take deterrence fully into account, we need to pay 
attention to the problem of predictability of antitrust adjudication. 

Second, further research could be conducted to complement or 
extend this study. One such possibility would be to perform an 
empirical analysis of some of the discussed issues. As an alternative, 
selected procedural implications of the rule-making and adjudicative 
consideration of economics could be explored. We could also ask the 
converse question: How do procedural rules impact the decision-
making use of economics? 

                                                
testimony and testing its accuracy by cross-examination, but by reference to general 
considerations of law and policy.”). That, however, does not mean that economists do 
not inform court rule-making. Cf. Haw, supra note 238, at 1263 (“[I]n antitrust . . . 
the Supreme Court delegates both factfinding and rulemaking to courtroom 
economists . . . .”). 
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8.5. CODA 

The use of economics in legal decision-making is multifaceted. To 
fully comprehend its role, we need to disentangle the individual facets. 
Failure to do so could draw us to false impressions about which use of 
economics in law is desirable and which is not. Particularly, we should 
not one-sidedly worship the use of economics in case analyses but, 
instead, respect the conclusions of rule-making inquiries as to whether 
these analyses are worthwhile in the first place. 
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SUMMARY 

This thesis argues that economics can perform two distinct functions 
in antitrust – and, generally, in legal – decision-making. On the one 
hand, economics proves useful in specification of rules that provide 
which business conduct is lawful and which is not. On the other hand, 
it can inform application of these rules to particular instances of 
business conduct. The difference between the two uses of economics 
bears a number of implications. 

The distinction between the two antitrust uses of economics partly 
overlaps with a distinction between two types of antitrust-law-relevant 
effects. These are the effects of antitrust law on business conduct and 
the effects of business conduct on competition. The effects of antitrust 
law on business conduct bear relevance only for rule-making – the rule-
maker aims to devise rules that deter anti-competitive conduct while 
not deterring pro-competitive conduct. In contrast, the effects of 
business conduct on competition may be of relevance to rule-making 
as well as adjudication, albeit in different forms. While rule-making 
requires information about the competitive effects of a category of 
business conduct, adjudication is after the effects of a particular 

instance of the conduct. 

Whether and how much economics gets to be used in antitrust 
adjudication is predetermined by the formulation of substantive rules 
that are to be applied by the adjudicator. Different terminology is used 
in different contexts to denote how intensive factual inquiry – and 
therewith related extent of use of economics – is anticipated by the 
given antitrust rule. While the US antitrust law frequently refers to the 
rule of reason and per se rules, the EU vocabulary contains restrictions 
of competition by effect or object as well as effects- and form-based 
rules. The former in each pair anticipates extensive case-by-case 
inquiries that will ordinarily rely on economics. The latter, in contrast, 
cuts the anticipated adjudicative analysis short and constrains the use 
of economics. 

There is an optimal amount of economics to be used in adjudication, 
given the goals of the respective antitrust system. The optimal amount 
then facilitates that the goals be achieved to the maximal attainable 
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extent. It is the task of the rule-maker to develop corresponding 
effective rules. In doing so, the rule-maker needs to rely on economics. 
This economics-based rule-making exercise may conclude that it is 
optimal to resort to case-by-case adjudicative inquiries entailing an 
extensive use of economics, or, instead, to restrained form-based 
assessments of lawfulness of the business conduct. The adjudicative use 

of economics is, hence, conditioned by the rule-making application of 

the same scientific discipline. 

The use of economics in antitrust adjudication is desirable because 
it contributes to accurate discerning of anti-competitive practices from 
the pro-competitive ones. On the other hand, there are also two 
principal factors that tend to limit its helpfulness. First, antitrust 
prevents anti-competitive conduct primarily by the means of deterring 
potential infringers who need to be able to predict how their conduct 
would eventually be assessed by the adjudicator. As economics-based 
case-by-case inquiries are more difficult to predict than application of 
clear-cut form-based rules, their application hinders the ability of 
antitrust law to deter anti-competitive conduct. Second, application of 
economics in assessment of lawfulness of business conduct consumes 
valuable resources on the part of adjudicators as well as private 
businesses. Because of these two reasons, it may be preferable to 
constrain the adjudicative analyses and resort to more error-prone but 
better predictable and less resource-intensive inquiries. 

Some commentators tend to neglect the rule-making use of 
economics. This is evidenced for instance by the conventional 
interpretation of the more economic approach to EU antitrust law that 
only recognizes the adjudicative use of economics. This interpretation 
commands that – to make antitrust law more based on economics –
economics needs to be relied on more often by adjudicators. Any 
arguments to constrain the role of economics in antitrust adjudication 
are then understood as advocacy of a non-economics-based antitrust 
law. However, as explained, the very economic learning (applied in 
rule-making) has it that it may well be suboptimal to perform full-
blown economic analyses in each adjudicative case. As paradoxical as 
it may seem at first sight, fully economics-based antitrust rule-making 
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may hence produce rules that restrict the adjudicative application of 
economics. 

A neglect of the rule-making use of economics may mislead antitrust 
scholars to advocate more adjudicative economics than socially 
optimal. Those who fail to factor predictability and resource-intensity 
in their account of the optimal antitrust design, will necessarily overrate 
the role that economics ought to play in antitrust adjudication. It 
appears that the failure to recognize the relevance of these factors is 
frequently a consequence of the dominance of industrial organization 
economics in the antitrust economics-related discourse. Too much 
emphasis is given on the use of economics in determination of 
competitive effects of business conduct while the economic 
ascertainment of the effects of antitrust law on business conduct 
happens to be overlooked. 

Another reason why commentators may advocate that an excessive 
amount of economics should be used in antitrust adjudication is the 
private benefit of these commentators. The adjudicative application of 
economics creates business and job opportunities for economists as 
well as lawyers practicing in the field of antitrust law as well as it 
benefits their most lucrative clients, i.e., big businesses. Because these 
practitioners frequently author scholarly antitrust commentary, their 
private interest in an extensive – and even excessive – use of economics 
may well vent itself in the wording of the commentary. In the case of 
economists, this ability to influence the discourse on the optimal use of 
economics in determination of competitive effects of business conduct 
is amplified by their competence to study also the effects of antitrust 

law on business conduct.
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RESUMÉ (SUMMARY IN CZECH) 

Tato práce argumentuje, že ekonomie může v soutěžněprávním – a 
obecně v právním – rozhodování plnit dvě odlišné funkce. Na jedné 
straně se ekonomie využívá při tvorbě norem, jež stanoví, které jednání 
soutěžitelů je v souladu s právem a které nikoli. Na druhé straně může 
poskytovat informace nezbytné pro aplikaci těchto norem na jednotlivé 
případy soutěžního jednání. 

Rozdíl mezi dvěma zmiňovanými druhy využití ekonomie v 
soutěžním právu se částečně překrývá s rozdílem mezi druhy účinků 
relevantních pro soutěžní právo. Jde o účinky soutěžního práva na 
jednání soutěžitelů a o účinky jednání soutěžitelů na hospodářskou 
soutěž. Účinky soutěžního práva na jednání soutěžitelů jsou relevantní 
pouze pro normotvorbu – normotvůrce má za cíl vytvořit pravidla, která 
odrazují od protisoutěžního jednání a zároveň neodrazují od jednání 
prosoutěžního. Oproti tomu účinky jednání soutěžitelů mohou být 
relevantní jak pro tvorbu, tak pro aplikaci právních norem, byť v jiných 
podobách. Zatímco normotvorba vyžaduje informace o soutěžních 
účincích celé kategorie jednání soutěžitelů, při aplikaci práva jde o 
konkrétní případ takového jednání. 

Zda a do jaké míry bude ekonomie při aplikaci soutěžního práva 
využita je předurčeno formulací hmotněprávních norem, které mají být 
na konkrétní případ aplikovány. V odlišných kontextech se pro 
vyjádření toho, jak intenzivní má být zjišťování skutkových okolností 
(a tím i kolik ekonomie má být využito), používá odlišná terminologie. 
Zatímco soutěžní právo Spojených států se zhusta odvolává na 
„pravidlo rozumu“ (rule of reason) a „per se“ pravidla, v slovníku 
Evropské unie bychom nalezli omezení hospodářské soutěže z hlediska 
účinku (restriction by effect) nebo cíle (restriction by object), stejně 
jako normy posuzující účinek (effects-based rules) a normy posuzující 
formu (form-based rules). Prvně jmenovaný člen každé z těchto dvojic 
předjímá rozsáhlé zjišťování skutečností vztahujících se ke 
konkrétnímu případu, které bude zpravidla spoléhat na ekonomii. 
Naopak druhý jmenovaný člen se vztahuje k omezené analýze 
skutečností a limitovanému využití ekonomie. 
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Z cílů příslušného soutěžněprávního systému vyplývá optimální 
množství ekonomie, které by mělo být využíváno při aplikaci práva. 
Toto optimální množství umožňuje, aby uvedené cíle byly dosahovány 
do největší možné míry. Je úkolem normotvůrce, aby vytvořil 
odpovídající účinné normy; při plnění tohoto úkolu musí spoléhat na 
ekonomii. V rámci takovéto normotvorby využívající ekonomických 
poznatků může dospět k závěru, že optimálním řešením jsou detailní 
analýzy jednotlivých případů, v jejichž mezích dochází k rozsáhlému 
využívání ekonomie, nebo naopak umírněnější posuzování zákonnosti 
jednání soutěžitelů na základě jeho formy. Využití ekonomie v rámci 

aplikace práva tedy závisí na použití totožného vědního oboru 

v momentě, kdy jsou právní normy tvořeny. 

Používání ekonomie v rámci aplikace soutěžního práva je žádoucí, 
neboť přispívá k tomu, aby byly protisoutěžní praktiky přesně 
rozeznány od praktik prosoutěžních. Existují nicméně také dva faktory, 
které užitečnost ekonomie omezují. Za prvé soutěžní právo předchází 
protisoutěžnímu jednání především tím, že odrazuje potenciální 
budoucí delikventy; ti tedy musí být schopni předvídat, jak by orgán 
aplikující soutěžní právo jejich jednání případně posoudil. Jelikož 
detailní posuzování každého jednotlivého případu za využití ekonomie 
je hůře předvídatelné než aplikace jasně formulovaných norem 
vztahujících se k formě jednání, takovéto detailní posuzování snižuje 
schopnost soutěžního práva odrazovat od protisoutěžního jednání. Za 
druhé dochází při využívání ekonomie v rámci aplikace soutěžního 
práva ke spotřebě cenných zdrojů, a to jak na straně orgánů aplikujících 
právo, tak na straně soukromých soutěžitelů. Z těchto dvou důvodů 
může být vhodnější omezit rozsah skutečností posuzovaných v rámci 
aplikace soutěžního práva a uchýlit se k přístupu, který je sice 
náchylnější k chybám, ale zároveň přináší větší předvídatelnost a je 
méně náročný na zdroje. 

Někteří autoři mají tendenci přehlížet využití ekonomie v rámci 
normotvorby. To dokládá například tradiční výklad „více 
ekonomického přístupu k soutěžnímu právu EU,“ který zohledňuje 
pouze využití ekonomie v rámci aplikace práva. Tato interpretace velí, 
že – k tomu, abychom měli soutěžní právo založené na ekonomii – 
ekonomie musí být více využívána orgány aplikujícími právo. Jakékoli 
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argumenty ve prospěch omezení role ekonomie v rámci aplikace práva 
jsou následně vnímány jako prosazování soutěžního práva, které není 
založené na ekonomii. Jak již bylo vysvětleno výše, ze samotného 
ekonomického myšlení (uplatněného v rámci normotvorby) nicméně 
vyplývá, že provádění důkladných ekonomických analýz v každém 
jednotlivém případě bude pravděpodobně suboptimální. 

Kvůli opomíjení normotvorného využití ekonomie mohou 
soutěžněprávní badatelé zmýleně hájit více ekonomie v rámci aplikace 
práva, než je společensky optimální. Ti, kdo ve svých úvahách o 
optimálním nastavení soutěžního práva nezohlední předvídatelnost a 
náročnost na zdroje, nevyhnutelně přeceňují roli, kterou by v rámci 
aplikace soutěžního práva měla ekonomie hrát. Zdá se, že nezohlednění 
relevance těchto faktorů je často důsledkem dominance ekonomie 
odvětvové organizace (industrial organization economics) v rámci 
soutěžněprávního diskurzu věnovaného ekonomii. Příliš se zdůrazňuje 
využití ekonomie pro studium účinků jednání soutěžitelů na 
hospodářskou soutěž, zatímco se přehlíží využití ekonomie pro 
zjišťování účinků práva na jednání soutěžitelů. 

Dalším důvodem, pro který může literatura hlásat přehnané 
používání ekonomie v rámci aplikace soutěžního práva, je soukromý 
prospěch autorů této literatury. Používání ekonomie v rámci aplikace 
soutěžního práva vytváří podnikatelské a pracovní příležitosti pro 
ekonomy i právníky, kteří se v praxi věnují soutěžnímu právu; přináší 
také prospěch jejich nejlukrativnějším klientům, tj. velkým podnikům. 
Protože tito praktikující ekonomové a právníci zároveň často produkují 
akademickou literaturu, jejich soukromý zájem na značném – a 
dokonce nadměrném – použití ekonomie se může promítnout do jejich 
akademické tvorby. V případě ekonomů je tato schopnost ovlivňovat 
diskurz o tom, kolik ekonomie má být používáno v rámci zjišťování 
účinků jednání soutěžitelů na hospodářskou soutěž, umocněna jejich 
povolaností k tomu, aby studovali také účinky soutěžního práva na 

jednání soutěžitelů. 
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