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Introduction

Noble ideals of justice and fairness always lay in the centre of attention of
jurisprudence. It has therefore only been a matter of time before rapidly evolving law of
international investment will contribute to these vague notions by its own concept. This
contribution happened to become a standard of protection which causes controversies
even more than fifty years after its implementation into everyday life of international

investment.

No substantive standard of protection dealt within investment treaty arbitration
has lead to such controversy as standard of fair and equitable treatment (FET). Present
in almost every bilateral investment treaty (BIT), claims are regularly raised regarding
violation of FET standard, thereby putting more traditional standards (such as
expropriation) into shade.! However, although being applied by number of tribunals
and frequently evaluated by scholars, there are several issues discussed within FET
causing this controversy: possible relation of the standard to minimum standard under
customary international law, its actual content and evolution of sub-elements of FET, as

well as relation to other standards of protection available in BITs.

These issues stem from the indeterminate wording of FET clauses, debatable
ideological background of the standard and conflicting interests of investors and host
states. Inconsistent decisions of arbitral tribunals also do not contribute to legal
certainty. Finally, the function of FET standard within BIT itself raises doubts on its
effective functioning. At least according to some awards, FET should be filling gaps left
by other standards so that no improper conduct of the host state violating the
performance of the investment will remain unpunished.? FET therefore often has to
defend a number of interests which stand in conflict with each other. In combination
with factors mentioned above it becomes clear that finding an uniform approach on
what is fair and equitable as well as on actual application of FET in individual cases is

an intrictate goal almost impossible to achieve.

! According to Schreuer “Fair and equitable treatment is currently the most important standard in
investment disputes.” FET in arb. practice, p. 357. See Also Blackaby, p. 489.
> UNCTAD FET 2012, p. 6; Principles of IIL, p. 122.



Aim of this treatise is to review the current approaches to issues causing
immanent instability in application of FET clauses and try to find a solution which
would at least partly satisfy both investors seeking for the highest level of protection, as
well as host states willing to preserve their sovereign right to regulate domestic matters
(bearing in mind large scope and diversity of FET clauses and therefore danger of any

generalizations).?

The first part will be dedicated to prevailing differences in form and wording of
FET clauses and resulting consequences, which lead to uncertainty regarding actual
content of the standard. Aim is to show that few can be done in lifting the veil of this
uncertainty by drafters of the clauses — even uniform, universally accepted clause will

not explain intricacies bound to the standard.

The second part will be devoted to everlasting dispute whether FET equals to
minimum standard under customary international law or if it is an autonomous standard
additional to general international law.* Although much has already been written on this
topic, here the issue will be addressed from the point of legal methods of interpretation
generally used in theory of law. Given the theoretical background of FET, formulations
in BITs, case law applying it and also various methods of interpretation, it will be
argued that FET stands as an autonomous standard. This however means extending the
inherent conflict between certainty in application of the standard and high level of

protection.

The third part will approach this conflict and look at FET from perspective
principles of rule of law and legality requirements described by recognized legal
philosopher Lon Fuller. Subsequently the core of both substantive and procedural
requirements will be extracted into group of principles to assist with easier application

of the standard in real cases.

3 Principles of IIL, p. 121.
¢ Sornarajah, p. 349.



Findings from the previous parts and possible solutions will be tested in the last
part which is concerned with a topical particular example of alleged FET violation:

sovereign debt restructuring in Argentina.



1. Current Shape of the FET Standard

1.1. Development of FET clauses

In order to be able to critically assess the recent developments of FET without
any prejudice and reach trustworthy conclusions, it is necessary first to look into past.
Although FET obligation did not appear in the first ever BIT between Germany and
Pakistan,” it became (among others) part of Havana Charter for an International Trade
Organization of 1948° or Draft Convention on Investments Abroad of 1959." Already in
these documents FET took its traditional form which now causes so much distress
between practitioners — indeterminate wording “fair and equitable* with no indication of
actual meaning, no connection to other standards of protection or even sources of

international law.

This may be the reason why FET clause in OECD Draft Convention on the
Protection of Foreign Property of 1967° was interpreted as falling within the scope of
minimum standard which forms part of customary international law. Other example of
the need to solve the issue of vagueness of FET by means of subsequent clarification
was North American Free Trade Agreement of 1992. The Free Trade Commission
issued a Note of Interpretation® linking FET customary international law to prevent

extensive reading of the standard.

> Treaty for the Promotion and Protection of Investments (with Protocol and exchange of notes),
Germany and Pakistan, 25 November 1959.

® Havana Cha rter, Art. 11(2): “The Organization may, in such collaboration with other inter-governmental
organizations as may be appropriate: [...] make recommendations for and promote bilateral or
multilateral agreements on measures designed [...] to assure just and equitable treatment for the
enterprise, skills, capital, arts and technology brought from one Member country to another”.

7 Proposed by Hermann Abs and Lord Shawcross, Art. 1: “Each Party shall at all times ensure fair and
equitable treatment to the property of the nationals of the other Parties|...]“.

® Art. 1 a): “Each Party shall at all times ensure fair and equitable treatment to the property of the
nationals of the other Parties. It shall accord within its territory the most constant protection and
security to such property and shall not in any way impair the management, maintenance, use, enjoyment
or disposal thereof by unreasonable or discriminatory measures|...]".

® Note is available at: http://www.sice.oas.org/tpd/nafta/Commission/CH11understanding e.asp
[accessed on 20. June 2015].



http://www.sice.oas.org/tpd/nafta/Commission/CH11understanding_e.asp

However, this route was not followed by creators of bilateral investment treaties.
Even after year 2000, when arbitral tribunals started to cope massively with alleged
violations of FET (and often reaching different conclusions), no uniform approach was
taken by states regarding the wording of FET clauses to achieve stability and legal
certainty in relations between investors and host states. Tribunals have nowadays to take
decisions regarding various clauses with different content. United Nations Conference
on Trade and Development (UNCTAD) mentions 5 possible approaches to formulation

of FET clauses:'°

" UNCTAD FET 2012, p. 17 - 37.



1.1.1. BIT with no FET obligation

This approach is not very widespread since FET clauses are present in the high
majority of BITs. However, exclusions to the rule exist and that concerns even some
treaties concluded in the new millennium when FET started to gain its current

importance.™

Omitting the FET clause is however unlikely to be considered as a correct way
to approach deficiencies of FET itself. Firstly, complexity of international investment
law as well as artifice of host states (giving rise to various types of disruption of an
investment) justify inclusion of FET clauses into BITs. Impairment of an investment
can be caused not only by breach of expropriation, full protection or security or other
standards less vague than FET. Only few states will thus take the risk of not protecting
their investors from violations FET as described today by tribunals. Moreover, given the
large number of academic writings dedicated to FET and its importance in case law,
inclusion of FET may have become a custom (though of course still not an obligation
because of autonomy of contracting parties) relied on by states concluding BIT. Also,
domestic law of host states and administrative regulation affecting investors is being
shaped by rights of investors stemming from FET (stability, predictability, publicity and

non-discrimination rules).

Secondly, non-inclusion of FET clause into BIT does not necessarily mean
investor cannot rely on its protection. If FET equals to international minimum standard,
a broad dispute settlement clause can still allow investors‘ claims regarding breaches of
FET. Furthermore, FET standard absent in a BIT can be incorporated from another
BIT through most favoured nation clause. This happened in Bayindir*® where FET was
mentioned only in the preamble of Pakistan-Turkey BIT. Nevertheless, the tribunal

stated that “It is true that the reference to FET in the preamble together with the

"see Australia-Singapore FTA (2003), New Zealand-Singapore FTA (2000), Turkey-Pakistan BIT (1995),
Turkey-Kazakhstan BIT (1992), Turkey-Jordan BIT (1993).
Y The dispute settlement clause must allow claims with respect to the investment itself without linking
them to the violations of particular provisions of BIT. Customary international law (and thus
international minimum standard) will be afterwards applied automatically. UNCTAD FET 2012, p. 18.
13 . . .

Bayindir v. Pakistan, Award, para 153.



absence of a FET clause in the Treaty might suggest that Turkey and Pakistan intended
not to include an FET obligation in the Treaty. The Tribunal is, however, not persuaded
that this suggestion rules out the possibility of importing an FET obligation through the
MFN clause expressly included in the Treaty. The fact that the States parties to the
Treaty clearly contemplated the importance of the FET rather suggests the contrary
[..]"** This view was supported by the fact, that FET was mentioned in the preamble
and exclusions to the use of MFN clause did not mention FET. Since apparently every
country that has ever concluded a BIT without FET clause must have also entered into
BIT including it, this approach is of high significance. However, it has to be still used
with caution bearing in mind actual intention of contracting parties and nature of the

original BIT."

1 Bayindir v. Pakistan, Award, para 155 — 157.

> UNCTAD MFN, p. 102: Assuming MFN treatment in investment agreements, the exercise should not
entail an automatic importation but the undertaking of an assessment of whether the absence of the
provision at stake actually causes a damage to the investor, for which the measure that gave rise to the
dispute would have to be characterized as breaching said provision in the first place. Moreover, if the
importing of a regime into the basic treaty notably disrupts the structure and nature of the latter, the
outcome should be disregarded.



1.1.2. FET without any reference to international law or any further criteria

This traditional®

and widespread wording of FET clauses does not integrate it
with international law or minimum standard. It only imposes obligation of the state to
accord fair and equitable treatment to investments creating autonomous standard (as
will be shown below). This vague formulation however causes biggest uncertainty

regarding its content.

On the other hand, its breadth provides with possibility to encompass under FET
protection actions of state that would not fall within its scope if one of the options

below would be used.

'® This method was laso used in Abs Shawcross Agreement or OECD Draft Convention (see notes 6 and
7).



1.1.3. FET linked to international law

A link to international law is one of the possibilities to ensure more predictable
conclusions regarding contents of FET standard. “Tribunal faced with such language
may not go beyond what the sources of law dicate the scope and meaning of FET to
be.«!” However, difficulties arise with the need to define all relevant principles of
international law as well as customary international law (as a part of international law).
Moreover, some clauses can be worded in a way where international law is only the
bottom floor, which does not prohibit from granting a greater protection.'® According to
some authorities, FET standard itself is a part of international law without need to

mention it in FET clause.®®

7 UNCTAD FET 2012, p. 22.

'8 UsA-Jordan BIT, Art. I1.3.a): “Each Contracting Party shall at all times accord to covered investments
fair and equitable treatment and full protection and security, and shall in no case accord treatment less
favorable than that required by international law.” (emphasis added)

¥ OECD Working papers, p. 20-22; Metalclad, para 101.



1.1.4. FET linked to minimum standard of treatment under customary international law

(CIL)

Another way to limit extensive intepretations of FET is connection of the
standard to CIL. Relation between FET and CIL, its actual significance and influence on
host states‘ obligations towards investor has been widely analysed® in last decades and
is more discussed below. So far it can be said that the biggest advantage of this
approach is (like with clauses linked to international law) an attempt to clarify the
content of the standard by linking it to a particular source of law. However, this legal
certainty is disputed by the fact that no consensus exists regarding content of minimum

standard under CIL and achieved certainty is thereby lost.

Moreover, some tribunals claimed that actual difference between autonomous

FET and FET based on minimum standard is rather apparent than real.**

20 Principles of IIL, p. 124; Porterfield; Choudhury, p. 298-302.
! saluka, para 291; Occidental v. Ecuador para 189, CMS v. Argentina para 282.

10



1.1.5. FET with additional substantive content

By specifying particular obligations of host states within FET clause (and not
relying on links to international law or CIL which are often difficult to define), freedom
of interpretation for tribunals is restricted and contracting parties get a better awareness
of their obligations (thus being able to adapt their conduct). This additional content
depends on contracting parties and their willingness to restrict the scope of FET

protection.?

However, these rules embedded into general FET clause shed light only on those
aspects they are concerned with. FET clause is usually not restricted to that additional
content (unless directly stated®®), it only specifies these particular elements of FET
standard. This means that uncertainty prevails for the rest of the content of FET
obligation (elements not mentioned in additional sub-articles) and we are speaking of

another half-way measure.

> UNCTAD FET 2012, p. 29, mentions BITs with special requirements dedicated to denial of justice,
arbitrariness and non-discrimination, irrelevance of a breach of a different treaty norm, accounting for
the level of development .

% |n ASEAN-China Investment Agreement of 2009, FET is explicitly restricted to denial of justice.

11



1.2. Czech Republic BITs in the New Millennium

Before moving to actual description and critical evaluation of contents of the

standard, recent trends in creation of FET clauses can be shown in the chart below. It

shows all BITs entered into by the Czech Republic®* since 2000, that is after emergence

of case law concerned with FET and also after issuance of Note of Interpretation of Free
Trade Commission regarding Article 1105 of NAFTA (linking FET to CIL).

BIT with Type of FET clause Comments
Azerbaijan Art. 2(2), unqualified Mentioned together with full protection and
(2011) obligation security (FPS), Art. 2(3) assures good faith in

assessment of applications for necessary permits

in connection with investment

Bahrain (2009)

Art. 2(2), unqualified
obligation

Mentioned together with FPS

Bosnia and Art. 2(2), FET with Prohibition of unreasonable and discriminatory

Herzegovina additional substantive measures

(2002) content

Cambodia Art. 2(2), unqualified Mentioned together with FPS

(2008) obligation

Canada (2009) Art. 3(1), FET linked to | Additional content: A determination that there
minimum standard of has been a breach of another provision
treatment under CIL of this Agreement, or of a separate international

agreement, does not establish breach of FET
Cyprus (2001) Art. 2(2), unqualified Mentioned together with FPS

obligation

Georgia (2009)

Art. 2(2), unqualified

obligation

Mentioned together with FPS

Guatemala
(2003)

Art. 2(2), FET linked to

international law as a

Mentioned together with FPS, prohibition of

unreasonable and discriminatory measures

2% All BITs are available at: http://investmentpolicyhub.unctad.org/lIA/CountryBits/55 [accessed on

20.6.2015].

12
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floor of protection

China (2005)

Art. 2(2), unqualified

obligation

Mentioned together with FPS

Malta (2002) — Art. 2(2), unqualified Mentioned together with FPS, obligation to

terminated obligation accord fair, non-discriminatory and equitable
treatment (emphasis added)

Mexico (2002) Art. 2(3), unqualified Mentioned together with FPS

obligation

Morocco (2001)

Art. 2(2), unqualified

obligation

Mentioned together with FPS, extension,change
or conversion of an ivestment should be

considered as a new investment

Nicaragua Art. 2(2), unqualified Mentioned together with FPS

(2002) obligation

Saudi Arabia Art. 2, FET with prohibition of unreasonable and discriminatory
(2009) additional substantive measures

content

Sri Lanka (2011)

Art. 2(2), unqualified

Mentioned together with FPS

—not in force obligation
Syria (2008) Art. 2(2), unqualified Mentioned together with FPS
obligation
Turkey (2009) Art. 2, FET with Mentioned together with FPS, prohibition of

additional substantive

content

unreasonable and discriminatory measures

Yemen (2009)

Art. 2(2), unqualified

obligation

Mentioned together with FPS

As can be seen, high majority of Czech BITs opts for unqualified obligation® which is

sometimes (Turkey, Saudi Arabia, Bosnia) supplemented by prohibition of arbitrary and

discriminatory measures. Link to minimum standard under CIL is used just once, same

goes with link to international law. Czech Republic has not adopted any model BIT

» E.g. Art. 2(2) Czech-China BIT: Investments of investors of either Contracting Party shall at all times be
accorded fair and equitable treatment and shall enjoy full protection and security in the territory of the

other Contracting Party.




which also contributes to discrepancies. It should be noted that these differences within
FET obligations are unwanted. As will be shown below various wordings of FET
clauses indeed result in various obligations of host states. This can lead to a situation
when a particular measure adopted by state will not violate one BIT while causing a
breach of another. This will of course negatively influence the right of state to regulate
its domestic matters because uncertainty arises whether ostensibly innocent measure
potentially affecting investment is in accord with some of its international obligations
(BITs with lower liability threshold).

14



2. Relation of FET to Customary International Law

Extensive debate has emerged regarding the question, whether FET only mirrors
international minimum standard under CIL or should be considered as an autonomous
standard, an overrirding obligation comprising of much more than gross arbitrary or
discriminatory conduct. Answering this question is crucial since it has implications on
content of FET standard itself. Before actual assessment of both positions and reaching
a justified conclusion, it is important first to look at foundations of CIL and
international minimum standard paying attention to specifics of international investment

law.

Pursuant article 38(1)b of the Statute of the International Court of Justice “The
Court, whose function is to decide in accordance with international law such disputes
as are submitted to it, shall apply [...] international custom, as evidence of a general

practice accepted as law[...]*?°

There are 2 obligatory elements forming an
international custom?’. Material element embodied in consistent and general practice
which is widespread (usus generalis) and repeated, homogenous, continuous and long-
term (usus longaevus). Psychological element is represented by general awareness of
necessity of that practice by which they consider the practice as binding (opinio iuris
sive necesitatis).”® Moreover, international law, and this twice as big concerns
international investment, is affected by inequality between states (given by their
economic potential). This inequality influences the consistent practice as an element of

international custom.

Furthermore, international economic law emerged only after the Second World
War, international investment law (I1L) in the last 50 years, case law being formed
mainly last 2 decades.?® In order to consider settled practice as legally binding, this is
mostly proven by precedents originating in the case law. But do arbitral tribunals

% The Statute is available at http://www.icj-cil.org/documents/?p1=48&p2=2 [accessed on 20.6.2015].
%7 Cepelka, Sturma p. 99.

%% Shaw, p. 72-89.

2 Blackaby, p. 468.

15


http://www.icj-cij.org/documents/?p1=4&p2=2

actually reflect the will of states in their awards?*® Moreover, short existence of
international investment often denies sufficient development of the material element,
usus longaevus. This signifies that in the sphere of IIL international custom is more
likely to develop as a “modern custom*** derived mainly from opinio iuris without
existence of previous consistent practice. However, is there an opinio iuris on contents
of I1L and namely FET? Methodological problem arises as it is difficult to ascertain the
content of norm binding respective subjects. Practice of states is not uniform and
awareness of obligation is contentious®” especially between developed and developing

countries.

Another issue is the continuous development of CIL.*® This is topical especially
in 1L where evolving economic conditions and globalisation of economy result in
changes in understanding of international minimum standard under CIL. Paradoxically
arbitrators or disputing parties supporting CIL-linked standard define it the same ways
as autonomous standard — by enumeration of previous arbitral decisions without either
proving consistent practice or opino iuris which are the very elements distinguishing it

from autonomous standard.*

International minimum standard under CIL “governs the treatment of aliens, by
providing for a minimum set of principles which States, regardless of their domestic

legislation and practices, must respect when dealing with foreign nationals and their

30 Example outside the scope of FET is too restrictive reading of umbrella clause by tribunal in SGS v.
Pakistan which was criticised by Swiss Government as one of the contracting parties of the BIT. Reinisch,
p. 22.

3! Cepelka, Sturma p. 104

2 Tirk, p. 45.

** This has also been acknowledged by a number of tribunals, see Mondev, para 125 (content of CIL
today is shaped by more than 2 thousand concluded BITs) or ADF v. USA, para 86: “[...Jwhat customary
international law projects is not a static photograph of the minimum standard of treatment of aliens as
it stood in 1927 when the Award in the Neer case was rendered. For both customary international law
and the minimum standard of treatment of aliens it incorporates, are constantly in a process
development."

** See Porterfield. Author suggests that FET clauses linked to CIL should include obligation of investor to
prove the host state’s duty by actual state practice and opinio iuris, not by mere citation of arbitral
awards. See also RDC v. Guatemala, para 159-160.

16



property*.* This minimum is valid regardless of treatment accorded to own citizens, it

encompasses basic rights stemming from international law.*®

* OECD Working Papers, p. 8; another definition is provided by The American Law Insitute’s
Restatement (Second) of Foreign Relations Law of the United States, 1965, para 165.2: “The
international standard of justice [...] is the standard required for the treatment of aliens by (a) the
applicable principles of international law as established by international custom, judicial and arbitral
decisions, and other recognized sources or, in the absence of such applicable principles, (b) analogous
principles of justice generally recognized by States that have reasonably developed legal systems.“

*® International minimum standard applies to areas of denial of justice, treatment of aliens under
detention or full protection and security. See OECD Working Papers, p. 9, note 34.

17



2.1. Assessment of the relation by methods of interpretation

In order to independently evaluate whether FET really is tantamount to
minimum standard as defined above, we will firstly assess this issue by looking on it
from the point of various ways of legal intepretation. Review of the case law concerning
link of FET to CIL (including context of Article 1105(1) of the NAFTA) will follow
afterwards.

Methods of interpretation are procedures enabling to clarify the meaning of
interpreted text (legal norm). We can separate standard (developed through centuries
and necessarily used in every interpretation: linguistic, logical and systematic method)
and above-standard methods (which have only supplementary role and do not have to be
used in every occasion: historical, teleological, comparative).*” Above-standard
methods overcome interpretation of the text itself and look closely at purpose of a law.

Historical interpretation focuses on documents issued with creation of respective
legal norm such as explanatory reports or various notes of interpretation.*® They provide
a better guidance of what was the intention of legislator or contracting parties. As noted
above, FET clause in OECD Draft Convention on the Protection of Foreign Property
features no explicit link to minimum standard under CIL. However, notes and
comments to this article explicitly alleged that “the standard required conforms to the
“minimum standard “ which forms part of customary international law «.*° Since this
draft convention was afterwards used by some OECD members as a basis for
negotiation of their own BITs, it might be tempting to support the opinion of Montt who
states that ““[...]if the historical background is to be taken seriously, then the FET
standard when first used, could not have meant anything higher than the international
minimum standard of treatment.”*® However, this conclusion should be treated with

caution.

7 Boguszak, p. 182.
® Gerloch, p. 40-46.
% OECD Draft Convention: Text with Notes and Comments, p.9.
40
Montt, p. 69.

18



Firstly, the Draft Convention “remained a text without legal effect”.* Secondly,
it does not say anything about explanatory reports and intentions lying behind particular
BITs. OECD Draft Convention was only an inspiration for some states, which
afterwards concluded some BITs (but definitely not all of today‘s more than two
thousand BITs can trace their origin back to that convention). To conclude, it is the BIT
itself which should be the subject of historical analysis. This can be however
problematic, since BITs are sometimes signed during negotiations between political
authorities as some kind of declaration proving good relation between states** without
due attention being paid to negotiation process. Documents explaining aims of the
contracting parties are either non-existent or difficult to find.

Finally, limitations exist also regarding historical method of interpretation itself.
Aims and intentions of contracting parties can change during time and thus documents
from negotiation process will not reflect them (the older the legal norm is, the more
likely this is going to happpen). Moreover, it cannot stay in conflict with standard
methods of interpretation, otherwise it is not an intepretation, but creation of law.*®

These conflicts are outlined below.

Other above-standard methods provide only with little assistance. Comparative
intepretation takes into consideration reasoning used in similar legal regulations.**
Regarding FET, its use is only limited because of different wording of FET clauses in
BITs and multilateral international treaties. Comparative analysis would fall short if one
confronts BIT with unqualified FET obligation, BIT with FET clause linked to CIL and
NAFTA whose article 1105(1) should reflect CIL*. Teleological method is focused on

purpose of legal regulation with respect to social and political context at time of

*I UNCTAD FET 2012, p. 21, 22 (“These factors may have influenced many arbitral tribunals that
interpreted the unqualified FET standard as delinked from customary international law and focused on
the plain meaning of “fair” and “equitable”.”).

2 Montt, p. 305.

i Boguszak, p. 186.

* Ibid., p. 182.

* See e.g. Choudhury, p. 299. This interpretation of article 1105(1) by Free Trade Commission (FTC) was
influenced by its wording — heading contains reference to minimum standard of treatment and clause
itself is worded “in accordance with international law including fair and equitable treatment” (FET in
Arb. Practice, p. 364). Moreover, NAFTA awards emerging after FTC's interpretation have relativized it as
CIL is an evolving concept lowering the liability threshold (Mondev, para 114; ADF, para 179;
Thunderbird, para 194; Glamis, para 613, 616). For non-NAFTA cases connecting FET to minimum
standard under CIL see Teco v. Guatemala, para 454; Vannessa v. Venezuela, para 227.
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application. Here results of interpretation are disputable because of conflicting purposes
at stake. On one hand it is the legal certainty*® which gives investor an idea on what to
expect during performance of its investment (legitimate expectations) and also it gives
limits to host state regarding its right to regulate. On the other we face the gap-filling
function of FET introduced to overcome limited protection by other substantive
standards.*’ Link of FET to CIL was introduced in favour of the former function.
However, given preference of FET clauses with unqualified obligation and with support
of standard methods of interpretation, one may assume that latter function prevails (thus

arguments supporting FET as an image of minimum standard under CIL are weakened).

Moving to standard methods of interpretation, linguistic approach presupposes 3
possible situations of legal notion used in a rule. Into core of the notion falls everything
what any member of respective linguistic environment would consider to fall within its
scope. On the contrary, sphere outside the scope of the notion is everything what
nobody would regard to fall within that scope. Inbetween is an indefinite sphere of the
notion where only part of society would regard respective circumstances to be covered
by the notion. German legal scholar Philip Heck speaks of "A nucleus of certain
meaning is surrounded by a gradually fading halo of meaning."* H. L. A Hart uses

concept of term's "core of certainty” and its "penumbra of doubt".*°

If we apply this theory on FET standard, we will face a question at what point
may one begin to reasonably doubt the notion's applicability and at what point is such
application impermissible. Limits of application are set first by minimum standard
under CIL as the highest liability threshold possible, which must be applied at all
circumstances since it forms part of general international law.*® Secondly, the opposite

limit is represented by other substantive standards of protection in the BIT

* But if FET is to be interpreted in accordance with minimum standard of treatment shaped through
time by conclusion of BITs, the concept still continues to be demystified. See Klager, p. 439

* Schreuer PIL, p. 122

8 Sartor, p. 6.

9 Hart, p. 129.

>0 Lad-Ojomo, p. 8: “Even where there is a link to international law tribunals usually asopt two views in
interpretation namely (i) that the FET standard does not require any addition to the customary
international law [minimum standard of treatment] or (ii) the FET standard is an expansion of the
customary international law minimum standard.”.
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(expropriation, umbrella clause...). If these other standards would be also considered as
FET violations, they would practically lose reason for their existence in BIT (since any

violation of BIT could be subsumed under FET clause).>*

Linguistic interpretation causes no trouble with FET clauses directly linked to
minimum standard where connection to CIL is clear. Problems arise with unqualified
FET obligation. One can approach the issue by more ways. Grammatical reading® is
focused on meaning of the words in connection with other. This provides little
assistance since from phrase “to accord fair and equitable treatment® only few
conclusions can be draw regarding relation to CIL. By contrast, semantic reading puts
emphasis on meaning of individual words. Here we can at least state that concepts of
“fairness‘ and “equity* are not linked to CIL as understood from normal language.53
Schreuer notes that “it seems implausible that a treaty would refer to a well-known
concept like the ‘minimum standard of treatment in customary international law * by
using the expression ‘fair and equitable treatment.*>* It is apparent however that this
deduction is neither sufficient for defining contents of FET nor for deciding the true

relationship to CIL.

Logical interpretation is based on logical structure of the text. One® particular
argument can be used in support of autonomous FET standard: argumentum a
contrario.>® Since 2000, when tribunals started address the issue of FET and CIL, states

concluding BITs surely must have noticed this controversy. They could therefore opt for

>t is therefore necessary to reject any opinions that FET clause encompasses other standards in BIT
(such as F. A. Mann: it “may well be that other provisions of the Agreements affording substantive
protection are no more than examples or specific instances of this overriding duty.”), in OECD Working
Papers, p. 23.

> Boguszak, p. 183.

>* See definition in MTD v. Chile, para 113: “In their ordinary meaning, the terms “fair” and “equitable”
used in Article 3(1)62 of the BIT mean “just”, “even-handed”, “unbiased”, “legitimate”. These terms are
also used in Article 2(2) of the BIT entitled “Promotion and Protection of Investments [...]Hence, in terms
of the BIT, fair and equitable treatment should be understood to be treatment in an even-handed and
just manner, conducive to fostering the promotion of foreign investment. Its terms are framed as a pro-
active statement —“to promote”, “to create”, “to stimulate”- rather than prescriptions for a passive
behavior of the State or avoidance of prejudicial conduct to the investors.”.

> Principles of IIL, p. 124.

> Argumentum per analogiam in support of relation to CIL cannot be used because of different wording
of FET clauses. Conclusion drawn from clauses stating link to CIL are applicable to unqualified FET
obligations.

> Boguszak, p. 183.
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wording of FET clause which would establish relation to CIL explicitly. However, in
many cases (as shows our table with example of the Czech Republic) countries continue
to use unqualified FET obligations inspite of the danger that obligations of host states
will equal to more than minimum standard of treatment. This was also confirmed by
UNCTAD. Opposite conclusion would contravene the debate about minimum standard
and its non-acceptance in international economic law by some (developing) countries.”’
Returning to the origins of international custom, perhaps we can even claim that non-
inclusion of link to CIL in FET clauses has become a consistent general practice, opinio

iuris being the autonomous FET standard.

Finally, systematic interpretation considers the respective provision in context of
the whole legal system. Here another argument stands for autonomous character of
FET: international investment is a rapidly developing concept and so is FET standard.
Neer case which served as a basis for introduction of high liability threshold for
vioaltions of FET obligations is almost 100 years old and it also dealt only with denial
of justice regarding treatment of natural persons®. Its formulations cannot be recklessly
used on the contemporary context of treatment of foreign investors and their
investments by host states.

To conclude, basically only historical approach, a subsidiary method of
intepretation provides with an argument linking FET obligations to CIL which can be
however rejected by other arguments drawn from other methods. Even tribunals which
accepted FET to be measured by CIL (mostly NAFTA tribunals due to specific wording
of article 1105(1)) have stated that “both customary international law and the minimum

standard of treatment of aliens it incorporates, are constantly in process of

>’ UNCTAD FET 1999, p. 13: “If States and investors believe that the fair and equitable standard is
entirely interchangeable with the international minimum standard, they could indicate this clearly in
their investment instruments|...]“.

*% In Neer (1926), murder of an U.S. citizen was not properly investigated and prosecuted by Mexican
authorities and thus denial of justice was claimed. However, The United States-Mexico General Claims
Commission did not find a breach and stated that “...the treatment of an alien, in order to constitute an
international delinquency, should amount to an outrage, to bad faith, to wilful neglect of duty, or to an
insufficiency of governmental action so far short of international standards that every reasonable and
impartial man would readily recognize its insufficiency.” Neer Report, p. 65.
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development.«*® Situations, when violation of FET might occur, became much more
varied through conclusion of thousands of BITs. That is why some tribunals noted that
the difference autonomous FET and standard linked to CIL “may well be more apparent
than real“.®® Schreuer therefore correctly states that “in the absence of a clear
indication to the contrary, the fair and equitable treatment standard contained in BITs

is an autonomous concept.“®*

Before moving to actual content of FET standard, | would like to address
criticism of Montt who argues that autonomous approach is inconsistent with Vienna
Convention on the Law of Treaties (VCLT) since it ignores Art. 31(3)c), 31(4) and Art.
32: “There is generally no language in BITs by which the parties had indicated their
intention to be exempted from the background rules of general international law.*®?
Firstly, non-exemption from rules of general international law is not equal to limitation
of FET to CIL.% Secondly, giving protection additional to general international does not
preclude interpretation in accordance with VCLT. Reference to Art. 32 of VCLT is
wrong, historical background of BITs does not prove or justify FET linked to CIL, it
only proves that this intention existed with regard OECD Draft Convention. Also Art.
31(4) support autonomous interpretation — Montt considers autonomous FET as a
“special meaning® and parties concluding BIT usually lack any intention to give the
standard this particular meaning.®* However, if FET clause is worded in its usual way
(unqualified obligation) logic would lead to the conclusion that “special meaning* is
CIL-linked FET clause. And as was stated above, there is usually no evidence that
contracting parties wanted to interpret unqualified FET clause so restrictively.

These conclusions in favour of autonomous FET were also supported by tribunal
in Azurix: “The last sentence ensures that, whichever content is attributed to the other
two standards, the treatment accorded to investment will be no less than required by

international law. The clause, as drafted, permits to interpret fair and equitable

> ADF, para. 179, see also Mondev, para 114-116; Glamis, para 616.
60 Saluka, para 291, CMS v. Argentina, para 284.

*' FET in Arb. Practice, p. 364.

62 Montt, p. 304.

63 Vivendi, Award 2007, para 7.4.7.

* Montt, p. 305.
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treatment and full protection and security as higher standards than required by
international law. The purpose of the third sentence is to set a floor, not a ceiling, in

order to avoid a possible interpretation of these standards below what is required by
international law.«®

6 Azurix, para 361.
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2.2. Sub-elements of FET

As shown above, FET clauses (hamely unqualified) themselves provide no
guidance regarding actual content of the standard. Tribunals therefore attempted to
provide definitions of FET creating more extensive formulations which include
particular characteristics of desired conduct of the host state. Often no theoretical
background of FET is dicussed and tribunals only enumerate individual sub-elements

and consider their violation.

In Tecmed, tribunal considered FET as an autonomous obligation based on the
wording of obligation interpreted accroding to Vienna Convention on the Law of
Treaties, on international law and principle of good faith. “The Arbitral Tribunal
considers that this provision of the Agreement, in light of the good faith principle
established by international law, requires the Contracting Parties to provide to

international investments treatment that does not affect the basic expectations that were

taken into account by the foreign investor to make the investment. The foreign investor
expects the host State to act in a consistent manner, free from ambiguity and totally

transparently in its relations with the foreign investor, so that it may know beforehand
any and all rules and regulations that will govern its investments, as well as the goals of
the relevant policies and administrative practices or directives, to be able to plan its
investment and comply with such regulations. Any and all State actions conforming to
such criteria should relate not only to the guidelines, directives or requirements issued,
or the resolutions approved thereunder, but also to the goals underlying such
regulations. The foreign investor also expects the host State to act consistently, i.e.
without arbitrarily revoking any preexisting decisions or permits issued by the State
that were relied upon by the investor to assume its commitments as well as to plan and
launch its commercial and business

<66

activities.“” (emphasis added). This definition mentioned some elements desired

conduct of host state: legitimate expectations, stability and transparency. This

66 Tecmed, para 154-157.
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enumeration is of course only demonstrative, optimized for the facts of the case.®’
Several tribunals gave different definitions mentioning other elements such as good
faith, due process, non-discrimination®® or wilful neglect of duty.®® Other sub-elements
of FET also emerged from case of law tribunals — Schreuer’® adds to the list freedom
from coercion and harrassment and compliance with contractual obligations, UNCTAD
pays also attention to manifest arbitrariness and role of investor conduct, OECD lists
among others obligation of vigilance and protection and autonomous fairness

elements.”

It is apparent that this substantive content of FET standard is a product of
arbitral tribunals created to facilitate their job by applying indeterminate FET clauses. It
also confers legitimacy on their awards by meeting the requirement of justification of
tribunals‘ findings (in a just society, result of any legal proceedings must be accordingly
reasoned so that parties to the dispute will know what lead the court or tribunal to that
particular conclusion). Moreover, sub-elements of FET help not only tribunals, but also
disputing parties to get an idea of standard’s content. Parties in their submissions now
refer directly to violation of FET sub-elements’®. Question may therefore arise, whether
inclusion of list of sub-elements into FET clauses will help to achieve consistency in
arbitral awards. Although this step might at first glance contribute to more stability and

certainty, actual implications are disputable.

Firstly, there may be controversies between contracting parties as to which sub-
elements should be included in the clause. While obligations such as due process or

good faith are generally considered by all civilized states as a necessary treatment of

%7 Case concerned a replacement by public authority of an open licence for operation of a landfill by a
licence of limited duration.

%8 Waste Management, para 98; Saluka, para 309; MTD v. Chile, para 113

& Genin, para 367.

7 principles of IIL, p. 140, 147.

" OECD Working Papers, p. 26, 39.

2 gee e.g. following memorials: http://www.italaw.com/sites/default/files/case-
documents/italaw4046.pdf, http://www.italaw.com/sites/default/files/case-documents/italaw4259.pdf.

26


http://www.italaw.com/sites/default/files/case-documents/italaw4046.pdf
http://www.italaw.com/sites/default/files/case-documents/italaw4046.pdf
http://www.italaw.com/sites/default/files/case-documents/italaw4259.pdf

foreign investment, the exact content of legitimate expectations’® or duty of compliance

with contractual obligations™ is ambiguous.

Secondly, with this high level of uncertainty attached to the contents of certain
FET sub-elements, parties to the dispute can take advantage of it and easily argue for
either host state-friendly or investor-friendly interpretation. The main benefit of adding
sub-elements into FET clauses, shedding more light on actual content of FET standard,

will be thus negated.

Finally, differences in standard’s content will arise from wording of the clause,

examples will be shown on a model clause:

1. Investments of the investors of either Contracting Party shall at all times be accorded
fair and equitable treatment and shall enjoy full protection and security in the territory
of the other Contracting Party.

For greater certainty, fair and equitable treatment includes treatment in accordance
with good faith, legitimate expectations of investor and principle of due

process. ®(emphasis added)

Word “includes” in the second sentence suggests that 3 sub-elements mentioned are
only a part of obligation falling within the scope of this FET clause. It makes the
standard more specific comparing to unqualified FET obligation, still leaves large space
open for tribunal’s discretion which can fill FET standard with any remaining

substantive content it considers appropriate.

2. Investments of the investors of either Contracting Party shall at all times be treated
in accordance with good faith, legitimate expectations of investor and principle of due

process.

7 Especially its immanent conflict with the right of state to regulate its domestic matters.

’* Does violation of contract by host state require use of puissance publique? Consortium RFCC v.
Morocco, para 33; Impregilo v Pakistan, para 266.

7 For other inspiration see Art. 5 of RWANDA-USA BIT.
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Aim of this clause is clear comparing to the first one — restrict the meaning of FET
standard only to 3 stated sub-elements: good faith, legitimate expectations and due
process. This wording even does not mention phrase “fair and equitable. However, same
effect can be achieved by using the first clause and replacing word “includes* with

“requires®. Obviously discretion of tribunals is considerably limited.

To sum up, enumeration of FET sub-elements can in some extent help to clear
the content of clauses included in BITs. It would merely confirm what has already been
alleged by tribunals and doctrine which is helpful since there is no precedentialy system
in international investment law. Tribunal may therefore potentially reject (based on
trustworthy justification) that sub-elements form part of FET standard, though this is
today highly unlikely. This rejection would be impossible if one of the model clauses
mentioned above was used. However, given the constant case law of tribunals, it is
doubtful whether there are any reasons for these concerns. Moreover, its use does not
take into consideration potential issues arising from relation of FET to customary
international law, influence of MFN clause on contents of the standard and most
importantly it denies the role of FET as a gap filling device™ in BITs and its
adaptability to facts of the case.

’® See UNCTAD FET 2012, p. 7. This function is the biggest advantage yet also a drawback of FET. High
level of discretion of arbitral tribunals and adaptability of FET to facts of the case stands in conflict with
legal certainty. Practice of states shows however, that FET clauses formed as unqualified obligations
prevail over clauses filled with substantive content (see table with example of the Czech Republic).
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3. In Search of Certainty — Theoretical Basis of Fair and

Equitable Treatment and its Content

The first part of this treatise shed light on current differences in FET clauses
present in BITs. Miscellaneous variants of their wording result in impossibility to adopt
an uniform approach regarding intepretation of their content. These differences are a
consequence of an imanent dispute about role of CIL in FET protection. It has been
confirmed by many authorities in the field of international investment law that
unqualified FET obligation, the most widespread type of clause, should be considered
as an autonomous standard demanding more protection than mere minimum standard of
treatment under CIL. This conclusion was confirmed by our analysis of the clause by
various methods of interpretation. However, answering one question rises another one,

much more serious: what conduct falls within the scope of FET?

If FET is an autonomous concept, its actual content cannot be determined by
making reference to CIL (and even that would not help because CIL is evolving and it is
questionable what is customary in the sphere of international investment). Second
approach, sub-elements of FET created by practice of arbitral tribunals, is also of no
assistance since content of some of them is not clear (typically legitimate expectations)
and most importantly their list is non-exhaustive, any tribunal can in future find a new
“type” of FET violation if it considers appropriate (regardless ofhow improbable that
is). Therefore there is a desperate need for a generally accepted test or set of rules which
would confer legitimacy on the standard and also put the need for legal certainty and its
autonomous gap-filling function into harmony no matter it may seem we strive for

squaring the circle.

FET is based on noble-minded ideals of fairness and equity. Thus it “requires an
attitude to governance based on an unbaised set of rules that should be applied with a
view to doing justice to all interested parties that may be affected by a State’s decision

in question [...]«.”” But this requirement is too vague, as well as any efforts to define

77 UNCTAD FET 2012, p. 7.
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notions of fairness, equity or justice. Reason for this is the fact that justice is inherently
connected to morality. Morality is a subjective cathegory which is differently
understood in every legal culture or environment, differences occur even between
individual persons. One must therefore look for a concept of morality which fulfill

following conditions:

1. It is applicable within realm of international law.

2. It is adaptable to specific conditions of international economic law,
international investment in particular.

3. It is generally accepted so that desired conduct will be endorsed by all states

irrespective of their position in international economy.

In the analysis | will proceed from theories of distinguished American legal
scholar Lon Fuller. Fuller as an opponent of legal positivism attempted to explain
concept of morality and introduce it into legal regulation. This is crucial also for FET,
since it is impossible to approach this standard only through mechanical application due

to its complexity and emphasis on fairness and justice.

In his major treatise Morality of Law, Fuller distinguishes between morality of
duty and morality of aspiration.”® Morality of duty is a set of rules where sanction is a
consequence of their violation. It starts at the bottom and prescribes basic rules which
must be honoured in every just society.”® “In short, the morality of duty somehow
defines the ‘basic requirements of social living,’ and the substantial core of these
requirements flows from elementary — and therefore hardly controversial — human
experience. Safeguarding these requirements is the (non-controversial) basic function
of the legal order, at least in modern, secular, pluralistic societies... “®® On the other
hand, morality of aspiration is an ideal to which our behaviour should be directed, it is a

8 Fuller, p. 12-17.

7 “It does not condemn men for failing to embrace opportunities for the fullest realization of their
powers. Instead, it condemns them for failing to respect the basic requirements of social living.“, lbid., p.
13.

80 Veraart, W. The Experience of Legal Injustice. Netherlands Journal of Legal Philosophy, Aflevering 3
2014. Available at:

http://www.bjutijdschriften.nl/tijdschrift/rechtsfilosofieentheorie/2014/3/NJLP 2213-

0713 2014 043 003 006/fullscreen [accessed on 20. June 2015].
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morality of excellence. The problem is the difficulty to grasp this perfect justice
(comparing to mere stating of standard of necessary behaviour as does morality of
duty). Violation in this case does not occur, one may be only criticised for not achieving
the highest standard set by morality of aspiration. Fuller ilustrates the difference on a
morality scale where imaginary line must be drawn to separate both moralities. This line
is crucial for recipients since it distinguishes the duty and mere encouragement for

excellency.

This means that for FET, and this applies to every standard used in any BIT,
morality of duty must be used (it is unacceptable to demand from host states to treat a
foreign investment by standards of excellency, especially if this excellency is not
defined). The problem with FET is its indeterminate nature which makes difficult to
draw the line on morality scale, that is to identify these “basic requirements of social

living™.
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3.1. Rule of law and FET

According to Lautenbach, Fuller’s concept of morality in legal system is
closely connected to rule of law.®! Like with FET, there is no generally accepted
definition of rule of law or this definitions is too vague (“government by law, not by
men*’) and its links to justice and fairness mean that it cannot be abbreviated to some
mechanical concept. Its application depends on historical, social and ideological
background in which it has developed® (FET requires same individual approach, see for
instance investor’s obligation to adjust its legitimate expectations to general regulatory

environment in the host country).

Rule of law consists of two elements. The first relates to control of power
(“rule”) — any legal system is created by some sovereign power which must be
controlled to prevent abuse of this power. This is however of lower importance in our
search for FET application test. The second element, legality (“of law*), prescribes
limits to the sovereign power “by demanding that government keeps to the law and
governs through law*.® It should also assure laws are general, stable or public, that is
the law will contain some quality requirements. Moreover, functions of the rule of law
concept correspond to the aims of FET:®* provision of stable rules to society (investors),
protection of individual (investor) from arbitrary power, promotion of a just legal

system in which individual (investor‘s) rights are adequately protected.85

To conclude, rule of law is ensured not by mere adherence to law, justice will
be achieved only if the law meets certain conditions. Similarly, only if the host state
respects them, treatment of investor will be considered as fair and equitable. And now
we return back to Fuller, since these conditions representing the minimum of morality

of duty are drawn from his example of King Rex.

81 Lautenbach, p. 38-42.
%2 Note differences between German Rechtsstaat based in constitution and British rule of law concept
developed in case law. Ibid., p. 24-30.
® Ibid. p. 20.
# Vvandevelde notes that that tribunals “have intepreted the fair and equitable treatment standard as
requring treatment in accordance with the concept of the rule of law.” Vandevelde, p. 49.
85
Lautenbach, p. 21-22.
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3.2. Requirements to host state

Fuller in his famous example of king Rex aiming at adopting a new legal order
discusses elements necessary in legal regulation to achieve morality. Rex makes 8
mistakes during his attempt: inability to create any rules at all (so that all cases would
then be decided ad hoc), inability to make them public, retroactive legislation, created
laws were incomprehensible, laws were contradictory, they require conduct impossible
for its recipients, frequent changes in legislation which result in deteriorated orientation
of recipients and finally inability to achieve conformity between promulgated laws and
their application in practice.®® These 8 mistakes result in 8 requirements legal system

must respect in order to secure legality in legal system®’:

1. Generality of rules is a basis of every legal system otherwise rights and
obligations would be accorded only ad hoc through political and administrative
decisions. However, though rules should be general, they must also allow some
discretion when deciding particular cases. Regarding FET, if we take as an example
case Tecmed, conditions to obtain a permit to operate a landfill must be stated in a

statute or other general form of law depending on legal system of the host state.

2. Promulgation of rules enables to achieve publicity. This requirement is
firmly connected with requirement of transparency which is considred as one of FET
sub-elements. Any demanded behaviour must be known beforehand to investor so that it
can adjust its actions.®® “If laws, administrative decisions and other binding decisions

are to be imposed upon a foreign investor by a host State, then fairness requires that the

8 Fuller, p. 41-42

8 Lautenbach, p. 38-39

8 See Metalclad, where investor was assured it had all permits to operate its investment. Nevertheless,
public authorities refused to grant necessary construction permit. Tribunal stated that “[...]all relevant
legal requirements for the purpose of initiating, completing and successfully operating investments
made, or intended to be made, under the Agreement should be capable of being readily known to all
affected investors of another Party. There should be no room for doubt or uncertainty on such matters.”;
Metalclad, para 76.
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investor is informed about such decisions before they are imposed.“® Although sub-
element of transparency has caused controversies and it is contested that it falls within
the scope of FET,* this does not diminish the role of publicity in achieving goals of

FET protection.

3. Retroactive laws are unacceptable since they cannot serve as a guideline for
investor to act in accordance with law. Any retroactivity would breach the sub-element
of legitimate expectations, because any law or statute should be regarded as an

undertaking or representation made explicitly by the host state.”*

4. Clarity of rules is necessary for the same purpose as prohibition of
retroactivity. Investor must be able to deduce its actual rights and obligations from a
respective rule, this is possible only if it is sufficiently clear. Concerning FET, clarity
does not refer only to statutes but also to decisions, representations and host-state’s
policy connected to operation of investment. It is linked to the sub-element of
transparency. The rules are not clear if host state does not disclose the rules to be

applied or it fails to disclose reasons for measures it adopted.*

5. Requirement not to adopt contradictory laws fulfils the principle of

consistency. Conglicting norms should not appear within single law as well as within

8 UNCTAD FET 1999, p. 51. Publicity is also crucial for assessment of actions of host state whether it
satisfies conditions of fairness and equity: “[...Jwhere a foreign investor wishes to establish whether or
not a particular State action is fair and equitable, as a practical matter, the investor will need to
ascertain the pertinent rules concerning the State action; " ibid., p. 51.

% UNCTAD FET 2012, p. 63: “A number of possible elements, such as transparency or consistency, have
generated concern and criticism. So far, they may not be said to have materialized into the content of
fair and equitable treatment with a sufficient degree of support.” This conclusion is particularly
interesting with regard to the first issue of UNCTAD Series from 1999 (see note above) which considered
transparency firmly to be a part of FET. See also p. 72 which discusses transparency with regard to level
of host state’s development.

* Investor should of course anticipate regulatory changes by host state as a legitimate means of
domestic regulation. “To be protected, the investor’s expectations must be legitimate and reasonable at
the time when the investor makes the investment. The assessment of the reasonableness or legitimacy
must take into account all circumstances, including not only the facts surrounding the investment]...]";
Duke Energy, para 340. It is apparent however, that in majority of retroactivity cases this
reasonobleness will be accomplished.

2 See e.g. Saluka, para 407, where the Czech government did not communicate with the claimant
reasons for its discriminatory treamtment and thus violation of FET.
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legal system as a whole.*® As with clarity, prohibition of contradictory legal regulation
in sphere of FET applies not only to statutes, but also to contracts or representations
made by the host state.** This is often connected to violation of sub-element of

legitimate expectations, that state failed act in accord with its promise.

6. Laws requiring impossible are prohibited since they cannot regulate
behaviour of its recipient. In economic sphere, some impossible requirements exist such
as absolute liability in contract. This liability is adherent to business risk and its
existence in legal system definitely should not trigger FET violation. Any investor
operating for instance a factory which causes damages to environment must be ready to

bear consequences.

7. Stability is another crucial function of legal system. Frequent changes in law
make it difficult for recipients to adjust their conduct to required behaviour. It makes
foreseeability of the law difficult and thus host state acts arbitrarily. This requirement
plays a special role in FET standard because it is projected into sub-element of
legitimate expectations. As with clarity, prohibition of contradictory legal regulation in
sphere of FET applies not only to statutes, but also to contracts or representations made
by the host state. This however brings a number of issues. Firstly, investor must take
into account the level of development of host state to prove its claim reasonable. This
was confirmed in a number of awards: “The assessment of the reasonableness or
legitimacy must take into account all circumstances, including not only the facts
surrounding the investment, but also the political, socioeconomic, cultural and
historical conditions prevailing in the host State.“*® It should be noted that stability

requirement does not equal to legitimate expectations. The latter refers mainly to

> In MTD v. Chile host state violated FET by issuing a construction permit which was however against
government’s urban policy. This “inconsistency of action between two arms of the same Government vis-
a-vis the same investor” violates FET even though investor is obliged to perform due diligence and get
knowledge of host state’s legal system. MTD v. Chile, para 163-166.

*in SGS v. Philippines, host state adopted inconsistent position by acknowledging debt but at the same
time refusing to pay it. SGS v. Philippines, para 162.

* Duke Energy, para 340. In Parkerings v. Lithuania, tribunal allowed legislative changes since Lithuania
was in the process of transition “from its past being part of the Soviet Union to candidate for the
European Union membership“, changes therefore could have been anticipated. Moreover, investor was

not given any assurances. Parkerings, para 333-337.
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situations where investor was given specific promises or assurances on which it relied.*
Secondly, specific requirements were found by some tribunals to activate FET through
breach of stability such as exercise of sovereign power by host state when violating
contract with investor® or non-existence of remedy before domestic courts.*® Finally,
especially where no assurances to investor were made, it becomes complex to balance
legitimate expectations and principle of stability with right of host state to regulate: “It
is each State’s undeniable right and privilege to exercise its sovereign legislative
power. A State has the right to enact, modify or cancel a law at its own discretion. Save
for the existence of an agreement, in the form of a stabilisation clause or otherwise,
there is nothing objectionable about the amendment brought to the regulatory
framework existing at the time an investor made its investment. As a matter of fact, any
businessman or investor knows that laws will evolve over time.«*® Stability requirement
is therefore not an absolute one. A line must be drawn on an imaginary scale which
would set up what is still a legitimate regulatory measure and what already makes it

excessively difficult for recipients to adapt themselves to the change.

8. Congruence between the rule and official acts is in FET generally embodied
in sub-principle of due process. It is generally the judiciary which aim it is to prevent
conflict between declared and applied law.'® If this condition is not met, we can speak
of violation of sub-principles of legitimate expectations (investor expects state will act
on the base of rules it issued) or due process. “A denial of justice could be pleaded if the
relevant courts refuse to entertain a suit, if they subject it to undue delay, or if they

administer justice in a seriously inadequate way...There is a fourth type of denial of
«101

justice, namely the clear and malicious misapplication of the law. “~“(emphasis added).

% E.g. Metalclad, para 89; CME, para 624; CMS v. Argentina para 277.

* Duke Energy, para 354, 358.

% Biwater v. Tanzania, para 635; Waste Management, para 115.

*pa rkerings, para 332. “[T]he object and purpose of the Treaty is not to protect foreign investments per
se, but as an aid to the development of the domestic economy. And local development requires that the
preferential treatment of foreigners be balanced against the legitimate right of Ukraine to pass
legislation and adopt measures for the protection of what as a sovereign it perceives to be its public
interest.” Lemire v. Ukraine Decision on Jurisdiction, para 273. See also EDF v. Romania, para 219;
Continental Casualty, para 258; Saluka, para 305-306.

100 Fuller, p. 79.

1% Azinian, para 102-103.
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Ignorance of own legal regulation in the process of creation of individual legal acts

indeed amounts to malicious missaplication.

The last quotation confirms that Fuller’s requirements are however
concentrated only on legislative power or executive power. But FET also contains
requirements to judicial power, as is shown in broadly recognized sub-element of due
process. Just treatment must therefore also encompass principles of possibility of
judicial review as well as well as the right to a fair trial.*> This will provide with

judicial aspect of equality before the law.

To sum up, “[w]hen law fails to meet the requirements of legality, its authority
can merely be based on enforcement. Only the ability of law to ensure order in society
would remain as a reason to respect law.«*®® If host state manages to fulfil above

mentioned 8 requirements'%*

it is very likely to achieve just treatment of investment
claims based on violation of FET will be rejected'®. These requirements are actually
accepted in every civilised state which accepts foreign investment as a means of
developing its own economy. No investor would take the risk and invest in a country
with non-public, incomprehensible, contradictory or frequently changed laws. It has
also been argued that they can apply to specific conditions international investment law
and FET standard. Of course, full achievement of these goals is often impossible
(absolute stability would prevent any changes in legal system), they should be therefore

balanced against each other.'®

102 Right to fair trial should encompass any possible violations of equality during judicial or

administrative proceedings such as refusal of courts to decide, undue delay in proceedings, intrusion of
executive or legislative power into decision-making process of the courts, discrimination on grounds of
nationality, failure to give notice or opportunity to be heard.

103 Lautenbach, p. 42.

Lautenbach argues that requirement of non-contradictory laws and laws not demanding impsossible
conduct should be incorporated under the condition of clarity. Ibid., p. 40.

% For use of legality requirements in the context of human rights, namely Articles 5 and 7 of European
Convention of Human Rights, see ibid., p. 71-73.

1% 1pid., p. 39.
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3.3. Legality and Morality

What is questionable is the relationship between requirements of legality and
morality. Can their use really lead to just content of laws? Criticism came from both

107 states

sides. Ronald Dworkin, advocate of moral principles as being the nature of law,
that requirements “[...] are not concerned with the material content of the law and are,
therefore, not concerend with morality.«*°® On the other side of theoretical spectrum,
Hart, proponent of legal positivism, argues that quality requirements do not prevent law
from pursuing aims which are not in accord with justice or morality. Functioning legal
system by itself does not amount to justice.'® However, Fuller himself did not dispute
the fact that his theory is not concerned with substantive content of the law. The
underlying principles of morality or justice can be either stated in constitution or can
stay as unwritten rules respected by the society. Though legality is only a formal basis
of rule of law, it still contributes to achieving goals of fairness. Firstly, both substantive
and procedural elements of legality are a prerequisite for enforcement of just
substantive content of the law. Secondly, form is likely to have a positive impact on the
content of the law. Thirdly, legality requirements ensure equality of recipients of the

norm (clear, stable, non-contradictory rules which are equally applied).**°

Finally, with regard to content of FET, criticism of Fuller plays no role.
Although the standard is referring to fairness and equity, tribunals have not employed
themselves into assessment of morality from the point of substantive content of host
state’s law in question. This approach would never be successful because of diverse
understandings of that substantive content in different countries, thus condition of
universal acceptance would not be fulfiled. On the other hand, Arbitrators therefore
rather evaluated morality from its formal side, side of legality requirements (due

process, transparency, consistency or non-discrimination).

% See more in Dworkin, Taking Rights Seriously, 1999, Harvard University Press.

Lautenbach, p. 46.

See also criticism of Hayek claiming there is no universal criterion safeguarding equality before the
law. lbid., p. 47.

"% pid., p. 47.
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3.4. Legality requirements — guidance for tribunals?

After proving the importance of indicators of formal quality of the law as
described by Fuller, their strong influence on actual substantive content of the law and
relevance in the sphere of FET, we can proceed to implications drawn from these
findings which can be used by tribunals in practice. Due to complexity of FET standard

it is necessary to distinguish procedural and substantive law violations.

Procedural aspect is concerned with fair and equitable application of the law to
an investor. This however does not mean that international tribunals serve as appelate
bodies to decisions of national courts.** Returning back to procedural legality
requirements established above, the first question tribunal should be concerned with is
whether investor has access to judicial review of acts of the host state. This is a

prerequisite to fulfil the goal of due process.

If investor is given the chance to pursue its claim, second part of analysis takes
place. Tribunal in Mondev observed: “The test is not whether a particular result is
surprising, but whether the shock or surprise occasioned to an impartial tribunal leads,

on reflection, to justified concerns as to the judicial propriety of the outcome [...] In the

end the question is whether, at an international level and having regard to generally
accepted standards of the administration of justice, a tribunal can conclude in the light

of all the available facts that the impugned decision was clearly improper and

discreditable, with the result that the investment has been subjected to unfair and
inequitable treatment. This is admittedly a somewhat open-ended standard, but it may
be that in practice no more precise formula can be offered to cover the range of

possibilities. “**?

(emphasis added). Judicial propriety is embodied in the concept of fair
trial, which is reflection of principle of (procedural) equality. Any possible violations of
that principle found or considered by tribunals such as violation of domestic law by

court’s decision™**, not receiving notice of ongoing proceedings**, discrimination

mu Azinian, para 99.
12 Mondeyv, para 127.
1 Loewen, para 135.
| LC AMTO, para 86.
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against investor based on nationality, influence of legislative or executive power on
decision-making process''®, right to be heard, right to judicial review of administrative
decision™'® or undue delay all secure equality (not just with domestic litigants in similar

situations, but also with the opposing party to the dispute — the host state).

Finally, tribunal must check whether investor exhausted all local remedies

provided to him by host state. This has been confirmed by a number of tribunals.**’

To conclude, alleged violations of FET in the sphere of procedural
requirements of legality can be judged based on following steps:

1. Does investor get an opportunity for judicial review of host state’s
regulatory measure?

2. Is the measure in accordance with principle of equality?

3. Did investor exhaust all local remedies?

Substantive aspect is more complicated since host state’s violations can take
various forms depending on what Fuller‘s legality requirements were breached. The aim
is to extract universally accepted conclusions from these requirements. Vandevelde
introduces 4 principles of rule of law that should be applied on any alleged violations of
FET: reasonableness (influences content of laws), consistency, non-dicrimination (both

influence structure of laws) and transparency (concerns operation of laws).*®

Reasonableness ensures that acts of the host state are not arbitrary, this means
that they must be “reasonably related to a legitimate public policy objective*.!*® This is
not the case where acts are politically motivated.*?® This principle is the most difficult
one to apply because of its assessment of content of the law and balancing of legitimate
regulatory measures with interests of investor, it will always demand on circumstances

of the case. It encompasses also the requirement that law does not demand any

s Bayindir, para 252.

e Thunderbird, para 200.

1w Chevron, para. 235; Bayindir Decision on Jurisdiction, para. 252; Saipem, para 151; Loewen, para 137.
s Vandevelde, p. 52.

Ibid., p. 54.

Eureko, para 233; Pope & Talbot, para 181.
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impossible conduct. Also non-discrimination principle falls within the scope of
reasonableness,’* since it is also concerned with law’s content and discrimination is

allowed only on reasonable grounds (not on basis of nationality e.g.).*??

Consistency is closely connected to sub-element of legitimate expectations.’®
This sub-element usually refers to situations where host state has given prior assurances
or promises regarding operation of investment which were not afterwards respected.
However, consistency is not exhausted by that. Apart from requirement of stability, it
also embodies requirements of prohibition of retroactivity, consistency between rules
and official acts and prohibition of contradictory rules. Consistency is related to

124 as a prerequisite of legal certainty — it demands laws which are

foreseeability
sufficiently clear and precise (so it enables recipients to draw consequences from it),
foreseeability also excludes retroactivity and mutually contradictory positions.
Tribunals should therefore inquire, whether there are any limits (e.g. time) regarding use
of discretionary power by host state, whether law enumerates reasons for which they

can be exercised and if use of this power can be reviewed by independent authority.

Finally, transparency concerns not only the requirement of publicity, but also
clarity and generality of the law in question. Most violations of FET are found if host

P! This applies only if we consider non-discrimination as a part of FET standard. Schreuer rejects that by

stating that “[t]here is no good reason why treaty drafters should use two different terms when they
mean one and the same thing. Equally it is difficult to see why one standard should be part of the other
when the text of the treaties lists them side by side as two standards without indicating that one is
merely an emanation of the other.” Principles of IIL, p. 175.

122 Eureko, para 233.

For a more detailed discussion see part dedicated to requirement of stability.

Foreseeability is not absolute, it should only be reasonable (as well as expectations of investor have
to be legitimate). This does not apply only to investor-host state relations, but was also confirmed by
European Court of Human Rights: “[...] @ norm cannot be regarded as a "law" unless it is formulated with
sufficient precision to enable the citizen to regulate his conduct: he must be able - if need be with
appropriate advice - to foresee, to a degree that is reasonable in the circumstances, the consequences
which a given action may entail. Those consequences need not be foreseeable with absolute certainty:
experience shows this to be unattainable. Again, whilst certainty is highly desirable, it may bring in its
train excessive rigidity and the law must be able to keep pace with changing circumstances.” Sunday
Times, para 49.
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state fails to disclose rules to be applied*?® which brings uncertainty on operation of

investment.

To summarise, alleged violations of FET in the sphere of substantive
requirements of legality can be judged based on following steps:

1. Is host state’s measure reasonable (mostly search for legitimate public
purpose)?

2. Is it consistent and foreseeable (what are the limits for use of discretionary
powers)

3. Is the measure transparent (investor knows in advance all regulations

necessary for operation of its investment)?

2 MTD v. Chile, para 163; Metalclad, para 176. Note that neither this principle (nor reasonableness or

consistency) is absolute and exemptions may arise to the benefit of host state (see e.g. Parkerings, para
342).
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4. Recent Trends — Argentine Debt Restructuring

Landmark case Abaclat?®

issued in August 4, 2011 confirmed jurisdiction
over the dispute between the Argentine Republic and over 60 000 Italian bondholders
regarding process of sovereign debt restructuring (SDR). One of allegedly violated
provisions of Argentina-Italy BIT™?’ is also FET “by ignoring any concept of
proportionality in responding to its temporary financial crisis and continuing to impose
through arbitrary legislative and other regulatory actions an unjust excessive burden on

Claimants long after the abatement of any issues*.*?

Relevant provision which includes FET clause is in Art. 2(2) of the BIT:
Investments made by investors of each Contracting Party shall at all times be accorded
fair
and equitable treatment. Neither Party shall impair by arbitrary or discriminatory
measures the management, maintenance, enjoyment, transformation, cessation or

disposal of investments made in its territory by the other Contracting Party’s investors.

FET is therefore mentioned with additional substantive content (prohibition of
arbitrary or discriminatory measures), but otherwise its wording is traditional without
any specific reference to international law or CIL, it is an unqualified obligation, as in
majority of other BITs.

Abaclat is still a pending case, 8 years after commencement of proceedings
and almost 4 years after date of dispatch of decision on jurisdiction, parties only start to

consolidate their positions in the merits phase. Aim of this part is to evaluate arguments

12%1CSID case. no... Decision is groundbreaking because it accepted mass claims although Argentina-Italy

BIT did not mention collective proceedings. It also considered bonds as a qualifying investment
notwithstanding the Salini criteria and lack of territorial link (bonds were purchased on secondary
market and did not realte to a specific economic enterprise in the host state). Se also Strong, p. 266-271;
De Luca, p. 6-19.

127 8IT is available at: http://investmentpolicyhub.unctad.org/lIA/country/8/treaty/135 [accessed on 20
June 2015], English excerpts: http://www.investorstatelawguide.com/documents/documents/BIT-
0254%20-%20Argentina-Italy%20BIT%20(1990)%20[English%20translation]%20(excerpt).pdf.

128 Abaclat, para 264.
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of both parties from the point of findings reached in previous parts and to apply the test
of legality requirements in the light of circumstances of Argentine debt restructuring.
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4.1. Background: Argentine Great Depression and SDR

In years 1991 — 2001, Argentina issued $186.7 billion** in sovereign bonds
which were purchased both on domestic and international markets. This was a result of
positive economic development in the country, resulting from opening of the economy
to the outside world. This also lead to conclusion of more than 50 BITs with other states

(including Italy) to encourage foreign investment.

For number of reasons such as highly irresponsible fiscal policy, high level of
corruption, overvalued currency and convertibility plan (guaranteed convertibility of
pesos to dolar in a fixed rate) and drop in global commodity prices, Argentina

eventually sunk into economic crisis.**

As a result of its inability to pay off its debts, Argentina decided to default its
public debt at the end of 2001 for not being able to pay it. This resulted in two waves of

debt restructuring®®. The first wave came in 2005 and was described by a large

132 R 133

haircut™ and generally low participation regarding previous experience with SD
The second wave followed in 2010 with aim to reduce the number of holdouts (creditors
so far not participating in SDR). Around two thirds of the remaining holdouts accepted

the new offer, total participation in SDR therefore exceeded 90% of defaulted debt. Part
of the creditors which did not participate in either wave, holding $1 billion in Argentine

bonds, started above mentioned ICSID claim.

However, Argentina was not the only subject to blame for economic
depression. A number of external factors contributed to the current situation, including

policy of International Monetary Fund (IMF). Hornbeck notes: “In retrospect, it is also

129 Wiessner, p. 58.

Details on Argentine crisis in Hornbeck, p. 1-8.

SDR can be described as “formal and legal change in the contractual arrangements of the debt, such
as reducing the face value of the obligations, issuing new bonds with lower interest rates and longer
maturities, and capitalizing overdue interest, usually at a sizable loss to bondholders.” Ibid., p.4

B2 Haircut is a percentage reduction of the amount that will be repaid to creditors
(http://lexicon.ft.com/Term?term=haircut). Participating creditors received only 25-30% of the nominal
value of original bonds. Wiesner, p. 58.

33 Around 76% of defaulted bonds were exchanged. Abaclat, para 80. A typical participation rate
exceeds 90%, also haircut reduction usually does not exceed 50%. Sahay, p. 8,11.
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clear that in addition to Argentina’s policy choices and an increasingly hostile global
economy, actions by the international community were complicit in deepening the
severity of Argentina’s financial crisis. Global credit markets lent generously to
Argentina, compounding the problem by chasing high yield even after risk factors
began to rise to worrisome levels. Investment bank and credit agency reports overstated
Argentina’s strengths. Also, the IMF agreed to numerous lending arrangements made
between 1991 and 2001 based on promised changes in Argentine policies, and
economic assumptions and projections that ranged from being overly optimistic to
wildly unrealistic. U.S. policies for much of the time could not be divorced from those of
the IMF. Without the IMF, the convertibility plan would have collapsed much sooner.
By its own admission, the IMF made repeated mistakes in surveillance, conditionality,
and economic analysis that resulted in lending too much for too long into an untenable
situation.”** As will be shown below, this aspect might have crucial importance for
exempting Argentina from liability.

134 Hornbeck, p. 3.
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4.2. Argentina’s position

Moving to actual violation of FET clause in Argentina-ltaly BIT, Argentina

can take various positions of defence.

Firstly, it may try to argue for restricitive interpretation of FET that it does not
demand more than minimum standard under CIL. Proving a wilful neglect of duty,
manifest arbitrariness or bad faith in the field of SDR, so far unexplored by investment
arbitration, is likely to become an insurmountable burden (especially with regard to

frequent occurence of SDR in last decades and its support by IMF).*®

Ideological basis
of this argument was explained above, according to its advocates it provides with
predictability and boundaries regarding content of the standard. This is likely to be
rejected for following reasons: Respective BIT contains unqualified FET obligation and
actual content of the standard depends on the specific wording of applicable clause.**
Moreover, alleged predictability is relativized by disputes concerning formation and
existence of international custom in the sphere of international economic law, foreign

investment and debt restructuring.

Another argument is the need to balance justice and interests of investor and

host state in the process of application of the standard.**’

Aim of SDR is improvement
of economic situation in the country by reducing the public debt, thus serving public at
large by preserving health care and other necessary public services secured by state. On
the other hand, does this apply to mere inability of host state to pay off its debts? If the
answer is affirmative, it will become a negative motivation for host states since they
would lose any incentive to sound administration of public finances. In case of default,
debtor would only use economic crisis and “public interest” as an excuse for SDR or

non-payment of its debts.

135 Sahay, p. 8, Sovereign Debt restructurings — Recent Developments, p. 6.

FET in Arb. Practice, p. 364. Note however that according to some ICSID cases, conclusions drawn by
NAFTA tribunals as equation of FET to CIL are universally applicable notwithstanding wording of the FET
clause (see Genin, para 367 or American manufacturing, para 6.07). Yet this opinion is against methods
of interpretation as well as prevailing case law elaborated in the second part of this treatise.

37 UNCTAD FET 2012, p. 7.
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Since tribunal is much more likely to consider FET as an autonomous standard
(or at least find that contents of the standard are the same either it autonomous or CIL-
based), Argentina is likely to argue that it managed to preserve a stable legal

environment.

It has already been affirmed that every state has a sovereign power to regulate
its domestic matters and react by these measures on newly arising circumstances.*
Argentina will claim that consistency principle outlined above which embodies sub-
element of legitimate expectations was violated only if certain assurances were given to
bondholders regarding non-performance of SDR*®. There were no such promises and
domestic legislation or investment contracts (bonds) did not include any stabilization
clauses™*° prohibiting reaction of the state to economic crisis.*** Representations
expressed in the preamble of the BIT such as commitment to a more stable economy are
too broad to be considered as a specific assurance. Accomplished changes of bond’s
terms did not amount to a roller coaster effect (continuous and endless changes)**? and

relative stability (regarding circumstances of the crisis) was achieved.

Issues may however arise with regard to transparency. In SDR, it can be
achieved by regular consultations with creditor committees which encourage early and
active participation of creditors in the whole process. Because of dispersed creditor
structures, it is often difficult to identify and communicate with them. The ideal
scenario is a joint development of the exchange offer between host state and committees
which was the case in a high number of restructurings.™*® This can be fulfiled by asking

for feedback to governmental proposals of SDR or notices in media.

138 Vandevelde, p. 66.

B3 “ynlike [...] conclusion regarding contractual and semi-contractual arrangements as well as unilateral
statements, the host state’s regulatory measures alone are generally in sufficient in forming legitimate
expectations protected by FET clauses.” Hirsch, p. 18.

Y9 stabilization clauses are designed to make new laws or regulatory changes inapplicable to the
particular investment project; or providing that although new regulatory measures are applicable to the
investment, the investor shall be compensated for the cost of compliance with them. Ibid, p. 5.

YL “In the absence of a stabilisation clause or similar commitment, which were not granted in the
present case, changes in the regulatory framework would be considered as breaches of the duty to grant
full protection and fair and equitable treatment only in case of a drastic or discriminatory change in the
essential features of the transaction.” Toto v. Lebanon, para 244.

142 PSEG, para 254.

s Examples are SDR in Uruguay (2003), Ukraine (2000), Grenada (2005) or Jamaica (2010). Sahay, p. 22.
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In Argentina, Global Committee of Argentinian Bondholders (GCAB) was
formed to represent creditors holding more than 50% of all bonds. However, GCAB

was never formally recognized by government***

and according to IMF ’no constructive
dialogue was observed and the authorities presented a non-negotiated offer, which
eventually led to a restructuring of eligible debt and past due interest of about two-fifths
of total debt, more than three years after the default.”**> Conclusions regarding

foreseeability of SDR are therefore difficult to predict.

Defence by public interest has already been mentioned being connected to
principle of reasonableness.'*® Rational policy in the form of protection of its population
against economic crisis can be accepted because of “the general welfare of the public
that warrants recognition and protection”.**” In National Grid, another case arisen after
Argentine great depression, economic crisis was considered to be an important element
when assessing the fairness of measures taken by host state: “The Tribunal’s conclusion
that the Respondent has been in breach of the Treaty cannot ignore the context in which
the Measures were taken. The determination of the Tribunal must take into account all
the circumstances and in so doing cannot be oblivious to the crisis that the Argentine
Republic endured at that time. What is fair and equitable is not an absolute parameter.

What would be unfair and inequitable in normal circumstances may not be so in a

situation of an economic and social crisis. The investor may not be totally insulated

from situations such as the ones the Argentine Republic underwent in December 2001

and the months that followed. For these reasons, the Tribunal concludes that the breach

of the fair and equitable treatment standard did not occur at the time the Measures were
taken on January 6, 2002 but on June 25, 2002 when the Respondent required that
companies such as the Claimant renounce to the legal remedies they may have recourse

59148

as a condition to re-negotiate the Concession.”™ ™ (emphasis added). Vandevelde states,

that this distinction on the timeline of events points (breach of FET occured because of

“bid, p. 22.
1> Sovereign Debt restructurings — Recent Developments, p. 36.
146
Saluka, para 460.
Black’s Law Dicitionary, p. 1266.
National Grid, para 180.
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requirement to renounce legal remedies) to the fact that tribunal allowed modification of

its commitments because of aggravated economic situation.*°

However, this defence falls short for various reasons. Firstly, the same tribunal
rejected Argentina’s argument that the measures were taken within a state of necessity
which exempts it from any responsibility for losses of investor. Argentina did not fulfil

1%0 since it contributed

conditions of article 25 of Draft Articles on State Responsibility
to that situation of necessity. As was shown above and also confirmed by the tribunal,
the crisis was not caused only by external but also internal factors.™ Contribution of
the host state was “sufficiently substantial and not merely incidental or peripheral”'>?
and thus state of necessity cannot be invoked.™® It should be noted that this defence
does not preclude tribunal from finding a violation of FET standard, it is however

crucial from liability perspective.

Secondly, tribunal in Continental Casualty solving another dispute emerged

under Argentine economic crisis, rejected state of necessity with regard to restructuring

154

of certain treasury bills (where FET violation was found)™" since Argentina’s financial

19 Vandevelde, p. 76. See also National Grid — case commentary, p. 2.

% any case, necessity may not be invoked by a State as a ground for precluding wrongfulness if: (a)
the international obligation in question excludes the possibility of invoking necessity; or (b) the State has
contributed to the situation of necessity. Draft articles on Responsibility of States for Internationally
Wrongful Acts, p. 80.

©luas noted in the evaluation of the crisis by the IMF, both types of factors played a role and their
importance varied over time but they all had a significant part in contributing to its seriousness.“
National Grid, para 260.

52 Draft articles on Responsibility of States for Internationally Wrongful Acts, p. 85.

In LG&E, state of necessity was accepted due to existence special provision in Argentina-USA BIT,
Article XI: “This Treaty shall not preclude the application by either Party of measures necessary for the
maintenance of public order, the 62 fulfillment of its obligations with respect to the maintenance or
restoration of international peace or security, or the protection of its own essential security interests.”
Host state was exempted from liability since this article established state of necessity (LG&E, para 261).
However, no such provision exists in Argentina-Italy BIT.

> When evaluating legitimate expectations, attention must be paid to “unilateral modification of
contractual undertakings by governments, notably when issued in conformity with a legislative
framework and aimed at obtaining financial resources from investors deserve clearly more scrutiny, in
the light of the context, reasons, effects, since they generate as a rule legal rights and therefore
expectations of compliance;“, Continental Casualty, para 261. In Abaclat, process of SDR is not an
unilateral modification since it is based on the consent of bondholders. However, given the low chance
of holdouts to succeed (claims before domestic courts are almost surely rejected, foreign judgements
will not be enforced in Argentina and abroad host state has only a small number of seizable assets), the
reality is that creditors are often implicitly forced to participate in SDR.
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conditions were improving, percentage of the original value of the debt that Argentina
unilaterally offered to recognize was too low (U.S.$0.30 per dollar) and offer was based
on condition that any other rights would be waived including protection of the BIT.**®
At minimum 2 of these conditions to reject necessity**® defence apply in Abaclat — large
haircut around 70% and (concerning the second wave of SDR) also improved economic
situation of the country.

Finally, case law concerned with FET and Argentine crisis is far from unified.
Tribunals in CMS v. Argentina™’ or Enron**® found violation of FET clauses

nothwithstanding economic circumstances.

> Ccontinental Casualty, para 220-222.

% More on necessity defence and cases concerning Argentina in Alvarez, Brink: Revisiting the Necessity
Defense.

7 CMS v. Argentina, para 277-281.

158 Enron, para 268.
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4.3. SDR and sub-elements of FET

Before moving to application of the test of legality requirements to SDR,
Argentine defence will be considered by current traditional method of addressing the
content of FET standard: enumeration of particular sub-elements. This method is used
also because of wiping off the differences between autonomous and CIL-linked FET.
Some useful arguments for both sides have already been addressed in the paragraphs

above on stable legal framework, transparency and public interest.

As for legitimate expectations, host state may argue that losses incurred by
SDR on the value of investment are a result of ordinary business risk. Otherwise
claimant would not have to meet any burden of proof, it would only label respective
actions of host state as breaches of its expectations. Pursuant to Argentina, risk of
default is an inherent part of investment (see case law drawing attention at specific
circumstances in the host state)** including occurence of SDR.° “Otherwise, both
parties would not be sharing some of the costs of the crisis in a reasonable manner and
the decision could eventually amount to an insurance policy against business risk, an
outcome that, as the Respondent has rightly argued, would not be justified.”*®* SDR
became a common tool in international economic relations and thus expectation of full
repayment may not be legitimate. But though it is true that so far no tribunal held host
state liable for performance of SDR but that should not be a burden (in fast evolving
field of investment arbitration concepts of new possible violations emerge every year).
Furthermore, claim may not demand full repayment but instead argue that haircut

pushed through by Argentina was too high and thus unreasonable.

Question is whether investor got the opportunity to evaluate the risk of
potential restructuring. As was already stated no assurances were given (but what if
tribunal finds that conditions stipulated in the bonds as contacts between host state and
investor represent this assurance) regarding future SDR. IMF “/...]did not set any fiscal

159 Parkerings, para 333; MTD v. Chile, para 171.
%0 years 1950-2010, sovereign debt restructuring episodes have become widespread around the
world, with more than 600 individual cases in 95 countries during the past 60 years alone. Of these, 186
were debt restructurings with private creditors (foreign banks and bondholders). Sahay, p. 9
161 .

CMS v. Argentina, para 248.
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targets for Argentina beyond 2004 and ventured no opinion on Argentina's capacity to
repay its debts.”'®> Moreover, specific nature of bonds should be taken into account.
Investor here is not an international corporation but an individual with restricted
knowledge of Argentine economy (especially if all factors at the time of purchase of
bonds, including policy of the IMF, did not point to any issues) with limited capability
to accomplish a proper due diligence. On the other hand, factor in favour of the host
state is a development of rating of the bonds. According to Moody’s, rating of
Argentine bonds in the 1990s (when they were purchased by current holdouts in
Abaclat) was always oscillating between grades “highly speculative* and “non-
investment grade speculative“.*®® Ignorance of these ratings would result in a fact that
they are meaningless. Investors would not be motivated to perform a due diligence since

BIT protection would serve as a means of insurance of their investment.*®

Argentina will also claim that its actions were performed in good faith
(measure to cope with economic crisis).*®® Indeed investor will not prove any
conspiracy by state organs to inflict damage upon their investment. However, number of
tribunals confirmed that bad faith is not a prerequisite for finding a violation of FET

standard.®

Moreover, good faith may be lacking because of mentioned implicit threat
by host state that non-participants in debt restructuring will lose any hope to receive

their money back whatsoever.'®’

Another circumstance which may lead to conclusion of bad faith on the side of
Argentina is so called “Rights upon future offers” (RUFO) clause in its bonds and its

162 Argentina's debt restructuring: A victory by default?, 2005, The Economist. Available at:

http://www.economist.com/node/3715779 [accessed on 20 June 2015].

1% See http://www.tradingeconomics.com/argentina/rating and Moody’s, p. 20.

Schreuer claims that “A simple breach of contract is part of normal business risk, [...] a breach of
contract resulting from serious difficulties on the part of the government to comply with its financial
obligations cannot be equated with unfair and unequitable treatment.” FET in Arb. Practice, p. 380.

165 Importance of this sub-element is disputed between authorities. Schreuer considers it as “inherent in
FET” citing e.g. Saluka, para 307. However, Vandevelde argues that godd faith adds nothing to already
established principles of reasonableness, consitency or transparency and has no importance for
interpretation of FET clauses. Principles of IIL, p. 145; Vandevelde, p. 97-98.

106 “nejther State practice, the decisions of international tribunals nor the opinion of commentators
support the view that bad faith or malicious intention is an essential element of unfair and inequitable
treatment or denial of justice amounting to a breach of international justice.” Loewen, para 132. See
also Enron, para 263; Azurix, para 372.

167 Wiessner, p.58.
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expiry in 31 December 2014. According to RUFO if Argentina makes a better offer to
some creditors before date of expiry of the clause, other bondholders have a right to the
same treatment. This was also an “excuse” for Argentina not to pay to holdouts who
recently won their suits before US courts, since otherwise same amount would have to
be paid to creditors participating in restructuring.'®® After expiry of RUFO clause
nothing prevents Argentina to settle with all creditors (without ruining its financial
reserves as the case would be if clause was triggered). Any other delaying tactics would

contribute to suspicion of bad faith.

Argentina’s actions will probably not be found discriminatory — there was no
intention to discriminate and there was no distinguishing between bondholders based on
nationality or other characteristics. Prohibition of arbitrary acts may however be
triggered given low percentage of consenting bondholders (in comparison with other
countries experiencing default) and no discussion with creditor committees regarding
final offer. All this may contribute to finding Argentina at least partly liable, though
goals it pursued and policy it adopted were generally reasonable in light of its situation

at that time.

Finally, lack of cooperation with bondholders in creation terms of SDR
mentioned in the last paragraph may amount to violation of last main FET sub-element
— due process. It has already been confirmed that due process applies not only to
judicial but also administrative proceedings.'®® If we look at the case law and extract
examples of violation of due process,'”® only denial of access to justice can be
considered as breached in the case at hand. However, it is improbable that national law
of Argentina provides with obligation to actively collaborate with bondhodlers in case
of debt restructuring. Moreover, although it is a prefered practice no such obligation
was stipulated by international organizations including IMF.*"* On the other hand,

168 Rufo expiry will test Argentina’s willingness to settle debt, 2014, Financial Times. Available at:
http://www.ft.com/intl/cms/s/0/e554502e-8fa4-11e4-9ea4-00144feabdcO.html#axzz3dhCNs1Qn
[accessed on 20 June 2015].

169 Thunderbird, para 200.

UNCTAD FET 2012, p. 80.

7 Sovereign Debt Restrucutring — Recent Developments, p. 36, note 39.
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these “take it or leave it” options as presented by Argentina lack legitimacy and are

likely to contribute to violation of other principles, namely transparency.
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4.4. Sovereign Debt Restructuring and Legality Requirements Test
Before concluding | will apply the test based on principles of rule of law and
Fuller’s legality requirements (developed in Part 3) to SDR process in cirumstances of

Argentine economic crisis, taking arguments outlined above into consideration.

4.4.1. Procedural requirements

1. Does investor get an opportunity for judicial review of host state’s regulatory
measure?

This question may be answered from two points of view. Firstly, bondholders
indeed did not get any opportunity to review or participate in formation of exchange
offer of the bonds. However, since probably no obligation exists to “provide justice*,

denial of justice in this case cannot be argued.

Secondly, bondholders not participating in restructuring were not precluded to
pursue their claims before courts, including proceedings abroad (based on forum

choices of various bonds — USA, Italy, Germany).*"

2. Is the measure in accordance with principle of equality?
Equality was not achieved in formation of exchange offer since it was rather
an unilateral step of Argentina. However as stated above, this is not prohibited by any

legal rule. There was therefore no clear or malicious missaplication of own law.

What raises concerns is measure from February 2005 when Argentina passed
Ley 26017 which prohibited any new wave of restructuring and any settlement with
nonparticipating bondholders.*”® Obviously, this law, designed to prevent creditors from
holding out, raises concerns about equal treatment between Argentina’s bondholders.

The law was subsequently set aside and second wave of SDR was enabled.

172 Wiessner, p. 59.
73 Waibel, p. 18.
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Confirmation of equality in proccedings between holdouts and Argentina
would depend on each circumstances of each proceeding. Violation of due process and
liability of Argentina would however exist only if proceedings took place before
Argentine courts (e.g. because of forum choice in the bonds) and these courts did not

provide with procedural legality requirements.
3. Did investor exhaust all local remedies?

Because of specific nature of possible due process violation in Abaclat,

investors cannot be asked to exhaust local remedies since there are not any available.
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4.4.2. Substantive requirements

1. Is host state’s measure reasonable (mostly search for legitimate public purpose)?

The public policy objective (economic crisis) is existent but this is not
sufficient. Assessment of reasonableness in this case will be a complex issue because of
intricate circumstances surrounding the case. Tribunal will have to consider both
internal and external reasons of the crisis, admissibility of the necessity defence and

other factors.

What might serve as a guideline is the different ideological base between first
and second wave of restructuring (protection of public welfare versus attempt at
additional reduction of its commitments stemming from public debt in spite of better
economic situation), harsh conditions of the exchange (e.g. large haircut)'’* and bad
faith of Argentina in unwillingness to settle with its creditors at all (after expiration of
RUFO clause). Tribunal will have to answer what does prevent host state (arguing with
public policy objective) from continuing restructuring to the point where value of
original investment will reach zero and, most importantly, whether the measures taken

were proportional .}

2. Is it consistent and foreseeable (what are the limits for use of discretionary powers)?

Given the widespread use of SDR in last decades (and possibility of loss of

investment value), the obligation of every investor'’®

to bear negative consequences of
business risk (connected to performance of due diligence), not very promising rating of
Argentine bonds at time of their purchase and large discretionary powers of host states
in this sphere, it is going to be difficult for claimants to prove that they could not

foresee host state’s actvities. No specific assurances were given regarding exclusion of

4 This argument is disputed by Kiguel in Argentina’s Debt: the Good, the Bad and The Ugly.

Apart from rational policy it must fulfil that “investment is not put under strain by a State measure
any more than is necessary.” Klager, FET and Sustainable Development, p. 248.

7® Muchlinski considers adequate knowledge of risk together with duty to refrain from unconscionable
conduct and conduct business in a reasonable manner as three main obligations of every foreign
investor. Muchlinski, p. 536-556.
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future SDR. However, what if tribunal considers the change of bonds* terms as a

retroactive measure?

3. Is the measure transparent (investor knows in advance all regulations necessary for

operation of its investment)?

Host state will claim that no violation of transparency exist since the whole
SDR process was clear and public. However, disputes may arise concering treatment of
creditor committees by Argentine government and their insignificant role. Moreover, in
view of strong economic growth of Argentina following after the default in 2001,

creditors are likely to claim bad faith of host state in its negotiation tactics.*”’

Y7 \Waibel, p. 17.
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Summary and Conclusion

Current functioning of FET is far from being perfect. Evaluation of each case,
each regulatory measure taken by the host state from the perspective of FET is
dependent upon circumstances of the case, wording of the FET clause, preferences and
ideological background of arbitrators. Too many factors to be considered all at once and
impossibility of an uniform approach. Therefore it will always be “difficult to reduce

the words ‘fair and equitable treatment ‘ to a precise statement of a legal obligation.“178

It has been argued to the benefit of prevalent opinion that FET is rather an
autonomous standard. Finding an international custom in the sphere of international
investment is a challenge and tribunals fail to provide evidence of its existence. Still
considerable number of BITs include FET obligation linked to CIL. Out of 18
international investment agreements concluded in 2013, 8 opted for this approach.'™
Ambiguous attitude is also proven by stance of the European Union: while European
Parliament is in favour of CIL-linked standard, Commision supports the opposite
approach.*® However, it has been stated that differences in wording are only a minor
issue which could be solved only by renegotiation of all FET clauses in thousands of
BITs in force into a single wording with uniform intepretation. This is, of course, an

utopian version.

The main difficulty has always been drawing a clear line between host state’s
right to sustainable development through rational (economic, environmental) policies or
regulatory measures and maximum protection of investor. Equity and fairness strive for
both and principles such as reasonableness, transparency or consistency deduced from
rule of law and Fuller’s theory help to shed light on that line. However, still high level

of uncertainty remains which was shown on the pending case of Argentine debt

178 Blackaby, p. 489.

World Investment Report, p. 117.

180 European Parliament resolution of 6 April 2011 on the future European international investment
policy, para 19, availbale at: http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-
//EP//TEXT+TA+P7-TA-2011-0141+0+DOC+XML+VO//EN [accessed 18 June 2015]; EC Communication
Towards a comprehensive European international investment policy, p. 11, available at:
http://trade.ec.europa.eu/doclib/docs/2010/july/tradoc _146307.pdf [accessed 18 June 2015].
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restructuring. Current approaches of FET interpretation refer to a certain area within
which the liability line of the host state is drawn thus judging the liability from

circumstances of the case.®

Fair and equitable treatment is based on “broadly conceived equity* which
refers to equity as the governing applicable standard for the accomplishment of resource
allocation.™® This gives an enormous opportunity to apply noble ideals of justice and
fairness in the field of foreign investment. It leads to one complication: there is no
common understanding of justice and every individual will treat it differently. This
however does not mean that we should surrender in trying to achieve it.

181 Perenco, para 627.
182 Klager, Fair and Equitable Treatment: A Look at the Theoretical Underpinnings of Legitimacy and
Fairness, p. 445.
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Resumé

Standard spravedlivého a rovnopravného zachazeni (FET) je v sou¢asné dobé
pfitomen takika ve vSech dvoustrannych smlouvach o vzajemné ochrané a podpote
investic (BITS) a pfedevsim je v poslednich letech jeho poruSenim argumentovano ve
v&tsing piipadd, jeZ rozhoduji arbitrazni tribunaly.'®® Tato oblibenost standardu mezi
zalujicimi investory je dana pfedevsim vagni formulaci ustanoveni ve vétsiné BIT, ve
kterych je FET obsazen, coz Zalujicimu investorovi umoziiuje pod standard zafadit
rozli¢né formy tvrzeného Spatného zachazeni s jeho investici. Vysledkem je ale pravni

nejistota a nejednotné rozhodovaci ¢innost tribunald.

Cilem prace je jednak rozbor jednotlivych forem ustanoveni v BITS, v nichZ je
standard uveden, ale také novy pohled na spor, zda FET je autonomnim smluvnim
standardem ¢i jeho obsah ma byt vykladan podle minimalniho standardu daného
mezinarodnim obycejovym pravem. Nasledné, ve snaze snizit nejistotu ohledné obsahu
standardu FET, je za pomoci principt rule of law a zakladii spravedlivého pravniho
fadu dle uznavaného pravniho teoretika Lona Fullera vytvofen urcity test funkcénosti
FET. Ten je posléze aplikovan na dosud nerozhodnuty piipad tykajici se tvrzeného

poruseni FET v rdmci Argentinské ekonomickeé krize.

Soucasna podoba standardu

Vzhledem k vice nez 2500 sjednanych BIT neexistuje v soucasnosti zadné

jednotné znéni ustanoveni v BIT, které FET zakotvuji. Rozlisit 1ze n€kolik forem:

1. BIT neobsahujici FET standard*®*

Tato varianta je spiSe vyjimecna. Slozitost mezinarodniho investi¢niho prava
ukazuje, Ze investice miZebyt zhorSena nejenom na zakladé tradi¢nich standardt
ochrany jako je vyvlastnéni nebo standard plné ochrany a bezpecnosti. Zarovei diky

velkému mnozstvi ptipadi tykajicich se FET a znacné pozornosti vénované standardu

183 Napfr. FET in Arb. Practice, str. 357.

Napt. dvoustranné dohody o ochrané a podpore investic mezi Tureckem a Pakistanem (1995),
Tureckem a Kazachstanem (1992), nebo Tureckem a Jordanskem (1993).
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ze strany akademikt Ize uvazovat, Ze se stalo urcitym konsenzem vkladat do BITs
klauzule s FET. Opak by samoziejmé vyrazné snizil manévrovaci prostor pro investora,

jenz by se nemohl spoléhat na tak vyraznou ochranu ze strany BIT.

2. FET bez odkazu na mezinarodni pravo &i jind kritéria
185

Toto nekvalifikované znéni FET klauzule™ je v praxi nejrozsitené;si a

poskytuje tribundltim nejvyssi miru uvazeni ohledné obsahu standardu.

3. FET navazany na mezinarodni pravo

Uzky vztah k mezinarodnimu pravu*® o n&co zvysuje pravni jistotu ohledn&
obsahu standardu a omezuje arbitry v jejich rozhodovaci ¢innosti. Avsak problémy
pusobi nutnost identifikovat v§echny principy mezinarodniho préva, které by se na FET

podle tohoto znéni klauzule mély vztahovat.

4. FET navdzany na minimdlni standard zachazeni podle meziniarodniho oby&ejového

prava

Tyto klauzule ptedstavuji dalsi pokus o vyjasnéni skutecného obsahu FET a
povinnosti investora a statu. Stejné¢ jako vySe 1 zde vSak je problém v urceni
mezinarodniho oby¢eje, ohledné ¢ehoz obzvlasté v oblasti mezinarodnich investic je
sloZité najit shodu. Krom toho mnohé tribunaly judikovaly, Ze rozdil mezi automomnim
FET standardem (spojovanym piedevs§im s klauzulemi typu €. 2) a oby€ejovym

minimalnim standardem muze byt vice zdanlivy nez skute¢ny.

5. FET s doplikovym obsahem

Toto znéni standardu poskytuje adresatiim jistotu, ze obsahuje prvky vyjmenované

187

v rdmci klauzule.™" Jedna se v8ak pouze o polovicaté feseni. Jelikoz se takika nikdy

nejedna o vycet taxativni, nejistota pietrvava ohledné zbytkového obsahu standardu

Na piikladu Ceské Republiky je nasledné ukazano, Ze velka vétsina BITs

sjednanych po roce 2000, kdy doslo k rozmachu rozhodovaci &innosti tribunald

'8 Viz. znéni standardu v &l. 1. Abs Shawcross Agreement nebo ¢l 1. a) OECD Draft Convention.
1% OECD Working papers, str. 20-22; Metalclad, para 101.

187 Napf. UNCTAD FET 2012, str. 29.
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tykajici se FET (a v pIné sile se ukézal problém v podobé nejistoty ohledné obsahu

standardu) i nadale obsahuje FET ve formé nekvalifikované klauzule.

FET a mezinarodni obycejové pravo (CIL)

Spojovani standardu FET s mezinarodnim obyc¢ejem je problematické uz
s ohledem na usus longaevus a opinio iuris jakozto konstitutivni prvky mezinarodniho
obyceje. Ackoliv FET je obsazen v BITs jiz vice nez 50 let, redlna diskuze o jeho
obsahu vyvstala az v poslednich dvou dekadach a tudiz je tézké uvazovat o n¢jaké
konzistentni praxi statd. V tivahu je tfeba brat zaroven slozitost mezinadrodniho
investi¢niho prava a rozdilné postoje rozvojovych a rozvinutych zemi, coz mnohdy

zpochybiiuje existenci opinio iuris.*®®

Tribundly argumentujici ve prospéch tohoto
restriktivniho pojeti FET navic misto dtikazu, ze ur¢itou formu zachéazeni s investorem
je nutno kvalifikovat jako mezinarodni obycej, Casto pouze odkazi na diivéjsich

rozhodnuti jinych tribunal.*®

Na problém je nové nazirano z hlediska standardnich 1 doplikovych metod
pravniho vykladu, jak je definuje préavni teorie.'**

Pouze historicky vyklad umoznuje dojit k zavéru, ze 1 nekvalifikovand FET
ustanoveni je nutno vykladat pouze v rozsahu minimalniho standardu podle CIL.
Umluva o ochrang ciziho majetku z dilny OECD z roku 1967 (ktera byla predlohou
mnoha BITs uzavienych ¢leny OECD) ve svém komentati tvrdi, Ze FET odpovida pravé

tomuto minimalnimu standardu.'

Avsak tato imluva se jednak nikdy nestala zavaznou
a predevsim nelze vyvodit zaver, ze komentar k této imluvé je zdvaznym vykladem
BITs (zkoumat je piedevsim tieba podklady vedouci ke sjednani jednotlivych BITs, ty
vSak Casto nejsou k dispozici). Navic se umysly autort ohledné standardu FEt mohou

s ¢asem vyvijet (ve prospéch autonomniho standardu) a historicky vyklad je pouze

metodou doplitkovou, jeZ nesmi byt v rozporu s metodami standardnimi.

188 BITs uzaviené Ceskou republikou jsou k dispozici zde:

http://investmentpolicyhub.unctad.org/IlIA/CountryBits/55#iialnnerMenu (platné 20.6.2015).
189 Shaw, str. 72 an.

RDC v. Guatemala, para 159-160.

Boguszak, str. 182 a n.

Montt, str. 69.
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Komparativni metoda je nepouzitelna z diivodu odlisného znéni FET klauzuji
Vv jednotlivych BITs. Teleologicky vyklad (zaméfeny na ucel pravni ipravy) poskytuje
argumenty obéma strandm — na jedné strané tu je pozadavek maximalni ochrany
investora a funkce ,,zaplfiovani mezer* zanechanych ostatnimi standardy ochrany v BIT,
kterou FET plni. Na strané druhé stoji pravni jistota a pravo statu spravovat své
zalezitosti a ménit sviij pravni fad. Lze fici, ze vzhledem k preferenci nekvalifikovanych
FET ustanoveni a s pomoci standardnich metod vykladu ptevazuji prvné zminéné

funkce.

Co se tyce standardnich metod pravni interpretace, jazykovy vyklad poskytuje
jen mdlo voditek ohledné obsahu FET (pokud ustanoveni neni pfimo navazano na CIL).
Je tieba vSak souhalsit se Schreuerem, ktery zdiraziiuje, Ze je neptijatelné, aby
mezinarodni smlouva odkazovala na zndmy koncept jako minimalni standard ochrany
pouzitim obecné fraze ,,spravedlivé a rovné zachdzeni®.

Ze stejného diivodu se ve prospéch autonomniho FET standardu kloni i vyklad
logicky. Pokud si strany pteji FET navéazat na CIL, maji moZnost to ve smlouvé
stanovit, a contrario se jedna o autonomni standard, jestlize toto ve smlouvé chybi.
Systematicky vyklad by mél brat v potaz rychle se vyvijeci mezinarodni investi¢ni
pravo a s nim 1 FET, tento vyvoj svéd¢i ve prospéch extenzivniho ptistupu. Pripady
obhajujici restriktivni pojeti FET (napf. znamy Neer z roku 1926) ztraci na své

aktualnosti.

Dale se zmifiuje kritika Montta,'®® ktery tvrdi, Ze autonomni pojeti FET je
v rozporu s Videniskou timluvou o smluvnim pravu, jmenovité s ¢l. 31 odst. 3 ¢), ¢l. 31
odst. 4 a €l. 32. Nic podle n¢j v BITs nesvéd¢i tomu, Ze ma byt vyklad FET provadén
mimo oblast obecného mezinarodniho prava. Avsak vynéti z Uzkého spektra CIL
neznamend automaticky ignorovani mezinarodniho prava jako takového. Pozadovany
soulad soulad standardu s principy mezinarodniho prava stanovi pouze podlahu a ne

strop tomuto standardu.

193 Montt, str. 304 a n.
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Na zaveér této ¢asti se poukazuje na to, ze tribunaly ve snaze objasnit obsah
standardu vytvofily ur¢ité elementy (legitimni o¢ekavani, spravedlivy proces,

19 Avgak uvedeni téchto elementdi do BIT

transparentnost jednani s investorem aj.).
bohuzel nepovede k dosazeni kyzené pravni jistoty. Jednak mohou panovat spory
ohledné¢ toho, jaké konkrétni elementy FET obsahuje, pfedevsim vSak vétSina téchto
elementii sama postrada jednoznacny obsah a lze je vykladat zpisobem ptiznivym pro

investora i zalovany stat.

Teoreticky zéklad standardu FET

Jak bylo uvedeno vyse, piijatelné rovnovahy mezi ochranou investora a pravni
jistotou ohledné obsahu standardu nelze dosahnout ani vykladem FET klauzuli
Vv jednotlivych BITs, ani urenim, zda se jedna o nezavisly standard ochrany ¢i je
navazan na mezinarodni obycej. Cilem je proto najit urcité obecné prijatelné principy
(ptizpiisobené povaze mezinarodniho investicniho prava), jez bude mozZné univerzalné

aplikovat tribundly v jedotlivych piipadech pii posuzovani poruseni FET.

Americky pravni filosof Lon Fuller, zastance ptirozenopravni doktriny,
prosazoval uzkou korelaci mezi pojmy ,,pravo* a ,,moralka®. Stejné pojeti v sob&

ztelestiuje i standard FET. Fuller rozlisuje 2 druhy moralek:*®

,moralku povinnosti‘
jakoZzto souhrn pravidel stanovici minimum nutné pro fungovani spolec¢nosti, jehoz
poruseni je trestano sankci. Naopak ,,moréalka aspirace* je moralkou dokonalosti, je
idealem, k némuz by se mé€lo sméfovat. Cilem je vytycit jasnou hranici mezi obéma
typy moralek. Chovani pozadované standardem FET je vytyceno pravé moralkou
povinnosti, protoze nelze trestat za to, Ze s investorem nezachazi podle métitek idealu a

dokonalosti (kterd je navic subjektivni kategorii a nelze ji autoritativné urcit).

194 Principles of IIL, str. 133 a n.
195 Fuller, str. 12 az 17.
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Nasledné (na znamém piikladu vladafe Rexe marné usilujiciho o vytvotfeni
spravedlivého préava) se zmifuje 8 pozadavkii legality,'® které Fuller klade na kazdy
pravni fad, aby nebyl pouze souhrnem pravnich norem, nybrz v sob¢ také ztélesnoval i
principy moralky. Jedna se o:

1. Obecnost préva: je zakladem kazdého pravniho systému, jinak by prava a

povinnsoti vznikaly nepiedvidatelné pouze skrze ad hoc politicka a adminsitrativni

rozhodnuti

2. Publicita a vyhlaSovani: je spojena s elementem FET transparentnosti,

umoziuje investorovi prizpusobit své jednani na zéklad¢ uvedenych pravidel.

3. Z&kaz retroaktivnich norem: retroaktivita také znemoznuje jednat v souladu

S pfedem stanovenymi pravidly a je v rozporu s elementem legitimnich o¢ekavani.

4. Jasnost pravidel: v oblasti FET se jasnost nevztahuje pouze na zakony,

nybrz i na rozhodnuti, ujiSténi ¢i politiky statu, které maji vliv na provadéni investice. Je
spojena s elementem transparentnosti. K poruseni v investi¢nich spotrech mize dojit
nejen pii nezveiejnéni pravidel, ale i pti zatajovani diivodu k piijeti urcitych opatieni

statem.

5. Zakaz rozporu Vv pravnich normach: souvisi s pozadavkem konzistentnosti

pravniho radu.

6. Zakaz pravnich norem pozadujicich nemozné: tyto normy nemohou
regulovat chovani svych adresati, avSak jsou ptipustné vyjimky, napft. ptipady absolutni

smluvni odpovédnosti.

7. Stélost prava v Case: stalost ovliviiuje pfedvidatelnost prava, je vtélena do

elementu legitimnich o¢ekavani. Avsak tento pozadavek je predmétem mnoha spord.
Jednak investor musi prokazat, Ze jeho narok je divodny, coz se posuzuje s ohledem na

konkrétni okolnosti piipadu (socialni, ekonomické, kulturni ¢i historické podminky).

% bid., str. 38-39.
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Dale nekteré tribundly stanovily specialni podminky pro uziti tohoto standardu jako
napt. vycerpani opravnych prostfedkid investorem nebo Ze stat pti poruSeni ocekavani

investora musel jednat v rdmci sveé suverénni moci.

8. Shoda mezi ufednim postupem a deklarovanym pravidlem: ignorovani

vlastniho pravniho fadu pii aplikaci prava je v rozporu s legitimnimi ocekdvanimi i

pozadavky spravedlivého procesu a aktivuje standard FET.

Fullerovy pozadavky se vénuji pouze oblasti legislativy, avsak mozna
poruseni FET jsou i proceduralni. K vyse uvedenym prinsipim je tedy tfeba ptidat

, . f . o 197
pravo na (soudni, spravni) prezkum a veskeré prvky spravedlivého procesu.

Tyto pozadavky se nezabyvaji samotnym obsahem pravnich norem, nybrz
jejich formalni strankou. MizZe jejich pouziti vést ke spravedlivému obsahu norem?
Ackoliv pozadavky legality (hmotné i procesni) zndzorfiuji pouze formu, tak jsou
podminkou prosazovani spravedlivého obsahu pravidel. Za druhé, forma ovliviiuje
obsah. Nakonec vySe zminéné pozadavky zajist'uji rovnsot subjektt prava (skrze
obecno, jasnost ¢i zakaz retroaktivity).198

Z pohledu standardu FET je tato kritika navic bezpfedmétna. Tribunaly se ve
svych nalezech pfili§ nevénuji rozboru moralky z hlediska obsahu norem (protoze jde o

subjektivni kategorii), ale pfedevsim se snazi posoudit chovani statu z pohledu

pozadavkt legality (konzistentnost, transparentnost, spravedlivy proces aj.).

Pozadavky legality jako voditko pro tribunaly

Pti vytvateni urcitého ndvodu pro rozhodovani jednotlivych piipadi je tieba
vzit v potaz principy rule of law. Tento v civilizovaném svété vSeobecné piijimany
koncept sdili se standardem FET mnoh¢ charakteristiky: je podobné vagni co se tyce
svého obsahu a zaroven odkazuje na principy spravedlnosti, takze znemoziuje

jednoduchou mechanickou aplikaci.'®® Snazi se poskytnout stabilni pravidla spolegnosti

%7 Vlice viz. UNCTAD FET 2012, str. 80.
198 Lautenbach, str. 42.

% bid., str. 71-73.
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(investortim), Ktera umoziuji diislednou ochranu jejich prav, chrénit jednotlivce

(investora) pied svévolnou aplikaci statni moci apod.

Co se tyce procesni ¢asti, zakladni otazkou je zda investor vliibec disponuje
pravem obratit se na soudni ¢i jiné podoboné organy. Jestlize tato podminka je splnéna,
posuzuje se samotny prubéh procesu — poruseni prava rozhodnutim soudu, neptipustné
pratahy, ovlivnéni soudu vykonnou ¢i zdkonodarnou moci, diskriminace z ditvodu
narodnosti, chybégjici pfedvolani nebo pravo byt slySen. VSechny tyto naroky l1ze shrnout
do pojmu rovnost (procesni), at’ uz s ostatnimi investory nebo se statem, kde je investice
provadéna. Nakonec podle nékterych ndzort je tteba provétit, zda investor vycerpal
vSech opravné prostiedky poskytnuté mu statem, kde investuje.

Tvrzené poruseni FET v oblasti procesnich poZzadavk Ize tedy shrnout
nasledovné:
1. M4 investor moznost soudniho ¢i jiného podobného pfezkumu opatieni provedeného
statem, kde investuje?
2. Dodrzela forma procesu podminky procesni rovnosti?

3. Vycerpal investor mozné opravné prostiedky.

Ohledné hmotnépravnich narokt Ize vyse zminéné Fullerovy pozadavky
shrnout do principl spolecnych rule of law i standardu FET.

Rozumnost zajist'uje, Ze opatieni statu negativné ovliviiujici investici je
navézano na uréity cil ve vefejném zajmu.?® Posouzeni tohoto principu je velmi
obtizné, jelikoz zde ve zna¢né mite dochazi k hodnoceni opatieni a jeho ucelu a
vyvazovani zajmi statu a investora. Je také spjat se zakazem diskriminace, ktera je
mozna pouze pokud je rozumna (diivodnd).

Konzistentnost souvisi s klicovym elementem standardu FET — ochranou

legitimnich o&ekéavani investora.?*

Zaroven je do ni vtélen zakaz retroaktivity ¢i zdkaz
rozporu v pravnich norméach. Tento princip souvisi s piedvidatelnosti jakoZto

podminkou pravni jistoty. Tribunaly by v tomto ohledu mély zji§ tovat, zda existuji

200 Vandevelde, str. 54.

201 Campbell, str.. 361 a n.
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né&jaké limity (napt. Casové) uziti diskrecni pravomoci statem, ptipadné zda zakon
vypocitava pripady, kdy miize byt pouzita.

Veftejnost, jasnost a obecnost pravidel je vt€lena do principu transparentnosti,
ktery umoziuje investorovi s jistotou spravovat jeho investici.

Tvrzend poruseni FET v oblasti hmotnépravnich pozadavk lze tedy shrnout
nasledovné:
1. Bylo opatfeni statu rozumné (hledani dtivodu veifejného zajmu)?
2. Bylo konzistentni s pfedchozi praxi a predvidatelné?
3. Bylo opatfeni transparentni (zné investor s predstihem vsechna pravidla nutné ke

sprave jeho investice)?
FET a argentinska restrukturalizace statniho dluhu

Argentina se na pielomu tisicileti dostala do vaznych ekonomickych potizi
zpusobenych vnitinimi i externimi faktory jako nezodpovédna fiskalni politika, vysoka
mira korupce ¢i sniZzeni cen na komoditnich trzich. Vysledkem byl statni bankrot
vyhlaseny v roce 2001.%%

Argentina piitom v letech 1991-2001 prodala statni dluhopisy ve vysi 186,7
miliard americkych dolart. Po vzniku ekonomickych problémi a neschopnosti dostat
svym zavazkum proto pfistoupila k restrukturalizaci nesplaceného statniho dluhu a
svym véfitelim nabidla v roce 2005 vyménu za nové dluhopisy, které vsak pro
investory znamenaly ztratu 70% jejich investice. Vymeény se zc¢astnilo cca 76% vSech
dluhopisii.?®® V roce 2010, kdy se zems jiz do ur¢ité miry z krize vzpamatovala a
zazivala ekonomicky rast, byla provedena druha vina restrukturalizace s cilem co
nejvice snizit procento ,,holdouts* (vétitelli dosud nesouhlasicich s vyménou svych
dluhopisit). Po této druhé ving doslo k restrukturaliazci vice nez 90% dluhu.

V roce 2007 (ptipad Abaclat v. Argentina) byla poddna kolektivni zaloba
60 000 italskych véfitelii (holdouts), kteti se domahali toho, Ze restrukturalizaci doslo k
poruseni standardu FET v BIT mezi Italii a Argentinou.®* V roce 2011 tribunal

Vv ptelomovém rozhodnuti potvrdil svou jurisdikei, kdyz ptipustil kolektivni Zalobu a

202 Wiessner, str. 58.
293 viice viz Hornbeck, str. 4 a n.

204 Abaclat, para 264.
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zaroven potvrdil, ze dluhopisy spadaji pod definici investice. Ani 8 let od poc¢atku sporu
vSak nebylo vydano rozhodnuti ve véci. Cilem posledni ¢asti je aplikovat test
pozadavku legality na tento ptipad a zhodnotit argumenty obou stran z hlediska

poruseni standardu FET.

Procesni pozadavky

1. Mé investor moZnost soudniho ¢i jiného podobného ptezkumu opatieni
provedeného statem, kde investuje?
Mezinarodni ménovy fond povazuje v ptipadé restrukturaliazce statniho dluh za zadouci
praxi, aby stat byl maximalne transparentni a aktivné jednal s vybory vétiteld (tak tomu
vétsinou byva) piipadné dokonce pfijata opatieni vytvarel ve spolupréaci s nimi.?%
Nestanovi ale Zddnou explicitni povinnost, stejné tak nic takového nejspise
nepiedepisuje ani argentinské pravo. Ackoliv se v dob¢ pted prvni restruturalizaci
(2005) zformoval vybor vétiteln, ktery sdruzoval vétitele cca 50% celého dluhu, nikdy
nebyl argentinskou vlddou uznan a kone¢né podminky restrukturalizace byly
jednostrannym opatienim statu. Je v§ak mozné tvrdit poruseni, pokud statu neplyne

zaddna povinnost?206

2. Dodrzela forma procesu podminky procesni rovnosti?
Rovnost z vyse uvedenych diivodl spiSe nebyla dodrZena, jednalo se o nabidku ,,take it
or leave it“. Plati vSak stejny zavér jako vySe — neexistence procesnich pravidel a tudiz

ani povinnosti pfi restrukturalizaci.
3. Vycerpal investor mozné opravné prostiedky.
Kvili specifické povaze pozadavku spravedlivého procesu v piipadu Abaclat, nelze po

investorech zadat yvCerpani opravnych prostredki.

Hmotnépravni pozadavky

1. Bylo opatteni statu rozumné (hledani diivodu vefejného zajmu)?

205 Sahay, str. 22.

206 Sovereign Debt Restructurings: Recent Developments, str. 36.
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Pouha existence veiejného zajmu (zéjem vyrovnat se s ekonomickou krizi) neni
dostate¢na ke zprosténi odpovédnosti. Tribunal bude muset zvazit vnitini i vnéjsi

pFiciny krize, pipustnost obrany z divodu nezbytnosti®®’ (necessity — krize nesmi byt

zapric¢inéna chovanim statu). Voditkem mohou byt rozdilné motivace a podminky
vedouci Kk prvni a druhé viné restrukturalizace, zda opatieni byla proporcionalni (pfilis
vysoka ztrata hodnoty u novych dluhopisii vzhledem k naslednému ekonomickému
rustu Argentiny) a mozna absence dobré viry kviili absenci viibec dosahnout narovnani
s veéfiteli. Dluhopisy totiZ obsahuji tzv. klauzuli RUFO,”® ktera zavazuje piipadné vyssi
plnéni nabidnout i ostatnim vétiteliim. Argentina z toho diivodu odmitala zaplatit
holdout vétitelum, kteti v poslednich letech vyhrali spory napt. v USA (aby nemusela
poté platit zbytku véfitell, ktefi participovali na restrukturalizaci). Tato klauzule v§ak

31. prosince 2014 vyprsela a neochota dosdhnout konsenzu v poslednich mésicich

svedEi o Spatné vite.

2. Bylo konzistentni s pfedchozi praxi a predvidatelné?
Vzhledem k ¢astému uziti institutu restrukturaliazce dluhu v poslednich desetiletich,
povinnosti kazdého investora strpét podnikatelské riziko (ztrata hodnoty investice),zo9
nizkému ratingu dluhopisﬁ210 v dob¢ jejich pofizeni a zna¢né diskrece statu v provadéni
regulacnich opatteni za Cast krize bude pro investory obtizné prokazat, Ze opatieni

nemohly ptedvidat.

3. Bylo opatfeni transparentni (zné investor s predstthem vSechna pravidla
nutna ke sprave jeho investice)?
Ptipadné poruSeni transparentnosti se mize vztahovat na nedostatecnou komunikaci

s vybory véfitelil pii pfipraveé nabidky vymény dluhopist.

FET je tudiz tfeba chapat jako urcité spektrum, na kterém jsou zobrazena

jednotliva opatieni statu a tvrzena poruseni. Na ném je, v zavislosti na okolnostech

%7 National Grid, para 160; LG&E, para 161. Vice v Alvarez, Brink: Revisiting the Necessity Defense.

Rufo expiry will test Argentina’s willingness to settle debt, 2014, Financial Times. Dostupné na:
http://www.ft.com/intl/cms/s/0/e554502¢e-8fa4-11e4-9ea4-00144feabdc0.html#axzz3dhCNs1Qn [20.
¢erven 2015].

209 Muchlinski, str. 536 a n.

Moody’s, str. 20.
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210
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http://www.ft.com/intl/cms/s/0/e554502e-8fa4-11e4-9ea4-00144feabdc0.html#axzz3dhCNs1Qn

ptipadu vyznacena linie znamenajici odpovédnost statu za poruseni FET. Teoretickd i
prakticka stranka souc¢asné podoby standardu ukazala, Ze je obtizné dosahnout
rovnovahy mezi kyzenou pravni jistotou a ochranou investora pouze na zakladé znéni
ustanoveni v BIT. Ani stanoveni principi, které by tribunalim mély umoznit snadné&jsi
aplikaci standardu na konkrétnich piipadech, ¢asto k vysledku nepovede. Castokrét se
totiz jedna o pokus o kvadraturu ¢tverce. To je pfimou dani za protitecici si cile

standardu.
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Abstract (Czech)

V oblasti investi¢ni arbitraze neexistuje v dvoustrannych smlouvach o ochrané
investic kontroverznéjsi a zadroven investory castéji zalovany standard ochrany nez
standard spravedlivého a rovného zachazeni (FET). Ob¢ tyto vlastnosti spolu pfitom
uzce souvisi. Vagni formulace standardu obsahujici odkaz na neurcity pojem
spravedlnosti vede ke zna¢né pravni nejistoté ohledné obsahu FET. Zaroven vSak
umoznuje diky snadné adaptabilité na riizné skutkové okolnosti zapliovat mezery
zanechané ostatnimi, rigidn&jSimi standardy ochrany.

K vySe zminéné nejistoté pfispiva i roztfisténa uprava znéni standardu
V jednotlivych investi¢nich smlouvach, v niz se zrcadli imanentni spor, zda FET je
standardem autonomnim, ¢i se jeho obsah pouze rovnd minimalnimu standardu
zachéazeni dle mezindrodniho obycejového prava. Na zaklad¢ standardnich 1
dopliikovych metod pravni interpretace je tfeba se klonit k extenzivnimu vykladu FET.

Ve snaze dosahnout ur¢ité rovnovahy mezi zajmy investora ziskat maximalni
ochranu a pravem statu upravovat regulacnimi opatfenimi své domaci zaleZitosti je
mozné z hodnot koncepce rule of law a z teorie moralky a legality pravniho filosofa
Lona Fullera vyabstrahovat urcité principy. Ackoliv se nezabyvaji pfimo obsahem prava
a jedna se spise o formalni pozadavky spravedlnosti, jejich disledné dodrzovani mize
vyznaén€ napomoci spravedlivému obsahu norem. Tyto principy poté tribunaltim pfi
aplikaci standardu na konkrétni ptipad usnadni jeho posouzeni. Na zaklad€ pozadavki
rozumnosti, konzistentnosti a transparentnosti zkoumanych opatfeni 1ze ve spojeni
s prvky spravedlivého procesu posoudit, zda jsou naroky investora ospravedInéné.

Nakonec se tyto principy hypoteticky aplikuji na otdzku poruseni standardu
FET ve vztahu k restrukturalizaci statniho dluhu provedeného v Argentin¢ na pocatku

tohoto tisicileti.
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Abstract (English)

Often evoked by investors before arbitral tribunals and at the same time
causing controversy and uncertainty with regard to its contents. Fair and equitable
treatment standard of protection (FET) suffers from its vague formulation in bilateral
investment treaties but simultaneously this characteristic enables it to fulfil the function
of filling gaps left by other standards of protection. This results in a fact that uniform
understanding of the standard seems impossible to achieve.

Inherent dispute on whether FET amounts only to minimum standard of
treatment under customary international law or is rather an autonomous standard is also
embodied in various wordings of FET clauses present in the treaties. Unless specific
link to minimum standard is made, almost all methods of legal interpretation prove that
FET is an autonomous concept. Enumeration of sub-elements of FET in clauses will
also not achieve certainty mainly because of disputes on contents of some of these sub-
elements.

Effort to shed more light on the contents of the standard is achieved by
evaluation of values of rule of law as well as requirements of morality and legality
(necessary for functioning of every legal system) presented by legal philosopher Lon
Fuller. A set of universally accepted principles is extracted from these theories:
reasonableness, consistency, foreseeability, transparency and concept of procedural
equality. Although they are not concerned directly with contents of host
state’sregulatory measure, it is claimed that complying with these principles by host
states (influencing “just* form of the law) will influnece just content of legal norms.

Use of these principles in the decision making process is afterwards used on a
pending case featuring alleged violation of FET concerning sovereign debt restructuring

in Argentina in the new millennium.
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