
Abstract

Freedom of contract is one of the fundamental principles of private law. Most 

pronounced is the principle of contractual freedom in business contractual relationships, in 

which is admitted the highest degree of contractual freedom. Contractual freedom is often 

generally associated with the rule that what is not forbidden is allowed, ie. if the legal 

regulation does not prohibit any contractual arrangement, is such an arrangement allowed. 

This understanding of freedom of contract is very simplistic and misleading and thus in many 

cases incorrect.

Given that freedom of contract is seen as a rule or principle, approach to it is fairly 

spontaneously and in search of answers to the question of legality or illegality of certain 

contractual arrangements, the progress is often intuitively and based on ad hoc reasoning the 

contractual freedom is in individual cases either accepted or rejected. One reason for this 

approach is the fact that there have been no more precise rules for a differentiation of non-

mandatory and mandatory legal rules. Their differentiation is for the recipients of legal rules 

crucial because it gives an answer to the question, how far reaches their liberal sphere, in 

particular, if the contractual freedom is in the particular legal issue enabled or not. A lack of 

structure and spontaneity and subjectivity of this approach then lead to the fact that the parties 

cannot be certain in advance, if their contractual arrangements will found to be invalid. This 

situation is of course not desirable because it undermines legal certainty.

The principle of contractual freedom calls probably for a more systematic approach. 

The same goes for its limitations. The aim of this study is to present one of the possible 

systematic approaches to the issue of freedom of contract and its limitations, and based on this 

systematic approach to trace some general rules associated with the contractual freedom and 

its limitations. This examination will be carried out in business contractual relationships in 

which is the contractual freedom most admitted.




