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INTRODUCTION
World is a place of huge variety. We live on a planet with population exceeding
seven billion people, living in approximately two hundred countries and speaking
around six thousand different languages. Yet, in an already highly globalized (and still
globalizing) environment it is becoming increasingly difficult to preserve principal
national and cultural identities and to protect the cultural diversity and specific cultural
expressions. One might argue this is an inevitable consequence of development and
modernity; however, cultural variety represents a fundamental element of our society,
both on the national and the international level.
Every single person is unique and the same can be said about individual cultures,
or nations. “Every culture represents a unique and irreplaceable body of values since
each people's traditions and forms of expression are its most effective means of
demonstrating its presence in the world.” 1 However, differences naturally cause
conflicts, which can in turn translate to economic barriers or even evolve into wars. For
this reason, states have a strong incentive to connect cultures and bridge the gaps
between different nations, races, nationalities or, for instance, divergent social groups.
By fostering tolerance, respect and understanding via international treaties, states seek to
mitigate risks associated with cultural diversity while being able to maintain their
cultural uniqueness.
In my Master’s thesis, I would like to explore the principles and means of
protection and promotion of cultural diversity and examine how these principles are
used in international law. I believe them to be the bedrock of functional and efficient
international community. In this regard, United Nations Education, Scientific and
Cultural Organization (further referred to as UNESCO) has been a very important
stakeholder, with its attempts of making cultural diversity part of the international
policy-making scene. Therefore, UNESCO will be at the center of this thesis. The initial
hypothesis is that in the last fifteen years, UNESCO-led efforts together with other
international organizations and non-juristic initiatives helped establish the protection of

1
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cultural diversity in international law and forced the states to include cultural diversity in
their decision making process, which was previously predominantly occupied by
political, economic or environmental affairs.
My motivation for writing about cultural diversity stems from my interest in
international law - the law of international organizations in particular – combined with
my passion for art and culture. The reason for choosing a topic closely connected to the
work of a specific international organization is linked to my belief that organizations
like United Nations with its large cohort of various sub-organizations and agencies
represent highly influential means of shaping the interaction of states and,
simultaneously, have the capacity to make the world a better place. In my opinion,
international cooperation and mutual sharing of best practices can prove to be very
useful when addressing serious issues, especially those surpassing one state’s borders.
Having chosen this topic, I decided to learn more about the actions of such organizations
and, more importantly, explore their effectiveness and real impact.
In particular, this Master's thesis examines the UNESCO’s 2005 Convention on
the Protection and Promotion of the Diversity of Cultural Expression (further referred to
as the CDCE Convention). It focuses on various means of protection encompassed
within the Convention, as well as on the international cooperation that the document has
triggered. The analysis in the thesis seeks to answer the question of what real impact the
CDCE Convention had on the protection of cultural diversity.
The topic of cultural diversity within the framework of international law is an
interesting one. Even though it may seem as an unusual subject of study from the legal
point of view, it is a subject of great importance for the international community.
Cultural diversity is closely connected to preserving national identity, expressing and
sharing one’s unique cultural habits and traditions and, thus, contributing to a more
tolerant and peaceful society.
In her foreword to the Basic Texts of the 2005 Convention on the Protection and
Promotion of the Diversity of Cultural Expressions the Director of UNESCO, Irina
Bokova, describes diversity of cultural expressions as „a pre-condition for vibrant and
dynamic cultural sectors, source of creativity and innovation, and also a force for social
3

inclusion and participation.“2 It is something that concerns every single one of us, even
though it might not be apparent at first glance. It is precisely because many do not
necessarily see the importance of cultural diversity, that the issue of its protection needs
to be studied and treated carefully.
While doing research for this thesis, I found out that even though cultural
diversity and its protection is an unusual and relatively new topic for the law as such,
there is a wide array of documents within the framework of international law that deal
with the topic. The documents range from the binding ones, which are known as the
“hard law”, to those without legally binding force, known as the “soft law”, which can
stand for a wide range of various documents. According to Čepelka and Šturma, “there
is now a lot of documents and obligations that are neither law nor politics. Even though
the simplified division between “hard law” and “soft law” is coming from the attempts
to find a common denominator for those obligations that are not strictly legally-binding
or enforceable, the “soft law” category has already consolidated within the international
legal terminology.”3
Overall, it is fair to say that regulation of this topic is fragmented. However,
given the variety and number of these documents, the aim of this thesis is not to describe
them all. Instead, the thesis focuses only on some of the most essential or the most
recent ones to delve deeper into the agenda rather than trying to provide a complete
overview of cultural diversity protection.
As the main cultural diversity convention (the CDCE Convention) was adopted
only ten years ago, it is obvious that the process of its implementation and concurrently
the process of development of cultural diversity as a specific concept within
international law are still very much in progress. Thus, due to relative newness of the
issue and the fact that the debate is still evolving, the available bibliography might not

2

BOKOVA, I., Foreword, page V. In: Basic Texts 2013 EDITION of the 2005 Convention on the
Protection and Promotion of the Diversity of Cultural Expressions
3
ČEPELKA, Č.; ŠTURMA, P. Mezinárodní právo veřejné, pages 118-120: [Na rozhraní mezi
právem a politikou vzniká řada závazků a dokumentů smíšené povahy. Přestože jde o poněkud
zjednodušující snahu převést všechny různorodé typy závazků, které nejsou striktně právně
závazné a vynutitelné, na společného jmenovatele, označení za “soft law” si již vydobylo
nepominutelné místo v mezinárodněprávní terminologii.]
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be as comprehensive as one could expect for other, well-established segments of law.
Ultimately, finding the appropriate research sources is both a goal and a challenge for
the thesis. Foundation of this thesis are the individual conventions, declaration and
recommendation concerned with cultural diversity, combined with available literature on
this topic, which is mostly foreign, since Czech materials on the subject are practically
non-existent.
The scope of this topic goes beyond the field of international law and therefore
during the writing of this thesis it was necessary to take into account also its
interdisciplinary perspective. “Culture is at the heart of contemporary debates about
identity, social cohesion, and the development of a knowledge-based economy” 4 ,
proclaims the UNESCO’s Universal Declaration on Cultural Diversity (further referred
to as the UDCD). Cultural diversity and its protection and promotion are topics that do
not belong exclusively to the domain of law, on the contrary; they also play a vital role
in political, economic and social sciences. “Respect for the diversity of cultures,
tolerance, dialogue and cooperation, in a climate of mutual trust and understanding are
among the best guarantees of international peace and security,”5 continues the UDCD.
The thesis therefore also touches upon other related topics such as the connection
between cultural diversity and human rights, the role of the civil society in protecting
and promoting the diversity of cultural expressions and the question of integrating
culture in sustainable development.

Concerning the structure, Chapter 1 represents a descriptive, introductory part of
the thesis. It includes key definitions and introduces relevant historical circumstances
connected to the path of anchoring the protection of cultural diversity in international
law. It touches upon the topic of special recognition of cultural goods and services, in
contrast with the provisions of international trade agreements. The chapter is concluded
by outlining the relevance of cultural diversity within the work of international
organizations. The center of this work then lies in the following chapters 2 and 3 that
assess the key instruments of safeguarding diversity of cultural expressions within the

4
5
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international law.
Chapter 2 describes various means of legal protection of cultural diversity. The
recently adopted UNESCO CDCE is one of the most important documents in this effort.
For that reason, it will receive the most attention in this thesis. Still, with that being said,
Chapter 2 also features other important legal documents that played a significant role in
the development of protection of cultural diversity.
Chapter 3 then follows with detailed analysis of the CDCE Convention,
examining also the role of civil society in its implementation. It analyzes the
Convention’s provisions, focusing on the overall effectiveness up to this point in time. It
explains the importance of the document for cultural diversity and points out both
successes and failures of the CDCE Convention.
Finally, Chapter 4 features selected initiatives – an example of cultural
association, international fund and a specific mechanism – aiming to protect and
promote cultural diversity. Importantly, this chapter focuses not only on the official
national documents, but also on initiatives of non-juristic character that stemmed from
the official narrative. However, despite some of the initiatives are non-juristic, they
provide a useful insight into the complexity of cultural diversity protection and, at the
same time, foreshadow its development in the future. The goal was not to provide a
comprehensive list of the existing initiatives focused on the topic of cultural diversity
worldwide, but rather to illustrate their variety. Given the interdisciplinary nature of the
thesis, this chapter is not only beneficial, but also necessary.

6

1. CULTURAL DIVERSITY WITHIN INTERNATIONAL LAW

1.1 DEFINITION

While talking about cultural diversity and the uniqueness of various cultural
expressions, one has to start with the definition of these key concepts, as conceptualized
in international law. “Cultural diversity” is defined in the Article 4.1 of the CDCE
Convention:
“Cultural diversity refers to the manifold ways in which the cultures of
groups and societies find expression. These expressions are passed on
within and among groups and societies. Cultural diversity is made
manifest not only through the varied ways in which the cultural heritage
of humanity is expressed, augmented and transmitted through the variety
of cultural expressions, but also through diverse modes of artistic
creation,

production,

dissemination,

distribution

and

enjoyment,

whatever the means and technologies used.”6
An alternative definition can be found in the Article I of the UDCD that
UNESCO adopted in November 2001. It describes cultural diversity as “the common
heritage of humanity” and, for the purposes of this thesis, offers probably the most
accurate definition:
“Culture takes diverse forms across time and space. This diversity is
embodied in the uniqueness and plurality of the identities of the groups
and societies making up humankind. As a source of exchange, innovation
and creativity, cultural diversity is as necessary for humankind as
biodiversity is for nature. In this sense, it is the common heritage of
humanity and should be recognized and affirmed for the benefit of

6

Convention on the Protection and Promotion of the Diversity of Cultural Expressions (further
only CDCE Convention), Article 4.1
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present and future generations.”7
This definition (especially the part where cultural diversity is defined as
“common heritage of humanity, which should be recognized and affirmed for the benefit
of present and future generations”) clearly shows the need for the protection of cultural
diversity. Because of the high level of cultural advocacy encompassed in it, UDCD can
be considered the predecessor of the CDCE Convention adopted four years later. It also
illuminates the topic of this thesis, which elaborates on the various means of protection
of cultural diversity (those coming from, but not limited to, the CDCE Convention),
taking into account both its positive impact and its possible shortcomings.

Finally, in her article Cultural Diversity as a Concept of Global Law: Origins,
Evolution and Prospects, Mira Burri describes cultural diversity as becoming
increasingly important on the international policymaking scene, being employed in
various contexts and once again highlighting the importance of complexity of this issue.
“Sometimes as a term close to “biological diversity”, at other times as correlated to the
“exception culturelle” and most often as a generic concept that is mobilized to counter
the perceived negative effects of economic globalization.”8
Closely connected to the concept of cultural diversity are “cultural expressions”
– unique means of transmission of a specific culture. The CDCE Convention defines
such means as “expressions that result from the creativity of individuals, groups and
societies, and have cultural content.”9 “Cultural content” constitutes another crucial
concept that is defined by the CDCE Convention as “refer[ing] to the symbolic meaning,
artistic dimension and cultural values that originate from or express cultural identities.”10

7

UDCD, Article 1
BURRI, M., Cultural Diversity as a Concept of Global Law: Origins, Evolution and Prospects,
page 1059
9
CDCE Convention, Article 4.3
10
CDCE Convention, Article 4.2
8
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1.2 SPECIFICITY OF CUTLURAL GOODS AND SERVICES IN INTERNATIONAL LAW

Linking the establishment of the special recognition of cultural goods and
services to the CDCE Convention would be incorrect. There has been a comprehensive
debate on the topic of trade and culture long before the adoption of the CDCE
Convention in October 2005. In essence, the debate revolved around the issue of leaving
enough leeway for national cultural policies while adhering to the principles of liberal
trade.11
As Bernier describes, the origins of efforts aiming to protect cultural goods can
be traced to 1920s, when European countries introduced screen quotas to shield
themselves against the expansion of American film industry.12 The issue obviously
retained its saliency over the following decades; there was a specific article (Part II,
Article IV) devoted to the film industry regulation in General Agreement on Tariffs and
Trade (further referred to as GATT) that was adopted in 1947 in Geneva. As Lilian
Richieri Hanania explains:
“Since national cultural policies quite often aim to favor national
products and services in order to promote their creation, production,
distribution and/or enjoyment of national culture expressions and to
foster national social cohesion, and since cultural exchanges are also
significantly fostered by co-production agreements, trade liberalization
and cultural diversity may appear as contradictory objectives in trade
negotiations.”13

11

See RICHERI HANANIA, L., Diversité culturelle et droit international du commerce, pages
83-243
12
BERNIER, I., Trade and Culture, page 748. In: MACRORY, Patrick F. J.; APPLETON, Arthur
E.; PLUMMER, Michael G. (eds.), The World Trade Organization: Legal, Economic and
Political Analysis, Volume I (further referred to as Bernier)
13
RICHIERI HANANIA, L., Cultural Diversity in International Law (further referred to as
Richieri Hanania), page 2
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Disputes concerning cinema or audiovisual services continued in varying
intensity from 1970s to 1990s.14 Nevertheless, Richieri Hanania aptly points out that
“from a legal standpoint, no proper general “cultural exception” (exception culturelle)
exists in the GATT nor in the World Trade Organization (further referred to as WTO)
agreements.”15
In this regard, the CDCE Convention represents an important milestone in the
existing “trade and culture debate”, as it recognizes the specific nature of cultural goods
and services. What is more, Article 8 of the document explicitly calls for the protection
of cultural expressions in case the cultural integrity or cultural diversity of a given state
is in danger.16
However, one needs to realize that the Article 8 represents a double-edged sword
– on one hand it can help defend fragile cultural ecosystems, yet on the other it can serve
as a tool for challenging liberal trade agreements asserted by the WTO. Specific
example illustrating this problematic issue is presented in Section 3.2.4 of this thesis.
To conclude this section, CDCE Convention did not point out an entirely new
problem – trade and culture collided with each other long before the CDCE Convention
was envisaged. Its added value lies in the generalization of cultural products and in the
appeal for their protection.

14

Bernier, pages 748-750
Richieri Hanania, page 2
16
CDCE Convention, Article 8
15
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1.3 CULTURAL DIVERSITY AND INTERNATIONAL ORGANISATIONS

Securing the implementation of international law is, in comparison to national
law, much more difficult. There is no governmental authority to oversee the compliance
with law on the international level. The nature of the instruments of international law
varies substantially and that is also why it might be hard to establish fixed rules for their
fulfillment. As Nagendra Singh described in his paper The Development of International
Law, it is therefore the duty of the whole international community to serve as a
supervisory mechanism:
“It is the responsibility of international organizations, of
non-governmental organizations, of the news media, of
individuals, and of international public opinion to
castigate those who violate international law and to ensure
better observance of it.”17
However, despite the absence of an ultimate entity that would oversee states‘
compliance, the system works because international organizations lower the risk
associated with international cooperation. The growing importance of such organizations
became especially noticeable in the last century, when the majority of them were also
created. “Not only their amount is constantly increasing, but more importantly they have
significant influence nearly in all areas of international law,”18 stresses their impact
Martin Faix in his book Law of international organizations.
What is more, the international environment keeps evolving very fast, requiring
all the individual international entities to keep up with the pace as well. “States remain
predominant actors of international law, but continuously also international
organizations – together with individuals, national liberation movements, de-facto
regimes and other entities – acquired a certain degree of legal personality,”19 adds Faix.

17

SINGH, N. The Development of International Law. In: ROBERTS, Adam; KINGSBURY,
Benedict. United Nations, divided world: the UN's roles in international relations, page 419
18
FAIX, M., Law of International Organisations (further referred to as Faix), page 34
19
Faix, page 48
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Thus, when examining the means of cultural diversity protection within the framework
of international law, it is imperative that the primary focus is given to international
organizations, as they are considered the standard-setting authorities.
United Nations (further referred to as UN) together with all its subordinate
agencies and associated organizations definitely rank among the most important and
most influential organizations. During the seventy years of its existence20, the UN has
contributed significantly to the development of international law. Through its various
funds, affiliated programs and specialized agencies21, it helped form new areas of focus
for international law, cultural diversity being one of them.
1.3.1 UNESCO
The most important organization related to cultural diversity is undoubtedly the
United Nations Education, Scientific and Cultural Organization (UNESCO). Since its
establishment in 194522, it has developed a comprehensive series of standard-setting
instruments in this field. Most important of them would be the seven main culture
conventions23, however, UNESCO also issued many supporting recommendations and a
number of supplementary declarations24.

20

United Nations was officially established on the 24th October 1945, when representatives of 50
countries met in San Francisco at the United Nations Conference on International Organization
to draw up the United Nations Charter, which was then signed on the 26th June 1945.
21
Specialized agencies are autonomous organizations working within the UN. They are
incorporated into the UN system by the United Nations Economic and Social Council. We can
find them in Articles 57 and 63 of the United Nations Charter. UN has currently 15 specialized
agencies carrying out different functions on behalf of the organization. See ČEPELKA, Č.;
ŠTURMA, P. Mezinárodní právo veřejné, pages 503-510.
22
UNESCO was founded on the 16th November 1945.
23
The above mentioned conventions include: Universal Copyright Convention from 1952,
Convention for the Protection of Cultural Property in the Event of Armed Conflict with
Regulations for the Execution of the Convention from 1954, Convention on the Means of
Prohibiting and Preventing the Illicit Import, Export and Transfer of Ownership of Cultural
Property from 1970, Convention concerning the Protection of the World Cultural and Natural
Heritage from 1972, Convention on the Protection of the Underwater Cultural Heritage from
2001, Convention for the Safeguarding of the Intangible Cultural Heritage from 2003 and
finally the Convention on the Protection and Promotion of the Diversity of Cultural Expressions
from 2005.
24
One of them being the UNESCO UDCD from 2001, further discussed later in this thesis.
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The organization was created as a specialized agency of the UN after the Second
World War, as a reaction to the nations’ believes that political and economic agreements
are not enough to build a lasting peace. UNESCO was built upon the principle that
international peace must be established on the basis of humanity’s moral and intellectual
solidarity. Only when these dimensions are combined, long-lasting stability can be
achieved.
The organization is governed by the General Conference and the Executive
25

Board. The Secretariat, which is headed by the Director-General26, then implements
the decisions adopted by these two bodies. The organization has its headquarters in
Paris, yet more than 50 field offices are scattered around the world. UNESCO currently
has 195 members and 10 associated members.27
The main function of UNESCO is described in Article I of its Constitution28,
according to which the organization shall:
“contribute to peace and security by promoting collaboration
among the nations through education, science and culture in order
to further universal respect for justice, for the rule of law and for
the human rights and fundamental freedoms[.]”29
When it comes to its specific role in the protection and promotion of cultural
diversity, it is described in Article 12 of the UDCD. Among others, UNESCO has the
responsibility to “serve as a reference point and a forum where States, international
governmental and nongovernmental organizations, civil society and the private sector
may join together in elaborating concepts, objectives and policies in favour of cultural

25

UNESCO Constitution, Articles III, IV and V
UNESCO Constitution, Article VI
27
The numbers according to UNESCO official website, November 2015, available at:
http://www.unesco.org/new/en/member-states/countries/
28
The Constitution of UNESCO was signed on the 16th November 1945 and came into force on
the 4th November 1946.
29
UNESCO Constitution, Article I (1)
26
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diversity”30. The organization therefore ought to function as an international platform for
the development, protection and promotion of cultural diversity.
Another important UNESCO responsibility that was outlined by the UDCD was
to “pursue its activities in standard-setting, awareness raising and capacity-building in
the areas related to the present Declaration within its fields of competence”, 31
emphasizing in 2001 the need for further instruments for cultural diversity protection.
This particular role of UNESCO stated in the UDCD foreshadowed the further
development in this field, which crystalized in the adoption of the CDCE Convention
four years later. It is shown throughout this thesis what other documents UNESCO
adopted and which initiatives were based upon them. It can be said, that at least during
the last 15 years, there is a clear pattern of evolution in the field of cultural diversity
protection. Whether it is the Preamble of the UDCD, its UDCD’s Action Plan, or
various UNESCO Conventions and initiatives based on these documents, the progress is
easily visible.
1.3.2 UNAOC
Apart from UNESCO, other UN organizations are connected to the topic of
cultural diversity. One example can be the newly instituted United Nations Alliance of
Civilization (further referred to as UNAOC), which was established in July 2005, as the
political initiative of former UN Secretary General Mr. Kofi Anan. The initiative was
co-sponsored by the governments of Spain and Turkey. While UNESCO was in the past
decades the major stakeholder when it comes to cultural diversity, it is now possible that
UNAOC will join its efforts in the future and thus contribute to a more peaceful
coexistence of various cultures:
“Since inception, UNAOC has become a leading UN platform for
intercultural dialogue, understanding and cooperation. It has
connected governments, lawmakers, local authorities, civil society

30
31

UDCD, Article 12 (b)
UDCD, Article 12 (c)
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organizations, the media, and individuals devoted to promoting
understanding across diverse communities.”32
The UNAOC has a mandate to explore the roots of polarization between
societies and cultures today, and to recommend a practical program of action to address
this issue. Even though the organization does not issue any legally binding documents
for now, it might serve in the international field as a mediator and creator of “soft
law”.33
The organization’s vision statement proclaims it will:
“work toward a more peaceful, more socially inclusive world by building
mutual respect among peoples of different cultural and religious identities,
highlighting the will of the world’s majority to reject extremism and
embrace diversity. UNAOC will seek to operate in situations where it can
contribute to broader efforts to ameliorate identity based crises and
promote culturally sensitive development policies.”34

The Alliance’s organs are the High Representative and a Secretariat, both based
in and operating from New York. One of the organization’s main objection is to
maintain a global network of partners including states, international and regional
organizations, civil society groups or foundations as well as the private sector, in order
to improve cross-cultural relations between diverse nations and communities. The UN
former secretary General Kofi Annan described UNAOC as a “soft power tool for
bridging divides and promoting understanding between countries or identity groups, all
with a view toward preventing conflict and promoting social cohesion.”35

32

UNAOC Strategic Review and Plan, 2013, page 5
Among the UNAOC initiatives is for example the Youth Creativity Fund established in 2008,
which is providing funding to youth-led initiatives that promote long-term constructive
relationships among people from diverse cultural and religious backgrounds to promote more
peaceful societies or the Intercultural Innovation Award, which aims to identify innovative
grassroots initiatives that are trying to mitigate identity-based tensions and conflicts around the
world and thus supporting intercultural dialogue and tolerance.
34
UNAOC Strategic Review and Plan, pages 14-15
35
UNAOC Strategic Review and Plan, page 15
33
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1.3.3 EU
The European Union (further referred to as EU) undoubtedly has a distinct
position among the international organizations. As a supra-national entity, it has a
specific function when it comes to the protection of cultural diversity; it concentrates on
the preservation of the European cultural heritage and fosters cooperation between
various countries’ cultural institutions. Therefore, its efforts offer us a unique point of
view on the problematic of the diversity of cultural expressions, since the protection is
not national, nor international.
When examining the EU’s approach towards the protection of cultural diversity
and its possible relation to the CDCE Convention, it is necessary to mention the Treaty
on European Union,36 (further referred to as TEU). In its preamble, it specifically
highlights the importance of cultural, religious and humanist heritage for the democratic
and peaceful society:
“Drawing inspiration from the cultural, religious and humanist
inheritance of Europe, from which have developed the universal
values of the inviolable and inalienable rights of the human person,
freedom, democracy, equality and the rule of law.”37
Even though the EU is relatively compact integration from the beginning, it can
certainly benefit from the implementation of the CDCE Convention, whether in its
internal policies or external relations. By reaffirming and promoting the importance of
cultural plurality while also emphasizing necessity of tolerance and introducing methods
for peaceful coexistence, the Convention could be a useful tool for enhancing cohesion
in the future. “It can provide a good governance tool for the maximisation of the wealth,
and settlement of tensions, resulting from the diversity of cultural, political, ethnical,

36

The Treaty on European Union (amended Maastricht Treaty) stipulates the general provisions
governing the European Union. It also sets out the overall provisions of the EU's external
relations. (further referred to as TEU)
37
TEU, Preamble
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religious and national expressions in Europe and around the world.”38 One of the EU’s
key missions, also specified in the TEU, is to “promote economic, social and territorial
cohesion, and solidarity among Member States“39, which is directly followed by the
obligation to “respect its rich cultural and linguistic diversity, and shall ensure that
Europe's cultural heritage is safeguarded and enhanced.“40
The provisions in Article 167 of the Treaty on the Functioning of the European
Union41 state that the EU “shall contribute to the flowering of the cultures of the
Member States, while respecting their national and regional diversity and at the same
time bringing the common cultural heritage to the fore“42 and later on that the EU “shall
take cultural aspects into account in its action under other provisions of the Treaties, in
particular in order to respect and to promote the diversity of its cultures.“ 43 This
commitment to diversity reappears for example in Article 22 of the Charter of
Fundamental Rights of the EU, which confirms that the Union “shall respect cultural,
religious and linguistic diversity”44.
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Study Implementing the 2005 UNESCO Convention on the Diversity of Cultural Expressions
in the European Union, page 16
39
TEU, Article 3 (3)
40
TEU, Article 3 (3)
41
The Treaty on the Functioning of the European Union (amended Treaty of Rome) stipulates
specific objectives of the EU's various policies and rules governing the EU's external actions,
including for instance development cooperation.
42
Treaty on the Functioning of the European Union, Article 167 (1)
43
Treaty on the Functioning of the European Union, Article 167 (4)
44
Charter of Fundamental Rights of the European Union, Article 22
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2. MEANS OF PROTECTION

As an instrument of international law, international treaties (or conventions) are
among the crucial means of cultural diversity’s protection. They are established as one
of the main legal sources of international law in Article 38 of the Statute of the
International Court of Justice 45 . For international treaties in general, applies the
customary rule pacta sunt servanda (bona fides)46, which was also codified in the
Article 26 of the Vienna Convention on the law of treaties47.
When it comes to cultural diversity, both regional and international contexts are
important - considering the need for a complex and unified approach, and especially as a
counterbalance to international trade agreements. For this reason, international treaties
represent a convenient and efficient method for not only establishing international
partnerships, but also for making them last.

45

According to the Article 38 of the Statute of the International Court of Justice, the sources are:
international conventions (whether general or particular, establishing rules expressly recognized
by the contesting states), international customs (as evidence of a general practice accepted as
law), general principles of law recognized by civilized nations and judicial decisions and, finally,
the teachings of the most highly qualified publicists of the various nations (as subsidiary means
for the determination of rules of law). )
46
See ČEPELKA, Č.; ŠTURMA, P. Mezinárodní právo veřejné, pages 150-152
47
The Vienna Convention on the law of treaties, Article 26.
The Vienna Convention which was concluded in Vienna on the 23rd May 1969, sets the rules for
the international treaties between states.
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2.1 THE CONVENTION

ON THE

PROTECTION

AND

PROMOTION

OF THE

DIVERSITY

OF

CULTURAL EXPRESSIONS

The UNESCO CDCE Convention was adopted on the 20th of October 2005
during the 33rd UNESCO’s General Conference session. It was adopted almost
unanimously, by a majority of 148 votes to 2, with 4 abstentions. It is an instrument
designed to allow states to protect and promote cultural expressions and cultural
industries especially in situations where they might be considered threatened by
international trade agreements. The Convention came into effectiveness on the 18th of
March in 2007. As stated in Article 34, it has six authoritative texts including Arabic,
Chinese, English, French, Russian and Spanish.48
As an international treaty, the Convention is a legally binding multilateral
agreement. It ought to serve as a safeguarding mechanism, ensuring that “artists, cultural
professionals, practitioners and citizens worldwide can create, produce, disseminate and
enjoy a broad range of cultural goods, services and activities, including their own.”49
The CDCE Convention is composed from Preamble and 35 individual Articles.
The content of the Convention can be divided into six different clusters. The first one, in
Articles 1, 2 and 3, describes the objectives, guiding principles and the scope of
application of the Convention. Key definitions are encompassed in Article 4, whereas
rights and obligations of individual state parties are in Articles 5 to 19. Provisions
describing the relationship of the Convention to other international instruments are
located in Articles 20 and 21. Organs of the Convention are established in Articles 22 to
24, followed by final clauses in Articles 25 to 35.
The provisions of the Convention affirm cultural diversity as the defining
characteristic of humanity, recall its importance as an indispensable tool for peace and
security at the local, national and international levels, reaffirm the sovereign rights of
States to promote and protect the diversity of cultural expressions on their territory50,
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These six languages are also the six official languages of the UN.
UNESCO, Cultural Expressions, What is the Convention?
50
CDCE Convention, Article 1 (h)
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and, finally, establish some further instruments for the protection of cultural diversity,
such as the International Fund for Cultural Diversity.51
According to Graber, there are two major objectives of the CDCE Convention52
– these are “the recognition of the dual nature of cultural expressions as objects of trade
and artefacts of cultural value” 53 and “the recognition of the sovereign right of
governments to formulate and implement cultural policies and measures for the
protection and promotion of cultural diversity”54. The first can be found in the Article 4
of the CDCE Convention, where the cultural activities, goods, services are defined as
“those activities, goods and services, which at the time they are considered as a specific
attribute, use or purpose, embody or convey cultural expressions, irrespective of the
commercial value they may have.” The later is embodied in Articles 2.2, 5 and 6, which
confirm the sovereignty of the Parties within their territory.
The main role of the CDCE Convention should be “to fill an existing lacuna for
cultural objectives in public international law and to serve as a cultural counterbalance
to the World Trade Organization in future conflicts between trade and culture.” 55
However, according to Graber’s own words, such aim is rather ambitious.56
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CDCE Convention, Article 18. More about the International Fund for Cultural Diversity can
be found in Chapter 4.1 of this thesis.
52
Article 1 of the CDCE Convention sets out the total of 9 objectives, from which Graber
decided to point out these two.
53
GRABER, C. B., The New UNESCO Convention on Cultural Diversity: A Counterbalance to
the WTO? In: Journal of International Economic Law (further referred to as Graber), page 553
54
Graber, page 553
55
Graber, page 553
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2.1.1 Historical Background

One of the key assertions of the CDCE Convention is that while cultural goods,
services and activities have important economic value, they are not mere commodities or
consumer goods that can only be regarded as objects of trade.57 It is a notion that was
previously missing in the instruments of international law and its absence de facto
served as a basis for disputes in the “culture and trade debates” in the past. Testament to
the poor relationship between trade and culture can also be found in many other forms
throughout various artistic statements. Oscar Wilde’s quote from Dorian Gray is a good
example: “Nowadays people know the price of everything, and the value of nothing.”58
Nevertheless, the CDCE was naturally not the first document advocating cultural
diversity. Other instruments, whether it was within or outside of UNESCO, preceded it,
including several multilateral treaties.59 In 1995, the first distinctive initiative was the
report of the World Commission on Culture and Development60 called Our Creative
Diversity, pointing out the relationship between culture and development.61
The initiatives continued in 1998, when the Intergovernmental Conference on
Cultural Policies for Development “The Power of Culture” took place in Stockholm. It
was the UNESCO’s main goal to transform the ideas from the 1995 Report into policy
and practice. Two main themes of the conference were the challenges of recasting
cultural policies:
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In the preamble of the CDCE Convention it states: „Being convinced that cultural activities,
goods and services have both an economic and a cultural nature, because they convey identities,
values and meanings, and must therefore not be treated as solely having commercial value.”
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WILDE, O., The Picture of Dorian Gray, page 86
59
The preceding treaties also pursuing cultural diversity are further discussed in the Chapter
2.2.1 of this thesis – Further Means of Protection.
60
The World Commission on Culture and Development was established by the joined efforts of
UNESCO and the UN on the 11th December 1992. The Commission was composed of leading
figures and responsible for preparing an action-oriented World Report on Culture and
Development.
61
Report
Our
Creative
Diversity,
available
at:
http://unesdoc.unesco.org/images/0010/001016/101651e.pdf
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“Today, as the world integrates and diversifies simultaneously, the
paramount policy challenge is no doubt that of cultural pluralism. It is
the twin challenge of unity in diversity, of nurturing the ‘creative
diversity’ that is the greatest wealth of the human species while at the
same time managing this diversity to help the world’s peoples live
together better.”62
Government officials as well as cultural leaders and media personalities
participated in the conference. Overall 2,500 participants from 149 countries discussed
ways of adjusting cultural policies within a human development framework, the final
outcome of the Conference being the Action Plan adopted on the 2nd April 1998.
In December 2000, the Council of Europe adopted Declaration on Cultural
Diversity63, which was the first of its kind. The Declaration highlighted mainly the
distinctive feature of the audiovisual sector in relation to other industrial sectors:
“Cultural and audiovisual policies, which promote and respect cultural diversity are a
necessary complement to trade policies.”64
The year 2000 was declared by the United Nations General Assembly as the
“International Year for the Culture of Peace”.65 It was decided so on the basis of the
Economic and Social Council Resolution 1997/47, which as a part of the program
included “respect for cultural diversity and promotion of tolerance, solidarity,
cooperation, dialogue and reconciliation[.]”66
The document that followed was the above-mentioned UDCD from 2001, on
which the CDCE Convention by all means builds on. From a legal perspective, the
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UNESCO, Background document of the Intergovernmental Conference on Cultural Policies
for Development: The Challenges of Cultural Diversity - A Commitment to Pluralism, paragraph
13
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The Declaration on cultural diversity was adopted by the Committee of Ministers on 7th
December 2000 at the 733rd meeting of the Ministers' Deputies.
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Declaration on cultural diversity, Article 2.1
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General Assembly Resolution A/RES/53/243 A – Declaration on Culture of Peace
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United Nations, Economic and Social Council Resolution 1997/47, International Year for the
Culture of Peace, 2000, page 1
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Declaration itself is a non-binding instrument. Nevertheless, in its very first paragraph, it
refers to major previous international treaties.67 The Declaration’s text clearly states its
mandate given by UNESCO “to ensure the preservation and promotion of the fruitful
diversity of cultures”.68 The Declaration was accompanied by Annex II - Main lines of
an action plan for the implementation of the UNESCO Universal Declaration on
Cultural Diversity, which in its opening paragraph urges UNESCO to take forward
“consideration of the advisability of an international legal instrument on cultural
diversity.”69
When examining the incentives that contributed to the adoption of the CDCE
Convention, one must certainly look at the preceding UNESCO convention as well. It is
the Convention for the safeguarding of Intangible Cultural Heritage (ICH), which was
adopted in 2003. According to Richieri Hanania, it was precisely the ICH Convention
that gave the CDCE Convention a “sound conceptual basis”.70 Specific provisions and
means of protection anchored in this Convention are further discussed in the Chapters
2.2.2 and 4.3 of his thesis.
The preparations for the CDCE Convention started in 2002, when eight member
states put the idea of cultural diversity convention on the agenda of the Executive Board
of UNESCO:
“On the initiative of Canada, France, Germany, Greece, Mexico,
Monaco, Morocco and Senegal, supported by the French-speaking
Group at UNESCO, an item entitled Preliminary study on the technical
and legal aspects relating to the desirability of a standard- setting
instrument on cultural diversity was placed on the agenda of the 166th
session of the Executive Board (166EX/28). After examining the study
prepared by the Secretariat, the Executive Board invited the DirectorGeneral to submit the study to the General Conference together with its
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UDCD, Preamble. Further discussed in the Chapter 2.2.2 of this thesis.
UDCD, Preamble
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Main lines of an action plan for the implementation of the UNESCO Universal Declaration on
Cultural Diversity, Paragraph 1
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Richieri Hanania, page 3
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own observations and a reference to the relevant international
instruments (166 EX/Decision 3.4.3). ”71
The document Preliminary study on the technical and legal aspects relating to
the desirability of a standard-setting instrument on cultural diversity pointed out the
current situation, where because of the UDCD, the topic of cultural diversity gained
momentum:
“For the first time, cultural diversity was acknowledged as “the
common heritage of humanity”, the defence of which was deemed to
be an ethical and practical imperative, inseparable from respect for
human dignity. The concept of “diversity” reaffirms that plurality is
the reservoir needed for freedoms, that cultural pluralism therefore
constitutes the political response to the actual fact of cultural
diversity and that such pluralism is indissociable from a democratic
framework.”72
Between 2003 and 2005, the Director-General then convened three meetings of
independent experts and three intergovernmental meetings of experts.73 Following the
meetings, the Director-General submitted to the General Conference a report on the
successive stages that have been completed and on the debates and recommendations of
the meeting of governmental experts, accompanied by a preliminary draft convention.74
Originally, the CDCE Convention had a different, and according to Richieri
Hanania, better name - “International Convention on the Protection of the Diversity of
Cultural Contents and Artistic Expressions” 75. She argues that the original wording
would have contributed to a clearer reference to the Convention’s objectives,
emphasizing the creation, distribution, production and consumption of cultural goods
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UNESCO, Desirability of Drawing up an International Standard-Setting Instrument on
Cultural Diversity 32 C/52, page 1
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UNESCO, Preliminary Study On The Technical And Legal Aspects Relating To The
Desirability Of A Standard-Setting Instrument On Cultural Diversity, Chapter I (2)
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UNESCO, Intergovernmental Meeting of Experts
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Richieri Hanania, 15
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and services.76 It would have been better clarification, taking into account that one of the
CDCE’s main purposes is to be a counterbalance to international trade agreements and
trade liberalization.
During the preparations and negotiations of the CDCE Convention, the civil
sector played crucial role. It was included in the decision-making through the
representation of various active non-governmental organizations (further referred to as
NGOs). First NGOs dedicated to the protection and promotion of cultural diversity
emerged in 1997 in France and Canada, other similar ones then followed. 77 Both
individuals and representatives of various groups and associations of cultural
professionals were represented. The influence of the civil society was also
acknowledged in the Preliminary Study On The Technical And Legal Aspects Relating
To The Desirability Of A Standard-Setting Instrument On Cultural Diversity mentioned
above:
“The work of the International Network on Cultural Policy (INCP) has
highlighted

the

particular

importance

of

submitting

a

draft

instrument/international convention on cultural diversity under UNESCO’s
responsibility […]. In connection with the Franco-Quebec working group
associated with this same network, an Evaluation of the legal feasibility of
an international instrument on cultural diversity was conducted[.]”78
Even though the CDCE Convention was in the end adopted in a slightly weaker
version than it was hoped for, many scholars perceive it as “a major step towards the
emergence of international cultural law”79.
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2.1.2 Parties to the Convention and its Ratification

In accordance with its Article 29 stating that the implementation of the
Convention should be 3 months after the 30th instrument of ratification is filed80, the
CDCE entered into force on the 18th of March 2007 (thirty-eight states and one regional
economic organization – the European Union81 deposited their ratification instrument by
18th of December 2006).

1. Ratification of the Convention from 2005 to 2013

As illustrated on the chart above, the CDCE Convention has seen an unusually
high number of ratifications in a very short period of time. General Secretary of the
International Federation of Coalitions for Cultural Diversity, Charles Vallerand,
explains the possible reasons for this phenomenon with UNESCO’s youngest cultural
convention in his article Participatory Governance for Culture:
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Article 29.1 of the CDCE Convention stipulates: „This Convention shall enter into force three
months after the date of deposit of the thirtieth instrument of ratification, acceptance, approval or
accession, but only with respect to those States or regional economic integration organizations
that have deposited their respective instruments of ratification, acceptance, approval, or
accession on or before that date. It shall enter into force with respect to any other Party three
months after the deposit of its instrument of ratification, acceptance, approval or accession.”
81
CDCE Convention, Article 29.1 of the: „For the purposes of this Article, any instrument
deposited by a regional economic integration organization shall not be counted as additional to
those deposited by Member States of the organization.”
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“The rapid adoption of the UNESCO Convention also came as a
response to the rapid expansion of global trade that made the world
suddenly seem much smaller. Citizens everywhere, at any moment, now
have an almost unrestrained access to the limitless diversity of cultural
contents. The globalization of markets is both an opportunity and a
threat for the production of and access to a diversity of cultural
expressions.”82
Article 26 of the CDCE Convention that stipulates the concrete forms of
accession to this Convention, is rather broad, offering states four different ways to do so:
“This Convention shall be subject to ratification, acceptance, approval or accession by
Member States of UNESCO in accordance with their respective constitutional
procedures.”83
Up until now, the total of 141 individual parties (140 states – 71,8% of
UNESCO’s Member States – and one regional economic integration organization, the
EU) had ratified the Convention84 (together further referred to as Parties). Ratification
levels are, however, disproportionate worldwide. While the ratification rate is high in the
UNESCO’s Regional Groups I, II, III, only 27% of Member States have ratified the
Convention in Group IV - Asia-Pacific, as illustrated in the chart below:
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2. Ratification of the Convention by UNESCO Regional Groups

Within this Regional Group, only 2 out of 16 Member States of the Oceania UN
Regional Group (Australia and New Zealand) have ratified the convention and none of
the small islands have. Similarly, within the same Group IV, only 10 out of 28 Member
States in the Asia UN Regional group have ratified it. While 140 states and 1 regional
organization means fairly large amount of support for the CDCE Convention, the results
of the overall impact of the Convention will be unbalanced.
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2.2 FURTHER MEANS OF PROTECTION

Apart from the CDCE Convention, whose primary focus on the cultural diversity
is apparent, we can trace the efforts of protecting cultural diversity to other international
treaties and documents as well. In their opening paragraphs, both the UDCD and the
CDCE Convention make explicit reference to prior declarations and treaties dealing with
cultural diversity or the exercise of cultural rights. The development of cultural diversity
inclusion in international law was already outlined in section 2.1.1 of the thesis. This
section builds upon it and adds more detailed information.
Even though cultural diversity as a specific object of interest for the international
law attracted attention only recently, elements of international cultural legislation can be
found throughout the 20th century. One of the first treaties touching upon the issue
cultural diversity was the Agreement on the Importation of Educational, Scientific and
Cultural Materials from 1950, also known as the Florence Agreement. The agreement
recognized the importance of the dissemination of various forms of cultural expressions:

“[F]ree exchange of ideas and knowledge and, in general, the widest
possible dissemination of the diverse forms of self-expression used by
civilizations are vitally important both for intellectual progress and
international understanding, and consequently for the maintenance of
world peace[.]”85
In effect, the signatory states agreed to put an end to customs duties on books
and other publications, support the circulation of educational materials and, if possible,
actively endorse importation of the above-mentioned content. 86 Furthermore, after
quarter of a century, the relevancy and applicability of the Florence agreement was
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Agreement on the Importation of Educational, Scientific and Cultural Materials, Preamble
Agreement on the Importation of Educational, Scientific and Cultural Materials, Articles I-III
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reviewed, which resulted in extending the agreement‘s scope via so called Nairobi
protocol in 1976.87
Another relevant documents then were Declaration of the Principles of
International Cultural Cooperation from 1966 and the individual cultural UNESCO
conventions, mentioned already in the section 1.3.1 of this thesis. The 1976
Recommendation on Participation by the People at Large in Cultural Life and their
Contribution to it in its section IV dedicated special attention to the international
cooperation, enhancing the dissemination of cultural exchanges.88
Only to illustrate the wide range of documents connected to this problematic
issued at this time, I would like to mentions the Recommendation concerning the Status
of the Artist issued in 1980 or the 1989 Recommendation on the Safeguarding of
Traditional Culture and Folklore. In 1982, the World Conference on Cultural Policies
took place in Mexico City. The event resulted in the adoption of Mexico City
Declaration on Cultural Policies, which, among other accomplishments, specified the
relationship between “cultural identity” and “cultural diversity”:
“The universal cannot be postulated in the abstract by any single
culture: it emerges from the experience of all the world's peoples as
each affirms its own identity. Cultural identity and cultural diversity are
inseparable.”89
The emergence of all of the above-mentioned recommendations, conferences,
declarations and international instruments, together with selected recent documents
(described in detail in other sections of this thesis) testify to the establishment of cultural
diversity as one of the underlying concepts of international law. In turn, the momentum
generated in the past decades confirms that the protection of cultural diversity represents
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an important pillar – or, perhaps, a necessary prerequisite – for peaceful and democratic
society.

2.2.1

Cultural Diversity within the Human Rights Framework

The context of human rights and their protection is very important for cultural
diversity, since it is interlinked with cultural rights. The relevance is apparent for
instance from the opening of the UNESCO’s UDCD, which in its Preamble directly
refers to major human rights treaties:
“Committed to the full implementation of the human rights and
fundamental freedoms proclaimed in the Universal Declaration of
Human Rights and other universally recognized legal instruments, such
as the two International Covenants of 1966 relating respectively to civil
and political rights and to economic, social and cultural rights.”90
Cultural rights in particular are recognized by the Covenant on Economic, Social
and Cultural Rights from 196691. Their further recognition can be found also in Article
27 of the UDCD. 92 CDCE Convention then specifically addresses the relationship
between cultural diversity and human rights and their conditionality in Article 2:
“Cultural diversity can be protected and promoted only if human rights
and fundamental freedoms, such as freedom of expression, information
and communication, as well as the ability of individuals to choose
cultural expressions, are guaranteed. No one may invoke the provisions
of this Convention in order to infringe human rights and fundamental
freedoms as enshrined in the Universal Declaration of Human Rights or
guaranteed by international law, or to limit the scope thereof.”93
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The UNESCO Constitution in its Preamble linked human rights to cultural
pluralism, saying that:
“The wide diffusion of culture, and the education of humanity for
justice and liberty and peace are indispensable to the dignity of man and
constitute a sacred duty, which all the nations must fulfill in a spirit of
mutual assistance and concern.”94
The close connection between human rights and cultural diversity and their
mutual conditionality can be found particularly in Articles 4 to 6 of the UDCD. First,
Article 4 describes human rights as a guarantee of cultural diversity, proclaiming the
defense of cultural diversity as an “ethical imperative, inseparable from respect for
human dignity”95 and warns against its misuse in order to harm others at the same time.
Article 5 then focuses on cultural rights (part of human rights, which are
universal, indivisible and independent) as an enabling environment for cultural diversity.
The emphasis is on the universality of these rights:
“All persons have therefore the right to express themselves and to
create and disseminate their work […], entitled to quality education and
training that fully respect their cultural identity; and all persons have
the right to participate in the cultural life of their choice and conduct
their own cultural practices, subject to respect for human rights and
fundamental freedoms.”96
The sole question of the universality of human rights is, in fact, also connected to
cultural traditions and the importance of fundamental shared values. As Christina Cerna
states in her article Universality of Human Rights and Cultural Diversity:
Implementation of Human Rights in Different Socio-Cultural Contexts, the national and
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regional particularities can play a huge role when it comes to accepting international
human rights:
“International human rights law has, in some sense, become the
substitute for religion in secular societies. It aims to establish minimum
standard of decency, a common denominator of what is morally
acceptable in a civilized society. For this reason, regional human rights
arrangements have been more successful in securing compliance with
international human rights norms; there is a shared history, geography,
and, in some cases, language and religion, as well as commonality of
values.”97
Finally, Article 6 of the UDCD stresses the practical means of securing the
cultural diversity for everyone, which ought to be achieved through the “freedom of
expression, media pluralism, multilingualism, equal access to art and to scientific and
technological knowledge, including in digital form, and the possibility for all cultures to
have access to the means of expression and dissemination.”98
The plurality of individual provisions dedicated either in human rights treaties to
cultural diversity or in cultural diversity documents to human rights suggests strong
position of the matter of cultural diversity within human rights framework. That is
important because the wide recognition of human rights and the attention generally
dedicated to their protection can help strengthening the protection of this particular issue
and raising awareness of its significance.
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2.2.2

Convention for the Safeguarding of Intangible Cultural Heritage

From the previous UNESCO conventions that dealt with cultural diversity, the
2003 Convention for the Safeguarding of Intangible Cultural Heritage99 (further referred
to as the ICH Convention) is the most significant. Its goal is to ensure the survival and
vitality of the world’s living local, national and regional cultural heritage confronted
with increasing globalization and its general homogenizing effects on culture. Specific
safeguarding mechanism of this Convention is then described in the section 4.3 of this
thesis as an example of sustainable efforts of protecting the diversity of cultural
expressions.
Intangible cultural heritage (further referred to as ICH) is defined in the Article 2
of the ICH Convention as:
“The practices, representations, expressions, knowledge, skills – as well
as the instruments, objects, artefacts and cultural spaces associated
therewith – that communities, groups and, in some cases, individuals
recognize as part of their cultural heritage. This intangible cultural
heritage, transmitted from generation to generation, is constantly
recreated by communities and groups in response to their environment,
their interaction with nature and their history, and provides them with a
sense of identity and continuity, thus promoting respect for cultural
diversity and human creativity.”100
According to Richard Kurin, the most important aspect of the ICH Convention
was establishing the ICH as a viable and vibrant process and thus also requiring a
specific form of protection:
“Prior to the Convention, folklore and cultural tradition were viewed in
UNESCO parlance as somewhat alienable expressions of an unreflective
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populace, “naturally” practiced customs that could be abstracted from
other aspects of life, and perhaps best preserved in the documentary
records of scholars or in the collections of museums.”101
Another crucial aspect of the ICH Convention could be the emphasis of the
safeguarding responsibility of the cultural community itself and thus its more apparent
involvement in the process.
That is also something that might have served as an inspiration for the CDCE
Convention, which in turn emphasizes the positive aspects of active involvement of the
pubic via various non-governmental organizations and grassroots initiatives.102 Both the
ICH and the CDCE Conventions contribute to the to the objective of cultural diversity.
Even though each one of them did so in it’s own character, they should be implemented
in a complementary manner.
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Since its adoption in 2005, the CDCE Convention already managed to prove
some of its strengths and weaknesses. Nevertheless, irrespective of its accomplishments
or failures, the document certainly invigorated the focus on cultural diversity agenda
over the last decade. This chapter analyzes the effectiveness of the CDCE Convention,
showing what resonated well among the signatory states and what did not. The
convention’s implementation is being described on both national and international level.
The chapter also highlights the domains in which CDCE Convention had the biggest
impact, thus pointing out the most influential aspects of the Convention.
Naturally, as with every well-intended deed, the true value of any convention lies
in its ability to produce tangible results. Often, conventions fail to obtain the signatures
of important actors, which consequently leads to the actors‘ non-compliance. A good
example can be the Ottawa Treaty (Anti-Personnel Mine Ban Convention) from 1997,
which was not signed by several of the most influential countries such as the US, Russia,
China and India.103
Alternatively, a convention can simply fail to enforce the signatories’
commitments. To give an example, even though Convention on the Rights of the Child
from 1989 was ratified by 194 states, millions of children are still being mistreated every
day, as reported by the Human Rights Watch in 2014104. Fortunately, this was not the
case of CDCE Convention, which led to the reevaluation of existing national cultural
policies or even the introduction of new ones. As the Intergovernmental Committee for
the Protection and Promotion of the Diversity of Cultural Expressions concluded,
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“there are indications that ratification of the Convention has led to the
introduction of new measures and policies to support the development
of cultural and creative industries in a large number of Parties,
particularly from developing countries. In others where such policies
had been introduced prior to the entry into force of the Convention,
ratification has provided increased impetus to reinforce existing legal,
institutional and financial policies and programmes that adhere to the
Convention.”105
The following sections will try to describe the implementation process of the CDCE
Convention, the intricacies of its applicability and, last but not least, the effect it had on
individual states and international community as a whole.
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3.1 EXECUTIVE MEANS OF THE CONVENTION
In its preamble, the CDCE Convention articulates “the need to incorporate
culture as a strategic element in national and international development policies, as well
as in international development cooperation.”106 Obviously, in contrast with the western
societies, this can be easier said that done for many developed countries, where
economic and security issues dominate the reality of everyday life. This October, ten
years have elapsed since the Convention’s adoption, which represents a suitable moment
to look back and see how many of the envisioned means to protect cultural diversity
were actually implemented.
Few research studies were concluded to monitor results of the ongoing
implementation process of CDCE Convention. One of the first was a study labeled
Implementing the UNESCO Convention on the Protection and Promotion of the
Diversity of Cultural Expressions – Future Actions, carried out by Ivan Bernier in
collaboration with Hélène Ruiz Fabri in 2006, directly after the CDCE Convention’s
adoption. It is questionable what kind of results could one expect to be achieved in a
single year after the Convention’s implementation, however, as the authors pointed out
themselves, the document was rather supposed to “fuel reflections on future actions to
be taken by UNESCO and its member States”107.
In the study, Bernier and Fabri emphasized the need for both domestic and
international monitoring, whereas the former should rely on citizens seeking information
from governments and the latter should be characterized by regular reporting towards a
designated UNESCO body. 108 Furthermore, even though the authors praised the
Convention for having established a compulsory, yet not legally binding mechanism to
settle disputes via so called Conciliation Committee, they expressed concerns related to
states’ willingness to accept such mechanism (as they could opt-out from it during
ratification) and the need of additional clarifications in order to make it functional.109
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Another, more recent study was carried out by a Geneva based law firm named
Germann Avocats in 2010 at the request of European Parliament's Committee on
Culture and Education. The document, labeled Implementing the UNESCO Convention
of 2005 in the European Union, focused mainly on “fields in which the European Union
is expected to provide leadership or coordination.”110
Overall, the study praised CDCE Convention for the level of participation it
offered to civil society. 111 With that being said, the implementation of CDCE
Convention into EU structures is far from perfect. As the authors concluded in the third
part of the study, which was dedicated to EU’s position in external trade disputes,
European Commission failed to consult the key cultural stakeholders prior to its decision
to support the USA in one of the recent disputes between the USA and China.112 The
issue was not the verdict itself, but rather a systemic failure of European Commission
that did not feel the need to consult its position with important cultural stakeholders
prior to its decision.
In April 2014, an official study of the CDCE Convention was published as a part
of the Evaluation of UNESCO’s Standard-setting Work of the Culture Sector.113 The
purpose of this report was to „generate findings and recommendations regarding its
relevance and effectiveness, with a focus on its impact on legislation, policies, and
strategies of Parties to UNESCO’s culture conventions; and on the implementation of
the conventions at the national level.“114
“The effectiveness of the law depends in part on the effectiveness of sanctions
and recourses suitable for the protection of the victims of its violation,” 115 states
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Nagendra Singh in his article The Development of International Law. Therefore, when
analyzing the effectiveness of the CDCE Convention, it is also necessary to examine the
nature of the Convention’s provisions and their enforceability. According to Richieri
Hanania, the CDCE Convention’s provisions can be divided into three categories. The
first one contains technical provisions or those related to the institutional framework of
the CDCE Convention.116 These provisions ought to be applied according to the abovementioned Vienna Convention on Law of Treaties117 and as such, they are binding only
for the Parties of the Convention. 118 To this category we can also attribute the
provisions establishing specific procedures and bodies of the Convention.
The second category represents “a general practice of States”119, formed by rules
that were previously established in various treaties or recommendations. These rules are
of declarative nature and therefore apply not only to the states that ratified the
Convention, but also to CDCE Convention non-signatory states, being considered
international customs.120
The third type of provisions that Hanania distinguishes encompasses “customary
law created or crystalized through the negotiation of the Convention”121. Similarly to the
previous category, these provisions act as international customs and are, thus, mandatory
for all states.122
Unfortunately, the wording of Article 20 of the CDCE Convention, which
conditions Convention’s implementation and compliance of the Parties, is rather weak:
“1. Parties recognize that they shall perform in good faith their
obligations under this Convention and all other treaties to which they are
parties. Accordingly, without subordinating this Convention to any other
treaty,
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(a) they shall foster mutual supportiveness between this Convention and
the other treaties to which they are parties; and
(b) when interpreting and applying the other treaties to which they are
parties or when entering into other international obligations, Parties shall
take into account the relevant provisions of this Convention.”123
With such a general and vague formulation, Article 20 offers a wide maneuvering space
for the Parties, which might render the Conventions’ provisions ineffective in times
when the resolve of political actors will not be strong enough. The following section
provides an overview of bodies CDCE Convention has at its disposal to foster its
implementation among states.
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3.1.1

Organs of the Convention

Articles 22 through 24 of CDCE Convention establish two dedicated organs
(further referred to as bodies) whose purpose is to help with the Convention’s
implementation, monitoring etc. The most important of these organs is the Conference of
Parties, which represents “the plenary and supreme body of this Convention”124. Under
normal circumstances, it should convene every two years and, if possible, in conjunction
with the General Conference of UNESCO.125
Second organ of the CDCE Convention, established by its Article 23, is the
Intergovernmental Committee for the Protection and Promotion of the Diversity of
Cultural Expressions (further referred to as Intergovernmental Committee). It consists of
representatives of 24 States Parties (increased from the original 18126), elected for a fouryear term of by the Conference of Parties. As described in 23.3, “the Intergovernmental
Committee shall function under the authority and guidance of and be accountable to the
Conference of Parties.”127 It serves as the executive organ of the Convention.128
Finally, as stipulated in Article 24, UNESCO Secretariat shall assist the abovementioned organs of the Convention – in particular, the Secretariat “shall prepare the
documentation of the Conference of Parties and the Intergovernmental Committee as
well as the agenda of their meetings and shall assist in and report on the implementation
of their decisions.”129
3.1.2

Operational Guidelines of the Convention

Operational Guidelines is another important instrument, which is anchored
directly in the Convention. It is a set of texts elaborated by the Intergovernmental
Committee, providing general guidelines for the implementation and application of the
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provisions of CDCE Convention. The Conference of Parties, which is responsible for
approving these guidelines130, adopted the existing ones at its second (15–16 June 2009)
and third session (14–15 June 2011) in Paris.
Operational Guidelines include specific “Measures to promote and protect
cultural expressions” or special annex on the “Information Sharing and Transparency”
that includes framework for quadrennial periodic Reports. Another part focuses on the
“Participation of Civil Society” or the “Integration of culture in sustainable
development.131
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3.2

IMPLEMENTATION OF THE CONVENTION ON NATIONAL AND INTERNATIONAL LEVEL

To increase the effectiveness and practical use of the CDCE Convention, its
parties have committed themselves to systematically collect information and data,
statistics and best practices on policy measures in their countries that protect and
promote the diversity of cultural expressions. They also pledged to increase transparency
by sharing and exchanging this information at the international level. This also allows
countries to showcase their own concrete achievements when implementing the
convention.
The global monitoring takes place mostly through quadrennial periodic reporting
showing what the governments and relevant non-governmental actors have done to
implement the CDCE Convention.132 This is one of the obligatory provisions of the
Convention. According to Irina Bokova, these reports also serve “as a platform for
dialogue cooperation between [g]overnments and civil society[.]”133 It is clearly written
in the Operational Guidelines that Parties ought to “ensure the involvement of civil
society in the preparation of the reports according to jointly-agreed modalities.”134
Information is collected inter alia mainly on:

•

“National policies and measures taken to support the
creation,

production,

distribution,

dissemination

and

enjoyment of cultural goods and services
•

International cultural cooperation programs that facilitate
working

partnerships

between

public

officials

and

institutions, as well as professionals working in the cultural
and creative industries
•

Preferential treatment measures that support the mobility of
artists, provide greater market access and strengthen cultural
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industries in developing countries [and]
•

Measures to integrate culture into international development
cooperation programs and national development plans or
actions taken to involve civil society in cultural policy
processes.”135

The objective of this reporting is to share information and good practices,
monitor and evaluate the impact of the Convention and assess the status and trends in
the governance of culture at the national and international levels. The fact that all the
reports and examples of innovative policies and measures are available on the
UNESCOs Diversity of Cultural Expression website 136 proves the Convention’s
endeavour to engage civil society and, at the same time, its the desire of making it work
by maintaining highest possible level of transparency.
Apart from the periodic reporting, the collection of information and data is also
done through research and analysis of global trends in the creative economy. With an
improved knowledge base, Parties will be able to better chart progress, highlight
effective policies and strategies, improve existing policy instruments or alert the global
community to emerging challenges for example.
As Bernier and Fabri emphasize,
“Convention implementation in each of the signatory States is the
responsibility of the executive branch. To the extent that monitoring
implies a critical perspective on implementation, the executive arm
may, understandably, find it difficult to judge its own actions,
especially if it enjoys considerable discretion in interpreting the scope
of its undertakings”137

135

UNESCO, Quadrennial Periodic Reports, Diversity of Cultural Expressions
The website https://en.unesco.org/creativity/ is available in English, French and Spanish.
137
Bernier & Fabri, page 16
136

45

Another tricky aspect of the government monitoring that Bernier and Fabri mention is
that its quality may not be stable in a long-term perspective since the political will to
oversee appropriate monitoring can fluctuate according to the then current interest of
political representation of states.138 Therefore, it would be unwise to rely solely on the
Parties to ensure the Convention‘s implementation:
“Fortunately, [...] signatory States have demonstrated their openness to
some form of outside oversight in the Convention by acknowledging
the fundamental role of civil society [...] and by agreeing to encourage
the active participation of civil society in their efforts to achieve
Convention objectives.”139
On the international level, the situation is more difficult. Still, as Bernier and
Fabri elucidate, the long-term ambition is to create an international federation, whereby
the capabilities of various civil society organizations would be equalized and whereby
unified approach in promoting the objectives of the Convention would be developed.140
This brings us to the role of civil society.
3.2.1

The Role of Civil Society

The participation of civil society is very important in the process of the
convention’s implementation. The key benefit is its independence on political
establishment of any particular country. Unlike political elites, the general public cannot
be easily swayed to disregard the protection of cultural diversity should the conditions
were not favorable. On the other hand, a disadvantage might prove to be the variety of
civil societies’s power and engagement among the State Parties of the CDCE
Convention. As Bernier and Fabri explain, “the developed countries are much more
advanced in this regard than the developing countries [and so] they tend to be
overrepresented in international forums.”141
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Articles 9 to 11 of the CDCE Convention stipulate specific rules regarding
information sharing, transparency, education, public awareness and the participation of
the civil society. These are very important articles for the Convention’s implementation,
because they set the rules for the State Parties, enabling the public to get timely
information and participate in the process. In the Convention, “[p]arties acknowledge
the fundamental role of civil society in protecting and promoting the diversity of cultural
expressions.”142 Furthermore, it calls the Parties to “encourage the active participation of
civil society in their efforts to achieve the objectives of the Convention.”143 Even though
the exact implications of the “active participation” are to be subject of determination by
individual Parties, Article 15 asks for the creation of collaborative arrangements, which
should, once again, entail the involvement of civil society organizations. The
implementation of the CDCE Convention should therefore be visible in the articulation
of new partnerships among different public, private and non-profit actors, both in the
domestic and on the international scene.
According to the above-mentioned study by Germann Avocats, the participatory
system of the Århus Convention on Access to Information, Public Participation in
Decision-Making and Access to Justice in Environmental Matters from 1998144 could
serve as an example of the implementation of Article 11 in practice.145
„The effectiveness of Convention monitoring by civil society depends
first and foremost on its ability to obtain relevant information from
governments about the measures planned or already implemented to
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protect and promote the diversity of cultural expressions, both
domestically and internationally.“146
It is therefore important to realize that while the CDCE Convention is an essential
document for the cultural international law, its implementation and effectiveness
substantially depends on good faith from the State Parties and the active initiative by the
civil society.
Nevertheless, considering the broad goal of the Convention, it is clear that its
goals can be achieved only over time and thus this approach does not have to be
necessarily bad:
“Collaboration is based on goodwill and a voluntary commitment.
There is no such thing in this Convention as “trade disciplines” and
“legally binding dispute settlement mechanisms”. In fact, most analysts
have commented that the Convention has little clout given that in case
of conflict Parties agree to examine in good faith a dispute settlement
proposal that results from a conciliation procedure.”147
Finally, it is important to mention that for the NGOs to play their important role, they
have to be fully transparent, reliable and accountable regarding their objectives,
structure and funding.
3.2.2

Main Areas of Impact

According to the 2014 report Evaluation of UNESCO’s Standard-setting Work of
the Culture Sector, the most important changes in policy and legislation coming from the
implementation of the CDCE Convention were expected in the following four areas: (i)
Increased legitimacy for cultural policies, (ii) Implications for other policy fields, such
as sustainable development, (iii) Promotion of international cooperation and, finally, (iv)
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participation of civil society.148 As the last one was already examined in the previous
section 3.2.1, this part of the thesis will focus on the remaining three.

To begin with, let us see what effect the CDCE Convention had on increasing the
legitimacy of national cultural policies. One of the objectives of the CDCE Convention
stated at its very beginning was „to reaffirm the sovereign rights of States to maintain,
adopt and implement policies and measures that they deem appropriate for the protection
and promotion of the diversity of cultural expressions on their territory[.]“149 Indeed, as
Jordi Baltà pointed out in the 2014 study mentioned above on the example of Peru,
Burkina Faso and Seychelles, several states managed to set up new bodies aimed at
protecting and promoting cultural agenda.150 With that being said, “it is worth noting
that slow or no change also exists elsewhere, including in many countries which have
ratified the 2005 Convention.”151 Furthermore, as a different 2010 study introduced in
the beginning of chapter 3.1 pointed out,

“[t]he principle of sovereignty is highly problematic when it applies to
authoritarian regimes. In most cases, such regimes tend to use and
abuse the power vested in sovereignty, and ignore its limitations
requiring compliance with human rights and fundamental freedoms.”152
To sum up, highlighting sovereignty of individual states with respect to the
protection and promotion of cultural diversity must be done carefully in order to prevent
abusive misinterpretation. Ideally, such sovereignty claims should be accompanied with
a note reminding states of the necessity to confront newly created culture protection
measures with existing human rights and liberal trade provisions.
As for the implications to other policy fields, the Convention emphasizes the
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strong link between cultural diversity and sustainable development, whereas the former
is described as a prerequisite for the latter. 153 Further in the text of the CDCE
Convention, the Parties are called to:
“endeavour to integrate culture in their development policies at all levels
for the creation of conditions conducive to sustainable development and,
within this framework, foster aspects relating to the protection and
promotion of the diversity of cultural expressions.”154
The important phrase in the citation above is “at all levels”. This means that the
Convention should not only influence bodies concerned with cultural affairs, but it
should also stimulate other relevant institutions, such as those governing education,
employment or the protection of the environment, to foster sustainable development.155
Finally, the last area of impact is concerned with the promotion of international
cooperation. “[T]he international dimension of the Convention’s policy implications also
results from a set of Articles which stress the commitment to promote international
cooperation.”156 The call for the cooperation in areas such as cultural policy, use of new
technologies or creation of co-distribution agreements is anchored in Article 12.157
Further articles of the Convention encourage cooperation related to sustainable
development158 and cooperation in situations of serious threat to cultural expressions159.
The Convention also designed innovative collaborative arrangements focusing on the
partnership between public and private sector in order to help developing countries with
the protection of cultural diversity.160 These commitments should lead towards bilateral
and multilateral agreements between the Parties, as well as the international activities of
ministries, policy departments and development agencies.
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3.2.3

Successful Efforts

The CDCE Convention has had a positive impact in policy areas and
strengthening cultural policies and legislation in several countries and culture is being
increasingly recognized in many national and regional sustainable development
strategies. One of the often-successful outcomes of the CDCE Convention was for
example new legislation on the status of the artist. Namely, this was the case in Austria,
Canada, Germany, Lithuania, Namibia, Mongolia, Montenegro, Norway or Peru.161
Furthermore, in several countries, the ratification of the Convention fostered the creation
of new ministries, agencies or policy departments in order to create or revise cultural
policy and deal with cultural industries in general. 162 “The establishment of these
institutions, which needs to be accompanied by the provision of adequate financial,
technical and human resources, can provide a basis for the subsequent development or
strengthening of cultural policies.”163
Among the relevant examples in this area is Peru, where a Ministry of Culture
was set up in 2010.164 Its structure also includes a Directorate-General for Cultural
Industries and Arts, whose aim is to revise existing legislation in the sector and develop
a new cultural policy framework. The setting-up of this Ministry was being requested for
several years and was the result of several contributing factors, one of them being the
ratification of the Convention. The ministry should help in enhancing national identity
and ensuring a more comprehensive view of all cultural expressions in the country.
In Brazil, a National Secretariat for Identity and Cultural Diversity was
established in 2011.165 One of its main goals is to develop inclusive policies, for all
groups in society in consultation with provincial and local authorities.
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An example of similar efforts in Europe can be found in Sweden, which
established new national cultural policy objectives in 2009. It recognized creativity,
diversity and artistic quality as integral parts of society’s development.166 Among the
three major priorities for cultural policy identified by the government was the right of
children and young people to have access to cultural expressions and artistic
expressions. Even though no major legislative changes needed to be introduced as a
result of the ratification of the Convention in this case, the 2009 Government Bill on
Cultural Policy includes clear references to international cultural cooperation and to
collaboration across policy area boundaries. It mentions UNESCO explicitly, asserting
that Sweden will play an active role in cultural policy issues in the EU, UNESCO and
the Nordic cooperation.
3.2.4

Problematic Aspects

The problematic aspects of the CDCE implementation and questions concerning
its effectiveness are more of a general nature – either connected to the disproportional
implementation among the States Parties or the lack of resources and expertise at the
national level, which are then preventing individual states from submitting the
quadrennial reports and thus, causing an inaccurate overall picture. Even though several
examples of successful efforts exist, there are also Parties to the CDCE Convention that
have failed to take any significant steps forward.
While the ratification of the CDCE Convention has been very high in several
regions, it still remains limited in others. That is the case of many countries in Asia or
the Arab States. 167 The continuation of existing awareness-raising efforts both by
UNESCO and the Parties and the dissemination of examples of good practices,
including their impact in terms of economic development, should be fostered in order to
further encourage the Convention’s ratification.
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Despite having many Parties in the region, the CDCE Convention’s impact was
less visible in “Western Europe and North America, where national governments have
generally maintained their already existing policies and legislation.” 168 Another
problems may have been caused by limited technical or financial capacity and reduced
political will elsewhere, resulting in the inability to adopt relevant policy instruments, or
to enforce them when adopted.
Another issue is that in some countries, the cultural industries are weak in
general, which can ultimately limit the effectiveness of the legislation and connected
policies. Similarly, that is also the case with civil society and its limited ability to take
part in effective policy discussion dialogues with public authorities in many countries.
On the other hand, when there is a positive change, the overall impact in the developing
and least developed economies is more evident.
The complexity of some of the issues raised by the CDCE Convention, which
limits Parties’ ability to translate it into effective legislation, policies and programs, is
also confirmed by the difficulties found by many countries to provide their quadrennial
reports as requested, and by confusing evidence included within some of them, often
unrelated to the main scope of application of the CDCE Convention.
This can be illustrated on the example of the quadrennial reports submitted to the
Secretariat as of 31 August 2012. In total, the Secretariat received 45 reports, while 60%
were from Parties belonging to Electoral Groups I and II.169 It included 17 Parties from
UNESCO Regional Group I, 9 from Group II, 10 from Group III, 2 from Group IV, 2
from Group V (a) and 4 from Group V (b). The forty-fifth report is that of the single
regional integration organization, the EU.170
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Many other Parties originally wanted to submit their reports as well but finally
informed the Secretariat about delay and therefore causing the inadequate overall
picture. According to the Strategic and action-oriented analytical summary of the
quadrennial periodic reports of the Intergovernmental Committee, the main reasons for
delays were the lack of expertise at the national level to produce the report, lack of
resources to hold the necessary consultations or lack of resources to translate the report
from the national language into English or French.171
Finally, it is suitable to provide also a concrete example related to the actual
applicability of the Convention. Jingxia Shi and Weidong Chen in their paper The
‘Specificity’ of Cultural Products versus the ‘Generality’ of Trade Obligations discuss a
WTO case of China--Publications and Audiovisual Products, which is “an opportune
chance to examine the interface between the ‘specificity’ of cultural products and the
‘generality’ of trade obligations[.]”172 In other words, the case demonstrates a clash
between what should be considered unique in the name of culture versus what should be
treated as general and, thus, considered as falling within the framework of liberal trade
regime upheld by the WTO.
In the case, China tried to employ the CDCE Convention and UDCD to bypass
the liberal trade import laws under GATT advocated by the USA. However, as the
authors concluded, the above-mentioned UNESCO instruments proved to be weak in
effect and so China resulted to base its argument on GATT Article XX (a) instead,
applying ‘public morals exception’ to cultural products.173
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4. SPECIFIC EXAMPLES OF PROTECTION AND PROMOTION OF
CULTURAL DIVERSITY

Any effort to protect or promote cultural diversity can only be successful if it
takes into account sustainability of its endeavours and a long-term perspective of its
goals. Whether it is the CDCE Convention, the ICH Convention, another international
treaty or a civil society initiative, its long-term impact is what ultimately matters. For
this reason, this chapter highlights some of the examples that are systematically helping
to protect cultural diversity and ensure that the exercise of cultural rights is secured.
To provide a more comprehensive overview of the cultural protection landscape,
three different types of cultural initiatives were chosen – the first is directly related to
the CDCE Convention, the second is an independent cultural organization and, finally,
the third is a product of the ICH Convention.
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4.1 INTERNATIONAL FUND FOR CULTURAL DIVERSITY
The International Fund for Cultural Diversity (further referred to as IFCD) was
established by Article 18.1 of the CDCE Convention. IFCD is a multi-donor fund
established primarily for promoting sustainable development and reducing poverty in
developing countries through the support of various cultural and creative projects.174 The
activities of the IFCD ought to help in creating a dynamic cultural sector in these
countries as well.
According to Article 18 of the CDCE Convention, the resources of the IFCD
consist of:
“(a) voluntary contributions made by Parties;
(b) funds appropriated for this purpose by the General Conference of
UNESCO;
(c) contributions, gifts or bequests by other States; organizations and
programmes of the United Nations system, other regional or international
organizations; and public or private bodies or individuals;
(d) any interest due on resources of the Fund;
(e) funds raised through collections and receipts from events organized
for the benefit of the Fund;
(f) any other resources authorized by the Fund’s regulations.”175
The Intergovernmental Committee then decides about the use of all the abovementioned funds according to the guidelines, which are determined by the Conference of
Parties.176 The Intergovernmental Committee may also accept contributions and other
forms of assistance for individual projects, provided that they received the Committee’s
blessing. Article 18.6 of the CDCE Convention, however, emphasizes the political
neutrality of the IFCD, stipulating “no political, economic or other conditions that are
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incompatible with the objectives of this Convention may be attached to contributions
made to the Fund.”177
Since 2010, the International Fund for Cultural Diversity has invested roughly
US$ 5,3 million in 78 various projects across 48 developing countries.178 The number of
projects and their regional distribution is shown in the chart below:

Number of projects according to regional distribution, 2010-2015
Source: UNESCO website

Cultural Diversity Ministerial Forum of the Asia-Pacific Region, held in Bangladesh in
2012, can serve as an example of the IFCD’s activities. The three-day forum in Dhaka,
attended by the representatives of 33 countries, was jointly organized by UNESCO and
the Bangladesh Ministry of Cultural Affairs. The project’s aim was to continue the
promotion and awareness-raising initiative of the CDCE Convention by inviting and
encouraging more countries in the Asia-Pacific region to ratify the 2005 Convention.179
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The Forum concluded with the adoption of the Dhaka Ministerial Declaration on the
Diversity of Cultural Expressions, in which in signatory states “confirmed their
commitment to promoting cultural and creative industries and to strengthening regional
cooperation in this area.”180
Fostering cultural participation for poverty alleviation project in Uruguay is
another project of the IFCD. The project “aims at contributing to reversing the processes
of social exclusion of youth in a marginalized area of Montevideo through their
increased involvement in local cultural productions.”181 Through engagement in cultural
activities, the project should encourage social cohesion and bring down the social and
economic obstacles that prevent Casavalle's youth from being fully integrated into
Uruguayan society.
The chart below shows the number of projects supported by the IFCD in
respective cultural domains, with Music and Audiovisual Arts being the most frequent:

Number of funded projects per cultural domain / per cycle
Source: UNESCO website
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4.2 COALITION FOR CULTURAL DIVERSITY
The Coalition for Cultural Diversity is an example of an independent national
initiative with international impact. The organization focusing on the protection of
cultural diversity was established in the spring of 1998 in Quebec, Canada by a group of
professional cultural associations. “The Coalition expanded its membership in the [f]all
of 1999 by inviting the leading Canadian cultural professional associations to join its
ranks.” 182 Today, the Coalition includes 33 183 member organizations “representing
creators, artists, independent producers, distributors and publishers working in the fields
of publishing, film, television, new media, music, performing arts and visual arts.”184
The mission of the Coalition for Cultural Diversity is defined as follows:
“The Coalition for Cultural Diversity is the cultural milieu’s
main voice in debates on culture and trade, notably on the
national front, as well as to support the government’s will to
assert its right to apply policies that promote the diversity of
cultural expressions.”185
After the adoption of the CDCE Convention, it became also one of the
Coalition’s objectives to further promote the Convention and its message. “Enhancing
the capacity of others to mobilize around the same vision as the Coalition for Cultural
Diversity to broaden the reach and influence of the civil society movement advocating
for the diversity of cultural expressions.”186
Under the Coalition’s auspices, several meetings of cultural professional
organizations convened. In December 2011, for example, the Coalition took part in an
information exchange seminar on the implementation of the CDCE Convention in
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Ouagadougou, Burkina Faso.187 In November 2013, it was the World Cities Culture
Summit in Istanbul instead.188
Currently, the Coalition is a part of the International Federation of Coalitions for
Cultural Diversity (further referred to as the Federation), where it plays a dominant role.
The Federation was founded in Sevilla on 19th September 2007, replacing the
International Liaison Committee of Coalitions for Cultural Diversity (further referred to
as the ILC). The ILC was founded in 2003 on the initiative of various coalitions for
cultural diversity (including the above-mentioned Canadian Coalition for Cultural
Diversity) to promote the elaboration of the CDCE Convention on a wider international
level. “The ILC delegates participated as observers in the international sessions of
negotiations of the [CDCE Convention] […], thus ensuring that the voice of cultural
professionals was heard[.]”189
When the CDCE Convention came into effect on March 18th 2007, the original
purpose of ILC was fulfilled and therefore the organization transformed into a new
entity – the International Federation of the Coalitions for Cultural Diversity – with a
different mission. It was founded by 43 national coalitions for cultural diversity, which
together represented more than 600 national cultural organizations.190 The Federation is
incorporated in Canada, with its Secretariat in Montreal.
Since 2009, the Federation has the official “consultative status” within
UNESCO. That enabled it to participate in several official conferences and meetings, for
instance UNESCO Executive Board’s Roundtable on “The role of NGOs in the
normative process: the example of Culture”191 or the sessions of the Intergovernmental
Committee for the CDCE Convention.
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4.3 LIST OF THE INTANGIBLE CULTURAL HERITAGE OF HUMANITY
Creating a mechanism for sharing relevant data and best practices throughout the
implementation of a convention is one of the best ways to ensure its effectiveness. In
turn, the increased effectiveness is extremely beneficial in efforts aiming to fulfill the
goals of a given convention.
To help with safeguarding of the ICH at the international level, the ICH
Convention in its Article 16 established such a mechanism - Representative List of the
Intangible Cultural Heritage of Humanity. According to Article 16 of the ICH
Convention, the List ought to “ensure better visibility of the intangible cultural heritage
and awareness of its significance, and to encourage dialogue which respects cultural
diversity[.]”192 As the List is not part of the CDCE Convention, it is not focused solely
on the diversity of cultural expressions, however, it is a great example of a tool for
protecting cultural diversity nonetheless – moreover, it already proved to be very
successful.
The Intergovernmental Committee for the Safeguarding of Intangible Cultural
Heritage meets annually to evaluate all nominations proposed by the Convention’s
States Parties and then decides whether or not to inscribe the nominated cultural
practices and expressions of ICH on the Representative List.
The Lists of Intangible Cultural Heritage and the Register of Best Safeguarding
Practices were created on the basis of the ICH Convention and, starting from the year
2008, they are both available online at the UNESCO website.193 The List is then further
divided into years and respective categories, highlighting, for example the “ICH in
Need of Urgent Safeguarding”.
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In my opinion, especially beneficial is the publication of best safeguarding
practices194, which is clearly illustrating the ICH safeguarding progress in various
cultures and countries around the world. Whether it is the Fandango’s living museum in
Brazil195, training the next generations of Fujian puppetry practitioners in China196 or
the specific ways of preserving the carillon culture to ensure its continuation in
Belgium197, the primary objective of these efforts is to secure continuity and sustainable
development of these traditions as a living heritage that fosters cultural identity and
social cohesion198.
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CONCLUSION

The goal of this thesis was to provide an overview of the various means of
protection of cultural diversity within the framework of international law, describe the
development of these protective efforts in time and, for the selected documents, assess
their real impact on the behavior of states, also in relation to the existing trade-oriented
international organizations and their treaties. On the example of UNESCO and its
cultural conventions, the thesis also tried to examine the effectiveness of international
organizations and the impact of their activities on states.
During the writing of this thesis, several issues arose. Ultimately, I was surprised
how many conventions and declarations had already addressed the topic of cultural
diversity and its protection. Even though they may have not always addressed cultural
diversity explicitly, the instruments focusing on cultural expressions, exchange of
cultural traditions or the preservation of cultural identity appeared throughout the 20th
century, slowly building an alternative model to the liberalization of the world market
economy.
However, as far as their implementation and enforcement is concerned, the
number of successful cases is not nearly that high. Unfortunately, many of the cultural
diversity documents were too broad or lacked provisions that would ensure their
enforcement. Thus, for future endeavours related to the protection of cultural diversity, it
is of crucial importance to design strategies and establish relationships in such a way
that would make them more directly actionable and thus, in consequence, more
effective.
To help prevent the inefficiency of a newly created instrument, I believe it is
important to always include provisions establishing a specific mechanism for the
fulfillment of the instrument’s goals. One can observe this phenomenon on the examples
of the ICH and the CDCE Conventions. In the case of ICH Convention, List of the
Intangible Cultural Heritage of Humanity is an indispensible instrument that clearly
monitors the current situation of the ICH issue. Furthermore, it also presents possible
solutions to interested parties in a form of already proven best practices. For the CDCE
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Convention, it is the quadrennial periodic reporting that encourages State Parties to act
and offer each other help in case of urgency. With both of these conventions, the biggest
benefit lies in the introduction of specific, actionable mechanism. For this reason,
establishing a comprehensive and compulsory monitoring combined with well-designed
compliance mechanism seems the best path towards sustainability, which should serve
as inspiration for future legal frameworks.
From the examples of international instruments protecting cultural diversity
listed in this thesis, it is apparent that cultural diversity is not purely a legal topic. On
the contrary, it interferes with numerous other social and political domains:
“The process of globalization, facilitated by the rapid development of
new information and communication technologies, though representing
a challenge for cultural diversity, creates the conditions for renewed
dialogue among cultures and civilizations.”199
This notion also supports the recent tendency of a dynamic development of international
law. The call for international and inter-organizational cooperation outlined in many of
the instruments mentioned in this thesis is, therefore, well founded and foreshadows a
path that the international community should pursue in the future.
In the last 15 years, the topic of cultural diversity and the protection of the
diversity of cultural expressions gained strong momentum. In 2000, Council of Europe’s
Declaration on Cultural Diversity was adopted, followed by the UDCD one year later
and the two latest UNESCO cultural conventions – the ICH in 2003 and the CDCE
Convention – in 2005. The concept of cultural diversity and diversity of cultural
expressions is therefore becoming increasingly relevant on the international policy
making scene and confirms the topic’s importance for peaceful and democratic society.
One of the important conclusions of chapter 3, in which the process of
implementation of the CDCE Convention was examined, is that while the CDCE
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Convention is being relatively well implemented, the incentive to do so stemmed more
from the will of the states and the active approach of civil society rather than from the
Convention‘s provisions. With that being said, the will and the activity of civil society
still resulted from the ratification of the Convention; therefore, it is fair to say the
Convention had a positive impact, even though it did not come directly from the
provisions as such.

To conclude, CDCE Convention represents an important milestone in the
development of cultural diversity protection and its establishment as an indispensable
part of the international decision-making process. The convention calls for international
cooperation, but also highlights the fundamental role that civil society should play on
national level in promoting and monitoring of its implementation. By assigning a crucial
role to civil society, the document can serve as an inspiration for future legal framework.
Furthermore, the Convention emphasizes the positive aspects of cultural diversity and
offers solutions (and means of achieving them) for reducing its negative impact. The
most important footprint of the CDCE Convention is that it underlined the importance of
already existing efforts tied to the protection of cultural diversity, strengthened the
influence of cultural diversity within the international framework and advanced the
development of this domain as a whole.
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Teze v českém jazyce

Diplomová práce Kulturní rozmanitost a její ochrana v mezinárodním právu se
zabývá pojmem kulturní rozmanitosti v kontextu mezinárodního práva a zkoumá různé
nástroje její podpory a ochrany. I přesto, že je kulturní rozmanitost pro mezinárodní
právo relativně novým tématem, za posledních patnáct let došlo k podstatnému zvýšení
zájmu o problematiku s ním spojenou. Důsledkem toho zájmu bylo několik stěžejních
mezinárodních dokumentů, stejně jako množství nově vzniklých národních i
mezinárodních institucí.

Cílem této práce je nastínit vývoj ochrany kulturní rozmanitosti a rozmanitosti
kulturních projevů, poskytnout přehled různých mezinárodněprávních prostředků její
ochrany a u vybraných dokumentů posoudit jejich skutečný dopad na chování států či
mezinárodních organizací. Druhotným cílem je rovněž obecně zhodnotit význam této
problematiky v současnosti.

Každý člověk je jedinečný a totéž lze říci i o jednotlivých kulturách, potažmo
národech. V důsledku stále větší a rychlejší globalizace však v dnešní době dochází
k častému zobecňování a unifikování, což může mít i závažné negativní dopady. Mezi
ně může patřit například zánik unikátních kultur nebo jejich vzájemná intolerance,
způsobená ostrými střety nesourodých kultur právě v důsledku již zmíněné globalizace.
Zmíněné střety mohou přerůst v konflikty, které se zpravidla negativně promítají do
národních ekonomik soupeřících stran či dokonce vyústí ve válečné konflikty. Podporou
vzájemné tolerance, respektu a porozumění státy usilují nejen o snížení těchto rizik
spojených s kulturní rozmanitostí, ale zároveň o zachování svých jedinečných kulturních
projevů, které jsou nositeli hodnot a pilířem naší společnosti.
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Jedním z nejdůležitějších nástrojů k ochraně kulturní rozmanitosti je Úmluva
UNESCO o ochraně a podpoře rozmanitosti kulturních projevů z říjnu roku 2005. Díky
tomu, že se jedná v tomto ohledu o stěžejní dokument, je mu také v práci věnováno
relativně hodně pozornosti. K tomu je potřeba dodat, že vzhledem k celkově poměrně
velkému množství různých dokumentů a nástrojů, které se v mezinárodním právu vážou
k problematice ochrany a podpory kulturní rozmanitosti, nebylo cílem této diplomové
práce je všechny vyjmenovat ani dopodrobna rozebrat, což by ostatně vzhledem k
rozsahu práce nebylo ani možné. Účelem práce bylo spíše vysvětlit, odkud se tyto
iniciativy vzaly a ukázat tak návaznost pojmu kulturní rozmanitosti i na jiné, více
etablované oblasti práva.

Počáteční hypotézou této diplomové práce je, že za posledních patnáct let došlo
díky snahám, které vedlo UNESCO nebo další mezinárodní organizace či nevládní
iniciativy, k ukotvení konceptu ochrany kulturní rozmanitosti v mezinárodním právu. To
přinutilo státy k tomu, aby zapojily kulturní rozmanitost do svých rozhodovacích
procesů, jimž dříve dominovaly převážně politické, ekonomické či environmentální
záležitosti.

Výzkumná otázka, na kterou tato diplomová práce hledá odpověď, je jaký
konkrétní dopad měla UNESCO Úmluva o ochraně a podpoře rozmanitosti kulturních
projevů na vývoj ochrany kulturní rozmanitosti.

Jedním z východisek, ze kterých práce vychází, je předpoklad, že kulturní
rozmanitost je charakteristickým rysem naší civilizace a jako taková tvoří
neodmyslitelnou součást společného dědictví lidstva, přičemž toto dědictví vy mělo být
chráněno také pro budoucí generace. Na základě této premisy práce zkoumá roli kulturní
rozmanitosti v mezinárodním právu a jednotlivé prostředky její ochrany.
77

V první části se tato diplomová práce zabývá ukotvením pojmu kulturní
rozmanitosti v mezinárodním právu. Pro lepší uchopení celé práce jsou zde vymezeny
definice hlavních pojmů. Kromě „kulturní rozmanitosti“ práce definuje také pojmy
„kulturní projevy“ či „kulturní obsah“. Pro zkoumání výše zmíněné teze i výzkumné
otázky bylo nejprve třeba nastínit historický vývoj konceptu kulturní rozmanitosti
v mezinárodním právu. Práce ukazuje, že počátky úprav této problematiky sahají již
do 1. poloviny 20. století, kdy evropské státy zavedly promítací kvóty na ochranu proti
expandujícímu americkému filmovému průmyslu.

První kapitola práce se dále zabývá specifičností kulturních statků a služeb, což je
téma, které je s kulturní rozmanitostí neodmyslitelně spjato. Zmíněnou specifičností, jíž
se dostalo ukotvení v Úmluvě, je myšlena skutečnost, že kulturní statky nemají jen
obchodní (peněžní) hodnotu, ale jsou také nositeli nemateriálních, duševních hodnot.
Proto nepřekvapí, že jedním z nejvýznamnějších podnětů pro přijetí Úmluvy o ochraně a
podpoře rozmanitosti kulturních projevů byla takzvaná „Trade and Culture Debate“,
tedy spor kultury a mezinárodního obchodu. Ten spočíval v otázce, jak ponechat
dostatek prostoru státům pro jejich jednotlivé národní kulturní politiky, ale zároveň
docílit toho, aby dodržovaly závazky vyplývající z mezinárodních obchodních smluv.
Dobrým příkladem tohoto konfliktu je případ sporu Spojených států amerických s Čínou
popsaný v kapitole 3.2.4, kde šlo o střet argumentace na základě GATT s argumentací
opírající se o výklad specificity a suverenity dle výše zmiňované UNESCO Úmluvy.

Dalo by se říci, že Úmluvou o ochraně a podpoře rozmanitosti kulturních projevů
vyvrcholilo dlouholeté úsilí o přijetí dokumentu, který by se přímo zabýval právě již
zmíněnou specifickou hodnotou kulturních statků. Ty by tak podle Úmluvy neměly být
posuzovány jen na základě své komerční hodnoty, nýbrž především také jako nositelé
základních hodnot. Přijetím Úmluvy tedy došlo k ukotvení kulturní rozmanitosti a jejího
specifického významu v mezinárodním právu. Nicméně je jasné, a z tohoto předpokladu
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také tato práce vychází, že tímto vývoj v této oblasti nekončí. Úmluva o ochraně a
podpoře rozmanitosti kulturních projevů je zajisté klíčovým milníkem, nicméně jejím
přijetím začala další rozsáhlá diskuze – tentokrát o její implementaci. Nyní, deset let po
přijetí této Úmluvy, je již možné posoudit některé její silné a slabé stránky, které se
projevily během její dosavadní implementace. Toto je podrobněji rozebráno v druhé,
analytičtější části této práce, konkrétně v Kapitole 3.

Práce Kulturní rozmanitost a její ochrana v mezinárodním právu se zabývá také
činností vybraných mezinárodních organizací, které se problematice kulturní
rozmanitosti aktivně věnují a zkoumá efektivitu jimi vytvořených nástrojů ochrany či
jiných souvisejících dokumentů.

Organizace spojených národů (dále jen OSN) společně se všemi svými
podřízenými agenturami a přidruženými organizacemi v tomto směru rozhodně patří
mezi nejznámější a nejvlivnější organizace. Během sedmdesáti let své existence
významně přispěla k rozvoji mezinárodního práva, kdy právě skrze své specializované
agentury či konkrétně zaměřené programy pomáhala utvářet nové oblasti mezinárodního
práva, přičemž kulturní rozmanitost a její ochrana byla jednou z nich.

Jedním z nejdominantnějších aktérů v oblasti ochrany kulturní rozmanitosti je
nepochybně Organizace OSN pro výchovu, vědu a kulturu – UNESCO, jedna z patnácti
odborných agentur OSN. Práce se rovněž věnuje další organizaci spadající pod OSN, a
to nedávno nově ustanovené UNAOC – Alianci civilizací OSN, která by do budoucna
mohla snahy UNESCO vhodně doplňovat. Prostor je dále věnován také jediné
organizaci, která je přímo smluvní stranou Úmluvy o ochraně a podpoře rozmanitosti
kulturních projevů – Evropské unii.

Její specifická úloha v ochraně kulturní

rozmanitosti spočívá například v koordinaci spolupráce mezi kulturními institucemi
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jejích jednotlivých členských zemí. Dále se Evropská Unie zaměřuje na zachování
evropského kulturního dědictví jako celku, a proto tak jako jediná ze smluvních stran
nabízí jedinečný pohled na problematiku ochrany rozmanitosti kulturních projevů, ke
které nedochází ani na národní ani na mezinárodní úrovni, ale spíše na úrovni
nadnárodní.

Druhá kapitola této diplomové práce ukazuje mimo jiné různorodost dokumentů
mezinárodního práva vydaných v průběhu dvacátého století (především jeho druhé
poloviny), které podle mého názoru vedly k zintenzivnění vývoje této oblasti. Mezi nimi
jsou především různé úmluvy, doporučení, deklarace či statuty. Právě tyto dokumenty se
v průběhu času zasloužily o postupné ukotvení kulturní rozmanitosti jako jednoho ze
základních pojmů mezinárodního práva.

Během posledních patnácti let došlo k velmi významnému vývoji tématu kulturní
rozmanitosti a ochrany rozmanitosti kulturních projevů. Tyto intenzivnější snahy začaly
v roce 2000, kdy Rada Evropy vydala Deklaraci o kulturní rozmanitosti, po které
následovaly další mezinárodní dokumenty, které se touto problematikou více a více
zabývaly. O rok později to byla například Univerzální deklarace o kulturní rozmanitosti
vydaná UNESCEM. Poté již následovaly dvě nejnovější kulturní UNESCO úmluvy –
první zaměřená na ochranu nehmotného kulturního dědictví z roku 2003 a druhá na
ochranu rozmanitosti kulturních projevů z roku 2005. Od té doby začal proces jejich
implementace, díky kterému vznikly nové iniciativy, organizace, nadace či fondy. Dá se
tedy říci, že tato oblast v posledních několika letech zažívá opravdu nebývale
dynamický rozvoj svědčící o tom, že ochrana kulturní rozmanitosti představuje důležitý
pilíř - nebo možná

dokonce nezbytný předpoklad - pro fungování mírumilovné a

demokratické společnosti.
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Práce si také klade za úkol zjistit konkrétní dopady Úmluvy o ochraně a podpoře
rozmanitosti kulturních projevů na oblast ochrany kulturní rozmanitosti obecně. Na to se
zaměřuje především třetí kapitola této práce, jež analyzuje více dopodrobna například
jednotlivá ustanovení zmíněné Úmluvy. Na základě ať už pozitivních nebo negativních
příkladů z jednotlivých států práce zhodnocuje silné a slabé stránky Úmluvy a zabývá se
oblastmi, ve kterých byl její dosavadní vliv nejvýznamnější.

Úmluvu UNESCO o ochraně a podpoře rozmanitosti kulturních projevů doposud
podepsalo sto čtyřicet států a, jak již bylo zmíněno, jedna regionální organizace –
Evropská unie. I přesto, že měla Úmluva své silné oponenty, jako například Spojené
státy americké, celkový počet ratifikací je poměrně vysoký, což také svědčí o aktuálnosti
tohoto tématu napříč mezinárodní komunitou. I přesto že státy, které Úmluvu UNESCO
o ochraně a podpoře rozmanitosti kulturních projevů ratifikovaly, nejsou na geografické
mapě zastoupeny rovnoměrně, můžeme říci, že její potenciální dosah je opravdu
celosvětový. Minimálně v každé regionální skupině zemí UNESCO totiž najdeme
zástupce smluvních stran této Úmluvy, kteří navíc stále přibývají.

Příkladem jistě pozitivního efektu, ke kterému došlo díky Úmluvě o ochraně a
podpoře rozmanitosti kulturních projevů, je vznik nových kulturních politik v mnoha
zemích nebo dokonce založení nových kulturních institucí. Příklady tohoto fenoménu je
možné naleznout jak ve státech Jižní Ameriky jako je Peru či Brazílie, tak v Evropě,
například ve Švédsku, ale je jich jistě ještě mnohem víc. Konkrétně jde třeba o vznik
ministerstva kultury v zemích, kde doposud ministerstvo nebylo zřízeno, nebo třeba
ustanovení specializovaného oddělení věnující se kulturní rozmanitosti nebo oblasti
kreativních průmyslů. V jiných zemích to zas mohou být nové nebo zrevidované
kulturní politiky či vnitřní směrnice k implementaci výše zmíněné Úmluvy.
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Jedním z velice důležitých aspektů, který Úmluva o ochraně a podpoře
rozmanitosti kulturních projevů zdůrazňuje, je spolupráce s občanskou společností. Její
aktivní zapojení může pomoct jak s její implementací, tak s monitorováním současné
situace nebo obecně šířením myšlenek a hodnot, které tento dokument ztělesňuje. To
úzce souvisí i jistými nedostatky, kterými Úmluva o ochraně a podpoře rozmanitosti
kulturních projevů bohužel trpí. Jedním z nich je například relativně slabý imperativ
vůči smluvním státům aby dodržovaly všechna ustanovení úmluvy a aktivně se podílely
na její implementaci, obecně je totiž v ustanoveních Úmluvy často zmiňovaná pouze
dobrá vůle států.

Podrobnější analýza v práci poukazuje právě na to, že mnoho pozitivních dopadů
Úmluvy vychází z aktivního zapojení občanské společnosti a různých nestátních
organizací. Ty navíc hrály důležitou roli už během procesu vyjednávání, který
předcházel přijetí Úmluvy o ochraně a podpoře rozmanitosti kulturních projevů. Byly to
právě různé odborné organizace zastupující umělce, které se také velikým dílem
zasloužily o konečné přijetí Úmluvy.

Jedna z povinností, které Úmluva o ochraně a podpoře rozmanitosti kulturních
projevů pro smluvní strany výslovně upravuje, je dodávání pravidelných zpráv ohledně
implementace nařízení Úmluvy. Tyto zprávy by státy (i Evropská Unie) měly dodávat
každé čtyři roky. Je to tedy jeden z prostředků udržitelnosti vytyčených cílů Úmluvy,
zejména v oblasti mezinárodní spolupráce a sdílení dobré praxe. Nicméně v textu
Úmluvy už chybí ustanovení upravující co se stane když tak státy neučiní, k čemuž
bohužel samozřejmě dochází.
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Z analýzy v diplomové práci tedy také vyplývají určité nedostatky a
problematické aspekty Úmluvy o ochraně a podpoře rozmanitosti kulturních projevů.
Jak je ukázáno na konci třetí kapitoly této práce na případu sporu Spojených států
amerických s Čínou, už nastala situace kdy argumentace na základě této Úmluvy byla
příliš slabá a před Světovou obchodní organizací tudíž neobstála. V tomto směru je třeba
systém ještě propracovat, aby mohla být Úmluva plnohodnotným nástrojem, třeba právě
i v mezinárodních sporech.

Poslední kapitola této diplomové práce se věnuje konkrétním příkladům různých
iniciativ, organizací či mechanismům souvisejících s ochranou či podporou kulturní
rozmanitosti a rozmanitostí kulturních projevů, které vznikly po celém světě. Příklady
byly vybrány tak, aby reprezentovaly různorodé způsoby ochrany kulturní rozmanitosti
– jedná se o mezinárodní fond, nezávislé sdružení a specifický ochranný mechanismus.

Vzhledem k tomu, že téměř ke každé oblasti práva existuje mnoho dokumentů,
úmluv, deklarací a doporučení, dochází pochopitelně často k tomu, že tyto dokumenty
nejsou naplňovány a zůstávají tak jen prázdnými vizemi. Aby k takovýmto případům
neefektivity nedocházelo (nebo alespoň jen minimálně), jedním z nejlepších řešení je
podle mého názoru zakomponovat do textu určitý mechanismus, orgán nebo instituci,
která pak bude mít na starosti zajišťování naplňování cílů, které byly dokumentem
stanoveny. V případě absence podobného prvku je motivace států prakticky vždy nižší.

Jak Úmluva o zachování nemateriálního kulturního dědictví z roku 2003, tak
Úmluva o ochraně a podpoře rozmanitosti kulturních projevů z roku 2005 představily
speciální (nicméně každá jiný) mechanismus, který by tomuto měl pomoci předcházet.
První zmíněná úmluva přímo ve svém textu ustanovila Reprezentativní seznam
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nemateriálního kulturního dědictví lidstva. Ten by měl napomáhat k naplňování účelu
Úmluvy, tedy k dlouhodobé ochraně nemateriálních kulturních statků či kulturních
aktivit. Pravidelné doplňování tohoto seznamu i jeho dobrá přístupnost pro veřejnost (na
webových stránkách UNESCO) svědčí o jeho funkčnosti.

Tento seznam tedy umožňuje sledovat aktuální situaci související s ochranou
nemateriálního kulturního dědictví zainteresovaným stranám. Zároveň tento seznam také
slouží jako platforma pro sdílení příkladů dobré praxe v této oblasti. Mnohým státům tak
nabízí potenciální řešení v podobě již jinde vyzkoušených postupů.

Pro Úmluvu o ochraně a podpoře rozmanitosti kulturních projevů jsou jedním
z mechanismů již výše zmíněné pravidelně podávané zprávy, která nutí smluvní strany
k aktivnímu zapojení. Oba tyto příklady, i když každý trochu jinak zaměřený, jsou podle
mne také nejlepší cestu směrem k udržitelnosti a mohly by sloužit jako inspirace pro
budoucí právní úpravy.

Dalším takovým nástrojem, který stojí za povšimnutí je Mezinárodní fond pro
kulturní rozmanitost, fungující v souladu s předpisy UNESCA jako svěřenecký fond pro
podporu rozmanitosti kulturních projevů. Jeho vznik je vázán přímo na ustanovení
Úmluvy o ochraně a podpoře rozmanitosti kulturních projevů. Cílem Mezinárodního
fondu pro kulturní rozmanitost je pomáhat kulturním projektům především
v rozvojových zemích, skrze které dochází k větší výměně kulturních projevů či
zachovávání kulturních tradic. Tyto kulturní iniciativy podporované Mezinárodním
fondem pro kulturní rozmanitost by pak měly být prostředkem k větší sociální
soudržnosti a toleranci. To by dále mělo přispívat k harmoničtější společnosti a
zmírňovat i již výše zmíněné případné negativní dopady kulturní rozmanitosti.
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Závěr této diplomové práce reflektuje hypotézu a výzkumnou otázku, které byly
stanovené na jejím počátku. Provedená analýza v práci potvrdila dynamický rozvoj
oblasti ochrany kulturní rozmanitosti v průběhu posledních několika let. Dosavadní
iniciativy navíc předznamenávají i další vývoj tohoto tématu na poli mezinárodního
práva. Tím by měl být do budoucna například větší důraz na kulturní aspekty v
rozhodovacích procesech států či mezinárodních organizací nebo častější zapojování
občanské společnosti.

Kulturní rozmanitost je v práci představena jako jistý předpoklad demokratické a
civilizované společnosti, která může žít v míru. Jako taková by tedy měla být také brána
jako nezbytná složka společnosti a náležitě chráněna. Ani to však samozřejmě není
dostatečným důvodem pro bezbřehou ochranu, vždy musí být brány v potaz také ostatní
mezinárodněprávní závazky států, což je ostatně ukotveno také v Úmluvě samotné.

Úmluva o ochraně a podpoře rozmanitosti kulturních projevů představuje
nepochybně důležitý milník ve vývoji kulturní rozmanitosti jako nezbytné součásti
rozhodovacího procesu na mezinárodní úrovni. Text Úmluvy podtrhuje pozitivní
význam kulturní rozmanitosti a zároveň nabízí určité způsoby řešení jejích negativních
aspektů. Úmluva ve svých ustanoveních často zdůrazňuje důležitost mezinárodní
spolupráce, interkulturality či zapojení občanské společnosti. Právě v tomto ohledu by
měla sloužit jako vhodná inspirace pro budoucí právní úpravu.

Nejvýznamnější dopad Úmluvy o ochraně a podpoře rozmanitosti kulturních
projevů bylo tedy to, že zdůraznila význam již existujících prostředků ochrany kulturní
rozmanitosti, posílila úlohu kulturní rozmanitosti v rozhodovacích procesech na národní
i mezinárodní úrovni a významně posílila vývoj této oblasti jako celku.
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Abstrakt

Diplomová práce Kulturní rozmanitost a její ochrana v mezinárodním právu se
zabývá pojmem kulturní rozmanitosti v kontextu mezinárodního práva a zkoumá různé
nástroje její ochrany. Ačkoliv je téma kulturní rozmanitosti pro mezinárodní právo
relativně novou problematikou, za posledních patnáct let došlo k jejímu podstatnému
rozvoji. Práce nastiňuje vývoj ochrany kulturní rozmanitosti a rozmanitosti kulturních
projevů v mezinárodním prostředí a zaměřuje se na její aktuální význam.

První část práce mapuje historický vývoj ochrany kulturní rozmanitosti a
představuje ji z pohledu mezinárodního práva, například v souvislosti s činností
mezinárodních organizací. Dále se práce zabývá klíčovými prostředky ochrany a
zachování rozmanitosti kulturních projevů v rámci mezinárodního práva, ať už to jsou
dřívější dokumenty zabývající se ochranou kulturní rozmanitosti nebo Úmluva UNESCO
o ochraně a podpoře rozmanitosti kulturních projevů z roku 2005, která je jedním z
nejdůležitějších dokumentů v tomto úsilí.

Druhá část práce podrobněji zkoumá Úmluvu o ochraně a podpoře rozmanitosti
kulturních projevů, úlohu občanské společnosti při její implementaci a její dosavadní
pozitivní i negativní dopady na národní i mezinárodní úrovni. Poslední kapitola pak
obsahuje vybrané iniciativy, které ilustrují jednotlivé prostředky ochrany kulturní
rozmanitosti a celou práci tak vhodně doplňují.

Cílem této práce je představit téma kulturní rozmanitosti v kontextu
mezinárodního práva a zmapovat prostředky její ochrany. Vzhledem k rozsahu
diplomové práce se pochopitelně nejedná o jejich kompletní výčet, nýbrž text by měl
sloužit spíše jako exkurs do této relativně nové a dynamicky se rozvíjející problematiky.
Práce zkoumá také to, jaký konkrétní dopad měla Úmluva o ochraně a podpoře
rozmanitosti kulturních projevů na vývoj ochrany kulturní rozmanitosti.
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Abstract

Master’s thesis Cultural Diversity and its Protection in International Law
focuses on the concept of cultural diversity within international law and examines the
various means of its protection and promotion. Although the theme of cultural diversity
is relatively new for international law, the issue developed significantly in the last fifteen
years. This thesis therefore outlines the development of the protection of cultural
diversity in an international environment and focuses on its current relevance.

The first part of the thesis describes the historical development of the protection
of cultural diversity from the perspective of international law. It focuses on the concept
of cultural diversity within the framework of international organizations. The thesis then
presents various means of protection and preservation of cultural diversity, be it earlier
documents dealing with the protection of cultural diversity or the UNESCO Convention
on the Protection and Promotion of the Diversity of Cultural Expressions from 2005,
which is one of the most important milestones in these efforts.

The second part examines in detail the Convention on the Protection and
Promotion of the Diversity of Cultural Expressions, the role of civil society in its
implementation and the existing positive and negative impacts of the Convention both
on national and international level. The last chapter complements the thesis by
describing selected initiatives that illustrate the various means of protection of cultural
diversity.

The aim of this thesis is to introduce the topic of cultural diversity in the context
of international law, focusing on the various means of its protection. Given the scope of
the thesis, the text’s aim is not be exhaustive, but rather to serve as an excursion into this
relatively new and dynamic issue. The thesis also examines what particular impact the
Convention on the Protection and Promotion of the Diversity of Cultural Expressions
had on the development of the protection of cultural diversity.
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