
Abstract 

The so called “Denial of Benefits” clause (DOB) gives the respondent state an opportunity to 

exclude third parties to the investment protection treaties from enjoying the benefits of the 

treaty without assuming reciprocal obligations.  

No less than seventy-three investor-state disputes have been brought to arbitration under the 

ECT since its entry into force back in 1998. The DOB clause in ECT, Art. 17 has never been 

successfully invoked. States have tried to exercise their right in at least ten cases without 

success.  

 

This paper poses two research questions. First, what are the distinguishing features of Art. 17 

of the ECT that make it function differently from other DOB clauses? Second, given the 

arbitral decisions, can the Art. 17 of the ECT be effectively invoked by respondent states? 

 

The paper is divided into five chapters. The first chapter introduces the topic of DOB clauses 

and the purpose of this paper. The second chapter is theoretical and addresses the topic of 

DOB clauses in general and further outlines their past, present and future. The third chapter 

focuses specifically on the Art. 17 of the ECT it examines the ECT arbitral awards and 

decisions that touched upon the clause. Chapter four aims to show the procedural issues of 

DOB clauses from the perspective of respondent states, it assumes a form of a manual 

suggesting basic principle states should follow. The paper is concluded by a discussion in 

chapter five, where the author proposes a possible solution to the problem with invoking of 

the clause. 

 

In answering the research questions, the author notes that the main distinguishing feature that 

makes it practically impossible to successfully exercise the right to deny benefits of the ECT 

is its prospective effect. Due to this interpretation a successful invocation of the clause is for 

the vast majority of states very difficult, nearly impossible. In conclusion, the author 

entertains a hypothesis that At. 17 of the ECT is not well drafted. 

 

Based on the analysed data, the paper suggests a possible solution to this problem. A state 

could deny the benefits of the ECT to a whole class of investors at once by a general 

declaration aimed erga omnes. 

 


