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Summary:

The main objective of this thesis is to provide a comprehensive and systematic view of 

prudential rules in the selected area of financial market regulation with an emphasis on critical 

reflection of the various legal institutes and intersectional comparison of the relevant legal 

rules. Particular questions that this thesis attempts to answer within it’s main goal are: (i) what

is the essence of prudential rules in the financial market regulation (quid juris?) and (ii) 

whether current prudential rules in the Czech legal system meet the criteria required by legal 

theory on the form and the content of legislation and on the rational configuration of the legal 

system.

The thesis also includes constructive criticism of examined issues, particularly in terms of 

the accuracy of the transposition of the relevant EU legislation, legal certainty of transposed 

provisions regarding its’ recipients and the efficiency of the current legislation when 

designing prudential rules in question, and includes several recommendations de lege ferenda

as well.

The outcome of this thesis is a systematic, comprehensive and coherent overview of the 

prudential rules established by the regulation of the most important sectors of the financial 

market, based on an analysis of the current legislation, both at the European level and at the 

level of domestic law, and it’s evaluation. The thesis should contribute not only to the 

theoretical reflection of prudential rules legal issues, but also offer the opportunity to use the 

acquired knowledge and established systematic classification in legal practice.

Doctrinal and positivistic scientific approach, using interpretative (exegetical) methods is 

applied in this thesis, under an assumption of an uniform system of law constructed 

methodically, rationally and logically (in terms of coherence and uniform raison d’être),

where the fundamental axiom is the legal certainty. Within this theoretical framework

findings are synthesized in thought unity. The result is than both comprehensive theoretical



system (static synthesis) as well as a description of the development of the issues examined 

(genetic synthesis). A comparative theoretical approach based on the assumption of functional 

equivalence of examined financial and legal institutes is also partially used.

The thesis does not focus on all the prudential rules that could be gained from the current 

financial market legislation by a thorough systematic analysis of legal norms included in the 

selection on the basis of the theoretical definition of prudential rules, but only on those areas 

of regulation, which can, due to the personal scope, be considered as the most important and 

most interesting for legal research, namely the prudential regulation of: (i) investment services 

providers, (ii) collective investment undertakings and (iii) payment institutions.

The thesis includes the opening part and the first part covering the theoretical and 

methodological grounds and introducing the issues examined to the reader by defining it’s 

basic concepts and theories of financial market regulation. The second part of the thesis 

outlines the historical development of the regulation of certain financial market actors at 

European and national level, reflects on some of the specifics of financial markets regulation

rules and on their structure and contains basic prudential rules for the operations of the 

financial market participants. A key part of the thesis is the fourth chapter building on the 

determination of basic assumptions and containing the normative analysis of identified 

prudential rules. The normative analysis of prudential regulation is followed by reflection of 

selected institutional and procedural aspects of prudential regulation and supervision of 

compliance with these rules, with a strong accent on European dimension of these aspects.

Second part is then followed by the third part, containing the final evaluation of the results of 

the thesis and its contribution to the theory of financial law and an indication of the likely 

future developments of prudential regulation.

The examination of defined prudential rules in this thesis in complex but, considering it’s 

extent, necessarily general. Nevertheless, more attention is paid to some aspects of prudential 

rules partly because these aspects can be considered as substantial, partly because they 

represent in a sense the practical application of theoretical knowledge included in this thesis. 

This regards mainly the issue of conflict of interest, the unification of the qualitative

requirements for the management and control system in the Czech secondary legislation and 

case study of the decision of new European supervisory authorities.

The evolutionary view of prudential rules shows two basic facts. First, we can see the 

evolution of the European legislation, which in all examined segments of the financial market 

developed from generally formulated standards with a wide possibility of member states to 



establish their own specific legislation to a unified or at least highly detailed and harmonized 

legislation in the form of uniform prudential financial and legal institutes in the area of certain

undertakings for collective investment (“alternative” funds managers), credit institutions and 

credit rating agencies in the form of directly applicable regulation and in other regulated areas 

in the form of very detailed regulation by European directives. Secondly, under evolutionary 

perspective on cannot ignore the diversion of domestic legislation from European regulatory

development and its insistence on historically established prudential rules despite their 

unsuitability for the proper implementation of EU directives.

The most important finding gained by the analysis and evaluation of multi-level 

regulation is the fact that the newly established European supervisory authorities have 

significant potential to become the primary originators of the substantive European financial 

market regulation. Binding technical standards represent a crucial and effective tool for the 

creation of a single European rulebook for the regulation of the financial market, as they are 

those rules that will be supervised and enforced in the every-day supervisory routine of the 

financial market supervisors and with which regulated entities have to ensure ongoing

compliance. The fundamental problem of the revised Lamfalussy process, despite its 

undeniable procedural and substantive efficiency, is partly the lack of responsibility, which 

traditional is in the case of public authorities, partly problem of legitimacy. The problem of 

determining the exact line between the different levels of the Lamfalussy legislative process, 

especially between the first and second level, or the third level as the case may be now, is 

clearly a political decision, not a question of rational argumentation and definition.

Analysis of substantive legal rules has showed several fundamental problems of domestic 

legislation in all financial sectors examined. In summary, domestic prudential rules are 

characterized in that there is a very low level of compliance with European law, a relatively 

good applicability and a reduced degree of legal certainty. These problems are striking in the 

field of internal control (compliance, internal audit, risk management function), organizational 

requirements and outsourcing, mainly due to insufficient implementation of European 

legislation. Application uncertainties exist particularly in the area of conflict of interest, 

however, here already at European level, and organizational requirements, mainly due to the 

ambiguity of the terminology used to express a legal obligation.

The thesis concludes by recommending in particular consistent respect to fundamental

principle of legal certainty and to the hierarchical composition of the system of law, 

unification of prudential rules where appropriate and elimination of the adverse effects of the 



use of principle/risk based regulatory approach. Biased interpretation and application of the 

law, whether it is called principle-based, teleological or favoring rationis legis against the 

letter of the law must be rejected.


