
Abstract: Bank guarantee  

 

Even after recodification of the private law in the Czech Republic, the bank 

guarantee remains an important means of covering risk; mostly due to its universal 

nature. The aim of this thesis is to provide a comprehensive view on the topic of bank 

guarantees, especially in light of the new Civil Code. The work will focus on defining 

the nature of the bank guarantee, as well as the ties between the subjects of the 

relationship formed within bank guarantees, and its basic principles. I have chosen this 

subject matter, as the bank guarantee remains pertinent, not only in foreign trade, but 

also in the Czech Republic, as evidenced by legislation such as the Public Procurement 

Act, the Act on Public Auction, or in the Customs Law. However, the most important 

role of bank guarantees remains in international trade, where in addition to market risk 

and performance risk of the contractual counterparty, a territorial risk prevails. In 

international trade, usually multiple banks take part in the guarantee relationship.  

This thesis is divided into eight chapters. 

The first chapter deals with ways of debt security in the new Czech Civil Code 

and conceptual and terminological changes. It briefly outlines and defines the institutes 

of insuring debt in new Civil Code.  

The second chapter concentrates on legal aspects of bank guarantee in the 

current Czech legal order, including basic comparison of legislation in the new Civil 

Code and the Commercial Code.  The Code of International Trade, which was an 

inspirational source for legislation of the bank guarantee in the two previously 

mentioned codes, is briefly touched on. This chapter also discusses the adaptation of a 

bank guarantee in the Public Procurement Act and other laws. In addition, the 

UNCITRAL Covention on Indepenedent Guarantees and Stand-by Letters of Credit and 

the Uniform Rules of the International Chamber of Commerce in Paris, whose 

importance within the international trade practice is continuing to grow, is taken 

account of.  

The third chapter describes the characteristics of a bank guarantee. The most 

important I find the abstract nature of bank guarantees, its universal nature as the 

security instrument, financial nature of bank´s obligation, obligatory written form and 

irrevocability.  



The fourth chapter deals with the letter of guarantee, from whose wording result 

a basic features of the bank guarantee, when the guarantee comes into force, the terms 

of payment of the guaranteed amount and the possible ways of termination of the 

guarantee.  

The fifth chapter considers the relationships between subjects of the guarantee 

relationship. Subject relations can be subcategories into three groups. Firstly, the 

relationship between the bank and the principal, which is the result of from the contract 

concluded between these two subjects. From this relation also follows the bank´s right 

on regression to the principal in case of calling guarantee from the beneficiary. 

Secondly, I consider the relationship between the bank and the beneficiary. This part the 

thesis regards the issue whether or not the assignment of the guarantee is possible. 

Thirdly, the “underlying relationship” between the creditor (beneficiary) and debtor 

(principal) is discussed. Considering the bank guarantee´s abstract form – largely 

independent from the underlying relationship – one needs to be mindful of the important 

principles of the prohibition of abuse of rights, the protection of good faith and good 

morals. In the event of unauthorized claim of a bank guarantee authorized payer has a 

right to return of damages caused by unjust enrichment. 

The sixth chapter contains basic typology of bank guarantees. Bank guarantees 

are divided into groups of payment guarantees and non-payment guarantees, direct and 

indirect guarantees and a special type of a bank guarantee, stand-by letter of credit, is 

briefly discussed.  

The seventh chapter deals with the claim of a bank guarantee, as the fulfillment 

of its purpose. An alternative claim “extend or pay” of the bank guarantee is a way that 

allows the beneficiary to ensure the extension of the bank guarantee in case the principal 

does not cooperate. In the event that a guarantee is not extended under the alternative 

claim, the situation may lead to payment.  

Lastly, the eight chapter considers the importance of judicial decisions under the 

new Civil Code, when the recodification of private law is clearly reinforcing the 

importance of judicial decisions in compliance with the principle of legitimate 

expectations. In this chapter I will examine two court decisions in terms of their 

applicability to the interpretation of a bank guarantee according to the new Civil Code. 

 

Keywords: bank guarantee, security, letter of guarantee, principal, beneficiary, 

underlying relationship, claim. 


