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INTRODUCTION

Among the European integration scholars, it is generally
believed that the European Union is facing a so-called
legitimacy crisis. The deficit of democratic legitimation is
also largely perceived by politicians in the Union, as well as
by the European public. The causes of the democratic deficit
date back to the very onset of the integration processy
however, in the 9os when a tough ratification of the
Maastricht Treaty showed a shift in public opinion, the crisis
became apparent. The prevailing ‘permissive consensus’?,
under which the decision-makers enjoyed merely
unconditional support and public loyalty, ceased to exist. As a
result, the public refused to tolerate the elite-based decision
making. An assumed source can be viewed in terms of
functionalism as a result of the integration spill-over into
‘high politics’. The more influence has the Union executed
over the everyday life of ordinary citizens, the more
legitimacy has it needed. The occurrence of legitimacy
deficiencies, which is closely linked to the deficit of
democracy in European polity, has persisted and represents
one of the most urgent challenges for the contemporary
Europe. It is widely believed that the significance of the
democratic deficit problem is aggravated by the fact that it
deals with substantial question about the EU, rather than
single procedural formalities. What‘ does the democratic
deficit mean? To which areas of the European polity does it

relate? In what ways and to what extent can it be reduced?

' To that, Warleigh pertinently states that the Union has never been democratic (2003, p. 1).
? For definition see Inglehart, R. (1997), quoted e.g. in Lord (1998).
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What is the role of public in the process of democratization?
This paper tries to provide with answers for these and related
questions.

The issue of democratic and legitimation deficit has been
broadly described and discussed in scholarly literature by
political scientists from the international academic
environment, which does not, however, apply to the academic
background of the Czech Republic. Hence, the intention of
this paper is to provide an overview of the issue. This paper
aims at two main objectives: first, to provide with a
comprehensible insight into the issue; second, to device
instruments to increase accountability and legitimacy of the
EU and assure the public identification. The method used in
this paper will be a theoretical analysis3. This paper does not
set a goal to provide with a chronological overview of
practical steps adopted in order to reduce the democratic
deficit, or the historic development of democracy in the
Union.

The issue of legitimacy deficit can be viewed from two
standpoints. Firstly, there is an institutional approach, which
studies the democratic deficiencies in the European
institutions, in procedures of the decision-making process
and in the representation of European interests within the
whole European polity. Secondly and closely related, a
question of public identification with the European polity,
generally presented as the common political identity, relates
to the democratic challenge of the EU. A closer explanation of

the ‘technical’ approach will constitute the first part of this

* The method has been changed in comparison to the project paper. The theoretical analysis suggests more
suitably what is involved in this paper. Although I present with theories of different authors, I do not
compare than using the established methods in political science.
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paper. In the second part, I will present with theories and
instruments suggesting ways to reduce the democratic deficit.
The assessment of potential impacts will follow. In the third
part, the issue of European identity will be analysed. The
definition of ways of how the European identity might be
constituted, and a description of current state of affairs will

be outlined in the fourth part.

1. THE INSTITUTIONAL SIDE OF THE LEGITIMACY CRISIS

1.1 Explaining the democratic deficit

According to Lord, there are two implicit definitions of
the term democratic deficit in literature. First, the deficit is
reported as a “gap between standards of democratic practice
in national and Union politics” which “arises when powers are
transferred from ‘more democratic’ national institutions to
‘less democratic’ European ones” (1998, p. 14). In the second
definition, the deficit is identified as “a gap between ideals
and practices” (ibid), which stem from the ever-present
contradiction between democracy as an ideal and as a practise
developed in different political systems. As these two
definitions of the term did not suffice to define the problem,
Lord offers his own definition stating “a political system
should correspond to a felt sense of political identity” (1998,
p. 15). In general, Eriksen and Fossum (2000) characterize
the democratic deficit as a multifaceted problem with
deficiencies in representation and representativeness,
accountability, transparency, and legitimacy. The democratic

deficit refers to the insufficiency of democratic governing.

-5.




Similarly, the lack of accountability, reported as the
legitimation deficit, relates to deficiencies in the control of
governing.

Different scholars have observed the core of the
democratic deficit and the related issue of the legitimacy
deficit in different aspects of European governing. As Karlas
(2005a) puts it, the democratic deficit can be generally
detected at four stages of the decision-making process: first,
a stage of setting elementary system features of the European
framework, i.e. the balance and division of powers among the
European institutions; second, the stage of public control;
third, a level of public participation; and fourth, a question
of objectives and policies of the EU.

Lord and Magnette (2004) summarize four vectors
(indirect, parliamentary, technocratic and procedural), which
together describe the issue of democratic deficit. Within the
concept of indirect legitimacy, which relates to the
intergovernmental paradigm in the international relations,
the Union is legitimized through the legitimacy of its Member
States and is dependent on its own ability to fulfil their
requirements and respect their sovereignty. A national
representation in a Council, which is approved by national
governments, is a means to assure a representation of all
Member States according to the parliamentary legitimation.
At the same time, elections to the European Parliament
establish a representation of a border-crossing demos in the
European political arena. The dual legitimation of the Council
and the EP may introduce a system of checks and balances and
imply the federalist view of the Union as a constitutionally

based super-state. The technocratic legitimation suggests that
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a determining factor of legitimacy is the system’s ability to
accommodate needs of public and promote welfare of the
overwhelming majority. Under the procedural legitimation,
such features as ‘transparency’, ‘balance of interests’,
‘proportionality’, ‘legal certainty’ and ‘consultation of
stakeholders’ (p. 187) must be guaranteed in order to achieve
legitimation. In other words, under the ©procedural
legitimation an unconditional respect for rights and readiness
to enact new law are principal rules for the system as they
bring control and enforcing mechanisms into the system.

Scharpf (1998) presents two dimensions of legitimacy:
the input (governing by people) and the output legitimacy
(governing for people). Under the former, governing is
legitimate as far as it reflects the will of people, well
captured by the act of participation. In case of the latter,
governing is legitimate as far as it increases welfare and
general well-being. Scharpf sets these two concepts as a
trade-off: each can be only extended on the account of the
other one. Applied to the contemporary state and needs of the
European integration process, he claims that emphasis on the
input legitimation can even deepen the democratic deficit as
the diversity and population rate on the EU territory are
constantly rising. In sum, Scharpf argues that there is no
reason to assume that the output dimension, i.e. the focus on
institutional capacity and effectiveness, could not legitimise
the EU.

Warleigh (2003) identifies four strategies to reduce the
democratic deficit: transformation of national sovereignty;
institutional change; change in the scope and power of the

Union; the creation of European demos. As for the last,
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Warleigh believes that the promotion of common political
identity among the European citizenry is the key to European
legitimacy. He suggests citizens should get engaged in the
‘active’ European citizenship and concentrate their preferencé
in order to lead reforms.

Under the term ‘composite democracy’ Héritier
understands a ‘patchwork of different strands of democratic
legitimacy’ (2001, p. 3) and sets five levels where it is to be
found: (1) vertical (citizens - institutions); (2) executive
(delegates of national governments); (3) horizontal (mutual
control among Member States); (4) experts and delegates in
policy networks; and (5) safeguard of individual rights. The
second and fourth strand are, according to Héritier, immune
to transparency expansion. In contrast, the crucial stage to
enhance accountability is formal decision-making. Albeit
different the insights of scholars may seem, it is obvious that
many of them correspond, or overlap. In the next part, I will
analyse gaps in institutional legitimacy by using three
criterions (referring to the Karlas’ (2005a) view); first by
outlining the division of powers, second by focusing on public

participation, and third by examination of public control.
1.2 Identifying democratic deficiencies stage by stage

The balance of powers

The division of powers in the horizontal perspective on
the European level does not duplicate a division common in
national political systems. Within the dual executive, also
known as the ‘tandem principle’, the Council and the

Commission share powers of agenda setting and
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implementation control. The European Council stands on the
top of the system of agenda-setting when defining general
political guidelines with at least quarter-year periodicity. The
Council specifies long and medium-term agendas, organizes
Treaty reforms and delegates tasks on the Commission. The
presiding Member State has a great opportunity to influence
the negotiated issues, even though a certain part of agenda is
inherited from the former Council Presidency and the ability
of enforcing issues depends on the state’s experience and the
population number. Coming to the areas of activity, the
Council retains control in the two pillars of Common Foreign
and Security Policy (CFSP) and Justice and Home Affairs
(JHA). Whereas Commission’s powers are essential in the first
pillar so it initiates most policies and handles the daily
business of the EU; its powers in the CFSP and JHA are rather
minor4 The distribution of executive power, as briefly
outlined above, implies the absence of a single chief executive
accountable to a single body. On the other hand, it enables
extensive deliberation and compromise in the adoption and

implementation of the EU law.

Examining European legislation, some misbalances apply.
Even though the legislative power is already shared among the
Council and Parliament, the legislative initiation remains to
be the exclusive right of the Commission, which executes its
agenda-setting role in this way. Despite the fact that the
Commissioners are obliged to act as a united, impartial body,

in fact, the power of Commission varies in relation to:

the personality of the President; the distribution of

* The main provision allows the Commission to question the Council in CSFP and JHA (TEU, 1992, Art. J.8[3]).
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portfolios; the grouping of commissioners into
subcommittees; jurisdictional divisions between the
departments of the Commission known as Directorates
General (DGs); patterns of continuity among senior officials;
and relationships between permanent officials and temporary
political advisors (Lord, 1998, p. 24).

While the office period of the EP is stated on five-year
periodicity, the Council variation depends on the national
elections and ranges from period of 3-5. The discrepancy
might aggravate public control. Considering the Council and
its subordinated bodies, public control is to a large extent
impossible. The national governments delegate their
representatives to the Council bodies, such as COREPER;
however, the officials then remain out of range of public
control. The nature of their tasks, which 1is rather
technocratic, or highly professional, prevents from legal
breaches. On the other hand, the system is believed to be
bureaucratic and costlys. Political questions are, in
comparison, referred to the highest levels of the Council and
are approved by national government’s representatives.
However, the highest representatives of member governments,
such as ministers, only deal with a little part of decision. The
following figures reported by Hayes-Renshaw and Wallace well
illustrate that: “70 per cent of decisions are ‘settled at
working group level’; 15-20 per cent by COREPER (...) and
only 10-15 per cent by ministers” (Lord, 1998, p. 25). The
reason for the disproportion can be seen in the nature of
decisions taken, which is - especially under COREPER II -
rather technical and lacks political relevance. These

operations can be compared to the those in nation-states. On

* Taking into account the Union’s administration expenditures, the matter looks more optimistic. The costs of
bureaucratic machinery approximate less than 6% of the EU budget (EU Budget in detail), which is by far
lower than administration cost of Member States.
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the national level, many decisions are made in particular
committees, but they mostly have to be approved by the entire
parliamentary chamber. All in all, for the foregoing reasons
such as vast complexity and technocratic nature, it is not
feasible to adopt all the Council decisions at the highest level
of representatives, which does not necessarily mean the
reduction of legitimacy. The involvement of many actors in
the decision-making process prevents from a situation in
which politically sensible questions are approved by those
who are not entitled to do so. Be it not enough, the extension
of qualified majority voting® in the Council limited a veto
right of the Member States. On the other hand, a benefit from
the limitation is an increase in efficiency.

As for the co-legislator, the European Parliament, a
substantial increase of powers has been reported since the
Single European Act in 1986. In the contemporary state of
affairs — under the co-decision procedure - the EP stands
equal with the Commission and has a right to over-vote it.
However, the consultation procedure is still applied in a wide
range of areas. As the following phases of legislation process
come into questions, the implementation deficit7, well
perceived by the watchdog of implementation process (the
Commission), reduces the democratic credits of legislation
adopted. The legal compliance rests in Member State’s
discipline and is enforced by the Commission, optionally by
the ECJ. Whereas the Council is the chief in European law
implementation, which may possibly contribute to the number

of implementation infringements, the task of the Commission

% The Nice Treaty (2001)
7 See e.g. Cini (2003), Richardson (2001).
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consists of monitoring the everyday compliance with its
directives and regulations.

Having briefly outlined the horizontal distribution of
powers, the vertical division of powers is rather
underdeveloped. Not only has the European Union never
stated clear limits of its powers, but it proved to be
spontaneously expanding into many areas quite remote from
the initial activity. An assumption to separate the spheres of
influnce is a definition of the entity (the EU) and its tasks.
Restrictions in powers refute a notion to handle the EU as a
nation-state. Despite the subsidiarity principle, the definition
of rights and powers remains vague.

As suggested above, in the European decision-making
process, many difficulties can be spotted. According to Lord,
there is one overarching and common to all of them. The
methods of approving decisions are largely related to the
question of the nature of Union, which remains open and
unanswered. If the Union can currently be defined as ‘more
than a Treaty and less than a constitution’, it does not
explicitly imply any institutional forms, which are commonly

applied in contemporary political systems.

Input dimension: public participation

The direct public participation in the decision-making
process of the European Union is largely relegated to the
once-in-five-year elections to the EP. In the section on public
participation, many objections weakening the credibility of
European elections will be presented. Undisputedly, it
remains a very powerful device, which substantially reduces

the legitimacy claims. As far as the indirect legitimation is
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concerned, a common procedure of authorizing applied mainly
to Treaty changes is the parliamentary approval, in which the
public is indirectly involved by electing national
representatives. In some Member States, the national
parliaments are obliged by the constitution to hold a
referendum on essential questions such as Treaty changes, or
the enlargement of the Union. However, in other cases, it
remains in national parliament’s realm to make decision on
whether a question on stage necessitates asking the public for
its opinion in a referenda.

Within the rotating Presidency of the Council, there is a
unique chance for each Member State to shape the Union
agenda and introduce nationally important questions. States
are aware of the significance and opportunity given by
Presidency and prepare long in advance for their office.
Though a part of agenda comes as ‘inherited’, the Member
States highlight the nationally important issues and bring the
attention of other States to it. Nevertheless, as the possibility
of Presidency repeats only once in 12.5 years$8, it can rather be
considered an exceptional and infrequent means of
influencing the European agenda. Moreover, the experience of
each State plays a role in terms of their activity, dealings
management and familiarity with the European administration
machinery.

The last, but not least, means of contributing to the
decision-making in the European polity are the democratic
intermediaries such as political parties, interest and pressure

groups, professional associations, trade-unions, policy

8 A prospective prolonging of this period may come after the accession of Bulgaria and Romania in 2007 unless
any Treaty changes are adopted.
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networks and NGOs. If we accept the model of governance for
EU polity (see section 2.3), the option to execute influence by
forming concentrated interests provides an effective means to
legitimise the decision-making process. On the other hand,
supposing only a specific part of public is capable to take
action and aggregate interests, the notion of civic society and
opportunities it offers remains an elite-based participation.
Finally, the European institutions can engage regional or
local authorities directly in the decision making process.
However, this can be viewed as a result of the process of
devolution and gradual regionalization in a nation-state,
rather than the EU’s interest in the promotion of democracy.
The engagement of public in both stages of control and
participation presupposes that the public is well informed and
motivated to take action. A widely understood claim linked
with the democratic deficit suggests that the European public
is poorly, if at all, informed about the European affairs9. The
reasons of the unfavourable reality are particularly based in
the institutional setting of the European polity, which is too
complex and remote and, thus, hardly understandable to
ordinary citizens. A considerable fault, however, rests in the
information deficit and insufficient level of communication
(Karlas, 2005b). The Union scantly manages to spur general
debate and involve all groups of publice. The EU fails to
initiate a broad discussion in the contemporary questions
such as the unemployment, immigration, globalization, which

concern the daily business of every citizen.

? Eurobarometer (2001).
' A well illustrating example is provided by the look on the discussion accompanying the Convent on Future of
Europe, which did not provoke broader public reactions.
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Output dimension: public control

In this part, I will consider various channels, direct or
indirect, by which public can hold the politicians accountable.
In representative (parliamentary) systems, the executive
power is controlled by the elected representatives, which - as
we shall see - is not really the case of the EU.

With the Maastricht Treaty and further the Amsterdam
Treaty, the European Parliament has entered the appointment
procedure, first by a ‘consultation’ right, then by right to vote
on the Commission. Before the act of approval, the President
candidate consults Member States in question of their
candidates for Commissioners and portfolio allocation. As a
result, the EP can use a veto over the suggestion of the
‘electoral college’ made of Member States (Hix, 1999, p. 47).
The EP’s ‘take it or leave it’ option, as Lord calls it (1998, p.
39), avoids, however, that the EP can influence the portfolio
allocation, or the choice of particular Commissioners. The
legitimation link between the voter and the Commission is
thus executed through their national governments, rather
than through their representatives in the EP.

In the phase following the Commission’s composition,
the European Parliament is equipped with only limited means
to control the Commission. The Parliament’s right to dismiss
the Commission is considered a drastic measure and the EP
only uses it, if at all, as a threat!. In fact, the Parliament has
not made use of this power in the history®2 The right of

withdrawal, however, only applies to the Commission as a

' Hix compares this right to the impeachment procedure in the USA, rather than to a common parliamentary
control (1999, p. 47).

"> The only Commission of J. Santer, which did not finish its period, resigned 'voluntarily' under the thread of
Parliament's withdrawal in 1999.
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