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Abstract 

The thesis focuses on the Responsibility to Protect, a political doctrine of international 

law allowing humanitarian military intervention under certain circumstances, and 

attempts to determine its purpose for the international community while concentrating 

on ethical, legal and politcal foundations of the doctrine, with more emphasis given to 

the United Nations sources. The thesis argues that the Responsibility to Protect is not 

a new concept, both in sense of a moral theory and legal obligation. It does possibly, 

though, signal stronger political commitment to human rights protection and reminds 

the international community of its obligations under international law. Such 

conclusions may contribute to concentrating more on actual practice and exercise of 

the doctrine, as opposed to debating over its theoretical and legal foundations.  

Keywords: Responsibility to Protect, intervention, United Nations, Just War, 

sovereignty, non-intervention, human rights, humanitarian crisis. 
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Introduction 

I have been introduced to Responsibility to Protect (R2P) in the Application of 

International Humanitarian Law class in the Faculty of Humanities at Charles 

University. It immediately caught my attention because it is an interdisciplinary topic 

that involves historical, moral, economic and political perspectives. My thesis tries to 

grasp the phenomenon from these perspectives, and attempts to comprehend and 

explain how they are interconnected, as opposed to concentrating on a single field.  

R2P is a political doctrine that was introduced by the International Commission on 

Intervention and State Sovereignty (ICISS) in its report in 2001. The doctrine was 

defined by stating that the sovereignty principle is not absolute and that in cases of 

severe human rights violations, the international community is supposed to protect 

those rights and conduct an intervention, even military one if necessary. Even though 

ICISS report explained R2P in more complexity, the redefinition of sovereignty and 

the possibility to conduct an intervention for the purpose of exercising the doctrine’s 

ideas are issues that were included in the United Nations documents, i.e. 2005 World 

Summit Outcome resolution and other resolutions of both the General Assembly and 

the Security Council. My thesis will thus concentrate mostly on these issues 

concerning R2P and that is the humanitarian military intervention that is also the most 

controversial.  

The ICISS report appointed the United Nations and its Member States as the  

decision-making authority to approve such interventions. However, there is not only a 

controversy about the United Nations being the appropriate authority, but also about 

the doctrine itself.  R2P sounds very simple and ethically attractive, especially from 

the perspective of humanitarian law, because it is a significant advancement towards 

better protection of citizens during humanitarian crises. However, the doctrine is 

extremely complicated because it is ambiguous from the legal perspective. There is 

not even a clear consensus about what R2P should be classified as (norm, emerging 

norm, doctrine, ideology, etc.) and what purpose it serves in the international context. 

Opinions vary from scholar to scholar, from state to state. The objective of my thesis 

is to find this purpose. Is R2P only a description of moral obligations? Is it a 
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redefinition of state sovereignty? Is it a legal obligation under international law? Or is 

it a disguise for states to intervene for their own interests?  

The main controversy of R2P is related to the possible misuse of the doctrine. The 

general concern is that states may intervene under the ethical interpretation of R2P 

that they are protecting lives and human rights, but they are in fact pursuing their own 

interests and shielding it behind the doctrine. In this case, R2P would serve more as a 

protection of killing.  In order to dissolve the theoretical possibility of misusing the 

doctrine, it is crucial to pay attention to the legality of the doctrine in international 

law. Therefore, much of my thesis is dedicated to the legality issue.  

In the first chapter, Ethical Arguments for Humanitarian Intervention, I evaluate 

which moral arguments were used to justify the inception of R2P. The foundation of 

several of these moral arguments has consistently been a humanitarian crisis in 

Rwanda in the 1990s as an example of the United Nations and the international 

community failing to protect human rights which is one of the fundamental roles of 

the United Nations. The chapter concludes with dealing with R2P from the 

perspective of natural law theories that comply with the doctrine’s ideas. 

In the second chapter, R2P and Sovereignty, I examine the relationship between R2P 

and state sovereignty. R2P put into practice violates state sovereignty and the  

non-intervention principle. Since the ICISS report claims that R2P is a redefinition of 

sovereignty, I provide several other definitions and interpretations of sovereignty and 

also investigate if R2P actually redefines it.  

The third chapter, Legal Grounds of R2P, is the most extensive as it attempts to 

deeply look at the legality of R2P by analysing several sources of international law. 

Above all, I investigate the United Nations law and conclude that R2P is not lawful 

neither as norm within the United Nations or other sources of international law, or as 

an emerging norm of customary international law. 

R2P also seems redundant because the United Nations can conduct a lawful 

humanitarian intervention under Chapter VII of the United Nations Charter. The 

fourth chapter, Alternatives to R2P, suggests two more ways in which R2P is 

redundant: the Just War theory and other treaties of the international law. 
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The final chapter, Political Commitment, discusses the purpose of R2P, which is the 

objective of the thesis, since it is not considered a legal norm and even seems 

redundant. The chapter evaluates pros and cons of the doctrine and demonstrates my 

personal opinion about it.  
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1 Ethical Arguments for Humanitarian Intervention 

In the ICISS report, ethical arguments for the R2P doctrine were based on the 

experience from crimes against humanity and mass atrocities during the 1990s, a 

decade of severe and brutal ethnic and intrastate conflicts, often referred to as the 

decade of humanitarian interventions (Jayakumar, 2012). Unfortunately, the moral 

rhetoric used for the justification of interventions did not guarantee effectiveness. 

Many intervening states did not manage to stay impartial within the conflict, and due 

to the lack of expertise, some could not avoid discrimination (Roberts, 1999). 

Interventions were often incomplete or even counterproductive, sometimes 

prolonging the war or failing to provide protection to victims of the conflicts, e.g. 

Rwanda in 1994 that I find crucial for the development of the doctrine. The case of 

Rwanda is often used as a deterrent example of the international community not being 

able to avert humanitarian atrocities that were happening. It was used as an ethical 

argument for establishing the R2P in the ICISS report (2001). The authors clearly 

expressed that such situation should never be repeated (pp. vii – viii). 

1.1 Rwanda 

In 1994, the assassination of presidents of Rwanda and Burundi launched genocide of 

ethnic groups Tutsis and moderate Hutus. The mass slaughter was committed mostly 

by the Hutu ethnic group. The Security Council established the United Nations 

Assistance Mission for Rwanda (UNAMIR) one year prior to the genocide, for the 

purposes of assisting with peacekeeping during the civil war. The deployed troops 

were ineffective in preventing the genocide.1 In the report of the Independent Inquiry 

into the actions of the United Nations during the 1994 genocide in Rwanda2, the total 

amount of fatalities was estimated at 800,000 (Security Council, 1999c, p.3). The 

United Nations failed to prevent the genocide because of ineffective logistics, 

inadequately trained troops, lack of communication, as well as not identifying the real 

                                                        
1 For more information about the civil war and genocide, see United Nations, n.d.  
2 Included in Security Council, 1999c.  
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nature of the events in Rwanda in time (pp. 30-51). The failure was also caused by the 

lack of political will of the Member States that were not able to withstand their 

commitments, and even by the fact that the international community did not respond 

in the same manner as when dealing with situations in countries of more strategic 

interests (pp. 30-51). 

While criticisms can be levelled at the mistakes and limitations of the capacity of 
UNAMIR’s troops, one should not forget the responsibility of the great majority 
of United Nations Member States, which were not prepared to send any troops or 
material at all to Rwanda. 

(p. 44) 

The United Nations and its representatives accepted the accusations for failing to 

avert the genocide in Rwanda. The current Secretary-General in his statement said: 

“We remember with heavy hearts the collective failure of the international community 

to recognize and act on the warnings of genocide” (Ki-Moon, 2014). The Security 

Council also underscored in its resolution “the importance of taking into account 

lessons learned from the 1994 genocide against the Tutsi in Rwanda, during which 

Hutu and others who opposed the genocide were also killed” (Security Council, 

2014e, p. 3). The authors of the ICISS report (2001) also identified (p. vii) with 

former Secretary-General Kofi Annan’s (2000) quotation:  

If humanitarian intervention is indeed an unacceptable assault on sovereignty, 
how should we respond to Rwanda, to Srebrenica – to gross and systematic 
violations of human rights that offend every precept of our common humanity? 

(p. 48) 

The conflict in Rwanda once again triggered one of the most controversial issues of 

international politics: humanitarian military intervention. The lack of consensus about 

a definition of this phenomenon indicates its complexity and moral sensitivity. 

Although there is no official mention of the humanitarian intervention in any 

international treaty or law, it appears quite often in the international context and 

influences further political practice. For the purposes of my thesis, I identify with a 

definition of J. L. Holzgrefe and Allen Buchanan. 

It is the threat or use of force across state borders by a state (or group of states) 
aimed at preventing or ending widespread and grave violations of the 
fundamental human rights of individuals other than its own citizens, without the 
permission of the state within whose territory force is applied. 

(Holzgrefe & Keohane, 2003, p. 18) 
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Robert Johansen, on the other hand, claims that humanitarian aid should never 

involve any military actions and that humanitarian aid should preserve the integrity by 

being independent, impartial and neutral (Hoffman, 1996, p. 65). Military intervention 

out of principle abuses human rights of one group to the detriment of another. There 

is always a potential danger that adding military force to a conflict area may inflict 

even more violence. Is it possible to protect human rights by violating human rights? 

Or is it just as immoral to stand idly by while others are being slaughtered? 

1.2 Natural Law 

The R2P is based on the condition that, in extreme cases, a military intervention for 

humanitarian purposes is justifiable. Many theories justifying the right of the use of 

force are based on the theory of natural law – ius naturalis (Holzgrefe & Keohane, 

2003, p. 25). “Natural law generically describes ethical theories that determine what is 

right or wrong on the basis of the common humanity that all human beings share” 

(Clarke & Linzey, 2013, p. 594). This common human nature generates universal and 

immutable moral duties and principles, such as protection of others and their basic 

rights that are generally acknowledged by most people and in certain cases allow 

intervening military (Holzgrefe & Keohane, 2003, p. 25). Alan Donagan (1977) goes 

even further and says that it is not only permissible but also in fact obligatory to use 

force against an aggressor if his victims cannot otherwise be protected (p. 87). The 

emphasis on duty and obligation very much resembles the language of responsibility 

to protect.3 

The framework of natural law can also be found in moral principles of Christian 

religion. In his 2008 speech, Pope Benedict XVI (2008) directly applied the context of 

common morality to R2P. He stated that the United Nations enables states to set 

universal objectives which represent a fundamental part of the common good (p. 5). 

“The world‘s problems call for intervention in the form of collective action by the 

international community“ (p. 5). He considered R2P a means to promote common 

good and the protection of human rights that apply to everyone by the virtue of 

natural law (p. 6). 

                                                        
3 See ICISS, 2001, p. xi.  
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2 R2P and Sovereignty 

While it might be tempting and convincing to ground R2P on ethical arguments, the 

doctrine actually strongly infringes on the principles of non-intervention and state 

sovereignty. As stated in the ICISS (2001) report, R2P is predicated on the idea that 

sovereignty derives from the protection of human rights of individuals.  

1. Basic Principles:  
 
A. State sovereignty implies responsibility, and the primary responsibility for the 
protection of its people lies with the state itself.  

B. Where a population is suffering serious harm, as a result of internal war, 
insurgency, repression or state failure, and the state in question is unwilling or 
unable to halt or avert it, the principle of non-intervention yields to the 
international responsibility to protect.  

 (p. xi) 

No legal principle – not even sovereignty – can ever shield crimes against 
humanity. Where such crimes occur and peaceful attempts to halt them have been 
exhausted, the Security Council has a moral duty to act on behalf of the 
international community. 

(Annan, 2000, p. 48) 
 

Annan’s statement challenges the traditional understanding of state sovereignty. 

There was another doctrine called the right to intervene4 that resembled the objectives 

of R2P (Evans, 2008, p. 32) and was rejected mostly for its undue encroachment on 

the sovereignty principle.5 Sovereignty seems to be mutually exclusive with 

humanitarian intervention. 

Sovereignty refers to the rights that states enjoy the territorial integrity, political 
independence and non-intervention, whilst human rights refer to the idea that 
individuals ought to enjoy certain fundamental freedoms by virtue of their 
humanity. Where sovereign states are either unwilling or unable to protect the 
fundamental freedoms of their citizens, sovereignty and human rights come into 
conflict. 

(Bellamy, 2009, p. 8) 

Is protection of human rights in another country under R2P not possible without 

violating the sovereignty principle? Some scholars argue that R2P goes against 

sovereignty and some believe that it goes hand in hand. There is in fact plethora of 
                                                        
4 Droit d’ingérence in French, established by a French humanitarian activist Bernard 
Kouchner in 1992. 
5 See General Assembly, 1965. 
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different interpretations of the sovereignty principle. For the purpose of this thesis, I 

will only outline those that directly concern the understanding of R2P development.  

2.1 Westphalian Sovereignty 

Many scholars define sovereignty as Westphalian sovereignty, which originated in the 

Peace of Westphalia in 1648. It is also sometimes called the absolute sovereignty 

(Glanville, 2013, p. 33). This concept of sovereignty, based on the key principle of  

non-intervention of one state in the internal affairs of another, quickly spread 

worldwide. Sovereignty at that time meant immunity from outside scrutiny or 

sanction (Maogoto, 2005, p. 3). Westphalian principles proved to be useful for 

stabilization of the situation at that time, but remains present as a concept until today. 

The relevance of the Treaty of Westphalia has been questioned e.g. by the former 

Secretary General of North Atlantic Treaty Organization (NATO), Javier Solana:  

In the end, it was a system that could not guarantee peace. Nor did it prevent war, 
as the history of the last three centuries has so tragically demonstrated…. we 
stand at a crossroads: where does the sovereignty of a state end and where does 
the international obligation to defend human rights and to avert a humanitarian 
disaster start? 

(Solana, 1998) 

Ideas similar to Solana’s, where human rights and security prevailed over the non-

intervention principle, started to undermine the Westphalian view of sovereignty and 

thus transformed the general mindset that was requisite for R2P to come into 

existence (Maogoto, 2005, pp. 29 – 30).  

2.2 Traditional Sovereignty 

Traditional sovereignty emphasizes the non-intervention principle, just as the 

Westphalian definition does, but considers it as the prevention of the re-emergence of 

colonialism (Glanville, 2013, p. 157). It stresses the fundamental right of  

self-determination of nations that is contained in the Declaration on Granting of 

Independent to Colonial Countries and Peoples.  

Welcoming the emergence in recent years of a large number of dependent 
territories into freedom and independence, and recognizing the increasingly 
powerful trends towards freedom in such territories which have not yet attained 
independence, Convinced that all peoples have an inalienable right to complete 
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freedom, the exercise of their sovereignty and the integrity of their national 
territory. 

(General Assembly, 1960) 

The sovereignty in this context clearly works on the presumption of people’s rights 

and democratic and liberal principles (Glanville, 2013, p. 157). The Declaration also 

refers to the United Nations Charter and the Universal Declaration of Human Rights 

on “the basis of equality, non-interference and internal affairs” (General Assembly, 

1960). This traditional type of sovereignty is also embodied in the Principles of the 

United Nations Charter setting the base of the organization on “the principle of the 

sovereign equality” (United Nations, 1945, art. 2, para. 1). The United Nations 

Charter continues with a statement that “all Members shall refrain in their 

international relations from the threat or use of force against the territorial integrity or 

political independence of any State” (art. 2, para. 4), which makes it seem that the 

United Nations principles strongly emphasize the non-intervention principle but, as 

discussed in the chapter Legal grounds of R2P, there is an exception to this principle 

embodied in the Charter of the United Nations.  

2.3 Popular Sovereignty 

Under the interpretation of popular sovereignty, R2P does not violate sovereignty but 

in fact strengthens it because humanitarian interventions are helping to protect human 

rights of the people in the particular state. Luke Glanville (2013) explains that the 

concept of popular sovereignty developed from ideas and values of American and 

French revolutionaries and their founding documents, Declaration of Independence 

from 1776, followed by the Declaration of the Rights of Man and Citizen in 1789. 

They both stressed that governments are trustees of citizens and the nature of their 

sovereign powers is not based on a right but rather duty controlled by the people 

themselves (pp. 60 – 99). Glanville (2013) considers the Declaration of the Rights of 

Man and Citizen as a declaration of popular sovereignty (p. 64). 

...all men are created equal…with certain unalienable Rights, that among these 
are Life, Liberty and the pursuit of Happiness.--That to secure these rights, 
Governments are instituted among Men, deriving their just powers from the 
consent of the governed, --That whenever any Form of Government becomes 
destructive of these ends, it is the Right of the People to alter or to abolish it. 

(US, 1776) 
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The principle of all sovereignty rests essentially in the nation. No body and no 
individual may exercise authority which does not emanate expressly from the 
nation. 

(France, 1789) 

Michael Reisman (1990), an international law specialist, said that popular sovereignty 

replaced the Westphalian sovereignty that he referred to as “the sovereign’s 

sovereignty” (p. 869). Rather than protecting abstract states, American and French 

revolutions helped to protect ordinary people and enabled the popular will to become 

a political authority (p. 868). He considers the United Nations Charter and the 

Universal Declaration of Human Rights as final proof of dethroning the old 

sovereignty based on the non-intervention principle (p. 868). 

Even though Glanville (2013) admits that both types of popular sovereignty reside in 

the protection of human rights, he still points out several differences between 

American and French mindsets. According to him, the American Revolution, 

influenced mostly by John Locke, is based on the idea that the power lies in the hands 

of ordinary individuals, whereas the French Revolution, based on slightly different 

ideas of Rousseau, is based on “general will” or a nation that acts as a unified subject 

and “binds all the citizens equally” (p. 67). Popular sovereignty in the context of 

Locke then guarantees natural liberty, unlike Rousseau’s civil liberty (pp. 65-69). 

Further analysis would be needed in order to distinguish these two types more deeply 

that I consider irrelevant for the purposes of this thesis.  

2.4 Limited Sovereignty 

Some scholars believe that the protection of human rights and the principles of R2P 

have always been embodied in the sovereignty principle. According to Glanville 

(2013), human rights and sovereignty were always connected. He explains that the 

non-intervention principle started when postcolonial states tried to claim their rights 

against Western countries and thus protected them. He believes that the core of the 

R2P concept was always entailed in most treaties since the 16th century because 

human rights were always superior to any kind of political principle (pp. 160-169). 

The groundbreaker of legitimizing outside interventions was a Sudan diplomat 

Francis Deng who established the doctrine Sovereignty as responsibility in 1996. He 

proposed an argument that the idea of R2P is not completely new and that it was 
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embodied in the concept of sovereignty since its establishment; because sovereignty 

“exists essentially for the purpose of protecting people“ (Stahn, 2007, p. 114). His 

theory transformed the perception of sovereignty from being a right to being a 

responsibility, primarily meaning that governments are obliged to protect their 

citizens. If they act contrary to the internationally recognized norms, other states have 

a duty to intervene in order to secure international peace and human rights. This 

doctrine was further embraced by the ICISS report.6 

The sovereign state’s responsibility and accountability to both domestic and 
external constituencies must be affirmed as interconnected principles of the 
national and international order. Such a normative code is anchored in the 
assumption that in order to be legitimate, sovereignty must demonstrate 
responsibility. 

(Deng, 1996, p. xvii) 

Michael Reisman (1990), on the other hand, believes that the principle of 

humanitarian intervention was not present in the concept of sovereignty at the time of 

its origin but criticizes those who refuse to admit that its meaning has significantly 

changed (pp. 872-876). According to him, sovereignty, unlike today, did not take into 

account protection of human rights. He uses the term anachronism to describe 

situation when one uses the word sovereignty in the context of the previous, old 

meanings.  

Those who yearn for the good old days and continue to trumpet terms like 
sovereignty without relating them to the human rights conditions within the states 
under discussion do more than commit an anachronism. They undermine human 
rights. 

(p. 876) 

Simon Chesterman (2009) also acknowledges the fact that non-intervention emerged 

from the Peace of Westphalia under different conditions and in different time, as well 

as the arguments that the right of humanitarian interventions pre-existed the United 

Nations Charter or that sovereignty loses its validity if states do not act accordingly to 

the international customary international law. However, he still believes unilateral 

humanitarian interventions are not acceptable and enforceable in the international law, 

posing an opposite argument to Glanville, Deng or Reisman.  

                                                        
6 See ICISS, 2001, p. 13. 
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Most authors, even those refusing the legitimacy of humanitarian interventions7, agree 

that state sovereignty is not absolute but limited to a certain extent. Therefore, 

sovereignty cannot be abused to shield local power-holders to commit atrocities to 

their own people without severe political consequences. 

The [United Nations] Charter still replicates the domestic jurisdiction-
international concern dichotomy, but no serious scholar still supports the 
contention that internal human rights are essentially within the domestic 
jurisdiction of any state. 

(Reisman, 1990, p. 869) 

The transformation of the sovereignty principle was also acknowledged by Member 

States of the United Nations in the 2009 Debate on R2P.8  

3 Legal Grounds of R2P 

Since the old principle of sovereignty was overthrown, R2P should have reflected the 

change by updating legal norms. Even if an intervention is morally justifiable, it does 

not guarantee its legality in international law. This dilemma of legitimacy vs. legality 

raises another question: Does it bring more damage if intervention is illegal or if 

intervention is not conducted when needed? Legal positivism paradigm resolves this 

dilemma by uniting morality and legality (Holzgrefe & Keohane, 2003, p. 36). Their 

view is that norms are just if they are lawful and that one has a moral obligation to 

obey the law (p. 36). The theory claims that “someone who violates the law commits 

a moral wrong in virtue of performing an act that is inconsistent with the law” (p. 35).  

The legal status of R2P is extremely unstable and questionable. There seems to be no 

consensus about how to understand the doctrine and where it stands in the 

international law. Some scholars believe that it is highly unrealistic that such a 

concept would become a norm in such a short time (Stahn, 2007, p. 101). Clear legal 

framework is necessary in the environment of international law in order for the norm 

to become credible (Hoffmann, 1996, p. 72), especially when it touches upon very 

controversial issues involving the use of military force. Under the propositions of the 

ICISS report, if the doctrine would be legal for any state to use, it can definitely serve 

                                                        
7 See Chesterman, 2001, p. 91; Hoffmann, 1996, p. 8; Brown & Great Britain, 2008, p. 26.  
8 See General Assembly, 2009, pp. 4, 21, 24.  
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as protection from political or economic motives of an intervention. In this chapter, I 

demonstrate that R2P stands far from having a clear and unambiguous legal 

framework and discuss possibilities under which R2P might be legal in the 

international law. 

3.1 The United Nations 

For better understanding of the following chapter, it is best to review the key 

components and functions of the United Nations (n.d.b.). The United Nations is an 

international organization with six principal organs. One of them is the General 

Assembly that is the main deliberative institution consisting of representatives of 193 

Member States. The Security Council consists of five permanent members and ten 

non-permanent members and is responsible for maintaining international peace and 

security in compliance with the United Nations Charter. Both the General Assembly 

and the Security Council can pass resolutions. The Secretary-General is the 

symbolical and representative head of the organization and has the power to influence 

discussion topics of the Security Council. The International Court of Justice is the 

main judicial organ and its decisions that are made in contentious cases are legally 

binding to all Member States (United Nations, 1945, art. 94) and other “States which 

have become parties to the Statute of the Court” (International Court of Justice, n.d.). 

The United Nations Charter is a treaty that is a subject of international law and 

therefore binding for all Member States.  

Article 2 (4) of the United Nations Charter strictly prohibits any use of force. 

Article 2 (4): All Members shall refrain in their international relations from the 
threat or use of force against the territorial integrity or political independence of 
any state, or in any other manner inconsistent with the Purposes of the United 
Nations.  

Even this article is to a certain extent problematic. Is for example change of regime 

from tyranny to democracy a violation of political independence (Stein, 2004, p. 19)? 

It is not exactly clear if the use of force is completely prohibited, or if it is permissible 

when not used against state’s territorial integrity, political independence or 

inconsistently with the purposes of the United Nations. However, the practice of both 

United Nations documents and other documents of international law consistently state 

that the use of force without an authorization of the Security Council is non-
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derogatory within the Article 2 (4).9 The Definition of Aggression resolution also 

states that “no consideration of whatever nature, whether political, economic, military 

or otherwise, may serve as a justification for aggression” (General Assembly, 1974, 

art. 5, para. 1). When is intervening in order to protect human rights more desirable 

than not taking action and thus not using force? Chapter VII of the United Nations 

Charter to a certain extent answers this question, as it is the only possible exception to 

the Article 2 (4) under the United Nations Charter. However, intervening under R2P 

is not one of those exceptions. 

Article 39: The Security Council shall determine the existence of any threat to the 
peace, breach of the peace, or act of aggression and shall make recommendations, 
or decide what measures shall be taken in accordance with Articles 41 and 42, to 
maintain or restore international peace and security.  

Article 51: Nothing in the present Charter shall impair the inherent right of 
individual or collective self-defence if an armed attack occurs against a Member 
of the United Nations, until the Security Council has taken measures necessary to 
maintain international peace and security.  

(United Nations, 1945, arts. 39, 51) 
 

Quoted articles from the Chapter VII give the United Nations the right to use military 

force in exceptional cases. The United Nations, specifically the Security Council, has 

used this chapter in several resolutions as a response to humanitarian crisis, but was 

sometimes criticized for firstly, failing to respect the limits of Chapter VII of the 

United Nations Charter and secondly, for evaluating purely interstate conflicts or civil 

wars as a threat to international security and peace (Chesterman, 2001, p. 125). 

However, I personally believe that the Security Council is legally entitled, according 

to the Chapter VII of the United Nations Charter, to evaluate a humanitarian crisis 

(even interstate) as a threat to international peace and security and use appropriate 

legal means to maintain or restore it, despite the intervention being considered 

successful or not.  

I have demonstrated that R2P does not constitute an exception to the use of force 

within the United Nations Charter. The doctrine was also officially recognized by the 

General Assembly at the 2005 World Summit and included in its outcome resolution 

in paragraphs 138 and 139.  

                                                        
9 See International Court of Justice, 1986, paras. 227-238; General Assembly resolution, 
1974; General Assembly resolution, 1970. 
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138. Each individual State has the responsibility to protect its populations from 
genocide, war crimes, ethnic cleansing and crimes against humanity.  
 
139. The international community, through the United Nations, also has the 
responsibility to use appropriate diplomatic, humanitarian and other peaceful 
means, in accordance with Chapters VI and VIII of the Charter, to help protect 
populations from genocide, war crimes, ethnic cleansing and crimes against 
humanity. In this context, we are prepared to take collective action, in a timely 
and decisive manner, through the Security Council, in accordance with the 
Charter, including Chapter VII, on a case-by-case basis and in cooperation with 
relevant regional organizations as appropriate, should peaceful means be 
inadequate and national authorities manifestly fail to protect their populations 
from genocide, war crimes, ethnic cleansing and crimes against humanity.  

(General Assembly, 2005b, paras. 138, 139) 

 

R2P was adopted in other documents of the United Nations, including the General 

Assembly and the Secretary-General’s annual reports on R2P.10 During the 2009 

debate over implementing R2P, the General Assembly (2009g) in its resolution 

acknowledged Secretary-General’s detailed report11 saying that it “takes note of the 

report…and productive debate on the responsibility to protect…and decides to 

continue its consideration of the responsibility to protect” (paras. 1, 2). 

However, the United Nations Charter defines resolutions and documents of the 

General Assembly only as recommendations. “The General Assembly…may make 

recommendations to the Members of the United Nations or to the Security Council or 

to both on any such questions or matters” (United Nations, 1945, art. 10). On the 

other hand, Security Council resolutions are obligatory for all Member States (art. 

25). Paragraphs 138 and 139 were reaffirmed in several Security Council 

resolutions12, all in almost identical wording. 

[The Security Council] reaffirms the provisions of paragraphs 138 and 139 of the 
2005 World Summit Outcome Document regarding the responsibility to protect 
populations from genocide, war crimes, ethnic cleansing and crimes against 
humanity. 

(Security Council, 2014e, para. 4) 
 

Unlike the doctrine’s groundwork, ICISS report, the 2005 World Summit Outcome 

resolution described R2P very briefly and omitted many things that were mentioned 
                                                        
10 See United Nations, 2004; General Assembly, 2005a, paras. 132, 135. 
11 General Assembly, 2009a. 
12 Security Council, 2014e; Security Council, 2006a; Security Council resolution, 2009; 
Security Council resolution, 2013; Security Council, 2014g. 
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in the ICISS report13. If we take a closer look at the paragraph 139 of the 2005 World 

Summit Outcome resolution, the implicit meaning of the responsibility that is based 

on case-by-case basis and in a timely and decisive manner sounds much more 

optional than being a systematic duty that ICISS most likely intended to create.14 

Mary Ellen O’Connel points out that the paragraphs 138 and 139 are also in conflict 

with other paragraphs of the same resolution (Cunliffe, 2011, p. 73). 

We reiterate the obligation of all Member States to refrain in their international 
relations from the threat or use of force in any manner inconsistent with the 
Charter. We reaffirm that one of the purposes and principles guiding the United 
Nations are to…bring about by peaceful means, inconformity with the principles 
of justice and international law, the adjustment or settlement of international 
disputes or situations that might lead to a breach of the peace. 

(General Assembly, 2005b, para. 77) 

The paragraphs 138 and 139 are insufficient also because they hardly address the use 

of force neglecting to discuss its applicability, theoretical criteria or limitations. The 

paragraphs do not focus deeply enough on the issues of the United Nations 

authorization, the Security Council veto to pass or reject resolutions or the violation 

or misapplication of R2P. Even the word responsibility is not very clear. Does the 

primary responsibility of states mean that they have the right to decide when the 

international community should take control and protect their citizens? Or is state 

failure a requisite for international intervention? What exactly does it mean that states 

acknowledge their responsibility? What is appropriate intervention and what 

constitutes a manifest failure? (Stahn, 2007, p. 117). Where is the border between 

primary responsibility of states and the collective international responsibility? Who 

would carry out the actual intervention and how would this decision be made? How 

will the doctrine be prevented from being abused for reasons other than humanitarian? 

 These questions, absent of sanctions and further clarification demonstrate that 

paragraphs 138 and 139 cannot be considered as a legally binding norm. It does not 

create any legal obligation for states and only rephrases that the United Nations has 

the responsibility to protect people under possibilities that are already present in the 

United Nations Charter, particularly in the Chapter VII, by determining a situation as 

a threat to the international peace and security. 

                                                        
13 Such as the precautionary principles or the Responsibility to Rebuild. 
14 See ICISS, 2001, para. 2.29. 
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The option to intervene is completely legal because it is stipulated in the United 

Nations Charter. Therefore other Member States have given the Security Council the 

permission to do so. Executing humanitarian interventions under Chapter VII benefits 

from no disambiguates, does not give space for unilateral interventions and does not 

require substantial encroachment in the international law. The United Nations has 

used this article not only every time they mentioned R2P while authorizing a 

humanitarian interventions but several times before 2005 as well. The first time was 

in 1992, when the Security Council passed a resolution for Somalia and determined 

“that the magnitude of the human tragedy caused by the conflict in Somalia... 

constitutes a threat to international peace and security” (Security Council, 1992). 

Other resolutions with similar wording were passed for former Yugoslavia in 1993, 

Rwanda and Haiti in 1994 and East Timor in 1999.15 No R2P was needed in these 

instances to act upon a collective responsibility. 

Even paragraph 139 clearly states that “the international community, through the 

United Nations” has the responsibility to protect and is prepared to take collective 

action “through the Security Council, in accordance with the Charter, including 

Chapter VII” (General Assembly, 2005b, para. 139). If no Member State has the 

permission to intervene without the Security Council authorization, it has the same 

effect as if the Security Council authorizes an intervention and determines the 

humanitarian crisis as a threat to international peace and security. If the Security 

Council decides so, the Member States are obliged to participate.16 Several quotes of 

leading proponents of R2P indeed support my argument, e.g. Secretary-General Ban 

Ki-moon´s report or his Special Adviser on the Responsibility to Protect Jennifer 

Welsh.  

It should be underscored that the provisions of paragraphs 138 and 139 of the 
Summit Outcome are firmly anchored in well-established principles of 
international law….In that regard, the responsibility to protect does not alter, 
indeed it reinforces, the legal obligations of Member States to refrain from the use 
of force except in conformity with the Charter.  

                                                        
15 See Security Council, 1993a; Security Council, 1993b; Security Council, 1994a; Security 
Council, 1994b; Security Council, 1999b. 
16 “All Members...undertake to make available to the Security Council, on its call and in 
accordance with a special agreement or agreements, armed forces, assistance, and facilities, 
including rights of passage, necessary for the purpose of maintaining international peace and 
security” (United Nations, 1945, art. 43). 
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(General Assembly, 2009b, para. 3) 
 

No new legal obligations were created when R2P was endorsed in 2005. Instead, 
the 2005 Summit Outcome Document paragraphs on R2P represented an 
authoritative interpretation of the UN Charter, and other existing legal obligations 
to protect populations from mass atrocity crimes.  

(Welsh, 2013) 

Some scholars yet argue that the United Nations is not the right authority to approve 

humanitarian interventions. The permanent members can also influence their self-

interested decisions by abusing the right of VETO and not approving a legitimate 

intervention. Some authors argue that since the United Nations was established in 

1945, the permanent members do not truly reflect the distribution of powers, when 

today there are economical giants like Brazil, Germany, India or Japan which do not 

have the privileges as permanent members (Weiss & Thakur, 2010, p. 88).  

When discussing R2P before the 2005 World Summit, the United States of America 

made clear that they “do not accept that either the United Nations as a whole, or the 

Security Council, or individual states, have an obligation to intervene under 

international law” (Bolton, 2005). Some authors think that since the protection of 

human rights is a moral duty, the responsibility to intervene persists, whether it is 

lawful or not; and that the responsibility does not belong only to powerful states but is 

applicable universally (Weiss & Hubert, 2001, p. 163). “A murderer is not forbidden 

to save a drowning child” (Lang, 2003, p. 22). According to ICISS report, “collective 

intervention blessed by the [United Nations] is regarded as legitimate because it is duly 

authorized by a representative international body; unilateral intervention is seen as 

illegitimate because it is self-interested” (ICISS, 2001, p. 48).  

Others open up the possibility that the doctrine is so indirect and general that the 

responsibility does not belong to anybody. “Shrouding the globe in this ‘web of 

protection’ – with no single identifiable authority responsible for keeping that web 

intact” (Cunliffe, 2011, p. 52). Some Member States, i.e. Cuba, Venezuela and 

Bolivia, also declared their disagreement with the Security Council being the 

appropriate authority during the 2009 debate over R2P.17 During the debate Cuba 

suggested that the General Assembly should be the right authority.  

                                                        
17 See General Assembly, 2009e, pp. 3, 21, 22, 9.   
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Certainly, the decisions of the Assembly are not binding. However, as it is a 
democratic and transparent body of universal composition its decisions can 
provide legitimacy and attract international consensus much more effectively.  

(General Assembly, 2009e, p. 22) 

3.2 Emerging norm 

The United Nations documents are the only legally binding documents that mention 

the doctrine R2P. Although, some scholars believe that the R2P doctrine has become 

a part of customary international law, e.g. Thomas Weiss (2006) who stated that “R2P 

certainly qualifies as an emerging customary law” (p. 743). In the Report of the High-

Level Panel on Threats, Challenges and Change (2004) the members of the Panel 

endorsed “the emerging norm that there is a collective international responsibility to 

protect” (para. 203), which was further confirmed by Kofi Annan, “I strongly agree 

with this approach. I believe that we must embrace the responsibility to protect, and, 

when necessary, we must act on it” (General Assembly, 2005a, para. 135).  

R2P can become an emerging norm of customary law that is a subject of the 

international law. The International Court of Justice defines customary law “as 

evidence of a general practice accepted as law“ (United Nations, 1946, art. 38). An 

emerging norm of customary international law can also become a peremptory or so 

called ius cogens norm (United Nations, 1969, art. 53).  

Vienna Convention on the Law of Treaties defines ius cogens norm as “a norm 

accepted and recognized by the international community of States as a whole as a 

norm from which no derogation is permitted” (United Nations, 1969, art. 53). A new 

norm is allowed to emerge in both customary law and ius cogens status norms (art. 

38). “If a new peremptory norm of general international law emerges, any existing 

treaty becomes void and terminates“ (art. 63).  

According to the International Court of Justice, a newly emerged norm of customary 

law must comply with two conditions: to show opinio juris and state practise (United 

Nations, 1946, para. 27). The following sections investigate if R2P meets these two 

conditions.  

3.2.1 Opinio Juris 

Opinio juris was defined by the International Court of Justice (1969).  
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Not only must the acts concerned amount to a settled practise, but they must also 
be such, or be carried out in such way, as to be evidence of a belief that this 
practise if rendered obligatory by the existence of a rule of law requiring it. 

(para. 77) 

According to Noora Arajärvi (2014), opinio juris is a “belief in the legally binding 

nature of the practise” or “element of custom that renders mere behavioural patterns 

or habits into legally binding norms” (p. 23). Even though R2P has many ethical 

justifications and humanitarian intervention has been carried out repeatedly, the 

International Court of Justice (1966) has determined that neither moral principles 

itself (para. 49), nor “the frequency, or even habitual character” (International Court 

of Justice, 1969, para. 77) are sufficient in establishing opinio juris.  

I argue that there is no general consensus that the R2P doctrine is believed to be 

legally binding. I demonstrate this by presenting several quotes from the official 

debate of General Assembly on R2P from 2009 over the Implementing the 

responsibility to protect report of the Secretary-General. 

We cannot take any decision committing our States with regard to the application 
of this concept…we must act, but we should do so in strict compliance with 
international law and its principles of non-intervention and respect for 
sovereignty, and within the framework of normative agreements and clear 
policies that completely eliminate discretionality, unilateralism and double 
standards.  

(General Assembly, 2009c, pp. 3, 4) 

According to the representative of Cuba, “the responsibility to protect does not exist 

as a legal obligation provided for in any instrument of international law or in the 

Charter of the United Nations” (General Assembly, 2009e, p. 21). Representative of 

Venezuela pointed on the “lack of binding norms” and that “paragraphs 138 and 139 

are the only frames of reference on this topic available to the General Assembly for its 

consideration” (p. 3). Sudan agreed that paragraphs 138 and 139 “generated a sea of 

intellectual and diplomatic controversy as to the precise interpretation and 

implementation mechanism of the notion of R2P” and that “there is still no consensus 

as to the applicability of R2P to our political realities” (General Assembly, 2009f, p. 

10). Against the implementation of R2P was also Bolivia (General Assembly, 2009e, 

p. 8), Iran and Egypt (General Assembly, 2009b, p. 5) that represented the entire Non-

Aligned Movement with 120 countries. After the debate, the General Assembly 

adopted a resolution which acknowledged the Implementing the responsibility to 

protect report of the Secretary-General, but by only taking note of it and deciding to 
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continue considering the doctrine (General Assembly, 2009g, paras. 1, 2), creating 

once again no definite consensus about the legal force of the doctrine. With so many 

Member States and scholars18 being against the legal implementation of the doctrine, I 

believe there is no opinio juris about R2P being legally binding within the United 

Nations.  

I also argue that there is no opinio juris about the lawfulness of unilateral 

humanitarian intervention under R2P not authorized by the Security Council. The 

instances of such interventions in the history of humanitarian interventions are in fact 

rare because many interventions were motivated, even used by the intervening states 

as a justification, by reasons that were not humanitarian, e.g. self-defense,19 protection 

of citizens abroad or access to resources (Chesterman 2001, p. 57).  

Russia has used R2P twice as justifications for their intervention, in 2008 and 2014. 

During the war against Georgia in 2008, Russia military intervened in South Ossetia 

which was Georgia’s territory. Russian Minister of Foreign Affairs Sergey Lavrov 

(2008) explained that:  

According to our [Russian] Constitution there is also responsibility to protect – 
the term which is very widely used in the [United Nations] when people see some 
trouble in Africa or in any remote part of other regions. But this is not Africa to 
us, this is next door. This is the area, where Russian citizens live. So the 
Constitution of the Russian Federation, the laws of the Russian Federation make 
it absolutely unavoidable to us to exercise responsibility to protect. 

The intervention was not authorized by any international organization and the 

Security Council passed a resolution in which it reaffirmed “the commitment of all 

Member States to the sovereignty, independence and territorial integrity of Georgia” 

(Security Council, 2008, para. 1). It also urged all parties to: 

…refrain from any acts of violence or provocation, including political action or 
rhetoric, to comply fully with previous agreements regarding ceasefire and non-
use of violence, and to maintain the security zone and the restricted weapons zone 
free of any unauthorized military activities. 

(para. 6) 

                                                        
18 See Cunliffe, 2011; Brown & Great Britain, 2008, p. 26; Chesterman, 2001, pp. 27, 86; 
Badescu, 2012, p. 134. 
19 The International Court of Justice rejected the justification of the United States of America 
for intervening in Nicaragua for reasons of self-defense. See International Court of Justice, 
1986, para. 292 (2).  
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In 2014, Russian president Vladimir Putin (2014) referred to R2P one more time 

concerning Crimea.  

If we see such uncontrolled crime spreading to the eastern regions of the country, 
and if the people ask us for help…we retain the right to use all available means to 
protect those people. We believe this would be absolutely legitimate. This is our 
last resort. 

The international community did not support their military act in Crimea either. 

According to the Security Council draft resolution, “no territorial acquisition resulting 

from the threat or use of force shall be recognized as legal” (Security Council, 2014c). 

The draft resolution also declared that referendum from March 2014 concerning the 

integration of the Crimea region into Russian Federation “can have no validity, and 

cannot form the basis for any alteration of the status of Crimea”, and called “upon all 

States, international organizations and specialized agencies not to recognize any 

alteration of the status of Crimea” (para. 5). However, the resolution was vetoed by 

Russia (with China abstained) and for that reason not adopted. Therefore, the General 

Assembly then passed a non-binding resolution called the Territorial Integrity of 

Ukraine20 with similar statements as the Security Council draft resolution. The 

international reactions indicate that there is no belief in the legality of unilateral 

interventions within the R2P doctrine. 

3.2.2 State practise 

It is complicated to distinguish opinio juris from state practise because opinio juris 

“has been fused with practise and [the] two elements have merged into one…in 

broadening the scope of practise, however, it is important to try to retain the 

distinction…though [it] can be cumbersom to delineate” (Arajärvi, 2014, pp. 20-21). 

Further analysis attempts to disprove that there is a state practise of conducting 

humanitarian intervention under the R2P doctrine. There are several Security Council 

resolutions mentioning R2P, thus there is a growing support for the legal adoption of 

the doctrine. However, out of all nineteen resolutions that in any way referred to R2P, 

thirteen resolutions21 only reminded governments (or transitional authorities) of their 

primary responsibility to protect their citizens.  

                                                        
20 See General Assembly, 2014a. 
21 Security Council, 2006a, para 10; Security Council, 2011a; Security Council, 2011e, para. 
3; Security Council, 2012c, para. 4; Security Council, 2013a; Security Council, 2013b, para. 
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Remaining six Security Council resolutions mentioned R2P and authorized a military 

intervention simultaneously, which makes these resolutions one of the most 

controversial ones that are highly discussed in the R2P debate.  

The resolution passed in 2006 regarding Sudan was the first resolution that reaffirmed 

the paragraphs 138 and 139 and authorized the United Nations Mission in the 

Republic of South Sudan (UNMISS) to conduct a military intervention (Security 

Council, 2006c). In 2011, another resolution was passed that stated that the Security 

Council will advise and assist “the Government of the Republic of South Sudan, 

including military and police at national and local levels as appropriate in fulfilling its 

responsibility to protect civilians” (Security Council, 2011d, para. 3)22. A resolution 

passed in 2011 regarding Côte d’Ivoire authorized a military intervention through the 

United Nations Operation in Côte d’Ivoire (UNOCI) (Security Council, 2011c). A 

resolution passed in 2012 regarding Mali authorized a military intervention through 

African-led International Support Mission to Mali (AFISMA) (Security Council, 

2012a, paras. 9-12). A resolution passed in 2011 regarding Libya was the only 

resolution that authorized Member States to protect the local population but still must 

do so in cooperation with the Security Council and Secretary-General (Security 

Council, 2011b).  

This does in no way prove that the interventions were conducted under the R2P 

doctrine because the Security Council in all of these resolutions determined that the 

situation “continues to constitute as a threat to the international peace and security” 

(Security Council, 2011b) which is in compliance with the Chapter VII of the United 

Nations Charter. Apart from the resolution passed on Libya in 2011, R2P was only 

mentioned in the context of reminding states that they have a primary responsibility to 

protect their citizens because they are obliged to do so by other treaties of the 

international law. 

This analysis demonstrates that there is no state practise that the United Nations 

would conduct a military intervention directly under the doctrine R2P. The Libyan 
                                                                                                                                                               
5; Security Council, 2013f, paras. 6, 19; Security Council, 2013g, para. 21; Security Council, 
2014a; Security Council, 2014b, paras. 9, 12; Security Council, 2014f; Security Council, 
2013c; Security Council, 2014d.   
22 This resolution also re-authorized the UNMISS, as well as a resolution from 2013 that 
again only mentioned R2P by reaffirming that the Government of the Republic of South 
Sudan has the primary responsibility for its citizens (Security Council, 2013d, para. 7). 
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resolution is the only one that is questionable. I argue that since the Security Council 

also determined the situation as a threat to the international peace and security under 

the Chapter VII, the responsibility of all Member States basically means that states 

are obligated to assist the Security Council with their decisions.23  

Additionally, even if Libya was an example of state practise of R2P, it is the one and 

only example and that is not sufficient to constitute the condition of state practise. 

Interventions that used R2P and were not approved by the United Nations are Russian 

interventions in Ossetia and Crimea. However, as explained earlier, these lack opinio 

juris and cannot thus constitute groundwork for an emerging norm. 

Additionally, there are several other arguments based on treaties and documents of 

international law that do not allow R2P to become an emerging norm. According to 

the Vienna Convention, “[a] treaty is void if, at the time of its conclusion, it conflicts 

with a peremptory norm of general international law” (United Nations, 1969, art. 53). 

And, the use of force is considered as a peremptory norm. The International Court of 

Justice (1986) recognized the prohibition of the use of force as jus cogens (p. 101) 

and its decision is generally accepted24. According to the Vienna Convention, a treaty 

is also void “if its conclusion has been procured by the threat or use of force in 

violation of the principles of international law embodied in the Charter of the United 

Nations” (United Nations, 1969, art. 52). The International Court of Justice (1986) 

also stated that intervention, even for humanitarian purposes, is not part of customary 

law.  

The principle of non-intervention involves the right of every sovereign State to 
conduct its affairs without outside interference; though examples of trespass 
against this principle are not infrequent, the Court considers that it is part and 
parcel of customary international law. 

(para. 202)  

3.3 Summary of the Lawfulness of R2P 

In this chapter, I demonstrated that R2P is not lawful in international law. Even 

though sovereignty is now considered to be limited, it still does not permit 

humanitarian interventions under R2P. The doctrine is not in compliance with the 

                                                        
23 Supra note 16. 
24 See General Assembly, 2009e, p. 10. 
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United Nations Charter. Even though paragraphs 138 and 139 of the 2005 World 

Summit Outcome resolution were reaffirmed in several legally binding resolutions of 

the Security Council, the paragraphs themselves are highly insufficient in constituting 

a new legal obligation for the Member States. My analysis of Security Council 

resolutions shows that R2P lacks opinio juris and state practise, both in case of 

interventions authorized by the Security Council and unilateral interventions without 

Security Council approval. R2P is therefore not lawful as existing or emerging norm 

of customary law.  

4 Alternatives to R2P 

In this chapter, I present several alternatives to the ideas and practice of R2P. Not 

only is there existing legal exception to the use of force, apart from R2P (Chapter VII 

of the United Nations Charter), but there is also Just War theory that considers 

humanitarian intervention unlawful, but still acceptable. Furthermore, states are 

responsible to protect its population from genocide, war crimes, crimes against 

humanity, and ethnic cleansing under other treaties of the international law. 

States violate the international law by conducting illegal unilateral intervention. 

However, according to the Just War theory, under specific circumstances, i.e. 

protection of human rights, the violation of the international law by conducting an 

intervention is justifiable (Badescu, 2012, p. 5). Since no treaty or norm, can in 

practice, actually restrict war, Just War conditions are suitable for assuring at least 

minimum standards of humanity. Alex De Waal pointed out that the criteria of 

legitimacy of an intervention in the ICISS report resemble the jus ad bellum25 criteria 

of the Just War theory.26  

If we want an intervention to overthrow a tyranny, protect citizens from their own 
government, or deliver humanitarian aid during an ongoing conflict, we should be 
honest with ourselves - we are arguing for a just war.  

(De Waal, 2007)  

                                                        
25 Right to war. 
26 ICISS identified the “precautionary principles“ as the Right Intention, Last Resort, 
Proportional Means and Reasonable Prospects (ICISS, 2001, pp. 66-67) and Secretary-
General’s High-Level Panel’s criteria were stated as Seriousness of threat, Proper Purpose, 
Last Resort, Proportional Means and Balance of Consequences (United Nations, 2004, p. 67). 
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Because once the decision to intervene is made, even for humanitarian reasons, it 

transforms into military action, war. If the protection of innocent civilians of other 

states is the primary objective of a military action, it might be a morally legitimate 

reason to launch a war. In this case, the intervening state additionally sends a clear 

message that it is violating the international law but for just reasons that are 

acceptable under the Just War theory. “Any principle of intervention can readily be 

abused…or become a charter for imperial occupation” (De Waal, 2007).  

In this context, R2P constitutes a branch of the already existing Just War theory, but 

explained in a different perspective and enriched by emotions. Under the Just War 

theory, states are obliged to bear all the costs and political consequences of their 

decision. If an intervention was successful in humanitarian benefit, the international 

community would most likely tolerate the intervention, as happened with NATO’s 

intervention in Kosovo in 1999.27  

NATO military intervention was illegal but legitimate. It was illegal because it 
did not receive prior approval from the United Nations Security Council. 
However, the Commission considers that the intervention was justified because 
all diplomatic avenues had been exhausted and because the intervention had the 
effect of liberating the majority population of Kosovo from a long period of 
oppression under Serbian rule.  

(Independent International Comission on Kosovo, 2011). 

Apart from Just War theory serving as an alternative to R2P ideas, there are also other 

treaties of international law that secure human rights and prohibit the same four 

crimes28 that were specified by R2P. These are the Universal Declaration on Human 

Rights,29 International Covenant on Civil and Political Rights, International Covenant 

on Economic, Social and Cultural Rights30, the Convention on the Prevention and 

Punishment of the Crime of Genocide,31 the Geneva Conventions and its Additional 

Protocols, the Charter of the International Military Tribunal and the Rome Statute of 

                                                        
27 Even though NATO violated the international law and condemned an unauthorized 
intervention, a draft resolution demanding immediate cessation of the intervention and 
recognizing it as violation of the United Nations Charter, was not adopted by twelve votes 
against three (Security Council, 1999a). 
28 Genocide, war crimes, ethnic cleansing and crimes against humanity (General Assembly, 
2005b, para. 138). Ethnic cleansing is not a considered a crime in the international law but 
“acts of ethnic cleansing may constitute one of the other three crimes” (General Assembly, 
2009a, para. 3). 
29 Adopted by the United Nations in General Assembly, 1948b. 
30 Adopted by the United Nations in General Assembly, 1966. 
31 Adopted by the United Nations in General Assembly, 1948a. 
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the International Criminal Court. The Declaration on Principles of International Law 

concerning Friendly Relations and Co-operation among States in accordance with the 

Charter of the United Nations32 additionally prohibits aggression, as well as the Rome 

Statute.  

According to the Vienna Convention on the Law of Treaties, every treaty “is binding 

upon the parties” (United Nations, 1969, art. 26) and this rule, pacta sunt servanda, is 

universally recognized (p. 332). States have obligations under the international law to 

protect their citizens from these crimes. In this context, R2P does not add any new 

obligation but only reaffirms states of their primary responsibility to secure human 

rights.  

5 Political Commitment 

If R2P does not actually create any new obligation, what is its purpose? Why was so 

much time dedicated to discussing this doctrine? Does it even have any advantages? 

Or does the doctrine only bring negative consequences, such as the phenomenon of 

national interests (raison d’État in French)? Some argue33 that R2P allows states to 

intervene however they desire. 

Mixed feelings and thoughts on implementing R2P persist. There are concerns 
about the possible abuse of R2P by expanding its application to situations that fall 
beyond the four areas defined in the 2005 World Summit Outcome, and by 
misusing it to legitimize unilateral coercive measures or intervention in the 
internal affairs of States. 

(General Assembly, 2009b, p. 5) 

Examples of abuse of the doctrine might be Russia’s interventions in 2008 and 2014. 

Even though R2P was explicitly applied only in several resolutions, the existence of 

the concept itself might have shifted the mindset that intervention is becoming more 

admissible than before. It is not necessarily national interests itself that might put 

human rights in danger. Self-interested states have the option to pursue their interest 

by intervening with or without R2P. However, R2P might offer less negative political 

attention and consequences because intervening states can be under the impression 

that they can hide their motives behind moral justifications of the concept. As a result, 

                                                        
32 Adopted by the United Nations in General Assembly, 1970. 
33 See General Assembly, 2009f, pp. 10-11. 
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an intervention led by self-interested state that causes additional deaths and further 

human rights abuse can be tolerated, or potentially, if R2P was eventually accepted as 

an emerging norm beyond the borders of the UN, even legal, just because state’s 

initial reason for intervening was after all to protect. In such case, the doctrine would 

actually become protection of killing. 

Some argue, though, that an intervention can never be completely disconnected from 

politics and be purely humanitarian. There are always other interests present (Welsh, 

2004, p. 60). Even non-governmental organizations depend on donations by political 

actors (Seybolt, 2007, p. 18). Taylor Seybolt (2007) presented several arguments that 

national interests in humanitarian interventions might be beneficial and actually help 

protecting human rights. It might seem politically more correct if states clearly 

declare their interests in addition to the humanitarian ones instead of hiding them 

behind R2P. Seybolt added that there are so many conflict areas that need 

humanitarian help and not that many resources to help these humanitarian crises that 

national interest serves as an additional incentive for intervention along with the 

humanitarian benefit. Also, the success of the intervention would be in intervener’s 

interest just as well as the victims’. The intervening state motivated purely by 

humanitarian reasons might withdraw its troops and leave the crisis area if the level of 

violence gets too intense and its soldiers are put in danger (pp. 18-20). Whether 

intervening states actually hide their motives, through the United Nations or 

unilaterally, behind the doctrine, can be a subject of additional research. 

Even though the doctrine can be misused, so can other treaties of international law. 

The use of force is also prohibited and still there have been thirty-three armed 

conflicts in 201334. I argue that the doctrine can also have positive implications on the 

international community. R2P reminds the international community that there are 

responsibilities to protect human rights and draws more attention to these issues. 

Maybe the intention of this doctrine was not to create any new obligation but to create 

a slogan based on ethical arguments, reminding of those duties under the international 

law, that is capable, through documents of the United Nations, to effectively approach 

the international community and to make them debate over the human rights 

violations. The paragraphs 138 and 139 of the 2005 World Summit Outcome 

                                                        
34 See Uppsala Conflict Data Program, n.d. 
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resolution and any other documents referring to the doctrine only use it as a reminder 

of the provisions of the United Nations Charter to not only secure international peace 

and security but to protect human rights. “The [R2P] was important, nonetheless, 

because it signalled a political commitment on the part of states to act on their 

responsibilities with respect to mass atrocity crimes” (Welsh, 2013). 

The doctrine might only re-package existing norms but uses a rhetoric that is more 

concentrating on the victims than might actually motivate better than constituting a 

breach to sovereignty or humanitarian intervention that is more from the perspective 

of the intervening states. This turnaround was not only expected to encourage the 

proponents of the non-intervention principle to get involved in R2P (Evans, 2008, p. 

40), but also provided the ethical justification for intervening. Kouchner’s doctrine the 

right to intervene was also an attempt to secure human rights. The moral argument of 

this catchword was apparently not as persuasive as R2P because the international 

community soon dismissed it.  

Equally, failure of an intervention e.g. in Syria35 does not have to be considered as a 

failure of the doctrine’s capacity but as a lack of political will36 or even failure of the 

Security Council or international community. Maybe, instead of concentrating so 

much on the lawfulness or groundwork of the doctrine, the attention should be 

brought to proper sanctions against those violating various treaties, to making the 

obligations to protect human rights better in practice. Whether being a norm or not, 

what makes a real difference is the political will of states to actually act. 

In particular, in deciding whether or not to authorize the use of force, the Council 
should adopt and systematically address a set of agreed guidelines, going directly 
not to whether force can legally be used but whether, as a matter of good 
conscience and good sense, it should be. 

(United Nations, 2004, para.205) 

As ICISS (2001) report admits, interventions are controversial regardless if they 

happen or not (p. vii). According to Aidan Hehir the possible solution is to punish or 

                                                        
35 While the Special Advisers on the Prevention of Genocide and Responsibility to Protect 
called “on the international community to take immediate, decisive action to meet its 
responsibility to protect populations at risk of further atrocity crimes in Syria, taking into 
consideration the full range of tools available under the United Nations Charter” (United 
Nations, 2012), a draft resolution that would authorize deploying UNSMIS in 2012 was 
vetoed by Russia and China (Security Council, 2012b). 
36 See General Assembly, 2009e, p. 22 
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sue states that failed to protect human rights of their own people. If the system would 

concentrate more on fulfilling the primary responsibilities, the international 

community would not have to deal with the phenomenon of humanitarian 

interventions that intensively (Cunliffe, 2011, pp. 91-96). In 2014, Rwanda fully 

supported R2P and acknowledged the doctrine as “a preventive commitment at its 

core” (Nduhungirehe, 2014). 

R2P has also helped to establish annual informal interactive debates of the General 

Assembly on R2P since 2009. Even though these debates have no legal force, it is an 

illustration of potentially promising commitment of the international community in 

the future. The first debate was over Secretary-General´s report Implementing the 

responsibility to protect where the Secretary-General introduced a three-pillar system 

of the doctrine37. His newest report from 2014 concentrates on the second pillar and 

suggests several ways how the international community can assist with the 

responsibility to protect.38 These specifically mean suggestions like educating national 

authorities and the wider public, attempting to remove horizontal social inequality, 

protecting the rights of minorities, supporting media and assisting the development of 

research of journalists, controlling and regulating the proliferation of weapons, etc. 

(General Assembly, 2014b).  

All of these suggestions are based on prevention. Many Member States embraced 

these suggestions during the informal debate over the report.39 The responsibility to 

prevent is also the first Element of R2P in the ICISS (2001) report to “address both 

the root causes and direct causes of internal conflict and other man-made crises 

putting populations at risk” (p. xi). While these steps to prevent atrocities seem 

overwhelming, it is necessary to start implementing them integrated and as a whole. 

The journey is long-term but many organizations, including the United Nations, are 

actively participating on grasping those issues step by step.  

 
                                                        
37 The first pillar being the State Responsibility and Prevention, second the International 
Assistance and Capacity-building and third pillar Timely and Decisive Response (General 
Assembly, 2009a, p. 2). 
38 Encouragement, Building national capacities to prevent atrocity crimes through training, 
institution-building and active sharing of best practices and thirdly, Assisting States to protect 
in situations of emerging or ongoing crisis through the provision of additional capacity or 
expertise (General Assembly, 2014b, par. 28). 
39 E.g. China, Czech Republic. 
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Conclusion 

It was not simple to give an unambiguous answer to the central question of the present 

thesis because of its complexity and controversy. I fulfilled my objective mostly by 

the process of elimination.  

I have shown that even though the doctrine is, from an ethical point of view, 

legitimate under certain circumstances and theories, it is not lawful in international 

law. R2P is, therefore, neither an existing norm nor an emerging norm of customary 

international law. R2P’s purpose is not, apparently, to create any new legal obligation. 

There are other treaties of international law that protect the same human rights as R2P 

intends. Moreover, there is a legal way under the Security Council to conduct a 

humanitarian intervention by determining a conflict or humanitarian crisis as a threat 

to international peace and security within the Chapter VII of the United Nations 

Charter.  

R2P is based on the idea that sovereignty is limited but I argue that the doctrine’s 

main purpose is not to serve as a redefinition of sovereignty, since this understanding 

of sovereignty has been evolving before the doctrine was established. I also argue that 

R2P is not a new and revolutionary theory or idea. There has been the Just War theory 

and other doctrines that justify military interventions for humanitarian purposes, as 

well as R2P. 

It is not as easy as it seemed to misuse the doctrine, which is the main objection to the 

doctrine. Any legal norm can be misused. Indeed, a legal norm when violated may 

have severe consequences. Since I have demonstrated that R2P is not a legal norm but 

only a doctrine, states cannot be legally protected to shield their national interests 

behind the ethical justification of the doctrine. On the other hand, R2P may be very 

helpful in reminding states of obligations they should meet under other treaties and 

documents of the international law, although R2P has more suitable language for 

drawing attention to humanitarian issues. This is, in my opinion, the main purpose of 

the doctrine – a reminder of already existing responsibilities of the international 

community. What is disturbing, though, is the fact that it took the United Nations so 

long to actually realize this. Maybe less time should have been dedicated to deciding 
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whether the doctrine is a legal norm or not and more time should have been 

concentrated on how to actually make a difference in practice. 

I suggest that R2P serves as an amendment to all these other obligations. My thesis 

showed that R2P was used as an amendment in practise because intervention was 

authorized by the Security Council and legally conducted under Chapter VII. Whether 

conducting humanitarian interventions under this Chapter is effective and actually 

saves lives can be a subject of additional research.  
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