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Abstract 

 

Although set-off represents one of the most frequent processes of the discharge of 

obligations unlike performance, the contemporary specialized literature deals with it only in 

its fragmentary exposures. However, there is no systematic elaboration of this process of the 

discharge of obligations. The regress of the attention paid to the discharge of obligations by 

set-off apparently persists from the time, when set-off as a process of the discharge of 

obligations, which was unfamiliar with the central directed political economy, receded into 

the background.  

Therefore the exordium deals with the essence of set-off first of all, further with its 

relationship to the discharge of obligations by performance as well as with the position of set-

off in public law. The chapter treating of the essence of set-off aims to void of its 

understanding by the economic connotation of this process of the discharge of obligations and 

to get near to its law essence. It is possible to think of this essence both from the viewpoint of 

the debtor who waives an obligation and from the viewpoint of the creditor who gains a 

substitutionary satisfaction of his receivable without an acceptance of the other party of an 

obligation relationship and without the necessity to enforce this receivable by a court or other 

authority. At the same time the both parties act as debtors and creditors of the receivables 

which should become extinct by set-off. The right to set-off by a one-sided legal act 

represents an asset value which should be protected. In principle the party held this value 

cannot be relieved of it without expressing its acceptance. 

A formulation of the relationship between set-off and performance allows to answer 

the question to which extent legal enactments regulating the discharge of obligations by 

performance can be applied for set-off, if there is no special rule of the discharge of 

obligations by set-off. Set-off appears as a compensation for performance. Therefore it shows 

a resemblance of performance, because it concerns a process of the discharge of obligations 

with satisfaction of the creditor in the both cases. On the other side it shows differences too, 

which are not to disregard for the solutions to the questions that may be solved by an 

application of rules of performance with appropriate adaptations. 

Although set-off is a phenomenon which origins from private law, receivables 

governed by public law extinguish by set-off too. A complicated and so far unsolved 

relationship between private and public law does not allow to give a certain answer to all 

questions associated with set-of in the area of public law. While in private law are the parties 

allowed to make extinct obligations by set-off everywhere it is not prohibited by a legal 
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enactment or their agreement, in the area of public law there is applied a contraposition and 

obligations governed by public law can become extinct by set-off only in the cases, where it is 

allowed by rules of public law. In our environments there is impossible a coexistence of 

receivables governed by public and private law as capable to be set-off. 

The second section takes up the introductory explanations by a comparative view. The 

first chapter of this section reports back a brief overview of the development of the concept of 

set-off from the Roman law and its reflecting in the big European codifications of private law. 

Explanations about legal regulations of the discharge of obligations by set-off in countries of 

our law territory come after in following chapters, namely in Austria, Germany and 

Switzerland. The comparison of these legal regulations allows to discover a lot of similarities 

not only for each other but to the legal regulations of set-off in our country too. It concerns the 

legal ground of set off first of all, that is a legal act as a rule, while the concept of ipso iure 

compensatur dominates particularly in Latin countries.  This section is brought to the end by a 

chapter which deals with academical proposals that were caused in connection with efforts on 

a higher level of approximation of national laws of EU member states in the area of private 

law. It is made provision for the Principles of International Commercial Contracts which are 

issued by the International Institute for the Unification of Private Law. 

The development of the legal regulations of the discharge of obligations by set-off in 

the codifications of private law in our country is described in the third section.  The first 

chapter of this section is addressed to the reception of the General Civil Code after the 

constitution of the Czechoslovak state and the effort on a recodification and unification of 

private law in Czechoslovakia, whose result was the Government bill on the Czechoslovak 

Civil Code of 1937, which was not passed yet. Despite of that is the bill signified also for the 

further development of private law in our country, including the legal regulations the 

discharge of obligations by set-off. Already the Civil Code of 1950 clearly draws from the bill 

of the Civil Code from 1937, contrary to the reasons, which it was caused by. As shown the 

explanations about the legal regulations of set-off according to the Civil Code of 1950 

contained in the second chapter of this section, this continuity is expressed fully in the form of 

rules of the discharge of obligations by set-off. 

Next chapters of the third section explain the codifications which originated in early 

sixtieth in place of private law, namely the legal regulations of set-off contained in the Civil 

Code as amended by subsequent acts before 1. 1. 1992, in the Economic Code and the Code 

of the International Trade. Except for the Code of the International Trade it came to a 

substantial simplification of these legal regulations in comparison to the previous 
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development. It reflected a general decrease of importance of set-off among processes of the 

discharge of obligations. 

The system of the legal regulations of set-off, which is now effective, is described in 

the forth section. Beside the Civil Code are the rules of the discharge of obligations by set-off 

contained in the Commercial Code and in the Family Act too. After a recodification of the 

labour law is set-off admissible in the area of the labour law. It becomes evident in the legal 

regulations of set-off too, to what extent the Commercial Code oversteps its task as a special 

legal enactment in the relationship to the Civil Code as a common basis of private law. The 

special regulations of set-off which are contained in the Commercial Code are only few 

connected to the legal regulations of set-off according to the Civil Code. They would 

appertain just to the common legal regulations in many aspects, because they do not express 

particularities of commercial obligation relationships. As a result is the question to solve, 

which rules of the discharge of obligations by set-off should by apply, if receivables meet 

each other and one of them is regulated only by the Civil Code while the other belongs to a 

commercial obligation relationship. For the solution of this question was accepted the 

conclusion, that special legal regulations of set-off according to the Commercial Code should 

by applied only for set-off of receivables each of which result from commercial obligation 

relationships. 

The fifth section explains individual conditions of the discharge of obligations by set-

off according to the legal regulations, which is now effective. It concerns the mutuality of 

receivables, the same kind of their performance, the admissibility of set-off and a legal ground 

of set-off. Odd chapters which are addressed to these conditions of set-off deal with theirs 

essence and value as well as with exceptions from these conditions which are provided by 

statutory acts or by the parties´ agreements. In so doing it aims to look on the essence of set-

off, especially by the solution of disputable or marginalized questions of the discharge of 

obligations by set-off according to the contemporary legal regulations. Following chapters of 

this section explain the relationship between set-off and imputation that is important if several 

receivables on the one or both sides shall become extinct by set off at the same time, and 

further the moment of effects of set-off, especially importance of its retroactive effects to the 

parties´ rights and obligations and the nature of the legal regulations of this moment. 

The sixth section deals with set-off of several groups of receivables to those 

difficulties in applying of the legal regulations are connected. It concerns receivables that are 

not yet due, statute-limitated and other not enforceable receivables, receivables arising from 

banking business, pledged receivables and receivables arising from bills of exchange and 
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cheques.  The accent is put on theirs discharge by set-off within commercial obligation 

relationships. The following section deals with set-off within the remedial law. It is supported 

the concept of set-off as an institution of the material law and attention is paid to conditions of 

its enforcement in odd stadiums of the proceedings. An eventual objection of set-off which is 

considered to be a conditioned legal act in these thesis and the importance of an arbitration 

agreement for the admissibility of an objection of set-off of a receivable submitted this 

agreement with a court are not left out, too.   

 The eighth section deals with the legal regulations of the discharge of obligations by 

set-off in the new Civil Code. After the first chapter that tries to classify the conditions of set-

off according to these legal regulations and to describe its nature follow chapters which are 

addressed to odd conditions of set-off in accordance with the defined classification. To these 

chapters is linked a chapter about the moment of effects of set-off according to the new Civil 

Code. This section observes differences between the legal regulations of set off which is now 

effective and its legal regulations in the new Civil Code as well. So doing it has respect also to 

the special rules which are contained in the Business Corporation Act. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


