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Tackling irregular forms of migration. Irregular migrants in the European Union — do
they enjoy the rights contained in the UN Migrant Workers Convention?

Ve své disertacni praci se doktorandka vénovala rozsahlé a stale aktualni problematice.
Situace nelegalnich ¢i neregulérnich migrantt v staitech EU vyvolava v soucasné dobé celou
fadu dulezitych pravnich otazek, které si zasluhuji podrobngjsi rozbor. Doktorandka se
rozhodla nahlizet na problém nelegalniho ptistéhovalectvi z hlediska srovnani aktualni Gpravy
EU a tGpravy obsazené v Umluvé OSN o ochrané prav vech migrujicich pracovnikd a &lent
jejich rodin (CMW). V nazvu prace si polozila konkrétni otazku, zda prava obsazena v CMW
jsou nelegdlnim migrantiim garantovana také v pravu EU. Ackoli se mize toto vymezeni na
prvni pohled jevit pro ucely disertaéni prace jako pfili§ uzké, obsahuje implicitné fadu
komplexnich aspektii. Dana otazka je proto nepochybné vhodnym tématem diserta¢ni prace na

pravnické fakulté.

Formalni aspekty

Doktorandka c¢erpala z piiméfené rozsahlého seznamu védecké literatury v angli¢tiné a
Zmalé¢ Casti také v ceStin€é. Pro ucely analyzy pouzivala pomérné uzky vybér relevantni
judikatury SDEU a ESLP. Autorka vSak nevzala na védomi ¢eskou odbornou literaturu
vénovanou konkrétné CMW, relevantnim pravnim nastrojam EU ¢i problematice tzv.
regularizace. Velka Cast prace ziejm¢ vznikla v zahrani¢i a zpracovani stanovisek zahranic¢nich
autoru lze na jedné strané jednoznacné uvitat. Pfesto je, na stran¢ druhé, tieba polozit otazku,
zda by pro ucely studie o migra¢nim pravu, ktera byla odevzdana na PFUK v Praze, nebylo
mozné jednodusSe zadat do katalogu knihovny zdejsi fakulty heslo ,,migrace* a vzit na védomi
literaturu psanou na dané téma v ¢estiné alespon za poslednich 5 let.

Prace autorky s poznamkovym aparatem je ponékud nestandardni. Autorka zvolila
zpusob citace, ktery se vyrazné odchyluje od standardii doporucenych napi. na strankach
knihovny PFUK a na diplomovych seminétich. I zde hraje ziejmé roli, Ze doktorandka psala
svoji praci v zahrani¢i. Ale ani v zahrani¢nich pravnickych publikacich (tzn. zejména
v monografiich a védeckych €asopisech o lidskych pravech ¢i o migracnim pravu) neni zvoleny
zpusob nijak obvykly. Nevyhoda zvolené metody spociva nejen ve své neobvyklosti, ale v tom,
Ze nenabizi moZnost upfesnéni argumentli vice autorid v pozndmkéach pod carou. Orientace

Ctenafe je tim ztiZena.



Poznamky pod carou by mély zadsadn€ koncit teCkou. V tak rozséhl¢ védecké praci by
mély byt ocislovany vSechny kapitoly a podkapitoly. Pfed ptipadnou publikaci doporucuje
oponent dikladnou jazykovou korekturu prace ze strany rodilého mluvc¢iho ¢i odbornika na
pravni anglictinu.

Ptes urcité vyhrady povazuji formalni pozadavky kladené na tento druh prace vcelku za

splnéné.

Struktura prace a obsah

Kromé tvodu a zavéru je prace Clenéna na 4 hlavni kapitoly. V Gvodni kapitole
doktorandka velmi stru¢né predstavila nékteré informace o problematice nelegdlni ¢i
neregulérni migrace. Také ptesnéji vymezila cil prace, ktery spociva ve zjisténi, zda a v jaké
mife uprava prav nelegalnich migranti v CMW piekracuje stavajici ipravu této otazky v pravu
EU. Jako pracovni hypotézu autorka ptredpokladala, Ze rozsah nékterych prav podle CMW
bude $irsi nez v pravu EU. Formulace cile je podle ndzoru oponenta jednoznacné podaiena a
umoznovala by jasnou linii zkoumani a ptehlédnou strukturu prace.

Bohuzel studie v n¢kterych ohledech nedodrzuje, co by bylo mozné po slibném tvodu
ocekavat. Povrchni je analyza CMW v druhé kapitole prace. Misto podrobného rozboru
jednotlivych ustanoveni, jejich geneze a popft. jejich aktualni interpretace se autorka omezila na
piilis prihlednou politickou polemikou se stanovisky téch ¢lenskych stath EU, které povazuji
piistup k CMW s ohledem na jiz platné lidskopravni zavazky za nadbytecny. Na osmi
strankéach (str. 33-41) zminuje doktorandka nékteré argumenty Clenskych statti a orgdni EU
V této véci a porovnava je se strucnou kritikou obsazenou ve vybrané odborné literature. Ze
skutecnosti, Zze rizné Clenské staty maji na CMW rtzné pohledy dovozuje autorka ponékud
nelogicky, Ze tvrzeni Clenskych stati nejsou ,,moc objektivni, ale subjektivni (str. 38). To, ze
autorka kritiku jen pfebird bez vlastni reflexe, naznacuje shrnuti ,,argumenti na str. 40-41
(,,conclusion®), které reprodukuje jen dlouhou citaci z dokumentu vyboru OSN ziizen¢ho
v souvislosti s CMW. Neni jasné, pro¢ autorka povazuje tento pramen bez vyhrady za
,»objektivni“. Obohacenim dané kapitoly by byl podrobngjsi rozbor dokumentli organti EU.
souvislosti stanovisko Hospodaiského a socialniho vyboru EU z roku 2004. Avsak dale uz
neptedstavuje jediny argument ¢i informaci v ném obsaZenou.

Iritujici je také vstup do tfeti kapitoly vénované aspektim mezindrodni ochrany

lidskych prav. Hned v prvni podkapitole uvadi jako referenéni dokumenty napf. Zenevskou



umluvu z roku 1951 a Palermsky protokol pro boj proti obchodu s lidmi, které maji pomérné
jasnou lidskopravni dimenzi. Spornéj§i bude navaznost na lidska prava ovSem v piipadé tzv.
GATS. Pokud autorka povazovala zanutné uvést liberalizaci pteshranicniho poskytovani
sluzeb v ramci GATS jako diilezitou soucast universalniho migra¢niho prava, méla pfinos této
upravy pro oblast ochrany nelegalnich migrantti podrobnéji vysvétlit (str. 43).

V kontextu mezinarodni ochrany lidskych prav vychazi autorka vyluéné ze smluvnich
standardti. Otazka obycejové ochrany legalnich a nelegélnich migrantd neni viibec zminéna.
Podle oponenta se piitom jedna ale o klicovy problém tykajici se samotné CMW. Lze totiz
vychazet z toho, ze nékteré universalni (popf. také regionalni) lidskopravni standardy ziskaly
obycejovy zaklad a jsou proto zavazné také pro staty, které prisluSné mezinarodni imluvy
neratifikovaly. Pro ucely studie by bylo vhodné vysvétlit, zda obycejové standardy obsahuje
také CMW a popt. které casti upravy CMW takovy zaklad nemaji.

Autorka by méla na zavér kapitoly konkretizovat, zda staty maji prostor pro uvazeni
pti vybéru smluvnich zavazki, ke kterym pfistupuji. Minimalné zavadgjici je véta na str. 81:
LAIL this protection provided in international law should be translated to the national
legislation of EU Member States. Oponent vychazi ztoho, Ze o konzistenci a logické
ucelenosti mezinarodniho systému ochrany lidskych prav neni tieba dé€lat si nemistné iluze.
Proces tzv. international standard-setting zahrnuje potiebné a pokrokové prvky stejné jako
misty nadbytecny aktivismus a nakladnou duplicitu nékterych nastroj.

Velmi negativni je pohled autorky na relevantni legislativu EU. S nékterymi kritickymi
argumenty tykajicimi se migra¢niho prava EU lze jist¢ souhlasit. Ve ctvrté kapitole vSak
postradam do urcité miry ¢ervenou nit’ analyzy. Klicové nastroje EU tykajici se legalni migrace
jsou nejprve jen struéné piredstaveny v rozsahu nékolika vét (str. 94-97). V nasledujici Casti
autorka pak zcela spravné konstatuje, Ze nastroje proti nelegalni migraci v pravu EU pievazuji
nad upravou legalni migrace. Z nevysvétlenych divodia vsak povazuje jen nékteré z téchto
nastrojii za relevantni pro ucely prace (,,the few important instruments, str. 97). Jaké jsou
dal$i nastroje a pro€ je autorka nepovazuje za relevantni? Bylo by vhodné, kdyby ocislovala
nasledujici podkapitoly a usilovala o transparentnéjsi systematiku. To se tyka také rozboru
problematiky tzv. regularizace, o které pojednava cast 4.7 (str. 109-119).

Doktorandka kritizuje ve ¢tvrté kapitole tzv. kriminalizaci migrantti v pravu EU (napf.
str. 99). Neni vSak zcela zfejmé pro¢ na jiném misté (tzn. ve svém pojednani o mezinarodni
ochrang lidskych prav) nastroje na kriminalizaci obchodu s lidmi povaZovala za pozitivni krok.

Odlisné hodnoceni ptislusné upravy OSN a EU narazi na skutecnost, Ze citovana Uprava EU



vychézi z velké Casti z transformace standardit OSN do prava EU. Déle je tfeba polozit otazku,
zda podle autorky je koncepce trestniho postihu prevadééstvi a zaméstnavani nelegalnich
migrantll v rozporu s mezinarodnimi standardy na ochranu lidskych prav. Vidi zde konkrétni
sty¢né body s upravou obsazenou v CMW?

Nelze souhlasit se zavérem autorky, ze pravo EU neobsahuje explicitni pravni zaklad
pro lidska prava nelegalnich migrantd (str. 119). Podle ¢l. 51 Listiny zakladnich prav EU, o
které autorka pojednava na jiném misté, musi byt veskera sekundarni legislativa EU v souladu
S lidskymi pravy a svobodami uvedenymi v Listin€. Jak interpretuje autorka dale napf.
preambuli ,kriminaliza¢ni smérnice proti zaméstnavatelim nelegalnich migrantti (smérnice
2009/52/ES), podle niz ,tato smérnice dodrzuje zékladni prava a cti zasady uznavané zejména
Evropskou umluvou o ochrané lidskych prav a zdkladnich svobod a Listinou zakladnich prav
Evropské unie”“? Podle bodu 37 preambule smérnice by méla byt smérnice piedevsim
uplatiiovana s fadnym dodrzovanim svobody podnikani, rovnosti pied zédkonem a zakazu
diskriminace, prava na u¢innou pravni ochranu a spravedlivy proces a zasady zdkonnosti a
piimefenosti trestnych ¢ind a tresti v souladu s ¢lanky 16, 20, 21, 47 a 49 Listiny.

Nepiehledna je komparatistika provedend v paté kapitole prace. Kapitola by méla vedle
sebe postavit reflexi prav podle CMW v pravu EU a v pravu mezinarodnim, pfi¢emz z pohledu
ustanoveni primarniho prava EU by bylo vhodné vzit v potaz také aplikaci a vyklad
relevantnich ustanoveni v judikatute SDEU c¢i narodnich soud.

Zaveéry v Sesté Casti prace jsou zformulovany ptehlednym zplisobem, ale vzhledem
k nékterym nedostatkim argumentace ne zcela piesvédCive. Je samoziejmé na autorce, aby
samostatné¢ posoudila spolehlivost uréitych pramend. Slusi ovSem dodat, Zze nepopiratelna
davka zaujatosti nékterych predstaviteli oboru mezindrodniho migra¢niho prava, ktery se
postupné emancipuje od obecnych standardli mezindrodniho prava a dokonce od nékterych
standardii ochrany lidskych prév, jednak poskozuje davéryhodnost urcitého typu studii a
jednak snizuje relevanci jejich argumentl v politickém a spole¢enském diskurzu. Je to zcela
legitimni volba tam, kde doty¢ny autor vystupuje oteviené¢ jako advokat zastupujici zajmy
legalnich ¢i nelegélnich migrantii nebo jako zastupce nevladni organizace. Z pohledu odborné
pravni analyzy je vSak tfeba vyZadovat vyvazen&jsi postup a schopnost kriticky reflektovat také
stanoviska nevladnich instituci. Podle ndzoru oponenta by bylo zadouci v rdmci disertacni
prace opustit zavedené cernobilé vidéni.

Doporucuji pro tyto Ucely nasledujici tvahy. Autorka na zacatku nékterych kapitol



uvadi kratké citace, které jako vytrzené z kontextu do samotného rozboru nijak nezapadaji, ale
jako ,;mala davka adrenalinu® maji ¢tenafi zftejme¢ pomoci udrzovat béhem Cetby urcitou Groven
emoce (viz napf. naprosto nevhodné srovnani mezi brazilskym kutetem a brazilskou ob¢ankou
vdanou za Spanéla na str. 107). Na str. 82 autorka v tomto duchu uvadi vyrok bavorského
ministra vnitra G. Becksteina z roku 2000, ve kterém navrhuje rozliSovat mezi cizinci, kteti
zneuzivaji ,,nas“, a cizinci, ktefi ,,ndm*“ mohou byt uziteCni. Vzhledem k tomu, ze se pfi
jednostranném ¢ernobilém vidéni autor tohoto vyroku odsuzuje sim a ze ministr vnitra je navic
ziejmé jiz z titulu svého postaveni pfirozenym nepfitelem vSech ochrancli prav migrantd,
doktorandka k této citaci nepovazovala za nutné doplnit komentaf. Nebylo by vSak na misté
pred jakymkoli zdvérem hledat a zvazit také argumenty zastupct statni moci? Pokud naprosta
vétsina legalnich a nelegalnich migrantd zvoli Ssvoji zemi pobytu (destinace) podle
ekonomickych kritérii, musi byt opravdu zvraceny pristup statu, ktery recipro¢né vychazi ze
stejnych kritérii? Je stat v tomto smyslu jen abstraktni entitou, kterd podle ideologie lidskych
prav ma slouZit jako dobrodinec vSem bez rozdilu, nebo naopak komplexni socialni konstrukci,
ktera vychazi v prvé fadé ze spoleCenské smlouvy ob¢ani? A pokud naopak odmitame
piedstavy kontraktualistli o roli a fungovani statu: kdo bude misto oslabeného statu zbaveného
spoleCenské akceptace chranit lidska prava véetné prav migrantti?

relevantni védecké otazky v oblasti ochrany lidskych prav. Téz jiz riiznymi zpusoby tézila ze
svych profesnich zkuSenosti ziskanych v nevladnim sektoru. Nezpochybnitelna je angazovanost
a ,,zapalenost™ autorky pro otazky migrace a lidskych prav migranti. Na téchto zakladech
postavila svoji disertacni praci, kterd predstavuje nesporn¢ dalsi pokrok v ptistupu autorky ke
komplexni pravni problematice. Vcelku pozitivné se do kvality studie promitaji také zkusenosti
ze zahraniCnich studijnich pobytii absolvovanych v ramci jak diplomového tak i doktorského
studia. Podle nazoru oponenta je vysledek prace v tomto sméru dostacujici a vyhovuje
zakladnym kritériim kladenym na tento druh védecké studie. Oponent vSak soucasné lituje, ze
si doktorandka neziskala pro Gcely své védecké analyzy vétsi odstup od ideologickych pozic
hojné zastoupenych v publikacich na tzv. migrac¢ni pravo. Ptredlozend prace na tfad¢ mist
nabizela moznosti diikladné;si reflexe problematiky ve svétle obecného mezinarodniho prava a

je skoda, Ze jich autorka ptes sviij nesporny talent nedokazala v plné mite vyuzit.



Zavér

Doktorandka ptedlozila studii, ktera muze V nékterych castech obohatit ceskou
odbornou literaturu. Pfes vyhrady tykajici se jak formalnich, tak i obsahovych aspektti povazuji
praci za zpusobilou k obhajobé. Doktorandka by vSak méla ve své obhajobé reagovat na
namitky obsazené v posudku a dale vyjadrit se k nasledujicim otazkam:

1. Autorka na str. 66 pojednava nejasnym zptisobem o zdvazném charakteru rozsudkit ESLP.
Jak souvisi otazka piipadného pfimého efektu se samotnou zavaznosti rozsudki ESLP?
Jak interpretuje autorka ustanoveni ¢l. 46 odst. 1 EULP, podle ndhoz se smluvni strany
zavazaly, Ze se budou fidit konecnymi rozsudky ESLP ve vSech sporech, jichz jsou
stranami?

2. Autorka zminuje zvlastni zranitelnost déti nelegalnich migranti (napt. str. 163). Jak

pristupuje k této problematice Umluva OSN o pravech ditéte?

V Praze, dne 12. tijna 2012
Doc. Harald Christian Scheu



Opinion on the doctoral thesis of Karolina Babickd

Tackling irregular forms of migration. Irregular migrants in the European Union — do
they enjoy the rights contained in the UN Migrant Workers Convention?

In her doctoral dissertation the author deals with a complex and up to date issue. The situation
of illegal or irregular migrants in the EU, at present, leads to a number of important legal
questions that deserve more detailed analysis. The author decided to look at the problem of
illegal immigration from the perspective of a comparison between the current EU legislation
and the rules contained in the UN Convention on the Protection of the Rights of All Migrant
Workers and Members of their Families (CMW). In the name of the thesis the author
formulated the specific question whether the rights contained in the CMW are guaranteed to
illegal migrants also under EU law. Although this restriction may at first glance appear to be
too narrow for the purposes of a dissertation, the topic implicitly contains a number of
complex problems. The issue in question is therefore undoubtedly an appropriate topic for a

dissertation at a faculty of law.

Formal aspects

The author uses a reasonably extensive list of scientific literature in English and to a small
degree also in Czech language. For the purpose of her analysis she also used a relatively
narrow selection of ECJ and ECtHR case law. The author, however, did not take note of
Czech literature specifically dedicated to the CMW, relevant legal instruments of the EU or the
issue of the so-called regularization. Much of the work probably was developed during studies
abroad and, on the one hand, the study of foreign authors may be clearly welcomed. Yet, on
the other hand, we must ask ourselves whether for the purposes of the thesis on migration law,
which was submitted at the Law Faculty in Prague, it was not possible to simply enter the term
“migration” into the Faculty’s library catalog and take note of the literature which has been
published on the subject in Czech language at least in the course of the past 5 years. Before
any publications | further recommend a thorough proofreading by a native speaker or an expert

in legal English.

Despite some reservations | consider that formal requirements for this kind of study have been

met.



Structure and content of the work

In addition to the introduction and the conclusion, the paper is divided into four main chapters.
In the introduction the author very briefly presented some information on the issue of illegal or
irregular migration. She, also, more accurately defined the aim of the study, which is to
determine whether and to what extent the rights of illegal migrants laid down in the CMW
exceed the current regulation of this issue in EU law. As a working hypothesis the author
assumed that the scope of certain rights under the CMW will be broader than in EU law. The
formulation of the objective is clear and well done and allows for a clear line of analysis and a

transparent structure of the work.

Unfortunately, the study in some respects does not comply with what could be expected after a
promising beginning. The analysis of the CMW in the second chapter of the thesis is
superficial. Instead of providing a detailed investigation into individual provisions of the CMW,
their genesis and maybe their current interpretation, the author limited the scope of the study to
a political polemic with the views of those EU Member States that consider access to the
CMW with respect to already existing human rights obligations as unnecessary. On eight pages
(pp. 33-41) the author mentions some arguments of Member States and EU institutions and
compares them with a brief criticism contained in the selected literature. From the fact that
different Member States have different views on the CMW the author concludes somewhat
illogically, that the claims of the Member States are “rather not very objective, but subjective™
(p. 38). The fact that the author only quotes criticism without proper reflection is confirmed by
the "conclusion™ on page 40-41, which reproduces a long quote from a document of the UN
Committee which has been established in connection with the CMW. It is not clear why the
author considers this source without reservation as "objective”. The chapter could have been
enriched by a more detailed analysis of the EU institution documents. The author notes that
one of the most important EU documents (soft law) in this context is the opinion of the
Economic and Social Committee of the EU which was issued in 2004. But then she does not

present a single argument or information contained therein.

In the context of international human rights protection the author bases her considerations
exclusively on treaty standards. The issue of customary protection of legal and illegal migrants

is not even mentioned. According to my opinion this is, however, a key problem concerning



the CMW itself. It can be assumed that some universal (and also regional) human rights
standards have gained a customary basis and, therefore, they are binding also for those States
which have not ratified the relevant international conventions. For the purposes of the study it
would be appropriate to clarify whether customary standards are included in the CMW or

which parts of the CMW do not have such a basis.

In the fourth chapter the author criticizes the criminalization of migrants in EU law (see e.g. at
page 99). But it is not entirely clear why elsewhere (i.e. in her treatise on the international
protection of human rights) she considered international instruments adopted in order to
criminalize the trafficking in human beings as a positive step. A different evaluation of the
relevant UN and EU regulations is problematic as to the fact that that the analyzed norms
implement UN standards into EU law. It is also necessary to ask whether according to the
author the criminal punishment of the facilitation of illegal migration and of the illegal
employment of migrants is a violation of international human rights standards. Does she find

any specific points of reference in the CMW?

The comparative analysis made in the fifth chapter of the thesis is somehow confusing. The
chapter should offer a comparison of rights contained in the CMW, under EU law and
international law. In terms of the objectives of the study, it would be more useful to limit the
comparison to the levels of the CMW and EU law. In addition to the selected provisions of
primary EU law, it would be appropriate to take into account also the application and

interpretation of the relevant provisions in the case law of the ECJ and national courts.

The conclusions in the sixth part of the study are formulated in a transparent manner, but due
to some shortcomings the argument are not entirely convincing. It is, of course, upon the
author herself to independently assess the reliability of certain sources. In general, the bias
which is undeniably part of some literature on international migration law hurts the credibility
of a certain type of studies as well as it reduces the relevance of the arguments of some
migration lawyers in the political and social discourse. This bias can be considered as a
perfectly legitimate choice, where the authors concerned act openly as attorneys representing
the interests of legal and illegal migrants or as representatives of non-governmental
organizations in this field. From the perspective of a scientific legal analysis, it is, however,

necessary to require a balanced approach and the ability to critically reflect on the opinions of



non-governmental institutions. According to my view it would be desirable to abandon the

black and white vision of migration law in the context of a doctoral thesis.

In her previous publications the author has confirmed her ability to formulate and solve
relevant scientific questions in the field of human rights law. In different ways she has also
profited from their professional experiences in the non-governmental sector. Her commitment
to migration issues and the human rights of migrants is unquestionable. On these fundaments
the author built her dissertation, which means a further progress in her approach to complex
legal issues. The quality of the study is also positively affected by the author’s experience
gained during studies abroad. According to the opponent the result of the thesis is sufficient
and meets the basic criteria laid down for this kind of scientific study. But at the same time |
regret that the author, for the purpose of her scientific analysis, did not abandon certain
ideological positions which are already abundantly represented in publications on migration
law. The study in question, at a number of places, offered the option for a thorough reflection
of complex issues in the light of public international law and it is a pity that the author, despite

her undoubted talent, did not fully use this option.

Conclusion

The author presented a study that may in some parts enrich Czech literature on migration law.
Despite some reservations concerning both formal and material aspects | consider the study to
be eligible for defense. The author should, however, in her defense respond to the objections
contained in this opinion and answer the following questions:

1. At page 66 the author discusses the binding character of ECtHR judgments. How is the
question of the possible direct effect of the ECtHR judgments connected to the issue whether
the ECHR is legally binding? How does the author interpret Article 46, paragraph 1 of the
ECHR, according to which the Contracting Parties undertake to abide by the final judgments
of the ECtHR in any case to which they are parties?

2. The author mentions the special vulnerability of children of illegal immigrants (e.g. at page
163). Does the UN Convention on the Rights of the Child deal with this problem?

Prague, 12 October 2012
Doc. Harald Christian Scheu
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