
Summary 

 

In his thesis, the author thoroughly deals with the issue of the co called case positivism 

in the Czech penal courts decision practice, i.e. an issue that so far has not been paid attention 

to in the professional penal law literature. The case positivism can be defined as an 

unwelcome phenomenon, when during their decision the courts indiscriminately apply certain 

interpretation conclusions, to which, in connection to the decisions in specific cases, came the 

previous judicial practice, while these conclusion are effectively treated as legal norms, and, 

as such, they therefore have influence on the result of the court decision. In the first chapter, 

the author deals with the sources of the case positivism, notably with the prime source, which 

is the legal sentence of a judicial decision, i.e. the sentence that precedes the very text of the 

published decision, and which is to contain the basis of the legal problem dealt with in the 

decision. The second chapter is dedicated to individual specific examples from the decision 

practice of the Czech penal courts, and the explanation of the term decontextualization of the 

legal sentence. In the  next chapter the reason why the case positivism is an unwelcome 

phenomenon in the practice is dealt with thoroughly. According to the author, inter alia, it is 

the fact that the case positivism may in particular mean a mutagenic factor of certain legal 

principles (especially the principle of nullum crimen sine lege), when the legal sentences of 

the judicial practice, elevated by the explanation above the law, effectively become an implicit 

part of the objective aspect of the elements of crimes. In the last, fourth chapter, the author 

deals with the defense against case positivism. Within the frame of this, he also pays attention 

to the subjects, with the activities of which (or the lack thereof) the case positivism as an 

unwelcome phenomenon is connected to (the lawmaker, so called „sentence maker“ and the 

judge, who makes the decision in the given penal case). Concerning these subjects, the author 

contemplates about the way they are capable to contribute to the formation of the case 

positivism, and, based on this, he then formulates certain requirements to forestall the case 

positivism. 

 

 


