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This dissertation thesis is focused on the examorabf the prohibition
of discrimination in the European system of the tetion of human
rights as based on the Convention for the Protettod Human Rights
and Fundamentals Freedoms (hereinafter referred &s the ,European
Convention®). The European Court of Human Rightserdinafter
referred to as the ,European Court”), in its role @a component of this
system of protection, acts as an international g¢ual organ that
reviews individual applications concerning an aléelg breach of the
European Convention by a Member State. In the askahe protection
of human rights such prohibition of discriminatiois based on the
fundamental principle of equality, and constitutes integral part of all
important international instruments for the proti@ct of such rights,
and of the modern national legal orders of statlevitably, however,
the legal systems of modern-day states are builbrnumistinctions,
categorizations and classifications inherent toith®ocieties, creating
unintentional opportunities for discrimination. Thproblem of the
prohibition of discrimination consists in delimitgnthe circumstances
where differential treatment of an individual or ogqp becomes
discrimination as defined by law. The search forstidelimitation from
the perspective of the decision-making practicetloé European Court
in the course of the examination of alleged disdnation further raises
the question of judicial discretion and the extdatwhich it should be

limited according to suitably documented criteria.



In order to solve this problem the European Coumated - in the form
of a binding scheme of argumentation which has &ibcluded in the
reasoning of its decision — a set of criteria (tls®@ called anti-
discrimination test) on the basis of which it is ttecide whether a
given case of differential treatment is justifiabbe not. The reasoning
behind decisions of the European Court taken on lihsis of this anti-
discrimination test should serve to render its ¢eans transparent and
to provide a measure of predictability to the Eueap Court’s
application of the prohibition of discrimination tduture cases by
highlighting the principles upon which such decissoare based; such
principles can serve as guidance to both citizemsl supreme courts
within the jurisdiction of the Member States of tli@ouncil of Europe

in resolving disputes.

It is not surprising that the decisions of the Epean Court adopted on
the basis of the use of the anti-discriminationttase often criticized
by both legal scholars and dissenting judges. Dmiarng what

constitutes discrimination vs differentiation ismplex, indefinite, and
subject to the asymmetry of the perspectives of ffegsons who are
“differentiating” as opposed to those being “disoinated” against.
Moreover, the inexhaustible number of variables andint to human
matters and cultural differences within each natibsociety increases
the difficulty of determination in individual casesGiven this

indeterminacy, the interpretation and applicatiohtbe prohibition of

discrimination included with the decisions of theepean Court do not
and cannot offer direct and clear guidelines ashtmowv the European
Court will review future alleged violations of the@rohibition of

discrimination; the determination of the guidelinBkely to be used in
the future must be arrived at through critical imieetation of these
decisions. With respect to this fact this disseidat presents such a

systematic critical interpretation of the decisioofsthe European Court



in applying anti-discrimination provisions. The bagesearch question
of this dissertation thesis is how the current mlodd the anti-
discrimination test contributes to the transparerofydecision-making
practice, what guidelines it offers, and how avaia they are in the
application of the anti-discrimination test. Fingllwith respect to the
frequent criticism of decisions of the European @ouhis thesis looks
at which factors should be taken into considerationevaluating the
case law of the European Court regarding applicasicalleging the

violation of the prohibition of discrimination.

On the grounds of the qualitative contentual an&edysf the normative
formulation and especially the interpretation angphcation of the
prohibition of discrimination in the system based bhe European
Convention, this dissertation thesis reveals a ktadiandardized system
of argumentatiohand decision-making rules stemming from it used in
the European Court’'s decisions on merits in cases aleged
discrimination. This dissertation thesis then orgas the resultant
findings in such a way as to provide a compreheasanalysis of the
concept of the prohibition of discrimination and ofhe anti-
discrimination test applied by the European Couanhd to enable its
evaluation and the contemplation of future develemn of the

prohibition of discrimination.

In this thesis the anti-discrimination test is redead from the
perspective of the indeterminacy and complexity lofiman matters
which confronts judges in their application of thgrohibition of
discrimination. The anti-discrimination test of thEuropean Court
renders judicial discretion effective by statingettboundaries where

standardized procedure should apply thus also deiteing the areas

! Stable standardized argumentation is understoodhis dissertation thesis as argumentation

from which it is possible to deduce general rulest tare applicable to similar future cases, i.eving
precedential potential. In other words, normativentences are considered to be stable standardized
argumentation, i.e. sentences that are applicablether similar cases.



where decision on merits are not to be (should be) based on the
application of a stable rule, but rather on judicdascretion of a panel
of judges of the European Court. The anti-discriation test thus
contributes to the prevention of arbitrariness auwmdpredictability of

decision-making while not eliminating it completely total

predictability would necessitate mechanical decisimaking not likely
to serve justice in the area of discrimination. Thkiecision-making
practice of the European Court thereby cumulativiebips to create an
anti-discriminatory culture in European societieSuch a contribution
(or to its absence) of the European Court in redgcdiscriminatory
behaviour in Member States can be the vantage p&iomm which the

importance of the findings of the analysis of tldssertation thesis can

be measured.

From this perspective the following problems reldteo the European
Court’s examination of applications alleging the olation of the

prohibition of discrimination should be mentioned:

(a)the difficulty in deducing the general rules goverg the
application of certain stages of the anti-discrimiion test (for
example: in some cases of “generous” applicatiorthed ambit test
it is difficult to determine the boundary line bed@n a violation
of a substantive right stipulated in the EuropeaanCention as
compared to a case falling outside the ambit oflsacsubstantive
provision; or, in applying the test of proportiomtyl it is difficult
to deduce from the more general guidelines what fiamct
constitutes proportionality or the lack thereof);

(b)the lack of thorough application of anti-discrimim@an test
principles (i.e. the unsubstantiated breach of thées governing
the anti-discrimination test or of insufficient argentation);

(c)the lack of principle-based argumentation vs palati

argumentation in the reasoning of some decisions;



(d)the unstated implicit deviation deviation from etisg stable case

law without proper argumentation.

In addition to the above-mentioned problems it iscassary to draw
attention to other troubles related to more proceduaspects in
examining applications alleging the violation of ethprohibition of

discrimination, such as:

(a) the not entirely clear status of Article 14; in manecent cases
the procedure concerning the review of Article 1ldshnot been in
accordance with the stable rules resulting from thebsidiary
character of Article 14;

(b) the insufficient clarification of the rules govenyg the transfer of
the burden of proof;

(c) the requirement of a too strict ,beyond a reasoralloubt”

standard of proof in some cases of alleged discmiatiion.

Based on the analysis of the procedure of the nevod applications

alleging the violation of Article 14, this dissettan thesis presents
problems that are caused by the construction angliaption of

particular stages of the anti-discrimination testhese problems,
however, are considered to be a necessary tradefoffthe higher
degree of predictability of the procedure of ther&pean Court that
this test brings. On the other hand, this thesisnpo out that some of
the above-mentioned problems of the anti-discrimioa test could be
reduced and a more stable standardized argumenmtadopted, setting
up more general rules of its procedure whereby cibntting to a higher
degree of predictability of the case law of the Bpean Court.
However, many of the shortcomings of the case |law eegarded in this
dissertation thesis as resulting from a lack of ridwogh application the
anti-discrimination test rather than from its consttion. A more exact

application of the anti-discrimination test and a@ma precise exposition



of the deliberation of the ruling judges in theindigment could help
increase the authority of the European Court’'s deams. With respect
to the “untrustworthy ease”with which these decisions are sometimes
criticized, this dissertation emphasizes that imnalenating the case law
of the European Court it has to need be taken iatmsideration that
cases decided by the European Court often raiseically and
politically controversial questions, as well as tteet that the European
Court has to fulfil the difficult task of reflectgnthe social changes and
actual prevailing values of individual Member Statef the Council of
Europe - the prohibition of discrimination is ty@mldy one of the areas
that is broadly affected by changes in social atdigs in dynamically
developing societies. Inspired by Dworkin, this sestation thesis
accentuates the necessity of more principal-basegurmaentation as
compared to political argumentation.

As far as future development of the prohibition discrimination is
concerned, this dissertation thesis draws attenti@rthe importance of
the clarification of the ambit of the applicatiorf Article 14 and its
status in the light of the recent case law. Witlspect to Protocol No.
12 this dissertation emphasizes that it is veryfidiflt to predict its
future; as long as the number of ratifying statesesl not increase it
cannot be expected to have the opportunity to pdayore significant
role in the protection against discrimination. Beésithe problem of the
paradoxically“two-tier protection against discrimination? introduced
into the framework of the Council of Europe by Psobl No. 12, this
thesis points out this Protocol brings an expansadnthe ambit of the

prohibition of discrimination rendering it even nmerndeterminate.

The acceptance of the concept of indirect discriatian is regarded in
this thesis as a turning point in the case law bé tEuropean Court.
Nonetheless, its effectiveness cannot be overedigma as many

2 Two-tier protection against discrimination” meanbat a subset of states uses a stricter anti-
discrimination provision than the rest.



guestions related to its application have not yeteh clearly answered
by the European Court. As far as positive measuwaes concerned, this
thesis notes that the European Court has demoredrat progressively

more open attitude in applying them.

The analysis of the prohibition of discrimination the case law of the
European Court presented in this dissertation theshows that the
European Court has unquestionably helped many wmsti of
discrimination and positively influenced the casawl and the
legislation of Member States of the Council of Epeo Therefore, the
European Court’'s practice can be seen as a respbct&ffort in

creating a culture respecting the differences dfess.



