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Abstract 

 

At the beginning of my work, I explained and defined a term and function of inheritance 

(in Czech: dědictví); in this respect I would like to highlight a general understanding of the 

inheritance under the Civil Code of 1811. Under this Civil Code, the inheritance was understood 

as an exclusive right to take possession of whole probate estate (in Czech: pozůstalost) or its part 

determined in its relation to the whole part. Inheritance law was right in rem, which took effect 

against to everyone who wanted to usurp the probate estate (to disturb the heirs (in Czech: dědic) 

in exercising or execution of the particular right). A general interpretation and introduction to the 

inheritance rights under the current legislation is also described in the above-mentioned part of 

my work. Further, this part of my work contains a brief description of the principles on which the 

inheritance law is created. These principles were already defined by Emanuel Tilsch. 

In general, the inheritance law is a summary of all legal rules which govern the transfer of 

rights and obligations of the death (in Czech: zemřelý) to his/her legal successor (the inheritance 

law in the objective meaning). Usually, the inheritance law is connected with the death of an 

individual (when the death is proved by the death certificate or a court declares the individual for 

death etc.). From a legal point of view, the death of individual is an important legal fact, which is 

independent on a human will, and which is, according to the law, connected with creation, 

alternation and extinction of legal relations concerning the death person. Further, the extinction 

of the legal identity of the individual, i.e. the extinction of the capacity to have (acquire) the 

rights and obligations, is connected with the death of the individual. Some rights and obligations 

of individual cease to exist with the death; other "survive" their wearer. These rights, which 

survive their wearer, pass to other entities (individuals, but can also pass to the legal persons) as 

a legal successor of the death. The extinction of the rights and obligations of legal persons does 

not happen with the death of individuals. As I have already indicated, the legal person may be 

the legal successor of death individual. 

In my work, I come from the legal regulation of the inherence governed by Act No. 

40/1964 Coll., the Civil Code, as amended, as well as from Act No. 89/2012 Coll., Civil Code 

(“Act 	o. 89/2012 Coll., Civil Code” or “new Civil Code”).  
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To apply the inheritor succession (in Czech: dědické nástupnictví), i.e. to apply the 

provision of the law concerning the inheritance, the following assumptions of the inheritor 

succession must be fulfilled (the same assumptions apply under the draft of the new Civil Code):  

1. death of individual, 

2. presence of inheritance or inherence, 

3. existence of an heir (the ability to acquire the inherence), 

4. legal reason of the succession (law, will), 

5. manifestation (explicit or implied, i.e. behavior which clearly and certainly can 

determine the acceptance or rejection of the inheritance - no doubt what wanted 

a participant express). 

The death of individual, as I have indicated above, is the legal fact, which is, inter alia, 

connected with the extinction of the rights and obligations (civil-law relations). 

The probate estate and inheritance express the same, however the probate estate is a whole 

property of deceased (in Czech: zůstavitel) which is a subject to inheritance. The inheritance 

especially points to an acquirer, maybe future heir, and a property, which will increase its 

property. 

In respect of the inheritor capacity (in Czech: dědická způsobilost), it can be distinguished 

between the absolute (established on objective aspects) and relative (established on the 

subjective aspects of the eventual heir and deceased) inheritor capacity. The absolute inheritor 

capacity is given by the capacity of heir to have capacity to have rights and obligations, i.e. 

a legal identity (in Czech: právní subjektivita) at the moment of death of the deceased. 

The existence of legal identity by itself does not mean that a subject can become an heir. 

An individual can exclude himself/herself by his/her behavior from inheritance, and become an 

incapable heir (in Czech: nezpůsobilý dědic), i.e. the relative inheritor incapacity. Inheritor 

incapacity occurs directly from the law, it does not presume any action from a side of deceased 

and lasts until the deceased does not forgive him/her. 

In general, the inheritor incapacity can relate to the heir from the law as well as the heir 

from the will. A person who has committed an act that can be considered as a reason of inheritor 

incapacity can not inherit from any inheritor title. An heir, who has committed an act which 

caused the inheritor incapacity, is considered as non-exist. 



3 

 

The current legislation recognizes two legal reasons of succession, a law and a will. In 

addition we can talk about two titles of inheritance, succession from law and will. However, the 

Act No. 89/2012 Coll., Civil Code, brings one new reason of succession, the inheritance contract 

(which was already known in the general civil code). The inheritor titles, as results from the title 

of my work, are the main parts of my work. 

In my work, I described separately each of the above-mentioned inheritor titles. Inheritance 

can be acquired under the law or under the will. The will is a free manifestation of the will of the 

will-maker (deceased) on the fact who should acquire property or to who should fall property 

after his/her death. In order to have a valid will, the will-maker must meet certain requirements 

such as: capacity of the will-maker and age (a will of a person who meet 15 years must be made 

in a form of a notarial deed). There are certain restraints of validity of the will, such as age or 

mental defiance. The essential part of the interpretation of will, and also a part of my work, is 

a form of the will. The will can be holographic (in Czech: holografní) (written by own hand), 

alographic (in Czech: alografní) (does not written by own hand of the will-maker who can not 

write or read) and in a form of a notarial deed. The will, as a manifestation of will of an 

individual, can be changed or cancelled. 

The second inheritor title is a succession under the law. In this part of my work, I focused 

on four inheritor groups, and I also described an escheat (in Czech: odúmrť). 

Act No.89/2012 Coll., Civil Code, newly introduces the fifth and sixth inheritor group. It is 

out of doubt that those cases will not be very frequent, but the extending length of human life 

and frequent cases of death of the young or middle-age people can not be overlooked. The 

creation of the new groups of inheritor groups, i.e. more heirs under the law, reduces the 

possibilities of the state to acquire the inheritance along a deceased as an escheat. In addition, the 

new Civil Code brings new institute of several affiliation, i.e. that if someone is a relative of the 

deceased from more than one side, he/she is entitled to the inheritor right of each party which 

would belong to him/her from this side as a relative. 

Other than the above-mentioned reasons of the succession our legal system does not 

permit, it is not possible to inherit under an inheritor contract or common inheritor will of more 

people. However, as was mentioned above, the new Civil Code brings a movement and it returns 

the institute of inheritor contract between the inheritor titles. 
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Further, I described a disinheritance (in Czech: vydědění) of a forced heir (in Czech: 

neopomenutelný dědic) (in the new draft of the Civil Code explicitly called as a nonforfeiture 

heir (in Czech: nepomitelný dědic)). Also the nonforfeiture heir can be disinherited from the 

reasons stated in the law; the effects of disinheritance can be applied to descendants of 

a disinherited. Disinheritance and its reasons can not to be shifted with inheritor incapability and 

its reasons. 

According to the valid legislation, both inheritor titles lead to the acquisition of the 

inheritance, i.e. the passing of all rights and obligations of the deceased to the heir (to his/her 

property). The subjects of the inheritor succession (inheritance) are rights and obligations as well 

(debts of the deceased and debts connected with the deceased's death such as e.g. funeral or 

inheritor proceedings); it is therefore an universal succession. 

As well as the applicable legislation also the new Civil Code emphasizes that the various 

inheritor titles (or all of them) can operate side by side. The above-mentioned is also mentioned 

in my work. 

An integral part of the inheritance, and also the integral part of my work, is the protection 

of the legitimate heir. It can be found out after the hearing of the inheritance that the legitimate 

heir is the other person. In such case, the false heir is obliged to give property which acquired 

from the inheritance, to the legitimate heir. Whether a false heir will have against the legitimate 

heir title e.g. compensation of a damage, which spent on the property from inheritance, or 

whether he/she will have also the title to the benefits from inheritance, will depend on the fact 

whether the false heir knew or should have known that the legitimate heir is someone else. 

As was mentioned above, in my work, I continuously dealt with and settled with the new 

Civil Code. I mainly focused on the differences which will occur in the inheritor law. Further, 

I tried to outline the problems or imperfections which new legislation in the area of civil law 

brings. 

In my work, I did not deal only with the applicable legislation and Act No. 89/2012 Coll., 

Civil Code, but I also described the historical development of the inheritance and its institutes, 

beginning with Roman law. 
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In additions, I added the reflections on possible changes, amendments or modifications in 

the valid legal legislation of the inheritor law in the Czech Republic (de lege ferenda). 

While preparing this work, I came out from the current legislation, the government's draft 

of the Civil Code, the legal literature and periodicals, as well as from case law and consultations 

with the professor JUDr. Jan Dvořák CSc. 

 

 

 

 


