ABSTRACT OF A DISSERTATION THESIS

The objective of this dissertation thesis is to idef the current state of the
legislation regulating the contract on lease of tkaterprise, its risks and
imperfections and to suggedde lege ferenda, a possible method of their solution
from the legislatory, jurisprudential and practigedrspective.

To fulfil such objectives, | have applied the medsoof analysis and interpretation of
the existing legislation, a comparison with histadi legislation and with

international law, and have assessed the relevwargpgrudential arguments.

The structure of this dissertation thesis is diddeto the following areas: definition
of the enterprise, legal provisions relating to tbhenclusion, modification and
termination of the contract on lease of the entegmand, finally, special cases of
application of the contract on lease of the entemre.g. in connection with

insolvency, execution or public contracts etc.

| consider the following legal conclusions as basndings and results of this thesis:

Theenterprise

1. The definition of the enterprise as a colleetihing is not perfected in Czech
law, because the absence of the legal regime oblkeative thing causes
interpretation problems in assessing whether tlyghtsi and legal relations
relating to a collective thing may also be appliedjthout a special
legislation, to each component of a collective thirin this respect, it is
possible to recommendde lege ferenda, establishing a definition of the

collective thing.

2. Under Czech laws, the enterprise means theengse of legal relations to the
enterprise as a collective thing; however, this does not automatically mean the
existence of a legal relationship to each thing posing a part of the
collective thing. For instance, attaching a mortgdg an enterprise does not
automatically mean mortgaging the individual thinpat are its parts. The
legislation concerning crystallization of rights @ocollective thing that would

automatically pass, subject to the occurrence atace legal facts, to an



individual thing comprising a part thereof, is ifscient, perhaps with the

exception of the enforcement of a judicial decisbpnsale of the enterprise.

The legislation does not determine whetherdhterprise is to be considered
as a movable or an immovable thing. In this respéoivould support the
definition of the enterprise as a movable thing athe application of
legislation concerning immovable things to the inwable parts of the

enterprise.

From the terminological aspect, the enterpms®y be considered an object
and not a subject of legal relations. In this sense€an be recommended to
unify the legal system of the Czech Republic andetshrine a definite
jurisprudential opinion which would contribute tbet objectification of the
enterprise in the eyes of the general public. Tihe®es not apply the state-
owned enterprise and the national enterprise; however, such enterprises
represent certain exceptions that have been owribly further historical

development and that only confirm the relevant rule

| do not fully share the concept containedhe proposed re-enactment of the
Civil Code, which introduces the term "plant" ineli of the "enterprise”,
because | believe that such legislation would resuffurther uncertainties in

the perception of the enterprise.

| consider the debate about potential existeofcmore enterprises owned by a
single subject as overcome by the passage of timdeby the legal practice. It
is fully sufficient to distinguish between the ergdse and its part, where

both the enterprise and its part may become objeictsgal relations.

The practical problem of differentiating betwmean enterprise or its part on
the one hand and a mere set of assets on the b#mels has been resolved by
the case law of the Supreme Court of the Czech Blepuwhich defines the
enterprise or its part as such set of assets thaapable of separate existence

and with respect to which separate accounts cakepée De lege ferenda, it is
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necessary to consider enhancing the rights of thadies to the detriment of

parties to such contract if its object is so inewtty defined.

The existing legislation defining the enterprias a separate thing is based
historically on the Austrian "General Civil CodetNhich was based in turn on
the French Code Napoleon. German or British lawceeres the enterprise
differently, i.e. not as a thing in the legal senbeat factually as a sum of

individual assets.

L egislation concerning lease of the enterprise

| believe that, from the perspective of privateernational law, the issue that
is decisive for selection of the governing law he tlocation of the enterprise.
In case of a virtual enterprise (the internet),elibve that Czech law should
be applied to an enterprise that participates atyivn the Czech market, i.e.
is available from the territory of the Czech Repalib customers residing in
the Czech Republic and the operator of the entseptiakes active steps

towards execution of transactions in the territofythe Czech Republic.

Section 488c of Act No. 513/1991 Coll., then@oercial Code (hereinafter
the "CoC") may be considered as a deficiency of the legishagoverning the
lease of the enterprise, due to its vague stipomatof the principle of
subsidiarity of a contract on lease of a thing daded under Act No. 40/1964
Coll., the Civil Code (hereinafter theC'C") to the contract type represented
by the contract on lease of the enterprise as ddfim the CoC. In my
opinion, this provision may be interpreted in a man allowing to apply
corroboratively to the lease of the enterprise@@'s provisions concerning
the lease contract, unless such application isusded by the nature of the
matter. Thus, it is possible to recommerm, lege ferenda, to return to the
principle of the former draft of this legislationn@ to define that the
provisions of the CC concerning the lease contragitall apply
corroboratively, with the exception of certain pr@ens that cannot be
applied. Hence, the discussion should focus oninlagplicability of Sections
668, 669, 671(1), 676, 677, 678, 680(3) and 68%eet of the CC.
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Another deficiency of the relevant legislaticonsists in the fact that the
legislator refers in a non-mandatory manner (spealfy in Section 488h and
488i CoC) to a mandatory regulation, whereby it #dma debate as to
whether it is possible to deviate from this prirleipr not. Although | believe
that it is impossible to deviate from the principleo which these provisions
refer, it is possible to considee lege ferenda whether to expressly designate

these provisions as mandatory.

The lessee has to be an entrepreneur regisiaréghe Commercial Register,
who holds the relevant business authorization; otherwise the contract is null
and void. The legislation does not define any cleansequence of the
situation where the lessee loses such businessoan#ions or is deleted
from the Commercial Register during the existenéeth®e lease contract. |
believe that such fact does not mean that the echtis null and void from
the outset, since the lessee is not obliged, in apynion, to operate the
enterprise. However, if the non-operation of theteeprise could cause
detriment to the enterprise, the lessor or thedesshould have the right to
withdraw from the contract on the lease of the gtise.

In the case that a party to the contract ssilaject organized under the law of
the Czech Republic, the mandatory provisions oft pao of the CoC shall
apply to the validity of the contract on lease bt tenterprise, particularly
Sections 67a, 193, 196a et seq. These provisioall sbt apply to foreign

persons.

A contract on lease of the enterprise may deswlered as a concentration of
competitors pursuant to the Act on Protection obmmic Competition and
the Council Regulation No. 139/2004.

In case of lease of the enterprise, the leassames receivables and payables,
but not the payables to the state, namely tax, adosecurity and health
insurance payables, since such payables do not topart of the enterprise

but belong directly to the entrepreneur who haghetenterprise.
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In case of the execution of a contract oneéeafsthe enterprise, the employees
have to be notified of such lease and this matis to be discussed with

them.

It is disputable whether the lessee or evea ldgssor may terminate the
contract on lease of the enterprise in case ofamgh of the ownership of the
enterprise. | believe, however, that neither thesée nor the lessor can
terminate the lease in case of change of the enserpvithout threatening or

prejudicing rights of third parties.

In case of transfer of rights and obligatiamsler the contract on lease of the
enterprise, i.e. a change of the lessee, it is ssay to comply with all legal
procedures and particulars applying to the exeeoutiba contract on lease of
the enterprise.

| believe that it would be appropriate to limrautomatic renewal of the
contract on lease of the enterprise pursuant tdi&@ee88f of the CoC for a
period for which the contract on lease of the entise has been concluded to

a period clearly defined by the law, as stipulatedhe CC.

The fact that Section 488g (3) of the CoC does$ stipulate the duty to
conclude an agreement on consideration as a priesiegudor transfer of the
ownership of things defined by kind from the lesdmsek to the lessor after
the termination of the lease of the enterprise nbeey considered as the
legislator's omission. It can be recommended thatlégislator stipulates this
duty in the law, as well as the rule that if no Iswspecial agreement has been

concluded, such price is deemed to be the commime pr

The lessor's liability for obligations of theased enterprise vis-a-vis creditors
is not limited, which is unusual in comparable figre legislation. It has to be
considered whether to limit the lessor's liability the value of the leased

enterprise.
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Special cases of lease of the enterprise

Leasing of the enterprise is permissible, Wwatlld represent a combination of
the contract on sale of the enterprise and theeledsthe enterprise, which

will be more difficult to apply in business praatic

The law does not prohibit the application bk tcontract on lease of the
enterprise as a tool for the debtor's reorganizatio case of insolvency. At
the same time, it is possible to consider the leakdhe enterprise as a
temporary instrument used by the insolvency trustemirning the estate into
money. In case of declaration of insolvency over #ssets of a party to the
contract on lease of the enterprise, the trustey masacind the contract on the

lease of the enterprise. However, the other pardy mot exercise such right.

In case of execution of assets of the lessmleu the contract on lease of the
enterprise, carried out by sale of the enterprtbe, contract on lease of the
enterprise does not terminate automatically; however, an administrator of the
enterprise shall be appointed to exercise the oshiprrights to the enterprise
in lieu of the lessor. Such administrator may dspof the enterprise, of its
parts and of its individual components.

A bank may conclude a contract on lease of ¢heerprise only with the
consent of the CNB. In case of forced administnatod a bank, such contract
on lease of the enterprise may be concluded byattministrator with CNB's
consent. To conclude the contract on lease of titerprise also in case of
insurance companies; however, in case of declaration of forced administration
of the enterprise, the law does not allow to thenadstrator to conclude such

lease.

The state as the lessor may conclude a canbratease of a public enterprise
through its organizational component (branch of skegte). A state-owned or a
national enterprise may not be a party of the cattron lease of the

enterprise.
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The contract on lease of the enterprise dleafhinate by expropriation of the

enterprise.

The contract on lease of the enterprise magolme an instrument for the
fulfilment of qualification prerequisites with reghto a tender for a public
contract.

If a contract concluded under a tender forublig contract is a part of the
enterprise, such contract may not pass to the éesswer the contract on
lease of the enterprise, even with the contractiagty's consent, with the

exception of internal restructuring of a holding.

Accounting and tax aspects

As regards the accounting perspective, | aersas a deficiency the absence
of an express provision allowing the lessee to dimerintangible assets
owned by the lessor, although it is permitted bg thterpretation of the law.
De lege ferenda, it is possible to suggest the incorporation ofnan-

mandatory provision with such effect in the law.

If the assets are depreciated by the lessee]assee may not include in its

expenses the entire rent amount but only its propoate part.

From the VAT perspective, the contract on leakthe enterprise appears as a
sum of partial lease and purchase contracts witih ¥4&ing applied to each

relevant operation under applicable laws.

These conclusions represent suggestions for dismussnot a strict dogma.

Arguments relating to each conclusion are partthefdissertation thesis.



