
Abstract 

The thesis deals with questions of pre-contractual liability which is seen as a very specific institute 

whose conception is diverse in different EU countries and also outside. The main research 

question is a difference between pre-contractual liability perception in the different countries and 

its full description in relation to the negotiations of business contracts with an emphasis on 

Czech law. In the first part, the author analyses historical background of pre-contractual liability 

in relation to Roman law and German-Austrian legal systems in which the professor Jhering 

developed that construction  of culpa in contrahendo. In the following chapters, the author deals 

with the description and nature of pre-contractual liability, particularly in questions of whether 

they are contractual or delictual liability and enter into details the basic facts, example and extent 

of damages with respect to the European concept of pre-contractual liability. He concludes that 

the pre-contractual liability is in the European concept as delictual liability, with regard to the 

decision of European Court of Justice. The author simultaneously mentions that although similar 

facts in the legal systems, the extent of damages is very different when there is a clear dichotomy 

between positive and negative interesse. The main part of thesis is devoted to legislation in 

national law. Existing legislation in the area of pre-contractual liability is very fragmented and 

although we can find partial norms in the Civil and Commercial Code, pre-contractual liability is 

based on court decisions. The author describes the various facts in civil and commercial law 

(further in the field of unfair competition, on capital markets and public competition) namely in 

conjunction with the extent of damages. He evaluates critically the Supreme Court decision 

regarding this issue. The author also provides basic facts for the possibility of limitations of 

damages. He consequently discusses the legal regulations de lege ferenda based on the Civil Code 

proposal, which has already established a norm pre-contractual liability. By analyzing the possible 

impact of such legislation and critically evaluates its partial implementation in the case of undue 

interruption of contracting and the amount of damages. In the final part the author deals with the 

governing law, which will determinate within negotiating contracts, the concept of pre -

contractual liability. He describes the conflict resolution by the Rome II regulation, this 

regulation for the first time in European law describes the pre-contractual liability and describes 

the solutions based on European (PECL) and international (UNIDROIT) principles and the UN 

Vienna Convention on Contracts for the International Sale of Goods. 

Key words: precontractual liability, culpa in contrahendo, damages, good faith and fair dealing, preliminary 

agreement, positive interess, negative interess, § 415, § 271, 29 odo 1166/2004 


