
Resumé  

 

Intangible assets of the individuals and their legal protection are the building stones of the 

modern democratic state of the 21st century. Their protection against state authority is the 

privilege which the modern civilized law provides. European Community represents legal 

structure which, to substantial extent, forms this modern law and moves forward. 

Primary law of the European Community does not directly regulate liability of the state 

for harm caused by violation of the Community law by its authority. European Court of 

Justice has deduced from the principles based on which the European Community has been 

established, that existence of such liability is inhere principles to which European Community 

accords.      

According article 220 of the EC Treaty has European Court of Justice responsibility for 

supervising fulfillment of the law by interpretation and implementation of this Treaty. This 

supervision is primarily governed by principle effet utile which imposes duty to interpret 

Community standards in such way that will reach the targets set by EC Treaty. Principle 

liability of the state for harm caused to the individual by violation of the Community law has 

been for the first time explicitly defined by Court of Justice in the case of Francovich and 

Bonifaci v Italy. Court of Justice is in its judicial precedents referring to Article 10 of EC 

Treaty. According its conclusions, the full effectiveness of the Community law and protection 

of individuals’ rights could be jeopardized if the individual does not have possibility to claim 

indemnity in such case when his rights acquired by the Community law adjustments would be 

violated by state’s acting.  

Basing on its judgments, European Court of Justice has deducted that principle of liability 

of the state for harm is actual in all cases when member state violates Community law. Basing 

on results of case Brasserie du Pêcheur, violation might be caused by acting as well as 

omission irrespectively if the law has been violated by activity of authority of the legislative, 

executive or judicial power. Basic conditions that must be fulfilled so that the subject of law 

could claim compensation are violation of the Community law which contains intangible 

entitlement. This violation of the law must be concurrently sufficiently significant and 

existence of causal relationship between violation and the harm must be demonstrated. 

The manner in which member states should proceed and method of calculation of the 

damage has been retained to domestic regulations of each member state. As the biggest issue 

is considered the fact how the states should treat their liability for legislative activity, 



eventually inactivity. Deficient acceptance of the directive, eventually its non-acceptance in 

specified term, is the most frequent violence of the Community law caused by member states. 

Declaration of the Basic Rights in the article 36 par 3 says that everybody has the right for 

indemnity caused him by illegal decision of the court, other state authority (which is also 

legislative authority) or public service authority. However, par 4 states that conditions and 

details are stated by the law. For this moment such law regulating legislative misconduct does 

not exist in the Czech Republic and therefore Czech legal system has to face up to this 

problem in the future.  

 

 


