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Resumé 

The purpose of  this  work is  to provide i ts  readers  wi th 

comprehensive legal  analysis  of  possibi l i t ies  and l imits  of  pract ical  

enforcement  of  the  European Communit ies’  ( the “EC”)  ant i t rust  rules 

through the damage act ions  for  infr ingement  of  Art icle  81 of  the Treaty 

Establ ishing the European Community ( the “Treaty”) .  The work should,  in 

broader  contex t ,  contr ibute to  the  current  discussion about  the  

implementat ion and future development  of  so-cal led private enforcement  of  

EC compet i t ion rules .   

 Given the complexi ty of  i t s  subject-mat ter ,  the work was 

s t ructured into several  chapters ,  which are  logical ly l inked  to  each other .  

At  the outset ,  the elementary charac ter is t ics  of  the col lusive pract ices  

fal l ing within the prohibi t ion of  Art icle  81 of  the Treaty were  brief ly 

analyzed.  The main purpose of  such  analysis  was to  draw at tent ion to  

certain  issues ,  which may arise in  connect ion with at tempts  to  define the 

prohibi ted conduct  under  Art icle  81 of  the Treaty.  

The core  part  o f  the work  deals  wi th  pract ical  enforcement  of  EC 

compet i t ion rules  through act ions  for  compensat ion of  damage caused by 

breach  of  Art icle  81 of  the Treaty.  It  was disputable for  a  long t ime,  

whether  the  European compet i t ion law enables  the  aggrieved part ies  to  

lodge such claims for  compensat ion of  damage without  any specif ic  legal  

regulat ion on nat ional  basis .  In  other  words ,  the quest ion was – are al l  

parts  of  ar t icle  81  of  the  Treaty direct ly appl icable?  The aff i rmat ive  

answer was repeatedly given by the Court  of  Justice of  the European  

Communit ies  ( the “Court”) ,  which added that  the nat ional  courts  a re 

obl iged to  apply the community law in accordance  with principles  of  

equivalence and effect iveness .  The appl icat ion of  these pr inciples  means 

that  the enforcement  of  r ights  conferred by the  community law can  not  be  

impossible,  excessively di ff icul t  or  l ess  favorable than those governing 

s imilar  domest ic  act ions .  

The Treaty declares  any pract ices  prohibi ted by Art icle  81  

automat ical ly void.  However,  the nul l i ty sanct ion does  not  seem to be 
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suff icient  redress  for  the thi rd  part ies  negat ively affected by prohibi ted 

pract ices .  Therefore,  i t  may be concluded that  the compensat ion by 

nat ional  court  for  damage resul t ing f rom EC compet i t ion law infr ingement  

is  the only ef fect ive remedy for  part ies  harmed by ant i t rust  infr ingement .  

In  addi t ion,  the Regulat ion No.  1/2003 expl ici t ly s t ipulates  that  the  

nat ional  courts  are authorized to  apply Art icles  81 and 82 of  the Treaty.  

The avai labi l i t y of  pr ivate enforcement  mechanism on the basis  of  

EC law was  subsequent ly confi rmed by the case-law of  the  Court  in  i t s  wel l  

known decis ions  Courage  and Manfredi .  According to  the Court ,  any 

individual  can claim damages for  loss  caused  to  him by a contract  o r  b y 

conduct  l iable to  res t r ict  or  dis tort  compet i t ion.  The conclusion of  the 

Court  br ings  necessary certainty to  the  legal  pract ice,  because i t  confi rms  

prevai l ing opinion that  individuals  may be l iable to  other  individuals  for  a  

loss  caused by a breach of  subject ive r ights  ar is ing under  Art icle  81 of  the  

Treaty.  While the Court  defined the basic principles  of  damage 

compensat ion,  the  specif ic  aspects  of  damage act ions  are,  in  the absence of  

EC rules ,  regulated  by the  nat ional  civi l  and procedural  rules .  However ,  

the t radi t ional  legal  systems of  member s tates  do not  provide effect ive  

mechanisms for  ant i t rust  damage claims  and assert ing of  such claims may 

be excessively diff icul t .  The claimants  must  face different  approaches  

taken in  the members  s tates  wi th respect  to  this type of  damage act ions  and  

such divers i ty considerably increase a  l evel  of  their  legal  uncertainty.  As  

proven by comparat ive legal  s tudies  ini t iated by the European Commission, 

the prevai l ing majori ty of  member  s ta tes  do not  have  specif ic  rules  for  

ant i t rust  damage act ions .  It  appears  that  the s tandard nat ional  rules  on civi l  

l iabi l i ty and civi l  p rocedure do  not  seem to be an appropriate  for  specif ic  

ant i t rust  damage claims,  due to  some specif ici t ies  in  the  f ield  of  ant i t rust  

damage claims.  These specif ici t ies  include,  in  part icular ,  the di ff icul t  

access  of  claimants  to  the evidence of  the ant i t rus t  infr ingement ,  or  the  

fact  that  the vict ims are  frequent ly not  in  di rect  relat ionships  wi th the  

infr inger  and the damage is  spread over  the large number of  vict ims.  

Further  disputable  aspect  of  the pr ivate enforcement  elaborated  

herein is  the potent ial  use of  prel iminary injunct ions  against  compet i t ion 
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law infr ingements .  General ly,  the prel iminary injunct ion i s ,  in  accordance  

with appl icable case law of  the Court ,  avai lable to  each  individual  for  

protect ion of  his /her  subject ive  r ights ,  i f  necessary in  order  to  achieve  the 

object ives  set  for th  by EC law.  I bel ieve that  the prel iminary injunct ion in  

conjunct ion with the damage act ion should const i tute  two corners tone  

protect ive mechanisms against  the breach of  Art icle  81  of  the Treaty.  

However,  the condi t ions  for  use of  prel iminary injunct ion are laid  down by 

the case law of  the Court  only vaguely.  Therefore,  as  part  of  ef fort  to  

faci l i tate  the  private enforcement  of  an t i t rust  law,  i t  would  be advisable to  

enact  the legis lat ion  expressly regulat ing the use of  prel iminary injunct ion  

in  EC compet i t ion law cases .  

The posi t ive impulse for  the further  development  of  pr ivate  

enforcement  of  EC compet i t ion law might  be a  set  of  measures  proposed by 

EC Commission in  i t s  White Paper  on damages act ions  for  breach of  EC 

ant i t rust  rules  (accompanied with Commission s taff  working paper) .  

General ly,  the proposed measures  are based compensat ion principle,  

pursuant  to  which the damages is  deemed to  be a compensatory inst rument  

for  the loss  of  vict ims ( including the loss  of  profi t ) .  Therefore,  the  

compensat ion of  damages should not  be regarded  as  a  penal ty for  ant i t rust  

law infr ingement  and the vict ims should not  be awarded with mul tiple of 

the suffered  loss .  The Commission made clear  that  i t  does  not  intent  to  

implement  the US ant i t rust  l i t igat ion system within the EC.  The second 

major  principle  of  the proposed  legis la t ion relat ing is  the  complementary 

role of  pr ivate enforcement  to  publ ic  enforcement .  Thus,  the measures  

proposed by the Commission should create an ef fect ive system of  private 

enforcement  through damage act ions  wi thout  jeopardiz ing the effect iveness  

of  publ ic  enforcement .  

In  conclusion,  i t  i s  summarized that  the main benefi t  of  the  proposed  

measures  consis ts  in  improvement  of  ef fect iveness  of  EC compet i t ion rules 

through ant i t rust  damage act ions .  Despi te  the skept icism of  some authors 

quoted herein,  who are afraid  that  the private enforcement  sys tem might  be 

abused for  pursuing the private interes ts  of  compet i tors  ins tead of  

promoting publ ic  welfare,  the Commission’s  act ivi t ies  wi th  respect  to  the  
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private enforcement  should be supported.  The ef fect ive private  

enforcement  may be an  addi t ional  incent ive for  undertakings to  obey the  

EC compet i t ion rules .  Simultaneously,  the successful  implementat ion of  

pr ivate enforcement  on the basis  of  EC legal  framework wil l  be one of  the  

s ignif icant  miles tones  of  the modernizat ion of  EC compet i t ion law.   


