Limitation of liability for damages in commercial law and its
contractual limitation - Summary

The purpose of my rigorous work has been to analyse the question of whether or not it
is possible to waive a claim of damages according to the Commercial Code. It is a
controversial topic because one side of the legal theory (strict interpretation) supports
the opinion that it is in compliance with the law while the other side (liberal
interpretation) says that it is not. I have introduced various opinions in my rigorous
work and I have explained why I think that such opinion is (or is not) wise and useful in
practice. I personally hold the opinion that it is in compliance with the Commercial
Code to waive a claim of damages by way of mutual agreement with respect to the

subject-matter of the fulfillment.

The rigorous work is composed of seven chapters, each of them dealing with different
aspects of the abovementioned question. Chapter One is introductory and defines the
rigorous work matter as a topical problem. The chapter is subdivided into two parts. Part
One describes the goals I would like to reach in the work and explains two basic views
of the possibility of limiting liability for damages. Part Two deals with partial issues

subsequently discussed in the work.

Chapter Two examines relevant Czech legislation which is generally related to a right to
damages according to the Commercial Code and its function. The chapter consists of
five parts. Part One focuses on compensation as the primary aim of damages. Part Two
investigates the general arrangement of damages. Part Three addresses the issue of a
principle of prevention and its interpretation. Part Four deals with the prerequisites of
raising liability for damages. Part Five explains the concurrence of the subject legal

arrangements.
Chapter Three is subdivided into five parts and provides an outline of relevant issues

related to the limitation of liability for damages and its relation to the extent of damages

in commercial law. Part One illustrates a general definition of problems. Part Two looks
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at the extent of damages itself. Part Three describes expended costs. Part Four focuses
on compensation of customary profit. Part Five addresses the basic issue of the

impossibility of waiving a claim for damages.

Chapter Four concentrates on problems resulting from the admissibility of a contractual
limitation of damages. Part One describes the division of contractual arrangements of
the extent of damages. Part Two recommends following some limits of contractual
limitation. Part Three is an analysis of an agreement on a different extent of damages
and the possibility of an injured person waiving such claim. Part Four contains an
example of a special contractual limitation of damages in relation to the agreement of

transport.

Chapter Five is subdivided into four parts and devotes its attention to a contractual fine
and overall damages. Part One gives a view of the contractual fine. Part Two speaks
about the contractual fine and overall damages in general. Part Three considers the
relation between the fine and the limitation with a view on non-contradictory law. Part

Four characterizes the contractual fine in connection with the aspect of adequacy.

Chapter Six contains a comparison of Section 574 (2) of the Civil Code with a
suggested CC. Part One describes the contemporary state of perception of Section 574
(2). Part Two tries to explain the main purposes of the suggested CC.

Conclusions are drawn in Chapter Seven. The main aim of the work is to prove my
initial hypothesis that a claim waiver in the form of a contractual limitation is in
compliance with the Commercial Code. 1 wish to pass an amendment of the
Commercial Code which will change the nature of Section 386 (1), giving it a
dispositive character. After this, courts could better apply the legislation in such case to

declare a relevant judicial decision with a value in practical use.
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