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Introduction

Both Czech Republic and Spain had its history traversed by totalitarian regimes
hampering the development of society by never ending regulations trying to tie down
the nation in order to exercise control and to suppress any disagreement of individuals.
No matter whether it was the totalitarian regime in Czechoslovakia or Franco’s Spain,
the bound atmosphere and paternalism were deployed everywhere. Therefore,
conditions of employees were very well protected, not leaving to an employer any
opportunity to arrange the work differently from the provisions of labour law. The
gradual evolution of all types of human relations over time, the creation of the European
Communities, greater cooperation, commencement of coordination and absorbing more
and more European states led to the creation of democratic regimes. This happened
sooner in Spain, in the mid-seventies. In 1978 the new Spanish Constitution was
adopted promoting democratic values, right and duty to work, freedom to choose
occupation, non discrimination, social safeguards ete.

Following this, the new Workers® Statute was enacted in 1980. The small
changes were made sporadically until Spain joined the European Communities in 1986
at the same time as the Single European Act was adopted. Since then European
institutions started to produce legislation faster, with a wider scope and higher standards
that everyone had to keep up. The special laws and legislation concerning safety on the
workplace or trade union freedom, infringements and penalties in the soctal order was
enacted. Later in the 90°s the employment contract was modified in connection with
part time work, temporary working agencies or contractual arrangements {0 promote
permanent employment contracts were put up. The latest significant law introduced was
the Self-Employed Workers' Statute of 2007. The Spanish process of change started
right after the democratic transformation. On the other hand, Czech Republic, after the
Velvet Revolution in 1989, continued using the old Labour Code from 1965, however
the new institutes found its way to new labour law very soon as well ¢.g. Law on
Employment and Law on Collective Bargaining in 1991 or inclusion of non
discrimination clauses. Ambition to join the European Union brought numerous changes
of labour provisions due to harmenization of the industrial relations. Until the time had
come the new Labour Code of 2006 was elaborated trying to change the whole
conception of very limited contractual freedom, which was later fully completed thanks
to the Czech Constitutional Court in 2008.



Both countries are now in closer relation than ever before, as members of the
European Union, having the same basic rights and duties, observing uncountable
directives and regulations, being under the same common European Court of Justice,
trying to save the uniqueness in the progressive centralization. From this point, I am
trying to introduce different industrial relations and basic legal systems in the Czech
Republic and Spain. Regarding the latest labour law regulation, I will describe
fundamental elements of both labour law types. The following pages cover topics such
as types of labour relations, essential information about employment relationships,
permanent and fixed term regulation, wide range of contract types, as is typical for
Spanish regulation, and in the end, characterization of Czech agreements on work
performed outside an employment relationship compared to similar Spanish contracts.
Considering the fact that this paper is mainly intended for Czech readers better
acquainted with the enactments of the labour law in the Czech Republic, I have

elaborated more on the Spanish regulation.

Chapter I

Legal Relations vs. Labour Relations in the Czech Republic and Spain

I.1 Concepts and Definitions

Since the old times, where there were people there were relations, more precisely
social relations. This could be understood as a logical or natural association between
two or more individuals. 1 will focus on the legal type of social relations, nowadays,
they are linked to every aspect of human life from the very beginning till the very end;
nonetheless legal dimension reaches even prior to the birth and also beyond the death.
How can we define a legal relation? It is basically any interpersonal relation regulated
by law.

According to the Czech doctrine, legal relations originate in conformity with the
objective law and arise between specific subjects; right holders and respective duty
bearers. Rights and duties form the content of the relation. In the old Czech literature we
can find the term relationship in the same sense as the term relation. However, the

Czech Labour Code distinguishes these two concepts; the former is used only for



employment relationships whereas the latter is frequently used in all types of legal
connections in the labour field.!

Objective law always defines who and under what conditions can participate on
labour-law relations. These relations concise of rights and duties created at will by some
legal act (e.g. signing a contract) or they are based on mandatory provisions of labour
law. These provisions cannot be excluded or changed by any agreement of the parties.
Mandatory provisions are imposed by public authority as a sign of protective function
of labour law.?

The Labour Code (Zékonik prace), Law 262/2006 Coll. in Section 1 defines the
labour relations as arising in connection with the performance of dependent work
between employees and their employers, those of coliective nature, and legal relations
before the formation of labour relations. Yet, there are many people who perform work
as well but are not covered, partially or entirely by this Code because there is no
employment relationship. Their specification is provided by Section 5 of the Labour
Code. Public servants who perform state administration as a service provided by the
Czech Republic, judicial trainees, public prosecutors, junior lawyers and employees all
fall into this group. The above mentioned should be subject to the Labour Code if it is
so expressly laid down there or in another Act.

The Spanish legal system falls within the European continental tradition of civil
law. Therefore the basic definitions are very similar to those known in our country.
Spanish doctrine gives us similar versions of the term ,regal relation based on the
theories of Hans Kelesn and Karl von Savigny summarized by professor De Castro y
Bravo, to be the legal situation in which some people are respectively uniformly
organized within the legal order by special legal principle.’

The theory also contains the same elements of the active subject who is the obliged
party and passive subject who holds the rights; therefore I think further analysis would
be quite redundant.

As for the labour relations, these activities are regulated not only by labour or
civil but also by commercial law. The Workers® Statute in Axt. I (Scope of Application)

determines the category of relations that are covered by labour-law regulation. Labour

See Boguszak J., Capek J., Gerloch A., Legal Theory (Teorie prava), EUROLEX Bohemia, Praha 2001,
p.111

? See Galvas M. a kol., Labour Law of Czech Republic (Pracovni pravo Ceské republiky), Masarykova
Univerzita, Bmeo 2004, p.130

* See De Castro y Bravo F., Civil law of Spain (Derecho civil de Espafia), Parte general I, 3rd edition,
Madrid 1955, p. 616-628



law applies to the workers performing dependant work, which means to voluntarily
provide their services, for remuneration at another person’s costs and liability, under the

authority and direction of another person called the employer (or o&:ntrepreneur).4

1.2 Sources of Labour Law

I.2.1 Sources of Czech labour law

It is essential to determine the sources of law, to find out what kind of
authoritative statements we can apply and to know the rights and duties of subjects. This
expression has a wide variety of meanings. 1 am referring to the material or formal
sources of law, from which the latter is the usually discussed matter. Material source of
law means the social circumstances that created the impulse followed by the need to
regulate certain behaviour. Formal source, on the other hand, answers the question
where we can find the binding provisions and regulations created or approved by state
authorities whose observance is also granted by them. The most common source of
continental law is legislation (statutes and delegated legislation); followed by customary
law, case law or higher court decisions, international treaties and opinions of authors.

The official sources of Czech labour law are: statutes (constitutional laws,
ordinary laws, government decrees and ministerial notifications), international treaties,
collective agreements, company‘s internal rules and primary and secondary legislation
of European Communities (hereinafter as “EC”). Court decisions are not official sources
but have significance of persuasion for similar cases; that is why the reasoning behind
the decision is considered to be the most important part.

In concrete, the main sources are the Constitution and constitutional laws such as

Charter of Fundamental Rights and Freedoms.’” Among ordinary laws the most

* The Workers' Statute (Estatuto de los trabajadores) Act No. 8/1980 passed on March 10, 1980

* In the Constitution (Act No. 2/1993 Coll.) are not special provisions expressively dealing with labour
law, it contains general rules of law, “state bind by law” principle, incorporates binding force of
international law into the legal order through the Articie 10 along with the prevalence of international
treaties (that met certain conditions of adoption and ratification) in case that national law states
different rules than the treaty. The Charter of Fundamental Rights and Freedoms (Act No, 2/1993
Coll.) contains more specific labour-law rights. The Article 9 prohibits forced labour and regulates
exceptions from this restriction. Articles 26 — 30 regulate freedom to choose an occupation, obtain
means of living by work, social protection of those who cannot provide for themselves, right to form and
to join trade unions for the protection of his interests, right to strike, right to fair wages and satisfactory



important is the Labour Code, Employment Act and Collective Bargaining Act® I
should also mention the Public Servants Act regulating the service of public servants,
which has not taken effect yet.” Many other acts connected to labour law are dealing
with labour law only marginally, the rest of the issues are governed by secondary
legislation. The large number of important secondary legislation was already
incorporated into the Labour Code of 2006, which makes the orientation in labour
legislation a little bit easier.

Since May 1, 2004 the Czech Republic forms part of the European Union, hence
the whole acquis communautaire® became the integral part of the national legal order.
Primary law, secondary law as well as court decisions affect us as a member state.”
Many directives had already been implemented to the Labour Code, or were enacted as
individual separate acts.'® Some directives have vertical direct effect on individuals, and
are directly applicable before being implemented by member states under certain
conditions; provisions have to lay down the rights clearly, precisely, unconditionally
while time limit for implementation has expired."

The sources of the EC law, mainly regulations, come into force by being
published in the Official Journal of the European Communities which does not leave the
Member States with an opportunity to change or modify them whatsoever.'?

Concerning decisions of the European Court of Justice (hereinafter as “ECJ”),
they are binding for the national courts of member states in cases of preliminary ruling.
The courts have to apply previous decisions or refer their own preliminary question to
the ECJ and wait for the change. Even though it seems that ECJ considers its rulings
generally binding which could overly help the legal certainty, we have to understand the

rulings as important source of law for the interpretation of principles of EC law that can

conditions of employment, right to special health and labeour protection of pregnant women, minors and
handicapped people and last but not the least social security benefits for the needy:.

* Employment Act (Act No. 435/2004 Coll.) sets fort the rules for Czech nationals and foreigners
regulating access on the employment market in Czech Republic.

7 Act No. 218/2002 Coll. the next possible vear of effect is set on the year 2012. The date of effect has
been postponed so many times that even 2012 is not very certain.

® The law of the European Union.

? Primary law consists of Treaties establishing the Communities and the European Union. Secondary law
consist of regulations, directives, decisions, opinions and recommendations, agreements,
communications and recommendations, and white and green papers,

' For example, for the long time anticipated the Anti-discriminatory Act that recently 1st September
2009 came into effect, which is the reaction on the directive 2000/78/EC establishing general
framework for equal treatment in employment and occupation.

"I'See decision of ECJ C~6/90 Francovich v Italy

2 §tefko M., Czech Labour Law in European Context, Charles University in Prague, Faculty of Law
2007, p. 44



either extend or narrow them according to the social situation or conditions, hence
maintain the fexibility of law.'?

International law (more precisely international treaties) is another item on the list
of formal sources. Treaties are concluded between states or can result from activities of
international organizations.'* They become a part of mational legal order if they had
been approved by the Parliament, ratified by the President and are legally binding. They
appear in the publication called Collection of International Treaties which appeared for
the first time in the year 2000. Before this date, the information about their conclusion
and approval was publicised in the general Collection of Laws of Czech Republic
(hereinafier as “Coll.”)

After this brief international excursion I come back to the national sphere where
I have not run out of the possible labour law sources. Collective agreements are
normative contracts concluded between an employer (or an employer organization) and
his employees. Employees can be organized in trade unions or in works councils. Since
collective agreement is a legal act, the parties who stipulate it must have contractual
capacity, which in this case workers council does not have.'® According to the Section
22 LC, only a trade union is legally entitled to conclude an agreement. What can be the
subject-matter of collective agreements is set forth in Section 23 LC as well as
differentiation between a plant agreement and a higher level agreement.'® Collective
bargaining agreement is not the only internal“ source of law. The Labour Code
recognizes two further sources. Firstly, internal rules (or regulations) mentioned in
Section 305 LC. By this instrument an employer may set out wage or salary rights only
if the respective collective agreement lays down this possibility or if no trade union
exercises activity at an employer’s undertaking, more so the regulation can not impose
duties on any individual employee. It is 1ssued as a written document binding for both

sides. The second type is called work rule (or regulation) regulated in Section 306 LC

'* See Raitio J., Laporta F., Peczenik A., Schauer F., The Principle of Legal Certainty in EC Law, Kluwer
Academic Publishers, 2003, p. 87 - 89

“'Ins labour law field the most important is ILO - International Labour Organization.

' Vysokajova M., Kahle B., Dolezilek J., Labour Code with Commentary (Zakonik prace s komentdfem),

ASPI, as., Prague 2007, p. 48

[t may in particular regulate wage and salary rights and other rights in labour relations as well as rights

or duties of the parties to such agreement. A collective bargaining agreement may not impose duttes on

individual employees. Legal definitions provides Section 23(2) LC. A plant agreement is concluded

between one employer or more employers and one or more trade union organizations operating at such

plant. Whereas a higher level agreement is concluded between an organization (association) or

organizations (associations) of employers and the competent trade union organization or trade union

organizations.

13



which also cannot impose any duties to individuals, and cannot regulate anything that
pertains to the realm of the aforementioned internal rules; it can only detail the
provisions of the Labour Code or other statutory provisions. The Employer needs
foregoing written permission from the trade union to issue this document.

As for the last type of source we can consider moral principles which are not
used by themselves, only in case that other acts and provisions assign their
application.l? In the Labour Code we can find the reference in Section 13 and 14 LC.
Employers should create and develop labour relations in compliance, among others,
with good manners (bonos mores); the exercise of rights and duties ensuing from labour
relations may not infringe, without a legal cause, the rights and legitimate interests of
the other party to the labour relations and may not be in breach of good morals. The
wider connection to the Czech Civil Code enables application of Section 39 of the
aforementioned code which declares legal act, whose content or purpose may contradict
or circumvent legislative act or can be contrary to good morals, to be invalid.
Sometimes this moderating component can even overrule provisions very clear and
precise but in the particular case causing unjust consequences which would be
eventually considered immoral i.e. “contra bonos mores”. In conclusion, good morals

mainly serve as a guidance principle for the interpretation of law.

1.2.2 Sources of Spanish labour law

First of all [ would like to dedicate the first two paragraphs to a short
introduction to the Spanish legal system. The formal sources are well enumerated in the
Spanish Civil Code (hereinafter referred to as “SCC™). According to Article 1 SCC the
sources are legislative acts, customs and general principles, whereas customary rules
can be used only if there is no applicable law and must not be contrary to the public
morals or public order. The general principles can be used if there is deficiency of law
or custom without losing their illustrative character. The jurisprudence has a
complementary role to the legal order that repeatedly establishes the Supreme Court

while interpreting the law, custom or general principles of law.

' See Galvas M. a kol., Labour Law of Czech Republic (Pracovni pravo Ceské republiky), Masarykova
Univerzita, Brno 2004, p. 48



Spanish legal system is hierarchical; the laws of lower jurisdiction can not
conflict laws of a higher jurisdiction. The rank is, from higher to lower level: organic
laws can be very well compared to our constitutional laws, ordinary laws and unique
acts with legislative power called legislative decrees and decree laws.'® Then there are
regulations dictated by the executive power, usually by the Government.'® As well as in
our country, they specify and detail the laws.

It is the Workers’ Statute (referred to hereinafter as “WS”) directly governing
contracts of employment, representation of workers in an enterprise and collective
bargaining, sets off the sources of legal relations in Art.3.1 WS as the laws and
regulations of the State, collective agreements, volition of the parties and use of local
and occupational practices and customs. Even though it is rather incomplete, there is no
doubt the supranational law and general principles are included as well.

The Spanish Constitution (cited hereinafter as “SC”) elaborates its labour
content in a similar manner as most modern constitutions. It encompasses the right to
found unions (the syndical liberty) and to strike, to collective labour bargaining, duty
and right to work, and to the free choice of profession or trade, to advancement through
work, and to a sufficient remuneration for the satisfaction of employees’ needs and
those of their families, as well as no discrimination on account of their gender.20 The
right to lockout and free enterprise is recognized within the framework of a market
economy.”’ A wide variety of social and economic rights promote policies guaranteeing

professional training and retraining, labour safety and hygiene, the need of rest by

' Organic laws (Leyes Organicas) regulate predefined types of issues, as set in the Spanish
Constitution: the Autonomy Statutes (Estatutos de Autonomia de las Comunidades Auténomas Art. 81
8C), electoral laws (Art. 69 SC), ombudsman (Defensor del Pueblo, Art. 54 SC), Council of State
{Consejo de Estado, Art. 107 SC), military organization (Art. 8 SC), abdications and renunciations of
the Crown (Art. 57 SC), popular initiative and referendum (Art. 87, 92 SC), authorization of
international treaties (Art. 93 SC), and most importantly laws specifying the fundamental rights and
public liberties of citizens (,.reservas de leyes organicas” the Art. 81 SC).Ordinary laws ((Leyes
Ordinarias) are all the laws whose subject matter is not reserved to organic laws by the Constitution.
Legisiative delegation must be expressly granted to the Government for a concrete matter and with a
fixed time limit for its exercise. Art. 82 SC Government provisions containing delegated legislation
shall bear the title of ,,Legislative Decrees™ Art. 85 SC. The Royal Legislative Decree (Real Decreto
Legislalivo) is mainly used as a form that approves the full revised text of certain statute or law {Texio
Refundide). ,,In case of extraordinary and urgent need, the Government may issue temporary legislative
provisions which shall take the form of decree laws (Decreto Ley) and which may not affect the legal
system of the basic State institutions, the rights, duties and freedoms of the citizens contained in Part 1,
the system of Self-governing Communities, or the general electoral law.” Art. 86 SC.

9 The two types are: Royal Decree (Real Decreto) issued by the Council of Ministers and Order (Orden

Ministerial) dictated directly by ministers and is of lower level than the decree,

* Art. 28,35,378C

¥ Art. 37,38 SC



limiting the duration of working day, by periodic paid holidays, full employment,
economic stability, social security, protection of emigrants etc.*?

The most important State laws are the Workers’ Statute™, the law on the
prevention of work-related accident524, the law on infractions and sanctions in social
order**and the law on labour procedure. Regulations are abundant mainly in the fields
of prevention of labour accidents or social security, €.g. the royal decree governing the
working regime of the Social Security's mutual insurance associations.?’

Self-Governing Communities can not regulate almost anything due to the fact
that Art, 149 SC reserves labour legislation to the State however the Constitutional
Court interprets the ,labour legiélation“ in the strict sense, narrowing the meaning only
to employment relationship of the worker who performs dependent work, therefore
Communities can regulate employment policies, constitution and organization of labour
administration or subventions to the employers to motivate them to reduce working
hours or to improve working conditions.*®

In another group of sources we can mention collective agreements, framework
agreements with normative effect, agreements on specific matters, company pacts and
binding judgements in arbitration. I would dedicate few lines to each and every one of
them starting with collective agreements. There are two types of collective agreements
that vary according to their normative power. The first type is based on the provisions of
Workers® Statute and thus has normative efficiency. The content of an agreement is
imposed automatically to the individual labour relationship without any need of special
employer-employee contract. The breech of this Statute-based type falls to the ambit of
social jurisdiction. The second type is purely a contractual agreement following the
provisions of the Spanish Civil Code. It is elaborated in situations of necessity when the
company’s committees, workers® representants or trade unions decide so, if the
negotiating parties cannot conclude collective agreement for disputes or also in the case

if the requirements for elaboration of the Statute-based agreement have not been met

2 Art. 39 - 52 SC

¥ Royal Legislative Decree 1/1995 of 24 March that approves the revised text of the Workers® Statute.

% Law no. 31/1995 of 8 November (Ley de Prevencidn de Riesgos Laborales)

5 Roval Legislative Decree 5/2002 of 4 August that approves the revised text of the law {Ley sobre
infacciones y Sanciones del orden social).

2% Royal Legislative Decree 2/1993 of 7 April that approves the revised text of the law (Ley de
Procedimiento Laboral}

" Royal Decree 688/2005 of 10 June regulating working regime of the Social Security's mutual insurance
associations that deal with industrial accident and occupational illness as an external prevention service.

2% Ramirez Martinez, Juan M., Curso de Derecho del Trabajo 17a edicién, Tirant lo Blanch, Valencia
2008, p.68



(e.g. the minimum representative percentage to form a bargaining commission could not
be reached). They can choose this type voluntarily as well. Breach of this agreement is
resolved in the same way as an ordinary contract before civil courts.?

Framework agreements are stipulated between associations of trade unions and
employer associations and their purpose is to create rules for bargaining or rules for
solving problems between collective agreements of different levels, but only generally
for a specific industrial field or territory. On the other hand agreements, on concrete
matters although they are very similar, can contain only particular issues, for instance,
extrajudicial solving of labour conflicts.™® Company pacts (pactos de empresa) have
normative power and are subsidiary to collective agreements. They can be used only if
and when we cannot apply any provision of collective agreement in force or when it is
laid down by the Workers* Statute.’’ Arbitration judgements or conciliation agreements
resulting from the extrajudicial proceedings of labour disputes concerning collective
agreements are binding for the parties and have the normative effect like if they were
Statute-based collective agreements.”‘

The use of customs is quite reduced, allowed only if there is lack of law,
conventions, and collective agreements while at the same time three conditions are
fulfilled: they are in long-term use, generally approved in certain industrial field, have
social or professional character and are not contrary to existing laws.

General principles of labour law are mostly incorporated in labour provisions.
Only very few are unwritten e.g. in dubio pro operario which means that if there is a
norm with ambiguous interpretations the one in favour of the worker should be applied.

At last, European and international law follow the same path as in our national

legal system so I will not talk about them again.33

¥ Ramirez Martinez, Juan M., Curso de Derecho del Trabajo 17a edicidn, Tirant lo Blanch, Valencia
2008, p.69-72

* Art. 83.2 WS

*! Company pact can be compared to our internal regulation. It can comprise professional classification
(Art. 22 WS), promotion rules, provisions about payslip (Art. 24 WS), irregular distribution of working
hours {Art. 34.2 WS) etc.

2 Art. 91 WS

* International treaties become intemal [aws once they have been signed, ratified and published in the
Official State Bulletin (Boletin Oficial del Estado, or B.O.E.), Art. 96 SC.

10



I3 Basic Rights, Principles and Contractual Freedom

I.3.1 Basic rights, prineciples and contractual freedom in the Czech Republic

Basic principles do not have normative character. They are general legal rules
modifying provisions, guiding and helping the interpretation. In some cases, principles
are embodied to the written law, which gives them the normative strength of law that
has to be applied. We should bear them in mind while using any provision, in this case,
of labour law.**

A labour relationship is a type of private law contract guided by private law
principles. Even though the whole branch of labour law is separated from the civil law,
they are connected, otherwise it would be impossible. Before the new Labour Code of
2006 was enacted, civil law did not have subsidiary effect. The natural ties were
forcefully broken and labour law was basically excluded from the civil law. The
previous regulation was directed by peremptory rules, following the principle “what is
not permitted is prohibited”, which diminished contractual freedom. Right now the

Labour Code contains a different, rather contrary principle;® “

what is not prohibited, is
permitted” and got fully back into the civil law family, where the will of subjects is far
more independent and free than it is in public law. Nonetheless, contractual freedom is
still considerably limited, leaving the freedom only in the negotiation of individual
working conditions. To sum it up, parties may not deviate from the provisions explicitly
designated or indicating that no derogation is acceptable, may not eliminate the
provisions referring to the application of the Civil Code or deviate from the provisions
stipulating liability and reflecting EU regulations, unless such derogation is in favour of
an employee.3 S After all, this makes labour law relations more flexible than they used to

be, and civil law broadens its application under certain conditions to the employer-

employee relationship, resulting to become subsidiary.” Very confusing situation was

* See Galvas M. a kol., Labour Law of Czech Republic (Pracovni prévo Ceské republiky), Masarykova
Univerzita, Brmo 2004, p. 98

3 Section 4 LC adopted principle of delegation that was supposed to be easier to apply. Delegation means
that LC contains only specific sections of CC that can be used in labour law relations, or those explicitly
excluded. But this Section (among many others) was revoked by the decision of the Constitutional
Court on 12 March 2008, file number 1.US 83/06 or 116/2008 Coll.

38 Section 2(1),(2) LC

7 Qubsidiary application means that if the Labour Code does not provide otherwise, the Civil Code can be
used. It is not written in the Labour Code itself, but according to the reasoning of the Constitutional
Court it is natural private law principle. Civil code will be used in cases if Labour Code does not have

11



created because the subsidiarity principle lives along with the old delegation principle
which remains noticeable in many parts of the Labour Code.*® The above said does not
change anything to the fact that contractual freedom finally found its way to our labour
law. This includes the freedom to choose a contractual partner, freedom to choose
whether or not to enter into a contract, to decide its content and form as well as its
termination.*® Fundamental principles are laid down in the Labour Code in Sections 13
and 14. As a general clause is considered to be Section 14 LC “The exercise of rights
and duties ensuing from labowr relations may not infringe, without a legal cause, the
rights and legitimate interests of the other party to the labour relations and may not be
in breach of good morals (contra bonos mores)”. Section 13 LC enumerates duties of
an employer that are more of a guideline nature than a direct obligation, nevertheless, an
employee can demand its fulfilling before the courts, An employer , for example, may
not transfer the risk from performance of dependent work to employees; must ensure
equal treatment and non discrimination for all employees and job seekers; must comply
with the principle of equal pay; must provide to each employee the information
concerning labour relations, must acquaint employees with the relevant collective
(bargaining) agreement and internal rules; may not impose on an employee a monetary
sanction for a breach of duty ensuing from his labour relationship (this does not apply to
damages for which an employee is liable); may not require from his employee the
securement of a labour relationship obligation; least but not the last, an employee is '
entitled to be assigned work within the scope of the normal weekly working hours
before the initiation of work.

The target of criticism definitely aims to the fact that in the latter mentioned
section we can find only employers’ duties but not a single one of an employee that
might have been e.g. respecting the legitimate interests of an employer, duty to
cooperate with other employees or to be loyal to the employer which plays very
important role in building trust and confidence in the employer-employee relationship.*

We can count in an additional principle of Section 3 LC that dependent work

may exclusively be carried out in employment relationship in accordance with the

special regulation of the matter, if the Labour Code doesn’t exclude provisions of Civil Code
expressively, and if the application is not against labour law principles.

* Delegation to the CC is still present in the Section 6, 8, 9, 12, 18, 23,28, 39, 177, (87, 191, 248, 249,
271,324, 326, 329, 331, 333, 334, 363, 376, 384 of the L.C.

3 Urbangikova, A., Contractual freedom in labour law (Smluvni svoboda v pracovaim pravu), Prévo a
zaméstnani no.7-8/2005, p.32

* Jakubka, ., The first experiences with the application of the Labour Code (Prvni zkuSenosti s
pou¥ivanim nového zakoniku prace), Prace a mzda no.3/2007, p.15
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Labour Code.*' The rest was already remembered above, in the part dealing with

Constitution and Charter of Fundamental Rights and Freedoms.

1.3.2 Basic rights, principles and contractual freedom in Spain

In the Spanish labour law the private law principles are in common use (the
principle of minimal regulation, the principle of the optimal condition or irrevocability
of rights). The relation of the Workers’ Statute and the Spanish Civil Code is subsidiary.
In other words, in case some question is not regulated by the Statute, there is a loophole
in the law (laguna de la ley), Civil Code shall be used (e.g. regulation of cause, object
and consent while considering validity of employment contract, lapse of time). In the
whole Statute there is only one case of direct delegation to the Civil Code which does
not make any rule of it (in Art. 7.6 WS full contractual capacity). As for the principles
peculiar to the labour law we can subsume already mentioned “in doubt, for the benefit
of the employee” (in dubio pro operario) or “the most favourable norm” for an
employee (la norma mas favorable). In case of collision of interpretation within one
norm or two valid norms of the same level in hierarchy where one excludes the use of
another, we use the principles mentioned above. Principle of the most favourable
condition (condicién més beneficiosa) can be found in Art. 3.1 ¢) WS, it means that
participants to the contract can establish by a mutual agreement (or an employer
unilaterally) working conditions more favourable than those in the legislation or
collective agreements, and will become a part of the individual conditions of the
employment contracts realized. In case the employer decides not expressively, to
establish the condition, some time is needed to be considered existent, even though

jurisprudence takes into account only those stated <—:xplicitly.42

H Asan employment relationship are taken in account: employment relationship and legal relations based

on agreements for work performed outside an employment relationship.

2 However, collective agreement can never be a source of the most favourable condition, occasionally
can be connected to certain job position and if a person changes position he/she will lose the condition.
Otherwise the condition is intangible and can be accumulated; resulting in practical consequence that if
any law or collective agreement amends certain condition, the most favourable one will change
automatically for the better. For example: collective agreement gives 31 days of vacations, the most
favourable condition for some group of specialized workers is 33 days, if later the collective agreement
establishes 32 days of vacations, the special group of workers will have right to 34 days. There are also
three ways to “neutralize™ the most favourable condition, first is the renouncement of an employee or by
an agreement with an employer, second can be due to substantial changes of work conditions (Art. 41
WS), third is by mechanism of “Absorption or Compensation™. All the three types have to be permitted
in the coliective agreement.
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Pursuant to Art 17.1 WS is the right not to be discriminated against both direct
and indirect, prohibiting the employer to discriminate employees or job seekers on the
grounds of sex, marital status, age,43 disability, origin, race or ethnicity, social
condition, religion or convictions, political ideas, sexual orientation, affiliation to the
trade unions or its agreements.* To ensure observance of this right, an employer has to
c¢laborate a plan of equality (un plan de igualdad) that has to be applied in case that the
following four situations occur. First, if the company (not only the workplace) has more
than 250 employees either fixed-term or permanent ones. Second, if company’s
collective agreement says so. Third, if the higher labour authority imposed sanctions to
the company and in place of the accessory penalties, their obligation is to elaborate and
exercise this plan of equality. Fourth, company voluntarily decides so while government
encourages this initiative by providing some kind of support (e.g. necessary technical
help).

The right to respect dignity and private life more amplified in Art. 2. €} WS as
well as in Art. 7 of the organic law 3/2007 for the effective equality of women and men
(Ley Organica para la Igualdad Efectiva de Mujeres y Hombres) targets ,,attacks” due to
sex or sexual orientation, which could be presented as any conduct of verbal or physical
sexual character contemplating or producing offensive attack against a person especially
when it is done in an intimidating or degrading manner.

Another important basic right is the right to promotion and professional
formation in Art. 19.4 WS and Art. 19 of Law on the prevention of work-related
accidents (hereinafter as “LPWA”). This does not mean that an employer will provide
any education to his employees it only means that in case of technological changes or

change of position of an employee, which might result in a grave risks for himself or for

*} See decision of the ECJ C-388/07(Age Concern England) concerning Article 6(1) of Directive
2000/78 (on equal treatment in employment and occupatien) giving the Member States the option ,to
provide, within the context of national law, for certain kinds of differences in treatment on grounds of
age if they are 'objectively and reasonably’ justified by a legitimate aim, such as employment policy, or
labour market or vocational training objectives, and if the means of achieving that aim are appropriate
and necessary.”

“ According to the Art. 314 of the Penal Code a penalty of imprisonment can be imposed ranging from 6
months to 2 years or a fine equivalent to 6 to 12 months for serious discrimination (discriminacién
grave} at work both in public and private field against a person because of his-her ideology, religion or
conviction, ethnicity, race, nationality, sex, sexuval orientation, family situation, illness or discapacity,
for showing off affiliation to the trade unions, family relationship at work, using one of the official
languages in Spain if the employer, after receiving an administrative order or sanction for serious
discrimination fails to restore the situation in preceding administrative proceedings. The person
supposedly discriminated has to give circumstantial evidence and then the discrimination is presumed to
be existent until proven otherwise. To explain the institute of “fine” or "Dias muita " the accused is
sentenced to pay a prescribed amount of money for certain number of days (between € 1.2 and € 300.5).
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third parties, an employer has the duty to facilitate proper safety education and practice
to avoid these possible dangerous consequences. In this case an employee has the duty
to follow the course. Furthermore, Art. 23 WS establishes the right for employees to
have necessary time off to attend exams as well as the right to choose the work shift,
adjustment of working hours or to take educational/training leave (permiso de
formacion).

Another employer’s legal responsibility (and right of an employee) is to apply
safety, health and labour risk prevention policy, that goes along with the duty of an
employee to watch his/her own labour safety and health.*

Unlike in our labour regulation there are duties of employees laid down directly
in the Workers* Statute. Duty to diligence or performance means that an employee does
not only put in his/her time but also renders sorne work in return for the salary.

Another type of duty is considered ,good faith of the contract. The law
demands an employee to act in compliance with obligations of his working position.
Both employer and employee have to meet requirements of ,,good faith* (,buena fe
contractual“).*® Generally, it is explained as that an employee cares enough for the
company so that the company does not suffer any damage or loss either done by
him/herself personally or just by not avoiding it. [t comprises of obligations such as
announcing any deficiencies at work (lack of material, malfunction of machines etc.);
not causing any accident; not accepting any gifts, advantages or bribe money as a
payment for not fulfilling his/her duties, keeping and protecting business secret not only
at times when the relationship lasts but after its termination as well; not performing any
concurrent jobs (while the contract lasts). According to the sentence of the Spanish
Constitutional Court .,good faith® in this sense should not be confused with ,loyalty to
the company’s interests*.*?

As for the last, we can mention rights and obligations arising from the
conception of dependent work, such as employer’s right to give instructions, and
employee’s duty to obey his orders within the labour ambit if they are not illegal,

abusive, dangerous for an employee or against fundamental rights, disciplinary right or

* Articles 4.2d), 5.b), 19, 36 and 1.8.b) WS, the LPWA and its regulations, as well as Articles 2,
4.3,5.2, 11, 13, 29, 39.3 and 40.2 of the Law on social order infractions and penalties (Ley sobre
Infracciones y Sanciones de Orden Social, the full revised text approved by Royal Legislative Decree
5/2000 of 4 August)

# Art. 202, 5a), 542 WS

47 STC (Sentencia de} Tribunal Constitucional) /1998 of |2 January
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right to control, duty to contribute to production increase, and not to concur with an
employer’s activity.

Contractual freedom is recognized constitutionally in Art. 38 SC ,.freedom of
establishment in the economic framework* which authorizes an employer to determine
number of employees, the way of selection as well as choose who c¢an be hired or not.
This freedom can be limited by other freedoms mentioned in the Constitution like the
principle of equality, non discrimination, the right to work or protection of disabled
people along with the state policy of full employment (Art. 40.1 SC). An employer can
hire as many employees as he wants but their dismissal is strictly regulated hence more
complicated. For the protection of the handicapped people, as well as in our country
there should be a minimum of 2% of them in the company with more than 50
employees. There is no obligation to employ them but if not, administrative sanctions
would follow.*® Concerning the freedom of election, an employer has to bear in mind
regulations of employment policy realized by Public Services of Employment (Servicios
Piablicos de Empleo) or private employment agencies authorized by the National Public
Service of Employment (Servicio Pablico de Empleo Estatal);49 antidiscriminatory rules

and educational requirements.

Chapter 11

Types of Labour Relations in the Czech Republic and Spain

ILL1 Types and their division in the Czech Republic

The conception of labour law relations is specified right in the very first section
of the Czech Labour Code. Included are relations arising between employers and
employees while performing dependent work and collective labour relations.
Traditionally, also relations of the employment law regulated by different laws are

meant to be in this group.

8 Art. 15.3 of the law on social order infractions and penalties.

“ In Spain, profit-making intermediary agencies for employment are prohibited in Art. 16.2 WS but in the
Law on Employment 56/2003 of 16 December, Art, 21 anticipates intermediary agencies that are
authorized but without any distinction whether they are profit-making or not,
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In terms of participants we can classify them into the two groups individual and
collective. The individual is comprised of the relations before the creation of
employment relationship (even though LC does not expressly indicate the last one as
such), those existing simultaneously with the individual employment relationship, and
relations derived, connected with the main ones, which can last even without the
primary relationship (damage liability or other fabour law sanctions). The collective
relations are characterized by its protective character. The subjects here are not
individuals but employee and employer representative bodies and also the State
involved in tripartite negotiations. With a different technique of classification according
to the types of rights and duties the division could be into basic relations (employment
relationship and agreements on work performed outside employment relationship),
other relations connected to the basic relations (sanctions, control and adherence to the
labour law regulations) and relations of participation on work subsuming three groups.
First, labour relations of judicial trainees, public prosecutors, junior lawyers, and
employees, who perform state administration in administrative authorities as a service
provided by the Czech Republic to the public according to the Public Servants Act are
subject to the Labour Code where it is so expressly laid down in the LC or in another
act. Second, civil servant trainees, officials of self-governing local area entities,
university teachers, educationists, directors of public institutions of investigation, master
mariners and ship captains and its crew, employees of the Probation and Mediation
Service, Ombudsman and his deputy, employed advocates and legal assistants , judge
and public prosecutor’s assistants, trainee notaries, notary candidates, trainee
distrainers, distrainer candidates, co-operative and its members governed by the LC,
unless other statutory provisions set forth otherwise. Third, public office functions
regulated, where this is expressly provided, by the LC or other statutory provisions
(except for those performed in employment relationship), however, the last group is not
expressly denoted as ,labour relations®.> [ would at least mention an additional group
of high management and other executives in leading management functions (e.g.
member of the board of directors). They can not be employed as regular employees, and

their relationship is based on the executive contract, which is not an employment

50 See Bélina, M.. a kol., Labour Law (Pracovni pravo), 3rd edition, C. H. Beck, Praha 2007, p. 57 — 62;
Section 5 LC
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contract. It is beyond the labour law regulation therefore the mandate contract regulated

in the Czech Commercial Code shall be applied.”*

IL2 Types and their division in Spain

Spanish labour relations can be categorized in the same manner as in the Czech
jurisprudence, into individual and collective or the basic and derived. Our Labour Code
has the main division in the Section 5. In the Workers’ Statute we can find similar
division, right in Art. 1 concerning the scope of the Workers' Statute, describing
dependent work and what labour relations do not fall into the ambit of its regulation,
together with Art. 2 WS enumerating “special groups™ of labour relations. General
employment relationship, containing many kinds of contracts used for even more
different occasions, is explained later. In the following part I am looking closer at both
special and excluded relations.

wpecial labour relations™ (relaciones laborales especiales), enumerated in Art.
2.1 WS or mentioned as such in other laws are those which do not follow all the
provisions of Workers® Statute due to the fact that every single one of them is governed
by separate legislation to take account of the particularities of the type of work involved
respecting basic rights recognized by the Constitution. Thanks to this special group, the
grey zones on the half way between civil and labour relations can be covered.

Top management is regulated by Royal Decree 1382/1985 of 1 August, by an
individual contract, the rest by WS and other labour legislation in case that the
individual contract refers to them. Collective agreements cannot be applied. The
contract has to be in writing, otherwise the person is considered to be a highest ranking

executive if histher job tasks are of that nature.*>

3! Czech Commercial Code (Law 531/1991 Coll.) Section 66(2) and 566 et seq. The Supreme Court
decided on the Earailel existence of employment relationship and executive function, first in the
decision en 17" of August 21 Cdo 737/2004 in the sense that if the position performed on the basis of
the employment relationship overfaps with the position of the high management, the employment
relationship is void, and also that once a person is an executive, can be hired in the same company only
for work that has nothing in common with the high management position. Similarly the decision on 18"
December 2003, 21 Cdo 1269/2003 procurement is a special relation between an entrepreneur and a
holder of procuration, not an employment relationship, not obstructing the possibility of creating one for
different position, with different job description.

52 Minimal content of the contract is: identification of the parties, object of the contract, retribution,
duration, working time, full dedication, non-competition duty, compensation for extinction of the
contract. Probationary period cannot exceed 9 months (in case of permanent contract)
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Relations of commercial representative agents are regulated by Royal Decree
1438/1985 of 1 August, by a local collective agreement, and an individual contract. WS
is used subsidiarily if the Royal Decree or character of its provisions does not exclude it
from the use. The commercial representative is a person who carries out and concludes
personally commercial operation on account of an employer without assuming any risks
and benefits.”® The contract has to be written and one copy delivered to the Employment
Office. Temporary contract cannot exceed 3 years, and probationary period is regulated
by WS. Remuneration can be stipulated as fixed, as commission or a mix of both
components.

Domestic servants are regulated by Royal Decree 1424/1985 of 1 August with
subsidiary use of WS. It is understood to be a special service between a family
representant (titular del hogar familial) and a person who renders services for
remuneration, dependently, on another person’s account in the area of a household. The
»~tamily representant™ does not necessarily have to be an owner of the household, he/she
has to be the beneficiary of the performed works.> Household is understood in a wider
sense so that the mobile homes or temporary ones are also included. The employment
contract may be written or verbal, though it is most often verbal. Social security
contributions are much lower than of the normal worker therefore the system totally
excludes unemployment benefit, provides a low pension and offers little compensation
for dismissal (severance payment).

Professional sportspersons are persons who devote themselves on a regular basis
to practising a sport on behalf of, and under the organization and direction of, a sports
body or club, in return for payment. The trainers and other sport technicians seem to fall
out of this group although jurisprudence often holds contrary opinion. Their work is
fully covered by Royal Decree 1006/1985 of 26 June and WS. The contract has to be
written with minimal content (parties, object, retribution and duration of the contract).
The salary can be either in the individual or collective agreement bearing in mind

provisions of the minimal wage.>

** Excluded are the employees with fixed working hours and workplace, and insurance agents. The Royal
Decree closely describes rights and duties of both parties that are similar to those of commercial
representative in the Czech Commercial Code (Law 531/1991 Coll,, § 652 — 672a).

** Excluded are domestic works on account of a company like hotel or cleaning industry, repairmen ete.

* The Royal Decree more regulates working time, vacations, specific rights and duties (right to effective
occupation - not to be excluded from training, duty of diligence to his/her physical conditions, observe
the game rules, temporary cessions of sportspersons, special causes of dismissal etc.)
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Relation of an artist engaged in public performance and an organiser of such
production is regulated by Royal Decree1435/1985 and WS. The activity has to be
voluntary on behalf and within an organization of another, for remuneration. As above,
the auxiliary technicians and administrations are excluded, along with the private
performances which are ranked among ordinary labour relationships. Minors younger
than sixteen need administrative authorisation. The contract should be written with
minimal content part of which is probationary period (it can be concluded in contracts
with duration longer than ten days).

Dock labourers (estibadores portuarios) are regulated by Royal Decree Law
2/1986 of 23 May, on the public service of cargo handling, Royal Decree 371/1987 of
13 March and WS if not in opposition to the Law 48/2003 on the economic regime and
services provided by ports of general interest. The last mentioned law specifies cargo
handling activities like loading, unloading or transloading of a ship on behalf of
licensed companies. Every port has to create a port association of economic interest
{agrupacion portuaria de interés econémico - APIE) whose objective is to provide its
member companies with the dock labourers whose number is limited by a licence.
Consequently, the worker is hired by the APIE and according to the needs is assigned to
a member company.

Actuation of advocates in law firms is regulated by Additional Disposition of the
Law 22/2005 of 18 November, Royal Decree 1331/2006 of 17 November, collective
agreements, individual agreements, uses, customs and again subsidiary WS. It is applied
to the advocates working in a law firm, on another person’s account within an
organization and direction of the representant of the law firm. The contract has to be in
written form, permanent or temporary up to four years, if exercised longer, it becomes
indefinite.*

Ultimately, the professions mentioned in other laws to be the type of ,special

relations™ are for example disabled people in special employment centres, inmates

% Minimal content of the contract: identification of the parties, object, modality of the contract (e.g.
training contract), duration, working hours, vacations, retribution, regime of service rendering,
additionally probationary peried {up to six months with indefinite contract and two months with
temporary), permanence and non competence agreements. Furthermore, the Royal Decree containg
special duties of an advocate (to respect values, cbligations and professional ethics, duty to study
continuously, fulfil the tasks diligently, obey the representant/s of the law firm unless the orders are
contrary to the principles of advocacy). Anticipated is also breach of duties and special cases of
dismissal (e.g. grave loss of confidence between the law firm representant and the advocate) along with
those regulated in WS,
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performing work in the prison, civil workers in military establishments, resident
doctors, minors in detention centres or religion professors.

From the broad group of employees few groups of workers (types of work) are
totally excluded from the labour law by Art. 1.3 WS. Some of them are not directly
named, even though general description in Art.1.1 WS might seem to be able to
subsume them, it is very difficult to distinguish if there are necessary requisites such as
dependence or subordination to the direction of another, the difficulties come especially
with certain types of association contracts, contracts for work and service contracts. An
association contract (in industrial associations) allows putting together money or
business to obtain profit, regulated by Art. 1665 CC and Art. 116 of the Commercial
Code, the presence of social bound excludes dependence and subordination, it is not a
contract of exchange but of an association. So as for the contract for work (locatio
operis) although the above mentioned requisites of dependent work can be present it is
regulated in Art. 1588 CC. The service contract, reflected in Art. 1582-1587 CC, does
not fall into the range of labour relations even though it was the real predecessor of the
employment contract of these days.

In the final dispositions of the Worker’s Statute the major group of ,self-
employed workers” is excluded from the labour legislation (except if some labour
provision says otherwise) and submitted to the new Self-Employed Workers' Statute, the
law 20/2007 of 11 July (hereinafter as ,,.SWS*) , it is applied to the natural persons who
~carry out in an habitual, personal and direct manner, for their own account, and outside
the sphere of direction and organization of other persons, an economic or professional
activity for financial gain, providing or not providing, occupation for employed
workers.””” Half way between an employee and autonomous worker ,.an economically
dependent autonomous worker* was granted particular interest. He/she has to carry out
the economic or professional activity for financial gain, habitually, personally, directly
and predominantly for one natural or legal person, called the client, on whom he or she
depends economically, receiving from that client at least 75 % of his or her income for

the performance of work and economic or professional activities.”®

" Art. | SWS; the Statute further establishes individual and collective rights of self-employed/
autonomous workers (right not to be discriminated, fundamental rights and public freedoms, right to
labour risk prevention in the companies who hire self-employed workers, protection of minors,
economic guarantees, right to affiliation to the syndicate or professional association of his free election )

*® Art. 11-18 SWS, the special provisions deal with situations typical for the employees, such as types and
form of contract, professional associations representing this group of workers and special types of
agreements “agreement of professional interest” (acuerdo de interés profesional), a statutory minimum
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Labour relations expressly mentioned in Art.1.3 exclude many relations lacking
one or more of the basic elements of dependent work such as servants and employees of
the state, local corporations and autonomous communities.” Forced labour is also
excluded, the Convention of ILO No. 29 prohibits forced labour but does not consider
as forced obligatory military service, civil obligations (jury duty, elections), labour as a
penitentiary punishment, emergency works in case of force majeure (fire, floods etc.),
community work. The Spanish Constitution apart from prohibiting labour as a
punishment, counts with obligatory military service, substitutive social services,
possibility to establish civil service to satisfy general needs, and regulates citizen’s
duties in case of damages or other calamities.®°

Company counselors and administrators/directors/managers form another
excluded group. The activity is limited to the position of a member of an administrative
authority in the company executing duties inherent to the specified position. The main
problem is to distinguish between a counselor and an administrator absolutely excluded
of the labour provisions and a manager that is an employee although also in a special
group, because nowhere there are defined their inherent job descriptions.

Finally, the last few groups excluded are works performed for friends,
neighbours or voluntarily (charity work) for no remuneration even for the company with
profitable nature. Works within the family (by family members) because the work is not
considered to be on other person’s account and the results flow into the family budget.
»HAutonomous commercial agents or dealers” (intermediarios auténomos en operaciones
mercantiles) working in a commercial sphere on account of one or more companies but
independently, regulating his’her own work conditions, assuming personal obligation
and responsibility for the results as well as the risks and benefits of the operation, and
for the last authorized transporters with their own heavy goods vehicles who obtained

an administrative authorization.

of 18 days for vacation if an agreement does not stipulate more (unlike regular employment, the
vacations are not paid), maximal working hours have to be established in the agreement of professional
interest, impediments to work (including gender violence), and ways of termination,

* Different bodies of officials are governed by correspondent laws, additional disposition n. 9 of the Law
30/1984 of 2 august on Civil Service Reform Measures ( Ley de Medidas para la Reforma de Ia Funcidn
Pablica.), Law 7/2007 of 12 April, Basic Statute of the Public Employees (Estatuto Basico del Empleado
Publico) establishes regime of civil servants and other public emplayees of the general state
administration, autonomous communities, local administrations, public agencies and entities dependent
on the public administrations and public universities. Law 55/2003 of 16 December 2003 on the
Statutory Framework for statutory staff of the health services.

% Art. 25.2, 30.2, 30.3, 30.4, 31.3 CE, Law 7/1985 of the local electoral regime (Ley de Bases de
Régimen Local), Law 2/1985 on Civil Protection etc.

22



Chapter I11

Employment Relationship in the Czech Republic and in Spain

IIL1 Formation of Employment Relationship in the Czech Republic

An employment relationship can be created if both parties agree on a contract
representing their genuine and free will. Section 33 LC contemplates two possibilities of
formation include the contract of employment and appointment. The parties can not use
any other type than those presumed in the above mentioned section.! The most
commonly used is indeed the contract. Appointment is permitted only for public service
relationships comprising heads of government agencies, heads of their branches,
directors of state enterprises and heads of their branches, heads of state funds (if
managed by one executive officer), heads of organizations receiving contributions from
the state budget and directors of schools if they are legal entities, unless another Act
provides otherwise. An appointment is made by a person competent as laid down in
another Act or by the head of the competent govemment agency. An appointment can
establish an employment relationship only if the respected person is not already a

participant of ancther. 62

HIIL1.1 Employment Relationship Participants in the Czech Republic

Employment relationship is concluded between an employer and an employee.
An employer can be both natural and legal person employing an individual in a labour
relationship. He/she acts in labour relations in his/her own name and bears liability

ensuing from these relations.® An employer of both legal forms, has to have legal

¢! For example election used to be ane of the possibilities for the formation of empleyment contract, and
appointment had much wider range of use in the Labour Code of 1965 valid until 31.12.2006. In case
some company statutes presume election to institute someone into a jeb positien, it is no longer a way
of creation of the relationship but only one of the pre-requirements followed by subsequent contract.
Since 1.1.2007 all the employment relationships already created by election or appointment (in cases
not mentioned in Section 33 LC) are considered to be created by an employment contract.

52 See Bilina, M.. a kol., Labour Law {Pracovni prave), 3rd edition, C. H. Beck, Praha 2007, p. 181;

% gection 7 LC, in the Section 8 LC is specified that the legal status of employers if they are legal entities
shall be governed by sections 18, 19, 19a, 19b, 19¢, 20, 20a, 20f, 20g, 20h, 20t, and 20j of the Civil
Code.
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subjectivity - it is an abstract construct encompassing the ability to have rights and
duties; contractual capacity (the legal ability to enter into a contract, acquire rights and
incur liabilities); procedural capacity (to make a claim); and be able to assume his/her
own liability. The State as an employer is considered to be legal entity but rights and
duties are exercised by the head of the competent government agency.* An individual
can be subject to the rights and duties since their birth but the full contractual capacity
in terms of being an employer acquires a person who has yet reached the age of
cighteen, other modalities of early emancipation mentioned in the Civil Code
(emancipation for the purpose of marriage of minors over sixteen years of age) cannot
be used, because the LC contains special provision excluding the one in the Civil Code.
On the other hand, employing other persons as employees (e.g. a driver, gardener or
domestic servants) is allowed without any special permission to any citizen who is
legally capable.fJS

On the other hand, an employee needs to be only fifteen years old to enter into
the employment relationship, however, employment contracts start date cannot precede
the day of termination of compulsory education. There is one exception from the full
contractual capacity laid down by the Section 252 LC, an ,agreement on
liability“(liability for the values entrusted with an employee) may be concluded with an
individual only if he/she is eighteen years old. The children under the age of fifteen (or
until they finish compulsory education) may only perform artistic, cultural, advertising
or sport activity under the conditions laid down in the Employment Act. The activities
should be suitable for their age, must not be dangerous, does not obstruct education, and
not harming his/her healthy physical, mental, moral or social development. The
permission is issued by the employment office after a petition is submitted by a
legitimate representant of the child.

Unlike the Spanish Constitution, our Constitution does not contain the right to
employment but the Charter of Fundamental Rights and Freedoms does contain
increased labour protection of women, adolescents, and persons with health problems;
more specified in LC, the minors under the age of eighteen should be provided with a

break of thirty minutes after every four and a half hours, forty-eight hours of

“ Other employees of the agency may enter into such legal acts under the conditions laid down in the Act
on the Czech Republic’s Property and Representation in Legal Relations.

% Vysokajova M., Kahle B., DoleZilek J., Labour Code with Commentary (Z&konik prace s komentatem),
ASPI, a.5., Prague 2007, p. 31 and Section 9 of the Czech Civil Code
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uninterrupted rest period per week. % The minor cannot perform overtime work and
night work, only if it is necessary for their formation or education, they can perform one
hour of night work, which must immediately follow his daytime work according to the
schedule of working shifts. They may not be employed underground on the extraction of
minerals or drilling tunnels or galleries, perform work which is inadequate, hazardous or
harmful, or exposes them to an increased risk of injury. Pregnant women and women
until the ninth month after giving birth have the right to change shifts, request to work
only part-time or request some other suitable adjustment to her weekly working hours,
instruction to go on business trips only with their consent, right to breaks for

breastfeeding etc.®’

I11.1.2 Employment Contract (Essentialia Negotii)

Employment contract is a formal agreement between an employer and an
employee, stating the terms of employment in an organization. It is an expression of
contractual freedom, where an employee can choose histher employer, type of work,
workplace to satisfy his/her individual needs. The relation is characterized by the
performance of dependent work defined in Section 2(4) LC as a “personal performance
of work by an employee for his employer within the relationship of the employer's
superiority and his employee's subordination, according to the employer's instructions
(orders), or according to the instructions given in the employer's name, for a wage,
salary or other remuneration paid for work done within the working hours (or otherwise
determined or agreed time) at the employer's workplace (or at some other agreed place),
at the employer's costs and liability.“68 The contract is valid as soon as the basic terms
as well as additional agreements, that one part considers to be necessary, are agreed
upon. The minimum content of a contract is according to the Section 34 LC: the type of
work which the employee will perform, the place or places of work, the date on which

the employee will start working. Employment relationship is created the day given in

% Sections 88(1), 92(1) LC

% Division 3 LC (Sections 239 — 247), more detailed description is in the ministerial notiftcation n.
288/2003 Coll. determinating work and workplaces prohibited to the pregnant and breast-feeding
women, mothers till the ninth month after giving birth and to the minors.

* See Supreme Court decision file number 21 Cdo 59/2005, the employreent relationship comprises both
active component part {to perform something -- dare, facere) and passive component (omittere, non
facere) which can be required to fulfull his/her labour duties (to refrain from activities that would harm
an employer as an aspect of loyalty), therefore, an employment relationship does not end with the end of
workshift, assumed bligations can be breached even during the rest perieds or vacations.
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the contract as the date when he/she takes up work. Determination of the contract to be
indefinite or temporary is not one of the essentials because it is deemed to last for an
indefinite period, unless a fixed term has been expressly agreed. The ruling of the Czech
Constitutional Court liberated contractual freedom to that extent that the parties can
divert from many of the provisions of the LC and stipulate many labour conditions

differently.”

The employer must conclude the contract in writing and give one copy to the
employee. This i1s a measure preventing future disputes arising from the oral
employment contracts. Nevertheless, the unwritten contract is still valid, only the
employer may be sanctioned according to the Law 251/2005 Coll. on labour inspection.
This consequence was adopted to protect employees to avoid ,,de facto employment
relationships®; Section 21(1} LC sets down the rule that nullity due to the lack of form
(e.g. in writing) required by the LC may not be applied to an employment contract. The
principle of relative invalidity newly incorporated into our Labour Code makes void
only those contracts whose invalidity was pronounced by court upon request by the

injured p{:u'ty.ﬂm

Directive 91/553/EC provides that an employer shall be obliged to notify an
employee of the essential aspects of the contract or employment relationship. It is
elaborated in Section 37 LC, where the employment contract does not include the
details of the rights and duties arising from an employment relationship, the employer
shall notify his employee in writing within one month from the formation of such
employment relationship (if it is longer than one month). The information must contain:
name of the employer and employee, seat or address of the employer, more specified
job description and workplace, the length of paid vacation, or the method of
determining it, information about the notice periods of termination, the weekly hours of
work and their schedule, wage or salary details and the remuneration method (pay days
and the place and method of payment), facts on collective agreements and its

participants. This information is usually included in the individual contract therefore no

% Decision of the Constitutional Court on 12 March 2008, file number 1.US 83/06 or 116/2008 Coll.
declaring obligatory only the provisions regulating participants, compensation of 2 damage, provisions
enumerated in Section 363(1) LC compiling the European law or provisions implying to have
mandatory character,

" In the previous Labour Code of 1963, the absence of written contract established eonly void employment
relationship viewed as “de facto relationship™ protecting the employees to the same extent as were
regular employees, except for the cases of termination of the “contract” which could be renounced by
any party at any time,
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other written information is necessary. In some cases other details are provided in

internal regulations or collective agreements.”’

II1.1.3 Other Agreements to the Employment Contract

Probationary period (trial period) is the initial period of employment, during
which the employer carefully considers whether the employee’s work performance is
sufficient enough and if he/she fits into the workplace. In most states it is generally
between 30-90 days, in our country it cannot exceed three months, once stipulated less
can not be exceeded to the remaining three months. The period is suspended during the
impediments to work on the part of the employee. It may also be agreed in connection
with establishing labour relations by the appointment, and always has to have written
form otherwise is void.”” There is no distinction between types of employees and
applicable probationary period as it is in Spanish labour law.

A non-competence agreement is a written agreement protecting an employer
from exploitation of know-how or knowledge acquired by an employee, while working
for an employer. It can be justly required from the employee with regard to the nature or
information. An employee has to refrain from performance of gainful activity which
would be identical with his employer's business activity or which would be of a
competitive nature for no longer than one year. An employer is bound in the agreement
to provide adequate monetary compensation to the employee (not less than his/her
monthly eamings) or may withdraw from the agreement but only while the employee is
still employed. The employee may terminate the agreement if the employer has not paid
him the monetary compensation or its part within 15 days of the maturity day.”

So as for the wage, it is agreed in the relevant collective agreement or
employment contract or the employer determines it in the internal regulations or the

relevant wage statement but always before the start of carrying out the work. 7

" gee the decision of ECJ C-306/07 (Ruben Andersen v Kommunernes Landsforening) stating that
,,an employee who is not a member of a union which is a party to a collective agreement governing his
employment relationship is being regarded as ‘covered by’ that agreement* and therefore has the right
to be informed* in the light of the Directive $1/533/EEC.

7 Section 35 LC

7 Section 310 LC

* Section 113 LC
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It may also be important for an employer to establish the right to send an
employee on business trips if necessary, without this agreement an employee cannot be

obliged to do so.”

I11.2 Formation of an Employment Relationship in Spain

An employment relationship governed by the Workers’ Statute can be created
only by an employment contract. Unlike our Labour Code, an appointment is not
another alternative for its formation. Generally, the institute of appointment exists and
aims at the same type of people as in our legislation — public officials but their relations
and appointment itself is regulated by administrative law.”® The non-civil service
employees working in public offices are hired according to the labour legislation for the

private sector.”’

II1.2.1 Employment Relationship Participants in Spain

One of the basic elements of the employment contract is the contractual capacity
of a worker which is closely connected with age and nationality. Two situations can
occur considering the age requisite. Firstly, full capacity, where no other consent is
needed. Secondly, limited capacity, where authorization is required as stated in Art.7.6
WS. The full capacity to conclude employment contract enjoy those with the full
general contractual capacity conformable with Art. 314 Civil Code. All types of

employment contracts can be stipulated by persons 18 years old or older, a minor

7 Section 42 LC

7 The public officials are covered by numerous legislation. Basic rules are in the Law 7/2007 of 12 April,
Basic Statute of the Public Employees (Estatute Bdsico del Empleado Publico), however the legislative,
executive or judicial bodies, armed forces, security corps, staff of the “Bank of Spain”, “Deposit
Security Funds”, Trust Entities, have their own legislations, with subsidiary use of the Statute of Public
Employees. The Law 11/1985 of 2™ August on trade union freedom (Ley Orgénica de Libertad
Sindical) recognised the right to collective bargaining and trade union freedom for civil servants. The
Law 9/1987 of 12 May on representative bodies in public administrations (Ley de Organos de
Representacion en las Administraciones Pablicas) establishes participation their employment
conditions. The Law 30/1992 of 26 November on Jurisdiction of the Public Administrations and
Commen Administrative Proceedings (Ley de Régimen Juridico de las Administraciones Piblicas y del
Procedimiento Administrativo Comuin}

” These employees occupy positions of maintenance workers and technicians, this possibility was
introduced by the Law 30/1984 of 2 august on Civil Service Reform Measures (Ley de Medidas de
Reforma de la Funcién Pablica) For more see:
http:/fwww.eurofound. europa.eu/eiro/2001/02/feature/es0 102232 f.htm
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(younger than 18) emancipated through a marriage or a minor (younger than 14)
emancipated by a judge, and a person younger than 18 and older than 16, single, living
independently from their parents with their consent but without their economical
support. The rest of minors have limited capacity and need parental consent (or consent
of a tutor or an office responsible for the minor). The consent authorizes a minor to
perform all the rights and duties of the relationship including resignation. lLack of
consent makes the contract void but the right to remuneration for the work already
carried out remains.

The Spanish Constitution grants the right to employment only to the Spanish
Citizen (Art. 35.1 SC). Foreigners, of course, can work upon fulfilling special
conditions stipulated by law.”® EU citizens follow different regulatory regime of
European legislation.

Although the worker has contractual capacity, some types can be prohibited for
many different reasons like age, sex, education or health condition. There is absolute
prohibition of any work for minors under 16 years of age except for the public
performances however, the public labour authority has to give consent if there is no
danger for physical or educational development (Art. 6.4. WS). Another restriction
regards employees younger than 18 which can not perform overtime work, has to have a
thirty-minute break every four hours, night work or other work considered dangerous or
unhealthy.” Working conditions have to be adjusted as stated in Art. 26 LPWA for the
pregnant and breast-feeding women, enabling them to change job position or function,
suspension in case of risk during pregnancy adopt measures to prevent them from night
work or shift work. Other differentiation between sexes is not permitted due to non-
discrimination policy, therefore some parts of the Decree of 26 July 1957 relating to the
work prohibited to women and minors have to be suspended. Educational limitations are
mentioned in Art. 39 WS concerning functional mobility in the sense that one company
does not have any other limitations than specific educational requirements.

An employer can be both personal and legal entity as well as a foundation for

which the work is performed. In concrete, we have to determine the real person in

" Ordinary law 4/2000 of 11 January reformed by the ordinary laws 8/2000 of 22 December and 14/2003
of 20 November on the rights and freedoms of foreigners in Spain and their social integration (Ley
sobre los Derechos y Libertades de los Extranjeros en Espafia y su Integracon Social). Specified in the
Royal Decree 2393/2004 of 30 December.

™ Art. 6.2 WS and Art. 27.2 of the law on the prevention of work-related accidents (LPWA), List of types
of work prohibited for young persons under the age of 18 years is contained in the Decree of 26 July
1957 and Directive 94/33/CE prohibiting working in mines.
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charge (el fitular“) who has the right to give orders and make decisions about the
employees as well as the means of production. The person always has to be natural
person with full contractual capacity according to the Civil Code (subjects older than
eighteen, older than sixteen emancipated through a marriage or independently living
minors with parental consent).

There are special requirements for the employees of the public sector.®® The
State (including Autonomous Communities) represented by the Public Administration
Sector Conference as a cooperation body and the Public Employment Coordination
Committee as a technical and working body for the coordination of staff policy runs the
agenda of recruiting new employees in accordance with Art. 103.3 SC. The public
officials, to be hired, have to pass a special public exam (oposicién) or undergo
evaluation of his/her curriculum along with the exam, ages served and courses taken
(concurso-oposicién).®' Working in the public sector is viewed as prestigious where
only individuals getting the best public-exam grades are inscribed on the list, and have

to wait unti] some position is offered to them.®?

I11.2.2 Employment Contract (Essentialia Negotii)

Definition of the employment contract is not mentioned in any Spanish statute, it
can only be derived from the Art.1.1 WS, and defined as a contract where an employee
voluntarily binds him/herself to render services personally for remuneration at another
person‘s cost within the organization and direction of an employer.*

The function of the contract is to create a relation between an employer and an

employee and also to regulate working conditions

* Art.103.3 CE , The law shall lay down the status of civil servants, the entry into the civil service in
accordance with the principles of merit and ability, the special features of the exercise of their right to
union membership, the system of incompatibilities and the guarantees regarding impartiality in the
discharge of their duties.” The public sector covers all levels of government (central, regional and local)
and all sectors in which the State is active (education, health, transport, energy, etc.).

8 Regulated by Law 7/2007 of 12 of April, Basic Statute of Public Employees.

* Out of the all employed citizens in Spain 19 090 000 (60.15% of the population) 2 637 000 works in
public sector (it is 13.8% of all the employees) available at
http://www. mpr.es/NR/rdonlyres/BO6AESSE-C289-49A0-9C6E-

3435867D9001/100805/Public_employment_SpainINTERNET pdf

* This is a traditional demonstration of dependence, an employee has to comply with the work ing hours,
work exclusively for the employer obey his rules and instructions and be subject to employer’s control.
But as gradual changes continue towards more flexibility, even without some of these elements, the
relationship does not become independent. Vice versa, if some autonomous professions have
components of dependence it does not make them dependent as well.
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Essential elements required in performance of contracts are: the consent, the
object and the cause pursuant to Art. 1261 CC. What could be emphasized is that the
contract is fully consensual therefore perfect upon conclusion, without any regard to
actual start of the work. The consent has to be free, voluntary and done by somebody
with contractual capacity. Object of the contract has to be possible, certain and not
against the law or ,good customs® (contrario las buenas costumbres).®* The cause is
identified with its typical social function, and consists in an exchange between
subordinated work, retribution at an employer’s expense and responsibility. The form of
the employment contract can be either written or oral (Art.8.1 WS). Although the
written contract is not necessary it is strongly encouraged, however in some cases
written form is obligatory, when a legal provision prescribes so (e.g. in the case of
training contracts, formation or vocational contracts, relief and fixed-discontinuous
contracts, performance of a determined assignment or service, part-time and domestic
employment contracts, as well as those entered into by employees hired in Spain to
work abroad for Spanish companies. Similarly, temporary contracts due to production
circumstances with duration of over four weeks shall also be in written form. The
written form has to be observed when required by law or one of the contracting parties.
Art. 8.2 WS establishes presumption that in case of the absence of written form, full-
time permanent contract was concluded, if not proved otherwise by temporal character
of the said work.

If the employment relationship exceeds four weeks, employer has to inform in
written form an employee of the essentials of the contract and major work conditions or
their possible changes. Royal Decree 1659/1998 names the essentials as such:
identification of the parties, the date of commencement of the employment relationship
and its supposed duration, address of the employer and address of the workplace and
whether or not it has a mobile character, professional classification, salary or wage and
the periodicity of the pay day, the distribution of working time, the right to vacation,
notice period of dismissal and applicable collective agreement. In case one of the parts
is invalid, it does not affect the validity of the rest of the contract. The fact that the
whole contract would be void does not affect an employee’s right to remuneration for

the hours actually worked.

8 Art. 1271 of the Spanish Civil Code
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I11.2.3 Other Agreements to the Employment Contract

Probationary periods are a common element of most employment contracts that
can be used as a screening tool to find out abilities of an employer and his/her
adaptation to the company. It has to be stipulated in a written form otherwise it is not
valid and cannot be convalidated afterwards in the collective agreement (e.g.
establishing all contracts to have probationary period). The law declares null
probationary clauses if an employee had been working in the company with the same
job description although with different contract or under different modifications.
Generally, the clause will be invalid if the company knows well enough the employee’s
skills well enough. Probationary period cannot exceed 6 months for the employees with
technical degree, for the rest of the employees 2 to 3 months.*® The collective agreement
can determine different duration not only in lesser extent but higher as well, excluding
the respective legal provisions. Only if it is obviously excessive or arbitrary creating
abuse of the right it becomes inefficient and the Statutory limits will apply. After all,
while concluding every single employment contract, the peried can be lower than the
one set out in the law or collective agreement. In situations like sickness, maternity,
adoption or custodianship, probationary period is extended for the time that had been
missed. After the probationary time elapses, the normal terms of the employment
contract will come into force.

Loyalty oaths are designed to limit employee’s ability to change employers and
work for a competitor or him/herself. We can find three types of Spanish employment
contracts. First, full dedication agreement ”(pacto de plena dedicacién) employer can
oblige an employee to sign this agreement to ensure that he/she will not render services
for another employer but only for adequate compensation (Art. 21.1. WS). An employee
can renounce this agreement in written form with the notification peried of 30 days,
and get back his/her liberty to work somewhere else, losing economic benefits or other
rights implied.

Second, “non-competition agreement” (pacto de no concurrencia), once the
employment relationship ends, obligation of non competence lasts if it was explicitly

concluded within the following legal limits (Art. 21.2. WS); for the technical employees

% For example employees who worked there as trainees and continue in same position for the same
company.

% Por the companies with more than 25 employees the probationary period is 2 months, 3 months are
applied in the companies with less than 25 employees. (Art. 14 WS)
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it cannot exceed 2 years and 6 months for the rest of employees. An employer has to
have a real industrial or commercial reason, and has to pay remuneration to the
employee (1f he does not pay, the employee is not bound by the agreement, on the other
hand, in case the employee does not fulfil the obligation, he/she has to indemnify the
employer with fixed amount of money decided by a judge).

Other type could be translated as “permanency in the company agreement”
(pacto de permanencia en la espresa), if an employee received some education or special
training in order to launch some project or to carry out specific work at expense of an
employer, an agreement to stay in the company can be concluded. The obligation cannot

last longer than 2 years and has to be stipulated in a written form.

IIL3 Permanent and Temporary Employment Contracts

IIL.3.1 Permanent and Temporary Contracts in the Czech Republic

The Czech Labour Code contains in Art. 39 a brief description of the two
alternatives of contract duration stating that an employment relationship lasts for an
indefinite period unless a fixed date has been expressly agreed.BT A temporary
employment relationship between the same parties may be agreed or prolonged for a
total period of two years from the beginning of such employment relationship between
the same parties within the said period, only if there is an interruption of at least six
months, previous employment contracts are not taken into account. It means that the
parties can conclude only one two-year long temporary employment relationship or few
shorter ones until they reach the maximum of two years. This regulation reflects the
limitations laid down by the Directive 1999/70/EC trying to prevent unlimited repetition
or prolongation of the temporary contracts.®® The few exceptions to this rule are: when
special law requires fixed-term employment relationship as a condition for the creation
of other claims; the replacement of an employee when he/she is not able to perform
work; grave operational reasons on the part of the employer consisting in the specific

features of the work (the reasons have to be specified in the written agreement or in the

¥ The date can be determined by specified date, event {completion of specific task, return from maternity
or parental leave) or by number of days to be worked. [fthe date is not precisely specified it has to be
identified in a way ruling out any doubts of when the temporary contract shall terminate. See Supreme
court decision file n. 21 Cdo 512/2001, SRNS, volume n, 15, p. 121

® Council Directive 199%/70/EC of 28 June 1999 concerning the framework agreement on fixed-term
work concluded by ETUC, UNICE and CEEP
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internal regulation of the employer if there are no trade unions engaged).”’ If an
employer concludes this contract without fulfilling the above conditions and the
employee gives writien notice insisting on being employed, the employment
relationship becomes indefinite. This also occurs if an employee continues working
after the contract duration elapsed and. at the same time, the employer knows about this
continuation. The rules above can not be applied on the contracts between an
employment agency and an employee assigned temporarily for another employer.

A temporary coniract is a widespread as instrument of flexibility enabling
workforces to be maintained at low cost but employers should pay more to temporary
workers in order to compensate them for their higher instability and reduce their
rotation costs. The use of fixed-term employment contracts for the sake of labour
market flexibility and employment growth, may cause side effects like low job
security and short employment relations can thwart training and lower labour
productivity. Temporary workers are supposed to be equally paid for the same
tasks as their permanent counterparts, and labour laws defend them against
discrimination. Our country has a low proportion of temporary (fixed-term) contracts
than we can find in other countries. According to the Czech Statistical Office the

temporary contracts represent 8% of the whole labour law contratation both in the year
2002 and 2008.%

[11.3.2 Permanent and Temporary Contracts in Spain

According to Art. 15.1 WS, employment contracts can be stipulated as indefinite
or temporary. Even though it is an individual decision there are certain rules. Permancnt
employment contracts are used in general. Every permanent contract has to be
communicated to the respective Public Service of Employment within ten days of the
commencement of the contract. ,Transition” from the temporary to the permanent
contract 1s possible in case the temporary contract circumvents the law (Art.15.3 WS).

The very specific consequence follows if an employer does not fulfil the duty to pay his

¥ See decision of ECJ C-519/08 (Koukou v Elliniko Dimosio) “successive fixed-term employment
contracts can not be used on the sole ground that such use is founded on provisions in the general laws
or regulations of a Member State. Whist, the concept of ‘objective reasons’, .... must be justified by the
existence of specific factors connected inter alia with the activity in question and the conditions under
which it is carried out.”

* Czech Statistical Office, Yearbook on Employment Statistics 2009, Table 2.35: Proportion of
employees with temporary contracts (Podil pottu zaméstnanch se smlouvou na dobu urtitou} available
at http://www.czso.cz/csu/2009edicniplan.nsft/5B004C401 D/BFile/31 1109023 5. pdf
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share of social insurance contribution longer than given probationary period that could
have been concluded. If so, the temporary employee acquires the same conditions and
treatment as permanent one. Jurisprudence considers circumvention of the law in cases
when: the temporary contract does not meet the proper requirements, especially causal
temporary nature (however, a wrong choice of the type of temporal contract constitutes
only formal irregularity); the contract, having an indefinite character at the beginning,
is afterwards “completed” with a time limit; and if an employee exceeds twenty-four
months in the period of 30 months in one company at the same position under two or
more temporary contracts or its modifications (except for internship, relief or
provisional contracts). %!

A feature of the Spanish labour market is the high incidence of all types of fixed-
term contracts. In a relatively short period of time, the Spanish labour market
went from having virtually no temporary work to a proportion of 31% of all the
contracts in the year 2002, since then the percentage decreased only to 29,3% covering
one third of the whole economy. ** Spanish employers utilize this institute at large
during the periods of unemployment contracting different employees every single year,
avoiding the obligation of severance pay circumventing the maximal period of
temporary contract for one employee.

The Jaw contemplates various cases of its use. To hire an employee for the
realization of work or service; if the market circumstances result in the excessive need
of employees as a response to the increased labour tasks; in case of substitution for the
employees with the right to get back their job positions, for example a woman returning
from her matemity leave. Other legally contemplated cases of temporary contracts are
those helping and supporting employment. It includes the substitution of employment
contracts with ,relief contracts to replace employees who are partially or entirely
retired, temporary contracts that can be concluded with disabled people or by certain
companies (empresas de insercién), intemship contracts such as vocational training

contracts or trainee contracts.

*I See the decision of ECJ C-378/07 to C-380/07 (Angelidaki, Greece) concerning the Fixed Term Work
Directive (1999/70/EC) saying that ,the renewal of successive fixed-term employment contracts in the
public sector is deemed to be justified by ‘objective reasons’ within the meaning of that clause solely on
the ground that those contracts are founded on legal provisions allowing them to be renewed in order to
meet certain temporary needs when, in fact, those needs are fixed and permanent.”

* Sciarra, S.: The evolution of labour law (1992-2003), National Report by Rodriguez-Pifiero Royo,
Miguel C., Developments in Labour Law in Spain Between 1992 and 2002, Office for Official
Publications of the European Communities, Luxemburg 2005, p.247-286 available at

http;//www.nd.edw/~lawlib/students/guide_labor law/vZEvolutionofl.abourlaw.pdf
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All the above mentioned suggest that there is a significant amount of contractual
types and modalities. We can define numerous basic contracts from which two are
considered indefinite and the rest is a fusion of temporary full-time or part time
employment contracts. I believe each of them deserves a brief introduction.

wContract facilitating permanent contractation® (contrato para el fomento de la
contratacion indefinida). It is a type of a permanent contract regulated in additional
dispositions to the law 12/2001 of 9th July, and has to be concluded in consistency with
the official model in a written form, with the unemployed who generally have
difficulties entering the labour market. Their objective is to facilitate collocation of the
foltowing groups.” The main difference from the general permanent contract is that the
indemnification in case of wrongful dismissal is rather limited and that the contracts
cannot be used in the company where in previous six months collective dismissal was
issued or in case the court declared wrongful dismissal (unless the collective
redundancy was accepted by the workers* representants).

wContract for the realization of work or service® (contrato por obra o servicio
determinado) is a contract with a determined duration, in order to contract workers for
determinated work or service, who work independently (,,con autonomia y sustantividad
propia“) within the scope of the company, whose duration, although limited in time, is
at the beginning uncertain.”® Collective agreements can identify certain work or tasks
that can be covered by this type of contract but cannot modify it to such extent to create
a new type of contract or broaden its prerequisites to tasks that cannot be subsumed to
the general activity of the company. Usually, it is used for permanent works that need
concession, The form should be written with clear and precise specification of the work
or service. If a worker is hired by this contract for other tasks or in case the written form
is not observed, the contract would change into indefinite, if not proved the obvious

temporality of the wok preformed. The estimated duration can be concluded, but in case

"' Young people between the ages of 16 and 30, unemployed women in professions with small ratio
of women, people older than 43, handicapped and those registered at 2 public employment office
(unemployment register) longer than 6 months, with those who were previously employed in the same
company for a fixed term, worked as trainees or to get vocational training. With the cancelation of the
contract, employee is entitled to 33 days of salary for every year of employment up to rax. 24 months.

7 Art. 15.1. a) WS and Art. 2 Royal Decree 2720/1998 of 18 December, it is also used for works

% Art. 15.1. a) WS and Art. 2 Royal Decree 2720/1998 of 18 December, it is also used for works that are
not inserted in constant ,,seasonal cycle”. They are performed ordinarily but are individualized and not
permanent. For example: a cook at school have fixed-discontinuous contract because it is repeated
activity in certain periods but not the whole year. On the contrary if the school offers extracurricular
activities, which are habitual but not the same every year we use the contract for the realization of wark
or service.
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of non fulfilment the contract remains valid but the contract can not be prolonged, only
concluded new one for different assignments. Termination of the contract is possible by
realization of work along with fifteen days prior notification (verbal or written) where
the contract was concluded for a period longer than one month. Non-fulfilment
obligates an employer to pay compensation equivalent to the salaries correspondent to
the remaining period of time determined in the contract,

wEventual contract for the reasons of production® (contrato eventual por
circunstancias de la produccién) is used to face up an increase and accumulation of
tasks due to the economical circumstances within company activities. A collective
agreement can determine types of work to be covered by this contract and the maximum
number of contractors. Maximal duration can be up to six months during the course of
twelve months, the prolongation is permitted only once but still for the maximum period
of six months, when the maximum time is exceeded, the worker gains the permanent
status as with an indefinite contract.”> The contract has to have a written form if the
duration is more than four weeks or concluded as part-time, the reason for its
justification has to be clearly and precisely described, referring to the provisions of the
Workers® Statute or the Royal Decree is not considered sufficient.”® Extinction comes
after the time concluded in the contract elapses or after the notification by one of the
parties. Without this notification of termination, the contract is extended to the legal
maximum of six months, or becomes indefinite if the six months had been already
reached.

wIransitory contracts™ (contrato de interinidad), the two objectives of this
contract are: first is to replace absent workers who have the right to come back to the
company and to obtain their previous job position; second is to temporarily occupy a
position with someone during the process of selection or promotion in order to fill it
permanently.‘” Moreover, there is a special presumption used to replace a female
worker, gender violence victim, who suspended her contract or uses her right to

»geographical mobility™ or a change of a workplace.

% Art. 15.1 b} WS and Art. 3 of Royal Decree 2720/1998 of 18 December. This contract is used in public
sector (public administrations) not when there is lack of officials but when there are vacant positions
where a transitory contract shoutd be used.

* Non-performance leads to relative breach of formal requisites.

"7 Art, 15.1 ¢} WS and Art. 4 of Royal Decree 2720/1998 of 18 December, In private companies the
duration in cases of vacant positions can not exceed 3 months, public administrations are regulated by
other norms.
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“Temporary contracts to support employment” (contratos para el fomento de
empleo) are intended to maintain or expand employment incentives, the two main types
are: temporary confract to substitute early retirees.”® Second type is a temporary

employment support contract facilitating the professional integration of unemployed

persons.”’

.+ Training confract” (contrato para la formacién) replaced the traditional
contract of apprenticeship and is now one of the principal methods used for personnel
selection and for absorbing young people into the labour market. They obtain theoretical
and practical training required to adequately perform a job or exercise an occupation
which needs a given level of qualification. The worker has to be older than sixteen and
younger than twenty-one. The age limitation is not taken into consideration in relation
to unemployed handicapped people, unemployed for more than three years, the socially
excluded, foreign workers, and people incorporated in training workshops (Escuelas-
Taller), youth employment centres (Casas de Oficio), and employment workshops (Talleres
de Empleo). Its duration cannot be less than six months or exceeding two years, other
periods, depending on the nature of the occupation or job, may be fixed through a
collective agreement. In this case, the maximum length may not exceed three years, or
four years if the contract is concluded with a disabled person. The theoretical education
is included in the effective working hours. When the contract is fulfilled, the employer
has to give the worker a certificate which attests duration of the theoretical training and
the acquired level of practical training.

» Work-experience contract (internship)” (contrato de trabajo en practicas) is
meant to facilitate professional practice for workers who have recently acquired an
academic degree from university or went through vocational training (intermediate or
higher), including other recognized equivalent academic degrees (by Ministry of
Education and Science or Autonomous Communities) that qualify professional practice.
It has to be concluded in the four years immediately following the end of the
corresponding studies (or 6 years if the person has some kind of discapacity). [ts
duration cannot be less than six months or exceeding two years. Minimal retribution can

be laid down by a collective agreement but never less than 60% than ordinary employee

** Ant. 1-5 of Royal Decree 1194/1985 of 17 July, The substitutes are recruited from the unemployed
registered in the correspondent Employment Office; any modality of the contracts can be utilized except
for the eventual coniract for the reasons of production and part-time contracts except for the substitution
of retirees already working part-time. Minimal duration is one year.

* Art. 17.3 WS, it supports employment of disabled workers and along with the Law 44/2007 regulates
insertion companies employing disadvantaged people to enable their rehabilitation into working life,
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in the same position receives. Ultimately the employer gives the employee a certificate
of practice with time served and job description.'®

Part-time contracts (contratos a tiempo parcial) are regulated in Art. 12 WS. The
aim is to enable employment when the production process does not require full-time
workers or when workers cannot perform their work on a full-time basis, thereby
promoting the stability of part-time employment. The employment contract is
considered to be a part-time when the services rendered over a given number of hours
per day, week, month or year is less than the working time of a comparable full-time
worker or less than the maximum legal working time. The contract may be temporary or
fixed-term, except in the case of training contracts. Part-time workers may not work
overtime, except in the event of force majeure (10 repair or prevent extraordinary or
urgent damages, however they may agree with the employer to additional or
supplementary working hours on top of the ordinary hours stipulated in the contract.'®!

. Periodic permanent contract” (contrato a tiempo parcial de trabajo fijo
periddico), is used for work that is repeated periodically at certain dates within normal
activity range of a company, the contract has to be of indefinite duration.'®

. Discontinuous permanent contract” (contrato de trabajo fijo discontinuo), Art.
158 WS, involves an irregular sequence of activity and inactivity that is not
predetermined and also is within the nermal range of a company. The work is repeated
but not on certain dates. It is mostly used in agriculture. The contract has to be in
writing in one document because it is going to be interrupted and renewed every year;
the time has to be approximately determined as well as the means of convocation and its
detailed rules that have to be already set off in the applicable collective agreement along
with specification of working hours. The contract has to be indefinite. Unlike the
previous case, the workers do not have the right to be summoned but in case the

workers were not called to work according to the rules in collective agreement, the

wrongful dismissal can be objected.

'“Art. 11.1 WS and Royal Decree 488/1998 of 27 of March

"' Art 12 WS amplified in Royal Decree 2317/1993 of 29 December. The contractual number of
additional hours may not exceed ordinary hours by 15%, unless otherwise established in a collective
agreement, but in any case may not exceed 60%. The total number of ordinary and additional hours
may not exceed the maximum legal daily limit for part-time work. Remuneration for additional hours
will be the same as for ordinary hours.

2 Art.12.3 WS, the periods are repeating every year (a hotel receptionist from July 1 till August 31),
since the contract is indefinite, if the warlker is not summoned to work the next season he/she can claim
against dismissal.
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“Replacement contract (hand-over contract)“ (contrato de relevo) is concluded
with workers in the unemployment register or workers who have already a fixed-term
contract with a company, to take over the part of the time made available by workers
entering partial retirement. The new previously unemployed employee takes over part of
work which was reduced to the partial retiree, and later the rest when the old worker
finally retires. The working day and wage can be reduced between 25% and 85%.'?

At last, there are two special fixed term contracts of indefinite as well as full or
part time character.

» Work-at-home contract * {contrato de trabajo a domicilio) regulated in Art. 131
WS, the work is supposed to be performed at home or a place chosen by the employee
without direct supervision from the employer.

» Group employment contract' (contracto de grupo), Art. 10.2 WS, applying to
the case where a number of employees are formed into a group, and where the intention
is to perform work collectively, an employer does not exercise his rights towards each
of them individually but only to their representant who gets paid and distributes the
salary to the group. Typical examples of such a group work are groups of musicians or

performing artists.

Chapter IV

Agreements on Work Performed QOutside an Employment Relationship

IV.1 Overview of the Czech Regulation

Even though employment relationships are the prevalent type of labour relations,
dependent work takes in other supplemental temporary types of agreements.
Agreements on work performed outside an employment relationship enable employees
to obtain economical means of support in case he/she does not have a chance to be
contracted as a regular employee by the employment contract or to the contrary, provide
for a person already in the regular employment relationship additional source of

support. It also brings many benefits to the employer; opening a possibility to contract

193 Art. 12.6 and 7 WS with Art. 166 of The General Law of the Social Security (Ley General de la
Seguridad Secial, approved by Royal Decree 1/1994 of 20 June), Royal Decree 113172002 of 31
Qctaober, and new Law 40/2007
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someone for work assignments of a lesser extent, more specific, not strictly based on an
organizational subordination and avoids many duties and obligations arising from the
employment relationship. This results to weaker protection of this relationship, more
specifically of the employee, bearing at the same time greater contractual freedom. This
type of work (as well as the participants}) is subject to special regulation of Sections 74 —
77 LC and subsidiary to the provisions of employment relationship except for the
regulation of remuneration, working hours and rest periods, severance pay, impediments
to work on the part of an employee and termination of an employment relationship,
which does not mean they cannot conclude it in an individual agreement. This type of
employment is sometimes identified as ,,precarious employment®.

There are two modalities of the agreements. First, an agreement on work
performance (dohoda o provedeni prace) where work performed may not exceed 150
hours in one calendar year. The said amount of hours also includes hours of work
carried out by certain employee for the same employer in one calendar year based cn
another agreement on work performance. An agreement setting out more than
prescribed limit would be void, however, could be considered to be an agreement on
working activity or employment contract. The agreement does not have to have a
written form because of the smaller extent of works performed under it. The content
should clarify the work description, extent of the work and remuneration which can not
be less than minimal wage. Termination of the contract depends on what was stipulated
otherwise the legal provision indicates the possibility of termination by agreement or by
completion of work. Notice of termination, immediate termination or withdrawal from it
is possible only if laid down by an individual agreement.'%

Second type, an agreement on working activity (dohoda o pracovni ¢innosti)
may be concluded by an employer with an individual provided that the volume of work
covered does not exceed 150 hours in one calendar year. If it does exceed one-half of
normal weekly working hours, this agreement cannot be applied. Fulfilment of this limit
is considered in the scope of the entire period for which an agreement on working
activity was concluded. If the period exceeds fifty-two weeks, time of the performed
work shall not overpass the average of the half of normal weekly working hours in the

period of fifty-two weeks.'” Unlike the previous agreement, this one has to be in

1 See Bélina, M.. a kol., Labour Law (Pracovni pravo), 3rd edition, C. H. Beck, Praha 2007, p. 387;
19 Section 76(2) and (3) L.C, practically, the work in particular weeks can exceed one half of weekly
working hours but in the computed average it should not exceed the limit.
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writing under the sanction of invalidity, whereas one copy has to be given to an
employee even without his’/her demand. So as to the content, the agreement has to
determine type of work, described as an assigned repeated activity - not a specific task,
the agreed scope of working hours and the period for which it is concluded (that can be
indefinite as well as temporary). In case the basic terms are not validly stipulated or the
written form was not followed, the whole agreement is void or, under some conditions,
the relationship can be considered as an employment relationship. Unlike the agreement
on work performance, here the parties can arrange the right to a paid leave or allowing
some impediments to work.'® A wider range of options for termination of the
relationship are available. It can be terminated at a day (if the agreement was
temporary), by mutual consent of the parties; unilaterally it may be terminated by any
reason or without. The notice period in the latter case 1s fifteen days starting the day of
the notice being served on the other party. An immedtiate termination of an agreement
on working activity can be realized if the parties stipulated certain causes into the

1
agreement.'"’

IV.2 Overview of the Spanish Regulation

In the Spanish labour law, we cannot find similar contracts falling out of the
employment relationship range as we have in the Czech Labour Code. The system 1s
different, of course, and resembling performance contracts are fully included into the
employment relationship. Classification of contract types is much more elaborated and
divided than in our labour law, however, Workers’ Statute is of very general nature in
comparison to our detailed Labour Code, that is why every type of contract as well as
other institutes, e.g. special relations is governed by its own royal decree, whereas our
Labour Code usually contains special provisions inside. I would at least mention two
contracts already described above in the section dedicated to the contracts. First, a
contract for the realization of work or service has the same object as our agreement on
working activity, but its duration is not very limited because is defined as a fixed-term

contract, that by law, cannot last longer than two years but certainly not as short as 150

% The maternity or parental leave is provided by law without any need to stipulate it separately, like e.g.

compensatory salary during sickness, marriage, death of a relative, searching for a new job (Section
191-196 LC, governmental decree n. 590/2006 Coll.)
197 ee Bélina, M.. a kol., Labour Law (Pracovn{ pravo), 3rd edition, C. H. Beck, Praha 2007, p. 386-87;
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hours. Second, an eventual contract for the reasons of production, although considering
the detailed description. there are only few similarities to both of our performance
contracts, I am giving this example because the object can fall within the group of
reasons for which a Czech employer might use an agreement on working activity
(excess accumulation of economic tasks, temporary sudden commercial needs of an
employer which can be cyclical every year), and the duration is limited to six months
during the period of twelve months having the real character of short-time work, not
only temporary (defined by Spanish labour law as having the maximum of twenty-four
months in the period of thirty months).'® The specific purpose is preventing its
extension to other works or activities for which we can use our performance

agreements.

Conclusion

Czech and Spanish labour law belong to the same group of continental law. The
democratic social structure and close view on basic human rights, freedoms and
principles of law makes these two systems similar in many ways. The main differences
arise from the composition of states, different traditions and history. The question of
political system is projected in the different legislation types however not much into the
content, because after all it has to meet the criteria of the new modern labour law. The
general function of the labour law is to protect employees as they form the weaker part
in labour law relations. The cardinal labour rights are equally written in basic
documents such as the Spanish Constitution or the Charter of Fundamental Rights and
Freedoms of Czech Republic. The diversion starts to be visible in the division of labour
relations and different classifications. Spanish Workers® Statute excludes many types of
individual labour law relations sorting them into a group of “special relations™ that are
regulated by many Royal Decrees as well as by the Workers® Statute. In the Czech
Republic, many of these occupations are not regulated separately or do not exist as a
group at all. The special types of employment relationships in Spain are: top

management, commetcial representative agents, domestic servants, and professional

198 gae the decision of ECJ C-306/07 (Ruben Andersen v Kommunernes Landsforening). The words
"temporary contract' in the Directive 91/533/EC are to be interpreted as referring to contracts and
employment relationships entered into for a short period. ... it is for the national courts to determine the
duration in each...that duration must, however, be fixed so as to provide effective protection of the
rights conferred on workers by the directive.
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sportspersons, artists engaged in public performances, dock labourers, and advocates in
law firms. On the other hand, in our country, top management with commercial
representative agents are the matter of the Commercial Code, and the rest is considered
to fall within the huge group of self-employed workers totally outside of the scope of
the Czech labour law.

So as to the excluded group, the resemblance in both states is very obvious.
Spanish Workers® Statute excludes self-employed workers, public servants, company
counselors and administrators, autonomous commercial agents or dealers, and works
performed for friends and family. The same groups are excluded in our country as well
even though not in express words. Only public servants are somewhat connected to the
Labour Code 1n case a certain act or the Labour Code itself say so. The employment
relationship in Spain is established solely by an employment contract. Here, along with
the contract, an appointment is also possible but for leading employees mainly in public
administration. Due to the European legislation essential terms of a contract are
practically the same although in case of obligatory written form, Spanish Royal Decree
lists more requisites than just the workplace, the type of work and the start date.

Permanent and temporary regulation could be considered as a type of contract
per se. In the Czech labour law it has no further differentiation. In Spain, so as to the
permanent contract there is no big difference, it is the temporary contract which is
divided into numerous different types of contracts. So many modalities, each for
different circumstances, which are sometimes hard to use, creating difficulties with
subsuming respective work under the appropriate contract. Some of these temporary
contract types serve for the same purpose as our agreements on work performance
outside an employment relationship.

The purpose of such a variety of Spanish employment contracts is explained as a
response to the need in times of crisis and high unemployment in Spain. The effort is
mostly seen in the replacement contract, where the elderly people partially retire and the
rest is taken over by the unemployed people to integrate them at least a little bit into the
labour process, We can also say that this helps to the employers as well by giving them
possibility to use special contracts to satisfy their special commercial needs, e.g. it is
easier to hire an employee using the “contract facilitating permanent contratation” than
regular permanent contract because the indemnity for wrongful dismissal are much

lower than for the latter.
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This all might have helped to revitalize Spanish employment market in the
eighties but during this crisis it has no effect at all. From the 45 828 172 inhabitants (as
of 1¥ January 2009) of Spain, 23 101 500 are economically active and 4 010 700 are
unemployed. The current unemployment rate is the highest in Spanish history. Over the
past 2 years the number of unemployed Spaniards had fourfold and counts 20% of the
active population.

The Czech labour law cannot show off such detailed regulation but has the
comfort to fit any situation to what is available. The rules are set quite straight therefore
not so many disputes arise about the use of appropriate contract type as in Spain. Labour
law also was not created for the purpose to fight unemployment. Right now, in
comparison with Spain, we are lucky to have only 9.8% of unemployment. Although
our labour law contract types do not offer many possibilities and room for manoeuvres
simplicity of institutes have many advantages as well. It meets one of the requirements
of law, to be comprehensible to laymen.

The differences are not so significant after all. To ensure the effective mobility
of workers within the European Union, the regulation is based on the general principle
of eliminating any direct or indirect discrimination based on nationality as regards
employment, remuneration and other working conditions, and harmonization of all the

labour law aspects, accordingly, the basic standards are similar to everyone.
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Druhy pracovndpravnich vztahi v Ceské republice a ve §panélsku

Hlavnim ugelem této Ceské &4sti je zhodnotit a shmout hlavni rysy a rozdily
Ceske a Spanélské upravy. Historické pozadi tvorby pracovniho prava obou zemi je
poznamenano dlouhymi totalitnimi reZimy. Spandlsko svrhlo frankistickou vlddu
v polovin€ sedmdesétych let a otevielo se demokratickym reformarm. Pfijetim nové
Spanélské Ustavy vr. 1978 bylo do pravniho fadu vtéleno mnoho zékladnich prav a
svobod pracovnéprivniho charakteru (napf. pravo i povinnost pracovat, prévo na
svobodnou volbu povolani, zdkaz diskriminace & zikladni socidlni prédva). Na tyto
udalosti navazalo i pfijeti 3pané&lského zikoniku prace vr. 1980, nazvany ,Estatuto de
los Trabajadores“ neboli Statut pracovniki. Vstupem Spandiska do Evropskych
spoleCenstvi vr. 1986, se spustila vlna legislativnich zmé&n, ktera kulminovala po
vzniku Evropské unie. Po¢inaje rokem 1993 se hlavnim motorem zmé&n stala povinnost
harmonizace evropskych smérnic, které sblizuji vé&tSinu pravnich odvétvi Elenskych
stata.

Jina situace nastala v Ceské republice. Po Sametové revoluci byla vytvotena
nové deska Ustava a¥ pii ptileZitosti rozdsleni Ceské a Slovenské federativni republiky.
Zakladni socidlni prava nasta své misto v Listing zdkladnich prav a svobod, zakonik
prace zr. 1965 byl oviem zachovan. Samozfejmé&, Ze nezistal nezménén, musel
reagovat na nové poteby trni ekonomiky, nastup privatizace a omezeny vliv statu. I
snaha za&lenit se do Evropské unie ssebou pfinesla fadu zmén vramci zajiSténi
fungovani svobody usazovéni 2 tim i jednotného trhu (napf. Uprava nediskriminace a
rovného 2achazeni, zékladnich pracovnich podminek, bezpe€nosti a ochrany zdravi pii
praci, konkuren&ni doloZky, zékazu fetézeni pracovniho poméru na dobu uritou atd).
Vstupem do Evropské unie jiZ daldl velké zmény nenastaly aZ do 1. 2006, kdy velel v
platnost novy zédkonik prace zavadgjici princip ,co neni zakézdno, je dovoleno® (se
znaénymi omezenimi) a delegadni zptisob propojeni s obanskym zékonikem (tzn.
ob&ansky zakonik se pouZije jen tedy, jestliZze to zdkonik price vyslovné stanovi).
Ustavni soud svym nalezern & 116/2008 Sb. roz3ifil smluvni svobodu Géasiniki mime
jiné tak, ¥e zménil komplikovana pravidla pro moznost odchylit se od zakoniku prace a
to pouze na pfipady, kdy to zdkonik prace (vyslovné) zakazuje nebo z povahy jeho
ustanoveni vyplyva, e se od ng& nelze odchylit, a od ustanoveni, kterymi se
zapracovavaji pfedpisy Evropskych spoledenstvi, ledaZe by $lo o odchylent ve prospéch

zaméstnance. Pro vztah k obéanskému zékoniku byl zaveden princip subsidiarity (tzn.
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pokud zakonik price nebude obsahovat urtité pravidlo, vidy se podpiirné pouZije
oblansky zakonik). U&astnici tak naddle mohou pouzit ob&ansky zakonik i bez vyslovné
delegace zakoniku prace. Vztah $panglského Statutu pracovniké a obéanského zakoniku
(Cédigo Civil) je taktéZ oviadan zésadou subsidiarity. Obansky zikonik je pfedpisem
~obecného prava® (,derecho comin“) subsididm® platnym vi&i  ostatnim
soukromopravnim pfedpisim. Explicitni ustanoveni o jeho podpfirném pouziti viak
nenajdeme ve Statutu pracovnikl, ale piHmo v vodnich &léncich 3panélského

ob¢anského zakoniku.

Prameny prava

Pod pojmem prameny prava rozumime zdroje poznani prava, které nauka déli do
dvou zékladnich skupin. Prameny materidlni, jako spoledenské okolnosti vzniku danych
prdvnich pravidel a prameny formalni, jako stitem uznané formy vyjédieni prava.
Pouze takové pravidlo chovéni, které mé statem uznanou formu pramene préva, je
pravni normou.

K formalnim pramentim pracovniho prava v Ceské republice fadime normativni
pravni akty (Ustava CR, Listina zakladnich prév a svobod, zakonik préce, zdkon o
kolektivnim vyjednavéni, zakon o zamé&stnanosti, minimdlni mzd& &i zakon o inspekei
préace), vnitropodnikové pravni normy (pracovni fad a vnitini pfedpis), technické normy
upravujici bezpetnost a zdravi pfi préci, mezindrodni smlouvy, primarni a sekunddrni
pravo Evropskych spoledenstvi a silou pFesvéd¢ivosti pisobici rozsudky vy$Sich soudu.

Postupem doby nabyvaji &im dal tim vice na vyznamu kolektivni smlouvy. Jedna
se 0 smlouvy mezi zaméstnavateli a zam&stnanci, jejichZ obsahem jsou individudlni a
kolektivni vztahy. Kolektivni smlouva mitZe upravovat platové &i mzdové podminky a
ostatni prdva v pracovnEpravnich vztazich, pfiéemZ nesmi uklddat povinnosti
jednotlivym zamé&stnancim. Odborové sdruZovani a kolektivni vyjedndvani je hlavnim
projevem svobody sdrufovini na ochranu hospodéfskych a socidlnich zajmi
garantovano jiz Ustavou. Zaméstnanei se ve vétsing piipadd organizuji v odbory nebo v
zaméstnanecké rady (mohou plisobit i vedle odborovych organizaci), které na rozdil od
odboril nejsou nadany pravni subjektivitou, nemohou byt proto ani stranou kolektivni
smlouvy. V ptipadé, e u zaméstnavatele nepisobi odborova organizace nebo pokud to

stanovi kolektivni smlouva, miZe vy$e zmindna prava zaméstnavatel upravit sim
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vnitinim pfedpisem. Poslednim vnitropodnikovym aktem je pracovni fad, ktery pouze
rozvadi ustanoveni zakoniku prace a jinych predpist.

Prameny prava Evropskych spoleenstvi u nds plati od vstupu do Evropské unie,
tj. od 1. 5. 2004. Jedn4 se hlavng o natizeni, ktera jsou pffmo aplikovateind v ¢lenskych
statech a smérnice, kieré musi byt ve stanovené lhité implementovany do naseho
pravniho fadu. Smémice miZe byt v uréitych pfpadech pifmo aplikovatelnd. Jednotlivci
se Ji mohou dovoldvat po vyprien{ tasového limitu, ktery je dan statu k transpozici do
narodniho pravniho Fadu, spliuje-li pozadavek pfesnosti a jasnosti bez nutnosti dals
provadéci upravy, podminku bezpodminednosti a zarovedl poskytuje jednotlivei prava
nikoli povinnosti. Pramenem jsou i nékterd rozhodnut{ Evropského soudniho dvora.
Nejzasadnéjsi vyznam maji rozhodnuti o pFedb&fné otazce, zajidtujici jednotny vyklad
evropského prava, kterd jsou zdvazna pro narodni soudy viech &lenskych stati. Ostatni
rozhodnuti zavazu)i zigastnéné strany, aékoli Evropsky soudni dvir povaZuje viechna
svd rozhodnuti za precedendni, ¢imzZ je ohroZena pravni jistota ostatnich statti Evropské
unie,

Mezinarodni smlouvy jak dvoustranné, mnohostranné & amluvy které jsou
vysledkem ¢innosti mezindrodnich organizaci jsou soucdsti eského pravniho fadu,
pokud byly schvéileny Parlamentem, ratifikovany prezidentem a ¥ddn& publikovany.
1919 formuluje mezindrodni pracovni standardy a vytvaff mezinarodni amluvy, které
&lenské staty mohou & nemusi pfijmout.

Dopliikovym pramenem préava, spi$e povaZzovanym za vykladové pravidlo, jsou
dobré mravy. Pojem dobrych mravié zahmuje platné normy morilky, které spolenost
uznava a zérovel mi zdjem na jejich dodrZovani. V samotném zékoniku prace jsou
zminény v souvislosti s vykonem pracovnépravnich prév a povinnosti, které nesmi byt
vrozporu sdobrymi mravy nebo spovinnosti zaméstnavatele pfi  vytvéfeni
pracovndpravnich vztahd v souladu s dobrymi mravy. V neposledni fadé se miZe
aplikovat i korektiv dobrych mravil v ob&anském zékoniku, ktery povazuje za neplatné
pravni Gkony, které se ptiéi dobrym mravim.

Prameny prava ve Spanéisku jsou v mezindrodni roving shodna s nasi tpravou.
Jak mezindrodni smlouvy, tak evropské pravo jsou soutasti pravniho fadu se viemi
disledky ztoho vyplyvajicimi. Spanglsky oblansky zikonik vyjmenovavd obecné
prameny prava jiZz ve svém prvaim &ldnku. Jsou jimi legislativni akty, zvyky a obeené

principy, pfi¢emz zvyky je moZno pouZit jen neexistuje-li aplikovatelny pravni ptedpis,
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nesmi se v3ak pfiit vetejnému pofadku. Pravnich predpisi je n&kolik drubit, Organické
zékony (Leyes Orgénicas) by se daly pfirovnat k nadim Ustavnim zadkontim. Mohou
upravovat jen zékladni prava a svobody, volebni zdkony, autonomni statuty
Jednotlivych autonomnich oblasti, zaleZitosti obrany, referenda a daldi otézky, které
stanovi Spenéiska Ustava. ObyZejné zakony (Leyes Ordinarias) upravuji vie co neni
vyhrazeno zdkonim organickym. Legislativni dekrety (Decretos Legislativos) a
krélovské legislativni dekrety (Reales Decretos Legislativos) jsou specidlni podzakonné
pravni pfedpisy se silou zakona, které vydiva vlada po predchozi vyslovné zékonné
delegaci. V ptipad® mimofddné a naléhavé potfeby vydivd vidda €z legislativni
nafizeni (Decreto Ley), které se oviem nesmi tykat zédkladnich prav a svobod ob&ani,
autonomnich oblasti a vSeobecného volebniho zdkona. B&inymi podzdkonnymi
pfedpisy jsou potom kralovska nafizeni (Reales Decretos) a ministerské vyhlasky
(Ordenes Ministeriales).

Statut pracovnikd za prameny pracovniho priva povaZuje zékony a nafizeni
statu, kolektivni smlouvy, viili smiuvnich stran, zvyklosti a praktiky daného zamé&stnani.
Jako piiklad nejdilezitgjsich pfedpisd v této oblasti miZeme zminit Ustavu, Statut
pracovniki, zdkon o prevenci pracovnich rizik, zakon o pracovnépravnim procesu a
z&kon o ptestupcich a sankcich na Gseku socidlntho potddku.

Z hlediska Zeského prava je zajimavd Uprava kolektivnich smluv dvojiho
charaktern, vymezena zékonnou tipravou, kterou se fidi. Prvni (statutarni) vychézi ze
Statutu pracovnik@i, ma normativni charakter, a jeji obsah se stava soudasti
pracovndpravniho vztahu zaméstnavatele a zaméstnance bez specidlni dvoustranné
smlouvy. Porueni povinnosti z t&chto kolektivnich smluv se ¥e$i v rdmci ,,socialniho
soudnictvi“. Druhy typ se zaklddd smluvng a spadd do plsobnosti 3panélského
obdanského zakoniku. K piijeti této kolektivni smlouvy je nutné pfistoupit v zdkonem
vymezenych piipadech, napf. porozhodnuti podnikovych vybord, zastupcl
zaméstnancl ¢i odborlt nebo nemohou-li se strany dohodnout na podobé statutamni
kolektivni smlouvy. Vzhledem k obéanskopravnimu zékladu, se spory z této smlouvy
tedi pred obecnymi civilnimi soudy. Zaméstnanccké a zaméstnavatelské organizace
urditych primyslovych oborfi uzaviraji rémcové dohody. Otdzky v nich zpracovavané
jsou ale vidy pouze dfl&i, napt. mimosoudni fe§eni pracovrépravnich spord. Poslednim
institutem jsou podnikové dohody (pactos de empresa), které maji subsidiamni charakter

ke kolektivnim smlouvam.
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Pracovnéprivni principy, priva a povinnosti

O hlavni soukromoprévni zisad® ,co neni zak4zéno, je dovoleno™ jsem se jiZ
zmifiovala v dvodu, budu se tedy jen strudng v&novat typickym zésadam deského
pracovniho préva uvedenym v zdkoniku prace. Zakonné vyjadieni zavadi principy
pracovintho prdva ve formé povinnosti zaméstnavatele. Patfi mezi n¢ hlavné zékaz
penageni rizika z vykonu zavislé prace na zaméstnance, zajisténi rovného zachdzeni se
zaméstnanci, nediskriminace, rovného odméfovani za stejnou préci a prci stejné
hodnoty, z4sada poskytovani informaci a projednéni, zékaz ukladani pen€Znich postihi
za porufeni pracovnéprivnich povinnosti, zékaz sjedndvani =zajist€ni zavazku v
pracovnépravnim vztahu a zasada jednani, a v neposledni ¥adé vytvdfeni a rozvijeni
pracovnich vztahdi v souladu s dobrymi mravy. Na druhou stranu, povinnosti
zam&stnancl zde nejsou viibec zminény, kromé& téch které lze dovodit z pojmu zdvislé
prace, by bylo moZné povaZovat za povinnost logjalitu, respektovani legitimnich z4jmd
zaméstnavatele &i povinnost spolupracovat s ostatnimi zaméstnanci.

Ve 3pandlské vpravE podobnd vyjadieni existuji. Zavazuji zaméstnance
k povinnosti podilet se na zvySovani produkce a nekonkurovat zaméstnavateli.
Souhrnem povinnosti je definovan institut ,smluvni dobré viry*, kterd uklada
zaméstnanci jednat v souladu s povinnostmi vyplyvajicimi z jeho pracovni pozice a brat
ohledy na to, aby zaméstnavateli nevznikaly Zkody. V praxi to pro zaméstnance
znamend ohlaSovaci povinnost ohledné nedostatkti na zafizenich & materidlech,
neptijimat dary &i Gplatky, dodrZovat obchodni tajemstvi ¢i nepracovat za doby trvani
pracovniho poméru v konkurenénim prostfedi. Span&lskd Gprava ktomu viemu
zakotvuje jeSté spectdlni pracovné€pravni principy pouZivané jako interpreta¢ni voditka
pro vykiad vSech pracovnéprdvnich ustanoveni . Jako hiavni je uvadén princip ,,v
pochybnostech ve prospéch pracovnika™ (in dubio pro operario). ktery je jiz = dikce
jasny bez nutnosti daldich podrobnosti. Nastane-li kolize mezi dvéma &i vice predpisy
stejné pravni sily, rozpor se fedi ,pouZitim pro zaméstnance vyhodngjsiho pravidla®.
Poslednim je princip ,,vyhodn&j$i podminky” umoZujici sjednat jak dvoustrannou
dohodou, tak jednostranné z podnétu zaméstnavatele nadstandardni pracovni podminky

(napf. pro uritou skupinu pracovniki), které se timto zplisobem stanou soudasti

individualni pracovni smlouvy.
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Zakaz diskriminace je ve Statutu pracovnikl velmi detaiin€ propracovan a
zaklada nejen sankce v oblasti socialniho soudnictvi, ale pHi vaZn&jSich provingnich
hrozi i trestni sankce odnéti svobody od dvou mé&sici do Zesti let. Diskriminaci
v &eském prostredi upravuje zdkon o zamdstnanosti, antidiskriminaCni &i pFestupkovy
zékon. Diskriminace sama o sobé& trestnym &inem neni. Trestni zakon jen definuje
ndkolik skutkovych podstat trestnych &ind, které mohou mit souvislost s

diskriminaénimi postoji &1 predsudky.
Druhy pracovnépravnich vztahi

Pracovnépravni vztah je pravem upraveny vztah alespofi dvou subjektd, ktery
vznikd v souvislosti s jejich iasti na pracovnim procesu. Zakonik prace je déli na dvé
zdkladni  skupiny, individualni a kolektivni. Pfedmétem  individualniko
pracovnépravniho vztahu je konani préce za odmeénu (zahrnuje pracovni pomér a vztahy
vyplyvajici zdohod konanych mimo pracovni pomér). Radime sem i vztahy s timto
souvisejici, ptedchazejici vznik pracovniho poméru, existujici paralelné s nimi {napt.
vztahy v oblasti bezpenosti prace) a odvozené od zakladnich (sank&ni vztahy).
Kolektivni pracovné&prdvni vztahy se vyznaduji pluralitou subjektt. Na jedné strané stoji
zaméstnavatel (popf. svaz zaméstnavatell) a na druhé zastupiteiské organy
zaméstnancu.

Vztahy, na které se zdkonik price vztahuje jen pokud to ten & jiné predpisy
vyslovng stanovi a ty, které se jim fdi subsididrné (tzn. nestanovi-li zviaitni ptedpis
Jjinak) nazyva nauka dal3imi vztahy 0¢asti na praci. Mezi n€ pat¥i nap¥. vztahy justicnich
Cekatell, zaméstnancl ve sluZebnim poméru, dekateld na vykon statni sluzby,
zaméstnanci Probadni a mediadni sluzby, akademickych pracovnikii vysokych $kol,
pedagogickych pracovniki, veliteld plavidel a Clentd posadek plavidel provozujicich
namofni plavbu, advokath vykonavajicich advokacii v pracovnim poméru a advekatnich
koncipienti, asistentd soudci, asistentdl stitmich zastupcd, notdfskych kandidati a
koncipienti, exekutorskych kandidith a koncipientd. Pravni postaveni manaZeri a
vysokych vedoucich pracovnikl spole¢nosti neni nikde upraveno, manazerské smlouvy
jsou uzavirdny podle ustanoveni obchodniho zdkoniku o mandatni smlouvé.,

Spanglskd nauka nijak zvla$f netddi pracovnépravni vztahy na zakladni,
odvozené, pracovni &i pracovnépravni, ackoli by bylo mo#né udslat podobné tiidéni

vCetné univerzdlné platného d&leni vztah@t na individualni a kolekiivni, Statut
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pracovnikQi definuje nejdiive zavisiou praci jako zaklad individualniho
pracovnépravniho vztahu, dle pracovnéprivni vztahy “specialni* a ,,vyloudené®.

Za specidlni povaZuje ty, jejichZ hlavni t€Zidt€ normativni Upravy spodiva v
kralovskych natizenich (Reales Decretos) a Statut pracovniki se na né pouZije pouze
podptrné, pokud nafizeni nestanovi jinak. Mohou byt pfirovnany k nékterym nafim
vztahdim uéasti na praci podléhajicim principu subsidiarity. Vy&et ve Statutn pracovnik
neni taxativni a pfipousti, aby jiné zdkony mohly prohlasit za ,,specidlni* i dal${ ¢innosti
a zahrnuje: vrcholovy management, obchodni zastupce, sluZby v domécnosti
neprovozované jako je podnikatelskd <innost (sluZebnictvo, Uklid), profesionaini
sportovce, vykonné umélce, piistavni d&lniky (jejichZz napini prdce je nakladka a
vyklédka lodi), podobné jako u nds, advokaty zaméstnané v pravnickych kancelafich,
zdravotné postiZené ve specialnich pracovnich centrech, prace odsouzenych osob ve
vézeni, civilni zamé&stnance na vojenskych zadkladnach, doktory zaméstnané
v nemocnicich, mladistvé v napravnych zatizenich nebo duchovni.

Z dosahu pracovniho préva jsou ve Span&lsku vyslovné vyloudeni autonomni
pracovnici (u nis osoby samostatng vydéle€n€ &inné), osoby ve sluzbach statu a
oblastnich samosprav, vetejni funkcionafi, &lenové rad & jinych organt spolefnosti,
nezavisli obchodni zastupci, autorizovani pfepravei s vlastnimi nékladnimi vozidly a
nakonec 1 sousedské, rodinné a dobrovolné prace, za které nendlezi odmeéna. Vztahy
téchto osob se ¥di vlastnimi pravnimi predpisy, které obsahuji komplexni Gpravu
plynouci ze zvladtnosti daného pracovniho odvetvi. Zékladni statut vefejnych
zaméstnancl se vztahuje nejen na vefejné funkcionafe, ale i fadové zaméstnance
vefejného sektoru. Samostatng vymezuje €astniky, zdkladni préva a povinnosti, zpiisob
vyb&ru zamdstnancd vefejnych tfadd, podrobné déleni jednotlivych kategorii statnich
zamé&stancy, sluZebni postup, podminky kolektivniho vyjednavani i specidlni zpisoby

zaniku pracovniho vztahu.
Pracovni pomér

Pracovni pomér se v Ceské republice zaklada zpravidla pracovni smlouvou.
Jmenovénim vznikd pouze u vedoucich pozic, napfiklad organizaénich sloZek stétu,
statnich podnikii, pfispévkovych organizaci & 3kolskych pravnickych osob. Ve
Spanélsku je pracovni pomér moZné zaloZit pouze pracovni smlouvou. Jmenovani je

institutem administrativnim, vyhrazenym pro stitn{ zaméstnance.
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Smluvnimi stranami mohou byt v pozici zamé&stnavatele pravnické i fyzické
osoby. Vzhledem k poZadavku osobniho vykonu price, zaméstnancem se miZe stat
pouze osoba fyzickd. Dle feské dpravy, fyzickd osoba vroli zaméstnavatele ma
zplsobilost k pravim a povinnostem od narozeni, zpiisobilost svymi ukony nabyvat
prava a povinnosti, neboli zptsobilost k pravnim tkonfim vznikd a? dovrienim 18 let
veéku. Ustanoveni o zplnoletnéni obsaZena v obéanském zékoniku se pro tigely zakoniku
prace aplikovat nemohou. Jinak je tomu u zamé&stnance, jeho zptsobilost mit
v pracovnépravnich vztazich prdva a povinnosti, jakoZ i vlastnimi tkony tyto povinnosti
nabyvat vznika dovrienim 15 let, soutasné viak plati, Ze nastup do prace milZe byt
sjedndn aZ po ukon&eni ¥kolni dochdzky. Timto dnem miZe zaméstnanec piné
uplatiiovat sv4 prava a povinnosti. Jedinou vyjimkou je dohoda o hmotné odpovédnosti,
kterou je moZné uzaviit nejdiive v den, kdy dosahne 18 let.

Ve Spanélsku se nerozli§uje mezi pracovnéprivni zpisobilosti zaméstnance a
zaméstnavatele. Plnou zplsobilost kpravnim tkondm a tedy 1 kuzavieni
pracovnépravni smlouvy (at’ jiZ stoji na kterékoli stran&€) vznika zletilosti, tak jak ji
definuje 3panélsky obdansky zédkonik. Ten kromé& obecné zésady dovrdeni 18 let vEku
poditd i se zplnoletn&nim v pipad® uzavieni manZelstvi. Plnou zplsobilost maji téz
svobodné osoby star§i 16 a mladii 18 let Zijici nezavisle na roditich, bez jejich
ekonomické podpory, ktefi s timto zplisobem Zivota nezletilého souhlasi. Zplnoletnit
nezavistosti lze i osobu mladii 16 a stardi 14 let souhlasem soudu. Ostatni nezletili
maji ptistup na pracovni irh diky institutu limitované prévni zplsobilosti upravené ve
Statutu pracovnikfi. Limitovana pravn{ zpdsobilost spodivéa v udgleni souhlasu rodiéd (€
jiného zakonného zdstupce nezletilého) k tomu, aby dité mohlo uzavfit pracovni
smlouvu. Souhlas takto udgleny, nezletilého opravituje ke kterymkoli dal¥im
pracovndpravnim tkondun v&etn& vypovédi. Pro fyzické osoby zaméstnavatele plati, Ze
zplisobilost se Fidi gpandlskym obanskym zakonikem a nastupuje zletilosti (pfipadng
zplnoleténim svatbou &i nezavislosti).

Hlavnim pfedpokladem vzniku pracovniho poméru je uzavieni pracovni
smlouvy. Cesky zam@stnavatel je povinen ji uzaviit pisemnd s vyjimkou ptipadd, kdy je
uzaviran pracovni pomér na dobu kratdi neZ jeden mésic. OvSem ani nedodrZeni
pisemné formy nema za nésledek absolutni neplatnost. Pracovni pomér tak bude platny
do doby, nez se ji n¥ktery zuastnikd nedovold. Princip relativni neplatnosti tak
odstranil diiv&j$i disledek neplatnosti pracovni smlouvy - fakticky pracovni pomér.

Jako podstainé néleitosti pracovni smlouvy stanovi zdkonik price druh prace, ktery ma
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zameéstnanec pro zam&stnavatele vykondvat, misto nebo mista vykonu prace, ve kterych
ma byt prace vykondvina a den nastupu do price. Doba na kterou je pracovni pomé&r
sjednavan neni podstatnou néaleZitosti a neni-li uvedena plati predpokiad, Ze pracovni
pomer byl uzavien na dobu neurtitou. Neobsahuje-li pracovni smlouva tidaje o pravech
a povinnostech vyplyvajicich z pracovniho poméru, je zaméstnavatel povinen
zaméstnance o nich pisemng informovat & to nejpozdé&ji do 1 mésice od vzniku
pracovniho poméru. Obsah této informace vychézi z evropské smémice ¢. 91/553/EC.

Spanélské pracovni pravo umoziiuje pracovni smlouvu jak pisemnou tak tdstni.
Pisemné musi byt uzaviena pokud to stanovi zdkon nebo je to poZadavek jedné ze stran.
Neni-li pisemnd forma dodrZena, ma se za to, Ze je uzaviena na zdkonem stanovenou
tydenni pracovni dobu a na dobu neurfitou. Statut pracovnikd neobsahuje Zadné
podstatné naleZitosti, bez kterych by se pracovni smlouva neobedla. Stanovi pouze
povinnost informovat zaméstnance o ,zakladnich prvcich® (elementos esenciales)
smlouvy a hlavnich pracovnich podminkach, které nejsou jiz ve Statutu vyjmenovany a
vymezuje je aZ kralovské nafizeni, které také vychazi z povinné uvadénych informaci
dle vyse zmifiované smérnice.

Zkudebni doba je v Cechach jednou z podminek, které mohou byt sjednény ve
smlouvé pracovni &i jiné. Je nutno ji sjednat vZdy pisemné na dobu, kterd nesmi
pfekroéit tH meésice ode dne vzniku pracovniho poméru. Nasledné prodluZovani
dovoleno neni a to i v piipadé, %e byla pivodné stanovena na dobu kratsi neZ
maximalni. K prodlouzeni dochazi pouze v pfipadé preka¥ek v praci, pro které
zaméstnanec v prab&hu zkudebni doby praci nevykonavi. Spanglska Gprava je velmi
podobnd, li¥ se hiavn® délkou zkuSebnich dob. Zaméstnanci technického zameéfeni
mohou byt ve zkugebni dob& aZ na Sest m&sic, s ostatnimi zaméstnanci je sjednavana
na dobu dvou mésicd, je-li ve spoleénosti vice jak 25 zamé&stnancl a tfi mésice ve
spoletnostech s vice jak 25 zaméstnanci. Kolektivn{ smlouvy mohou stanovit 1 doby
vy$8i neZ je zdkonné minimum. Na druhou stranu, zneuZ{vé-li zaméstnavatel tohoto
prava a urtuje dobu nepfiméfenou, stane se kolektivni smlouva vtomto bodé

neadinnou.
Pracovni smlouva na dobu uréitou a neuréitou

Zakonik prace se zabyva dobou pracovniho poméru velmi struéné. Pracovni

pomér je sjednan na dobu neurtitou, pokud nebyla v pracovni smlouvé vystovné urena
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doba jeho trvani. Zplisoby uréeni mohou byt rlizné, od pfesného data, uréenim po&tu
mésict & jinym zplisobem ze kterého je moZné uréit, o jakou dobu se jednd. Mezi tymiz
ucastniky ji lze sjednat nebo prodluZovat nejvyse na dobu 2 let. Pokud od skongeni
pfedchoziho pracovniho poméru na dobu wréitou uplynula doba deldf nez 6 mésicl, k
pfedchozimu pracovnimu pomé&ru na dobu urditou mezi tymiz Uastniky se nepiihlizi.
Existuji 1 vyjimky pro které toto pravidlo neplati (stanovi-li tak zvla$tni piedpis, jedna-li
se 0 nahradu za dotasné nepfitomného zaméstnance, z vaznych provoznich divodd na
strané zaméstnavatele nebo potieba spotiva ve zvladtni povaze prace zaméstnance).
Sjedna-li zaméstnavatel se zaméstnancem trvani pracovniho poméru na dobu uritou,
atkoliv nebyly splnény zdkonem stanovené podminky a oznamil-li zaméstnanec pied
uplynutim sjednané doby pisemné zaméstnavateli, Ze trvA na tom, aby ho dale
zaméstndval, plati, Ze se jednd o pracovni pomér na dobu neuréitou.

Ve Spanélsku jsou ve Statutu pracovnikd vyslovng vyjmenovény pfipady, kdy je
moZné uzavkit smlouvu na dobu urditou. Jednd se o piipady, najmuti zamésinance
k vykondni ur€ité prace nebo sluZby, v disledku nahromadéni kol zplisobené trznimi
okolnostmi, v pfipadech zastupu nepfitomného zaméstnance, ktery mé pravo po svém
névratu ziskat své misto zpét, &i smlouvy na dobu urditou na podporu zamésinanosti.
Pteména pracovniho poméru z uréitého na neurdity je stejnd jako u nds, nastupuje tehdy,
je-li smlouva sjednana v rozporu se zakonem (tzv. ,fraude de ley*). Mim&j3{ nésledek
nastava pokud zaméstnavatel neodvadi za zaméstnance platby na socilni pojisténi po
dobu delsi neZ by &inila zkudebni doba, kterd by mohla byt v konkeétnim piipadé dle
zékona sjednana. Zaméstnanec tak ziska ndrok na ,, stejné podminky a zachdzeni jako
ma zaméstnanec na dobu neurditou”. To neplati, prokaZe-li se doCasnost vykondvané
prace &i sluzeb. Dvouletd lhita s $estimdsiSni pfestavkou je zde formulovana tak, Ze
pracovni pomér na dobu uritou nesmi pfesdhnout 24 mésic v obdobi 30 kalendafnich
mésicl, s vyjimkou staZi, smluv o nahradnictvi a prozatimnich smluv viz niZe.

Spanélské pracovni pravo se nespokojilo s délenim smluv jen dle doby, na
kterou se uzaviraji. Jednotlivé smluvni typy v sob& zahrnuji rizny G&el, pracovai dobu,
dobu trvani i okruh osob skterymi je moZno smlouvu uzaviit. Pokusim se struéné
charakterizovat ty nejhlavngj$i. Vzhledem k tomu, Ze 3panélské smluvni typy nemaji
gesky ekvivalent, jsou jejich nazvy pouze orientalnim pfekladem, nikoli oficialnim
nazvem.

Smlouvy usnadiujict uzavirdni smiuv na dobu neurditou” jsou uzaviriny

s osobami, které maji tradi&né ztiZeny pfistup na pracovni trh. Jejich ifelem je usnadnit
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pracovni zallenéni mladych lidi mezi 16 a 30 lety, nezaméstnanych Zen v profesich s
Jejich malym zastoupenim, osob starsich 45 let, handicapovanych a osob registrovanych
na taméjsim fadu préce po dobu del§i 6 mésich. Navic i s témi, ktet{ diive pracovali na
dobu uréitou, vrémeci sti¥e nebo pracovni praxe u zaméstnavatele, ktery timto
zplsobem ptijimd nové zaméstnance. Hlavni rozdil od normélni smlouvy na dobu
neurcitou je omezend povinnost odskodnéni v ptipadech neopravnéné vypovidi.

»Smlouva o provedeni prdce nebo sluby” je smlouvou na dobu uréitou
s nejistou dobou trvani. Z toho ditvodu, ptekrodi-li se sjednana doba, smlouva i pEesto
zlstava platnd. ProdlouZena miZe byt, jen zm&ni-li se zirovesi i druh préce, ktery musi
spadat do ramce pfedmétu &innosti zamestnavatele. Kolektivni smlouvy vétdinou urdujf
okruh praci, které¢ budou zajistovany t¥mito zaméstnanci, protoZe zaméstnanec pracuje
na zaméstnavateli relativné nezdvisle. V ptipadé, Ze by nebyla uzaviena smlouva
pisemné nebo druh prace nespliiuje zdkonné poZadavky, zméni se na smiouvu na dobu
neurcitou.

~PFileZitostnd smlouva zdvisld na okolnostech produkce® &eli zvyfené potiebe a
nahromad&ni pracovnich Ukold zavislych na ekonomické situaci. Kolektivni smlouva,
stejné jako v pfede§lém piipad€ uréuje okruh praci 1 maximaini pocet kontrahent. Doba
na kterou je smlouva uzaviena nesmi pfesahnout 6 mésic v obdobi 12 mésich jinak se
jeji trvani opét zméni na dobu neur€itou.

. Prozatimni smlouvy " jejichZ uéelem je nahradit nep¥itomné zaméstnance, ktefi
maji pravo vratit se na své pracovni misto po odpadnuti pfekaZky v préci nebo dotasné
zaplnit uvolnénou pracovni pozici v dob& probihajiciho vybérového fizeni. Specialnim
piipadem je vyuZiti této smlouvy k nahrazeni pracovnice, obéti sexualniho nasili, ktera
doéasné perusila pracovni pomér a vyuzila moZnosti zmény pobytu ¢i mista vykonu
prace.

. Smlouvy na dobu uréitou na podporu zaméstnanosti* jejich felem je zvysit
potet zaméstnanych osob bud' nahrazenim pfed€asnych dichodcd nezaméstnanymi
osobami nebo pomoci podptrnych smluv na dobu uréitou usnadfiujici profesionalni
uplatndni handicapovanych nezaméstnanych ve spoleénostech jako jsou u nés chranéné
dilny. Smlouva nesmi byt sjedndna na Sastedny uvazek a musi byt uzaviena alespoti na
dobu jednoho roku.

. Smlouva o odborné praxi* nahradila traditni ufhovskou smiouvu a stala se
jednim z hlavnich zpiisobi zadleiovani mladych lidi do zamdstnani, tim, Ze ziskaji jak

praktické tak teoretické znalosti v oborech, ktere vyzaduji uréitou troven praxe.
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Smlouva nesmi byt uzaviena na dobu krat$i ne? Sest mésici a deld{ nez dva roky.
Odborna praxe je v ur&itych oborech povaZovana za soudast vzdélani, je proto uréena
osobdm od 16 do 21 let. V&kové omezeni se nevztahuje na osoby zdravotné postiZené,
nezaméstnané déle neZ tH roky, socialné vyloudené, zahranini pracovniky, a osoby
zaClenéné v ucfiovskych dilndch, zam&stnaneckych centrech pro mladistvé &
zaméstnaneckych dilnich (podobné na%im rekvalifika®nim centriim). Teoretické
vzdEléni je nedilnou soudasti odborného vycviku a politd se do pracovni doby. Za
vykonanou praci pfislusi odmeéna, ktera nesmi byt niZ3{ neZ stanovena minimalni mzda.
Podobnou povinnost u nés zakotvuje §kolsky zakon, podle kterého zaméstnavatel musi
poskytnout Ziklm stfednich $kol a studentim vy3sich odbornych 3kol odménu za
produktivni ¢innost ve vysi 30% minimalni mzdy.

«Smlouva o stdZi" poskytuje staZistim piileZitost ziskat praktické zkuSenosti
spojené s jejich studijnim programem. StaZistou miZe byt pouze absolvent vysoké,
vy$si odborné Skoly i drzZitel jiného Ministerstvem $kolstvi uznaného titulu. Smlouvu
mohou absolventi uzaviit pokud od konce jejich studia neubéhly vice jak Etyh roky.
Doba trvani stiZe nesmi byt krat$i Sesti mésict a deldi dvou let. Na rozdil od
neplacenych staZi jak je znime u nés, ve Spanélsku je nutné staZistovi platit mzdu, ktera
nesmi byt niZ8i nez 60% mzdy srovnatelného zaméstnance dané firmy.

., Pracovni smlouva na édstedny tivazek' je jakékoli smlouva, ktera je uzaviena
na dobu krat3i ne? stanovené tydenni, mési¢ni & rodni pracovni doba nebo na dobu
kratdi neZ je pracovni doba srovnatelného zaméstnance na plny Uvazek v dané
spole&nosti, Ve Spanélsku pracovni pomér na astedny Gvazek nemd velikou tradici.
Podil takto zaméstnanych tvoli pouhych 11%, u nas dokonce jen 4,3%. Zaméstnanci
nesmi pracovat prescas, pouze v pFipadech udalosti zpisobenych vy33i moci je mozné
nafidit prestasové prace k odstrangni nahlych 3kod. Lze se v3ak dohodnout na
dodate€nych & dopliikovych“ prestasech, kieré obecné nesmi prekrocit 15%
zkriceného pracovniho tivazku. Kolektivni smlouvy mohou tuto hranici zvy§it aZ na
60%.

. Smlouva na édstecny ivazek na stdlé prdce pravideiné se opakujict” je, atkoli
to tak na prvni pohled nevypada, smlouvou na dobu neuréitou. VyuZiva se pfi najimdni
zaméstnanch na price, které se v urfenych obdobich periodicky opakuji. Neni-1i
pracovnik v daném obdobi ,vyzvan Kk praci“ ma pravo Zalovat jako v piipadé
neopravnéného propusténi. Piikladem miiZe byt sezénni recepéni pracujici kaZdoroCné u

stejného zaméstnavatele ve stejném obdobi napf. od 1.7. do 31 8.
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“Smlouva na stdlé prdce nepravidelné se opakujici”, které spadaji do pfedmétu
Cinnosti zaméstnavatele. Opé&t se jedna o smlouvu na dobu neur&itou s tim, Ze se mimo
pracovni obdobi pozastavuje a ka?dym rokem obnovuje. Pozadavky jsou jak na obsah,
tak i na formu. Pisemna smlouva musi obsahovat ptiblizna obdobi, na ktera se vztahuje
véetné zplsobu vyzvy k praci (napf. podle sluZebniho st4fi). Neni-li zam&stnanec
vyzvan k préci v diisledku nesprdvného postupu pfi svoldvani zaméstnanci, je opravnén
namitat neopravnéné propusténi. Nejroziitengjsi je jejich pouziti v zemadslstvi,

~Smlouva o ndhradnictvi* je formou flexibilni formy organizace prace na
principu sdileni pracovniho mista. Spoletnost ji sjedndvd s nezaméstnanym
registrovanym na Ufadu prace nebo s vlastnim zaméstnancem v pracovnim poméru na
dobu urfitou, aby pfevzal ¢ast Gvazku po zaméstnanci, kterému byl tvazek sniZzen
z divodu &asteéného odchodu do dachodu. Pracovni doba a odména mohou byt
Castednému ditchodci zredukovany v rozmezi 25% - 85%.

Posledni dv& pracovnim prdvem vyslovné upravené smlouvy jsou ,, smlouva pro
praci z domova” a “skupinovd pracovai smlowva”. U druhé zmifiované je jednou
stranou zaméstnavatel a druhou skupina lidi zastoupena jedinym zastupcem jednajicim

za viechny. Je mu placena odména, kterou nasledng rozdéli mezi ostatni Cleny (napf.

hudebni skupiny ¢i orchestry).
Dohody o pracich konanych mimo pracovai pomér

Ceské pracovni pravo rozliSuje mezi pracovnim pomérem a dohodami o pracich
konangch mimo pracovni pomér z hlediska rozsahu konané prace. Zaméstnavatel tak pfi
plnéni kritkodobych tkold nemusi najimat zaméstnance na dobu neurditou a vyhne s¢
povinnostem plynoucim z pracovniho pomén, které ani pro zamé&sinance nemusi byt
nutné nevyhodou. Jiny je rezim placeni dani, socilniho a zdravointho pojistént,
yypovédni lhity, naroku na dovolenou, ptekaZek v prci na strané zameéstnance, &
neexistence odstupného. Vyznaluji se nizkou ochrannou funkei a stabilitou hlavné
z pohledu zamé&stnance, proto se jinak nazyvaji prekérmni zamé&stnani.

Prvnim typem je dohoda o pracovni ¢innosti urfend pro prace, jejichZ
predpokladany rozsah neni vy38i nez 150 hodin v jednom kalenddinim roce. Zarovei
musi byt splnéna podminka, Ze zaméstnanec nemii¥e vykonavat praci v rozsahu
prekrafujicim v priiméru polovinu stanovené tydenni pracovni doby, posuzovano za

celou dobu, na kterou byla uzaviena (max. 52 tydni). Do tohoto rozsahu se zapo&itiva
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také prace zaméstnance pro zaméstmavatele v tém3e roce na zakladé jiné dohody o
provedeni prace. Dohoda musi byt v pisemné formé&, vopaném piipadé je stiZena
sankci neplatnosti. Mezi zékladni obsahové néleZitosti patfi druh prace, sjednana
odména a doba, na kterou se dohoda uzavird, Na rozdil od dohody o provedeni prace, si
strany mohou upravit dovolenou, rozsifit pouZiti piekaZek v préci na strané zamestnance
a stanovit zpisoby zrufeni dohody. Dohodu miiZe ukontit kterykoli z Géastnikd bez
udani diivodu s vypovédni dobou je¥ &ini 15 dni a2 po&ind plynout doraéenim vypovédi
druhé strané.

Druhou moZnosti zaméstnavatele, neni-li schopen zajistit urtité kratkodobé
prace vlastnimi pracovniky, je dohoda o provedeni price. Vyuziva se hlavné pro
jednordzova plnéni, ktera se neopakuji. Obsahem dohody by mél byt pfedevsim
pracovni Ukol, rozsah préce a odména, kterd nesrni byt niZ§i neZ stanovend minimalni
mzda. Pfedpokladany rozsah prace nesmi pfekrogit 150 hodin roiné&, do kterého se
samoziejmé zapotlitdvaji i doby zjinych dohod o provedeni price mezi stejnymi
éastniky. Pisemné forma se vzhledem k objemu prace nevyZaduje.

Spanélska iprava nijak nerozliSuje mezi pracovnim pomsrem a jinymi vztahy
upravenymi ve Statutu pracovnikd. Kratkodobé price jsou pracovnim pomérem bez
rozdilu éelu, trvani ¢i povahy U8asinikl. Neexistuje sice srovnatelna kategome praci
konanych mimo pracovni pomér, ale je moZné ngjit podobné smiouvy upravujici
podobné instituty. Prvnim z nich je ,smlouva o provedeni prdce nebo shuzby”, ktera
slougila pfedméty obou &eskych dohod. Jejich spole¢nym rysem je do€asnost. Neni
vymezena podtem hodin, ale pouze obecnou dobou ur€itou. Nejednd se tedy o nic
jiného, neZ o pracovni pomé&r s maximalni délkou trvani dvou let. Do uréité miry sem
miiZeme zafadit i ,pFileZitostnou smiouvu zdvislou na okolnostech produkce”, kterd se
kratkodobym charakterem vice piibliZuje ¢eské Gpravé. Se svymi Sesti mésici (v obdobi
Sitajicim 12 mésict) ma ze viech Spanélskych smluv nejkratdi dobu trvanf. Utel
smlouvy je zGZen na okolnosti ndhtého nartistu pracovnich ukolQ, které s sebou nesou
rizné fdze hospodaiského cyklu, kaZdoroin® se opakujicich i nepfedvidatelnych.
Souvislost vidim opé&t v nestalé povaze praci, pro které zaméstnavate] voli smluvni typ
kratkodobého charakteru.
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Zaviér

Pracovni pravo obecné je vzdy kompromisem mnoha riznych protichidnych sil.
Co se nakonec odrazi v zékonnych ustanovenich, a které nazory zlstanou nevyslySeny
Je vétdinou ddno momentdlni spoletenskou situaci. Pry¢ jsou nadtdsti doby, kdy
zaméstnanci byli témet bez ochrany. Pieviadajici zdjem na primyslovém a vyrobnim
rozvoji nahradil zdjem na ochrané zaméstnancd. Postupné bylo zaruleno prévo na
ochranu zdravi, zabezpeeni pft Urazu a ve stafi, centrem z4jmu se staly pracovni
podminky, pfestavky v prici a zavddéni dovolené na zotavenou. Zikonodarce si
uvédomoval jak slabou stranou smiuvniho vztahu zam&stnanci jsou a &im dél tim vice
reguloval chovéni zam&stnavateltl. Ceské pracovni pravo tak dostalo na dlouhou dobu
podobu statem nadmiru regulovaného odvétvi, kde se smluvni strany nemohly odchylit
od zékonné upravy.

Otazkou je, zda ve stejné mife volaji po smluvni svobodé zaméstnanci i
zaméstnavatelé. S uvoln€nim pracovniho trhu, vstupem do Evropské unie a soudasnou
hospodéfskou krizi je uvolnéni rigidnich vztahl samozfejmé Zadouci. Novy zékonik
prace sice umoZiiuje sjednévat pracovni podminky daleko flexibilné&ji, pfesto myslim, Ze
jak zaméstnanci tak zameéstnavatelé citi, Ze se mnoho nezménilo.

Z hlediska mé price bych se rada pozastavila nad upravou pracovnich pomért.
Zakonik prace upravuje pomérn& jasné pracovn! pomér na dobu uritou, neurtitou i
dohody o pracich konanych mimo pracovn{ pomér (kratkodobd zaméstnani). Nijak
nebrani ani &4steénym dvazkiim nebo nerovnom&mému rozvrZeni pracovni doby, presto
jejich pouziti neni moc b&Zné. Urtité to nebude proto, Ze zaméstnavatelé chi€ji za
kazdou cenu uptednostiiovat pracovni pomér na dobu neuréitou na stanovenou tydenni
pracovni dobu nad ostatnimi kratkodob&j¥imi formami. Jistou roli hraje nedostatena
praxe, nebot’ flexibilni formy zam&stndvani u nds nemaji velkou historii.

Ve vétsing evropskych zemi jsou &astedné uvazky béZnou formou zam&stnavéni,
dokonce je na né nahlizeno mimé negativng, zhlediska jejich nestability. Je to déno
mno¥stvim lidi, ktef by radi pracovali na plny uvazek, ale spokoji se alespof
s tasteénym. Naopak u nés je mnoho téch, ktef{ by uvitali zkraceny uvazek, neni jim to
viak umo#néno. Napiiklad ve Spanglsku jsou kratkodobé pracovni poméry prostiedkem
boje snezaméstnanosti. Na jednu stranu umozni vice lidem ziskat ekonomické
prostiedky a na druhou stranu divd zaméstmavatelim SirSi moZnosti uzavirinim

,,asporng&jich typl* smluv.




Bylo by proto dobré, aby byly zdkonikem price upraveny 1 flexibilni formy
prace o které by se zaméstnavatelé mohli opit pfi vytvéfeni pracovnich mist. Nejvice
by u nés tyto zmény uvitaly Zeny s détmi, studenti nebo lidé se zdravotnimi problémy.
A nejen oni stoji pfed nelehkym tkolem skloubit pracovni dobu s osobnim Zivotem. Jen
¢ast&]8i pouziti pruzné pracovni doby by vyfesila spoustu problémi spojenych s faktem,
Ze vetSiné zaméstnancm konéi pracovni doba ve stejnou hodinu. Obstaréni
administrativnich zaleZitosti tak musi fesit dovolenou, coZ se rozhodné nesluduje s jeiim
hlavnim tidelem, a to regeneraci sil zamé&stnance.

Price zdomova by umoZnila napifklad matkdm sd&tmi ziskat vice
ckonomickych prostfedkd, zviadt kdyZ je tolik zaméstndni, kterd by v dnedni dobé
informadnich technologii, z domova mohla byt vykonévana. Odnimalo by to uréité
povinnosti zaméstnavatele spojené s poskytovanim mista vykonu préce, pfestavek v
praci &i zabezpefovani ochrany pfi praci a nédklady na pracovni silu by se tim sniZily.
Pro zamd&stnance, ktef{ musi denng dojizd&t by se staly domaci kancelarské prace
pfjemnou alternativou.

Sdileni pracovniho mista (§panélska Gprava ho znd v souvislosti s odchodem
zaméstnancd do d4steéného diichodu), by se urtité ujalo na pozicich, kde nelze zavést
pruznou pracovni dobu (napf. zamé&stnanci pracujici v urednich hodinéch).

Velky nedostatek vidim 1 v nizkém poéw hodin u dohod konanych mimo
pracovni pomér. Alespoil dvojnasobnym zvySenim by se zamezilo jiZ tak Castému
obchézen zdkonem stanovenych limitd a &ist® narazovy charakter by se zménil
v zajimavou alternative k pracovnimu poméru na dobu uréitou.

Z praktického hlediska, v&tSina pruZnych forem prace je u nas moZna 4
proveditelnd, ochota zaméstnavatell bez vysiovnych zakonnych ustanoveni a
dostatetnych zkuSenost je viak problémem daleko sloit&jsim. Nezbyva tedy nez
doufat v to, ¥e si flexibilni formy zaméstnani najdou brzy své misto v pracovnim pravu

a zaméstnavatelé brzy zjisti, e mohou byt i pro né pfinosem.
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B.O.E.
Coll.

CEEP

EC
ECIJ
ETUC
EU
ILO
LC
LPWA
SCC
SC
SWS

UNICE

Us

WS

LIST OF ABBREVIATIONS

Official State Bulletin (the Spanish collection of laws)
Collection of Laws of Czech Republic

European Centre of Enterprises with Public
Participation

European Communities

European Court of Justice

European Trade Union Confederation

European Union

International Labour Organization

Czech Labour Code (Zakonik prace)

Law on the Prevention of Work-related Accidents
Spanish Civil Code

Spanish Constitution

Self-Employed Workers' Statute

Union of Industrial and Employer’s Confederations of
Europe

Czech Constitutional Court (Ustavni soud)

The Workers' Statute (Estatuto de los trabajadores)
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Summary

The purpose of my thesis is to analyse chosen parts of the Czech and Spanish
labour law. The thesis is composed of four chapters; each of them is dealing with
different aspect of the labour law.

The first chapter explains in its three sections basic concepts and the difference
between legal relations and labour relations, sources of law in both states, as well as
explains basic principles of labour law along with contractual freedom.

The second chapter generally explores types of labour relations, as determined
by the Czech Labour Code and Spanish counterpart - the Workers® Statute. Showing
that Spanish law distinguishes, and separately regulates more special groups which
mostly are not regulated by the Czech labour law at all {e.g. top management, domestic
servants, sportsperson or dock labourers). This chapter is divided into two sections each
dedicated 1o one of the respective states,

The third chapter is more ample and subdivided in three main sections. The first
section focuses on empioyment relationship in the Czech Republic and comprises of
three topics such as participants, employment contract and other agreements to the
employment contract. The second concerns exactly the same things but in connection
with Spain. The third section presents the regulation of a permanent and fixed-term
employment contract separately for each state.

The fourth chapter consists of two sections, first illustrates Czech agreements on
work performed outside an employment relationship and the second is attempting to
find and suggest similar institutes in the Spanish labour law.

In the conclusion, I am comparing the basic regulation of special and excluded
relations in Spain to our excluded relations in Czech Republic. Further, I am pointing
out a possible reason why Spanish labour law has so many contractual types and
advantages of simpler legislation.

The main aim of the thesis is to briefly introduce Spanish labour law to the
Czech readers. I think that using the comparison method makes it more understandable
by seeing the direct differences than just describing Spanish labour relations alone.
Since my paper is written in English, the very last part provides a short Czech summary

of the important findings and issues.

Keywords: employment relationship, employment contract,

agreements on work performed outside an employment relationship
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