Analysis of the Concept of Discrimination by Association

Abstract

This thesis examines discrimination by association, a relatively new concept in anti-
discrimination law that has not yet been enshrined in legislation within the European Union
or the Czech legal system. The objective of this thesis is to describe this concept through
its development in case law, analyze its application to date in the Czech legal environment,
and evaluate the possibility of its legislative enshrinement in the Czech Republic.

The thesis is divided into an introduction, a conclusion, and three separate chapters.
The first chapter defines the theoretical foundations, including the concepts of formal
and substantive equality and different forms of discrimination, such as direct and indirect
discrimination, harassment, or failure to provide reasonable accommodation. It then summarizes
the legal framework for protection against discrimination, with particular emphasis
on Directive 2000/78/EC and Directive 2000/43/EC as key legal instruments interpreted
by the Court of Justice of the European Union.

The second chapter examines the judicial development of the concept of discrimination
by association before the Court of Justice of the FEuropean Union. It analyzes
the landmark Coleman case, which demonstrates the emergence of the concept of discrimination
by association. It further traces the extension of the concept to indirect discrimination
in the CHEZ case. Particular emphasis is then placed on the Bervidi case, which is compared
with the provisions of the Labor Code. The chapter also discusses the decisions of the European
Court of Human Rights in Guberina v. Croatia and Skorjanec v. Croatia. The chapter concludes
with a synthesis of the findings and a partial reflection on doctrinal criticism.

In the third chapter, attention shifts to actual application practices in the Czech Republic.
The obligation of EU-compliant interpretation is explained, and the application of this concept
1s further illustrated in individual opinions and reports of the Public Defender of Rights, as well
as in decisions of the Supreme Court of the Czech Republic and the Supreme Administrative Court
of the Czech Republic. The final section of the chapter draws conclusions de lege ferenda,
which argue for the incorporation of the doctrine of discrimination by association into the Czech

legal system.
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