The role of the court in civil litigation in the taking of evidence

Abstract

In this thesis, I examine the role of the court in civil litigation with regard to the taking of
evidence. The aim of this thesis is to assess the extent to which a court may go beyond the scope
of the principles of admissibility and disposition. Using an analytical approach, I seek to
summarize when a judge’s involvement is important even beyond the defined subject matter of the
dispute. I examine the entire course of the evidentiary proceedings and attempt to define in which
phase the court has greater discretion and can rely more on its subjective experience, as opposed
to phases in which it must strictly adhere to the law in order to uphold constitutionally guaranteed
rights and freedoms.

In the first part of this thesis, I analyze the court’s duty to inquire, explain, and instruct.
These mechanisms serve to guide the parties through the proceedings and to prevent the issuance
of unexpected decisions. Particular attention is paid to the instruction regarding the burden of proof
under Section 118a of the Code of Civil Procedure, which I view as a key element in the protection
of procedural rights. The thesis further examines the limits of the court’s ex officio initiative and
emphasizes that the court’s own search for evidence must remain an exceptional corrective
measure so as not to jeopardize the judge’s impartiality.

The next section is devoted to the constitutional foundations of evidence, particularly the
principle of equality of arms and the phenomenon of omitted evidence. The core of the work
consists of an analysis of the principle of free evaluation of evidence, whereby the judge assesses
the relevance, legality, and credibility of evidence based on logical rules and human experience.
In the context of the search for truth, the work distinguishes between the ideal of substantive truth
and formal truth, considering the attainment of so-called practical certainty to be a sufficient
standard for a decision.

The concluding section focuses on situations where the facts remain unclear even after all
evidence has been presented—that is, on a state of non liquet. The thesis explains the function of
the objective burden of proof and the role of legal presumptions and fictions as tools that enable
the court to render a decision even in the absence of sufficient information, thereby preventing a
denial of justice. The entire analysis concludes that an active and transparent role of the court,
supported by high-quality reasoning in its decisions, is an essential guarantor of a functional

modern rule of law.
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