The nature of representations and warranties as part of Share Purchase
Agreements regarding share in capital companies under Czech Law

Abstract

This diploma thesis focuses on understanding the set of contractual provisions known as
representations and warranties, which are standard for Share Purchase Agreements in international
M&A practice. The thesis focuses on the manner in which representations and warranties are
adopted into the environment of Czech law, both in terms of the conceptualization of
representations and warranties as unilateral statements and their form, as well as their functioning
within the context of the entire contract. The thesis first defines the concept of representations and
warranties in the context of its Anglo-Saxon origin and subsequently analyzes how representations
and warranties, translated as "prohlaseni a zaruky," appear and function within the context of
Czech law. The thesis divides representations and warranties into three categories based on
whether they relate to the person of the seller or the buyer, the transferred interest or shares, or the
target company in which the interest is being transferred. With regard to a correct understanding
of the nature of representations and warranties in Czech law, this thesis also analyzes the
possibility of securing unilateral statements with a contractual penalty, briefly describes the
standardized contractual limitations of liability for the breach of representations and warranties,
and finally offers a short excursion into neighboring legal systems.

In this thesis, for each category of representations and warranties, the subject matter is first
defined, followed by an evaluation of the currently available legal literature and the case law of
Czech courts interpreting these representations and warranties. The same method is chosen for
evaluating the possibility of securing unilateral statements with a contractual penalty.

The thesis concludes that the subsumption of representations concerning the transferred
interest or shares or the target company under the agreed characteristics of the subject of
performance is correct and consistently approved by the Supreme Court. The thesis reaches the
same conclusion regarding the possibility of securing unilateral statements with a contractual
penalty, where the contractual obligation is to handover the subject of performance with agreed
characteristics. In both of these areas, the thesis recommends that legal practice explicitly express
the will of the contracting parties to act in such a manner, which is correctly understood by the
Supreme Court. Regarding representations concerning the person of the seller and representations
concerning the person of the buyer, the thesis formulates the conclusion that these are a different

type of arrangement than representations regarding the subject of performance and offers a



reflection on the necessity of all such representations in a Share Purchase Agreement, while

addressing the consequences that a breach of these representations is capable of inducing.
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