The Role of the Czech Constitutional Court as an Agent of Social Change

Abstract

Since its establishment in 1993, the existence of the Czech Constitutional Court, which has
relatively broad powers of constitutional review, has been a clear symbol of the Czech Republic's
transition to liberal democracy and improved protection of fundamental rights. Today, this
instrument is considered an integral part of our legal and political system, and both political actors
and Czech society have learned to use it effectively over the past 32 years. Various actors now use
constitutional review to address not only individual injustices, but also to effect systemic change.
Legal disputes of this type have long needed a name. Today, they are known as strategic litigation.

Strategic litigation is therefore characterized by the specific conduct of legal disputes. The
term was first adopted by civil society, initially mainly from the non-profit sector, and only in
recent years has legal research begun to address it. This work is the first in the Czech context to
define strategic litigation scientifically and answer questions such as what makes strategic
litigation successful at the Czech Constitutional Court and whether it has an impact outside the
courtroom. To this end, the work employs research methods such as semi-structured interviews
with lawyers and case study.

The work defines strategic litigation in general terms by identifying six basic characteristics
that reflect the context of the continental legal system. In constitutional review, it is essential to
distinguish strategic litigation cases from other 'ordinary' court cases because, in most cases, the
Czech Constitutional Court's decisions ultimately generate changes that affect more than just the
individual. The author does not consider abstract review under Sections 64 (1) and (2) of the
Constitutional Court Act to constitute strategic litigation; rather, it is only submissions in the form
of constitutional complaints under Section 72 (1) of the Constitutional Court Act that are
considered. To identify strategic litigation in constitutional review, the thesis considers: the formal
aspects of the constitutional complaint (e.g. the involvement of an amicus curiae, the proposal to
repeal part of the legal regulation and the exhaustion of remedies); the content of the constitutional
complaint (e.g. the manner of legal argumentation and the reference to a systemic problem); and
the context and motivation associated with the constitutional complaint (e.g. the tactical decision-

making regarding the selection of the ideal complainant, legal instrument and argumentation).



The thesis concludes that strategic litigation is not a miracle cure for systemic problems.
Rather, it is one of the tools that can ultimately lead to the desired change. However, the outcome
of strategic litigation is very uncertain, both before and after the Constitutional Court, especially

regarding the implementation of court decisions and their practical impact.
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