Digital constitutionalism: freedom of expression and content moderation

Abstract

The impact of digital platforms on society, the economy and legal systems has become a
fundamental topic of contemporary legal theory and practice. With the development of an
algorithmic society, where computational mechanisms govern important aspects of the public and
private sphere, there is an increasing need to clearly define the responsibilities of platforms and
the protection of users' fundamental rights. This work is devoted to the position of online platforms
in the European legal framework, with a focus on the Digital Services Act (DSA). It examines how
the DSA redefines the rules of liability of platforms, the means by which it increases the
transparency of algorithmic decision-making and whether it is able to effectively protect users'
fundamental rights.

The literature to date has extensively addressed issues of regulation of digital platforms,
with major studies focusing in particular on constitutional challenges in the algorithmic society
(Constitutional Challenges Algorithmic Society), digital constitutionalism in Europe with an
emphasis on the protection of personal data (Digital Constitutionalism in Europe) or the judicial
protection of fundamental rights on the Internet (Judicial Protection of Fundamental Rights on the
Internet: A Road Towards Digital Constitutionalism?). However, expert debate rarely links
theoretical approaches directly to specific mechanisms of the DSA, especially with regard to the
protection of freedom of expression, the right to privacy and the prevention of algorithmic
discrimination. The research gap thus lies in the absence of detailed research on the actual
effectiveness of the DSA in ensuring algorithmic transparency and protecting users from
unjustified interference by platforms. This work aims to argue in particular with the approach that
the legislative framework is sufficient on its own without a deeper examination of its actual
implementation and impacts in practice.

The aim of the work is to systematically evaluate how the DSA makes a real contribution
to the protection of fundamental rights in the digital environment. The main research questions
are: How does the DSA affect the transparency and accountability of platforms? To what extent
does regulation strengthen the protection of freedom of expression in algorithmic content
moderation?

The work identifies the limits of current approaches in academic literature, which often
assumes that platforms will be able to self-regulate or that formal legal frameworks will
automatically provide the required level of protection. This work highlights the risk of over-

reliance on the platform's self-regulatory mechanisms, which in practice may not sufficiently



address the complex issues of discrimination or freedom of expression. The research thus
highlights the necessity of a detailed assessment of specific implementation strategies in relation
to the DSA regulation.

The work also examines specific case studies from the environments of large platforms
(such as Meta, Google and X) that document practices of algorithmic content moderation and
decision-making. It is based on publicly available documents, transparent reports and audits, which
allows a critical assessment of the extent to which the declared objectives of the DSA coincide
with reality. The research serves to assess whether the current regulatory environment really
increases the ability of users to defend their rights in the digital space, or whether there is merely

a formal strengthening of the rules without any real effect on their enforceability.
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