
Extend of liability for damage in the Commercial Code 
The general private legal regulation of liability for damage is stipulated in the Civil 
Code (hereinafter referred to as "ObčZ"). The Commercial Code (hereinafter referred to as 
"ObchZ") also contains some provisions regulating damages, mainly those for breach of 
contractual obligations and obligations prescribed by the Commercial Code. This regulation 
of damages shall be used in relations governed by it as a matter of priority. 
In order to claim damages according to the Commercial Code, all the following basic 
preconditions shall be met: 
- occurrence of damage 
- breach of legal obligation 
- causal relation between occurrence of damage and breach of legal obligation 
And at the same time 
- there are no circumstances excluding liability for breach of obligations 
The Commercial Code stipulates the liability for damage as no-fault liability. It means 
that the liability relation is not conditioned by fault and occurrence of the above presumptions 
is enough. 
Pursuant to s. 379 of ObchZ, "damage" means actual damage and loss profit. Both 
judicial practice and legal theory consider actual damage as damage to property in the form of 
reduction of property of an injured party as a result of an event causing damage. 
"Lost profit" means in judicial practice damage, strictly speaking, in the form of lost 
property benefit as a result of missed increase (enhancement) of property of an injured party 
that could be – unless an event causing damage occurred – reasonably expected with regard to 
standard course of events. 
In case of damage in the form of lost profit, the Commercial Code, through s. 381 of 
ObchZ, allows the injured party to claim, instead of actual lost profit, compensation of profit 
usual for fair business under similar conditions in the field of business of the injured party. 
Damages are primarily paid in cash in private law, as stipulated in s. 378 of ObchZ. At 
the same time, the Commercial Code allows alternative methods of damages, such as 
restitution, if the rightful party requests so and such performance is possible and usual. All the three 
conditions shall be met at once. 
Important provisions of the Commercial Code stipulating extent of damages are ss. 
379 through 381 of ObchZ. As a matter of principle full and objectively predictable actual 
damage, costs incurred in relation to breach of obligations and lost profit shall be 
compensated. 
The actual damage shall be classified as follows: 
Damage to property 
- damage to property in the form of a thing (destruction, loss, damage, depreciation) 
- damage to property in the form of receivables and other rights (loss, depreciation, decrease, 
impossible use) 
- damage to property in the form of other valuables (depreciation, decrease, impossible use) 
Related costs 
- wasteful expenditures (related to property) 
- wasteful expenditures (related to damage caused) 
When evaluating extent of the damage caused, it is necessary to identify extent of the 
actual damage in the form of decrease of property caused by damage to property as a whole 
including all the above components. 
The extent of damage is limited to damage that could be objectively presumed upon 
rise of an obligation. Another limitation of the extent of damages or their absolute exclusion 
may arise from performance (or non-performance respectively) of other statutory obligations, 
such as obligation of the injured party to avoid occurrence of damage or to reduce its extent 
(s. 382 and s. 384 of ObchZ), obligation of the injured party to enter into a new contract upon 
withdrawal from a contract for breach of contractual obligations (s. 385 of ObchZ). 
The regulation of damages in the Commercial Code excludes contractual waiver of a 
claim for damages and discretionary power of a judge to reduce damages (abridgement of 
damages by court). To the contrary, s. 386(2) of ObchZ explicitly stipulates that damages 
cannot be reduced by court. 
Pursuant to ObchZ, it is possible to be exempted from liability for damage by proofing 
circumstances excluding liability stipulated in s. 373 of ObchZ and s. 374(1) and s. 374(2) of 
ObchZ. Regarding the general regulation of damages, the Commercial Code defines a 
circumstance excluding liability as a barrier occurring independently on a will of a liable 



party and preventing it from its obligation, unless it be cannot reasonably assumed that such 
barrier is predicted. Besides the general regulation of damages stipulated in s. 373 et seq, the 
Commercial 
Code contains other special provisions stipulating damages differently from the general 
regulation. Most of such special provisions deal with obligation to pay damages in relation to 
received things or documents and are included in individual provisions on various types of 
contracts. These special provisions, which modify the general regulation of damages in the 
Commercial Code, stipulate obligation to pay damages in relation to received things or 
documents unless damage could have been avoided with provision of professional care. 
The limitation of damages could be classified in three independent areas. 
- limitation of damages included in the regulation of damages in the Commercial Code 
(mainly the exclusion of waiver of damages pursuant to s. 386 of ObchZ). 
- special provisions of the Commercial Code stipulating in some cases extent of damages 
differently from the general regulation, by different stipulation of circumstances excluding 
liability for damage or directly limiting extent of damages. 
- other legal institutes that are stipulated in the Commercial Code (and the Civil Code, of 
course), such as late payment interest, contractual penalty and lapse of time. 
Section 386 of ObchZ stipulates that it is not possible to waive the claim for damages. In my 
opinion, the concepts "claim" and "extent" are not identical, as the claim for damages is 
qualitative expression and the extent of damages is quantitative expression of this claim. 
Based on these presumptions, we can think of partial waiver of right for damages. Such 
possibility will be at least disputable, likewise it is disputable to dispose of some dispositive 
provisions on damages in the Commercial Code. However, the situation is different when 
thinking of quantitative determination of damages, i.e. the extent of damages. The extent of 
damages is quantitative expression in which the claim for damages will be enforced. The 
determination of the damage in advance and any agreement of the contracting parties in this 
relation shall not necessarily mean exclusion or limitation of the claim for damages. Any 
agreement on limitation of damages can be interpreted that occurrence of the claim for 
damages is in this case condition precedent saying that if there is the claim for damages, it 
will be enforced in a manner agreed in advance. From this point of view it is obvious that 
possibility of limitation of the claim for damages is not permissible, while agreement on 
limitation of extent of damages is permissible. 
 


