Posudek doktorské disertaéni prace Mgr. Olesa Andriychuka na téma
Evropské soutéZni pravo a jeho uplatiiovani v oblastech sportu

Autor si vybral pro svou doktorskou disertaci originalni a nové téma z ekonomického hlediska
velmi vyznamné, nicméné dosud téméf nezkoumane.

Pojem ,,oblasti sportu® je natolik Siroky, Ze bylo nezbytné specifikovat jeho obsah. To bylo
uéinéno v uvodu. Autor se soustfedi na sport jako ekonomickou aktivitu a rozebira , dilezité
styéné body* mezi sportem a komunitarnim soutéznim pravem, vcetné prav k rozhlasovému a
televiznimu vysilani a prav obdobnych.

S ohledem na tento piedpoklad je cela prace logicky rozdélena do 4 zakladnich Easti.
Prvni &ast pojednava o obecnych soutéznich pravidlech ES, jakozto vychodisku ke zkoumani
podstaty problému. Druha &ast je vénovana oblasti ,,sportovnich prav® a zohlediuje
skute&nost, Ze sport je (nebo miize byt) vyznamnou ekonomickou aktivitou, ktera musi byt
podfizena sout&znim pravidlim.

Dvé dalsi asti prace se zabyvaji specifickym problémem finan¢nich aspektii medii, ktera
pienaseji sportovni akce vefejnosti (East 111 — prava rozhlasového a televizniho vysilani a Cast
IV — nova komunikaéni média). Struktura prace je logick4 a prehledna.

Pozndambky k casti I:

V Gvodnim textu autor pfipomina zakladni pojmy komunitarniho soutézniho prava. Na str.

32 zmifiuje ,, ekonomickou aktivitu agentl a hra&a*. Co je presné minéno ,,ekonomickou ™
cinnosti? Kdy je tato cinnost ekonomicka a kdy nikoliv? 1oto by mélo byt vyjasnéno.

Kapitola 1.7. pojednava o komunitarnim pravu, tykajicim se elektronickych komunikaci.

Nékolik piipominek:

- str. 52: Vztahuje se skutecné Smérnice na ochranu spotiebitele také na spotrebitele v oblasti
sportu?

- str. 57: Zde jsou uvedeny 3 pojmy: sluzby televizniho vysilani, sluzby informagni
spolegnosti a Smérnice o elektronickém obchodu. Jaky je mezi nimi presné vziah? Autor by
mél tuto otazku rozvést v prubéhu ustni obhajoby.

- str. 58: Evropské produkéni kvoty: Ochranna funkce TVWED je jasna, ale v cem spociva
Jjeji funkce integracni?

- str. 59: jaky je statut TV kanalu EUROSPORT? Odliduje se od jinych kanali?

Poznambky k casti I1:

Zakladni otazka, ktera musi byt vyjasnéna (str. 72) je, zda neprofesiondlni sport je
wyloucen z komunitarni tipravy &i nikoliv, a je-li tomu tak (jisté ano) v jakém
rozsahu.(Caste¢na odpovéd je uvedena na str. 74 rozhodnuti ESD Dona.)

Ixistuje pro neprofesionalni sport ekonomicky kontext? Dostate¢né jasna odpovéd na tuto
otazku nemiize spocivat jen v tvrzeni, ze Komise jasné rozliSuje mezi sportem, jakozto
rekreaci a sportem, jakozto ekonomickou aktivitou (str. 104).

- str. 79: Jaky je presny vziah mezi komunitdrnim a narodnim pravem ve sportovnich
zaleZitostech? Autor fika, 7e ,,pokud sportovni pravidla se nevztahuji k Zadné ekonomické



tinnosti, nespadaji do oblasti .komunitarniho prava®. To je zajiste pravda, ale spada
sportovni ¢innost do této oblasti jako takova?

- str. 80: Co je minéno pojmem Evropské verejné pravo?

- str. 81-105 predstavuji vyborné zobecnéni judikatury ESD, vztahujici se ke sportu v této
souvislosti.

Pozndmbky k cdsti 111:

Povaha prav k vysilani sportovnich akci je vysvétlovana z ruznych hledisek:
ontologického, komer¢éniho a pravniho.

_str. 111: Zda se, e aspekty dugevniho vlastnictvi maji jen omezeny vyznam, protoze
sportovni zapasy nemohou byt chranény autorsko-pravné. Kli¢ovym problémem jsou prava

k vysilani sportovnich pofadli. Autor se nezmifiuje o velmi praktickém problému, tykajicim se
posledniho stadia prenosu sportovnich akci k divakiim (vefejnosti), ktery miize zplisobit velke
potize podle &eského prava Za jakych podminek mize napiiklad provozovatel restaurace
nebo hostince piedvadét vefejné pienos sportovni akce svym hostim, ktefi sedi v restauraci,
piji pivo a sleduji pfimy pienos zdpasu? Za zminku stoji, 7e moznost sledovat sportovni
zapas, pritahuje zna&ny pocet zakazniki a prinasi nezanedbatelny prospéch provozovateli
restaurace.

Cast 11l podava podrobny piehled rozhodnuti Komise a soudd v této oblasti. Rozbor
poskytuje tolik podrobnosti, Ze Etenaf, kiery se v této oblasti nevyzna, se v nich ponékud
ztraci. Nastésti je na str. 164 a nasl. prehledné shrnuti. Autor Cini jasny rozdil mezi ptivodnimi
nositeli prav a medialnimi operatory. Problémy na poli soutézniho prava vznikaji pfi
zneuzivani dominantniho postaveni medialnich operatorti (1. 82 Rimské smlouvy). Z tohoto
dGivodu se judikatura snazi o ziZeni rozhodného trhu na jednotliva utkani, ktera se povazuji
za samostatny trh. Toto je ziejmé jediny zpusob, jak zabranit zneuZivani dominantniho
postaveni velkym operatorim.

Cast IV:

K této &asti, ktera ma velmi technicky charakter, je velmi obtizné ¢init pfipominky. Bylo by
ziejmé uzitecné popsat a vysvélit .. bundling practices™ (forma vazanych obchodii), kterée jsou
nékolikrat zminény (napf. na str. 181. a zvIasté na str. 193 - special packages®). Co presné
znamend jednota prav (str. 194)?

- str. 200 PIné souhlasim s tim, Ze sport jsou zpravy, ale pienos celé sportovni akce (napt.
hokejové, nebo fotbalové utkani) je néco vic nez pouha zprava, protoze piedstavuje reportaz,
poskytujici nejen vysledek, ale také (a to zejména) cely priibéh akce - od zacatku do konce.
Nicméné pouhé vyiiatky z reportaze, zobrazujici rozhodujici okamziky zapasu, ja povazuji
za zpravy, nikoliv reportaz. Jaky je ndzor autora?

Na stranach 211-217 je obsazen struény piehled zavéra. Nejdiilezitéjsim zaverem,
tykajicim se soutézniho prava je, ze vazany prodej prav, ktery se stal prevazujici metodou,
sam o sob& nemiiZe byt ilegalni, s vyjimkou excesd (nadmérna exkluzivita, blokovani
konkurence apod.). V téchto ptipadech se pouzije ¢l. 82 Smlouvy ES. § timto nazorem piné
souhlasim.



Obecné poznamky k praci:

Doktorska disertace by méla byt teoreticka a méla by posunout znalosti zkoumané oblasti
vpred. Musim uznat, Ze oba tyto pozadavky zde byly naplnény. Disertant pouZil velky objem
pramentl. Je jasné, 7e jiz vyhledavani prislu$né literatury vyzadovalo obrovske usili, protoze
zkoumana oblast je nova a prameny jsou proto dosti vzacne.

Dalsim pozitivnim aspektem prace je, Ze podané analyzy jsou zaloZeny na rozhodovaci
ginnosti Komise a komunitarnich soudf. To je velmi dileZité, protoZze teorie mize byt
uvedena do praxe pouze rozhodovaci ¢innosti pfislusnych organu.

Védecka kvalita této disertace je mimo pochybnost. Disertant podal vyborny vykon. I kdyz
nékteré casti textu obsahuji velmi specializované detaily, které jsou tézko srozumitelné pro
Stenafe, uznavam, e tato prace piedstavuje vyznamny krok vpred pii zkoumani této nove
oblasti, ktera je nesmirné komplikovana a stale se vyvijejici.

Text byl vypracovan peclivé nejen z hlediska svého obsahu a argumentace, ale také
z hlediska formalniho.

Zavér recenzenta je proto takovy, ze predloZena prace splituje pozadavky na doktorskou
disertaci a je doporu¢ena k Ustni obhajob&. Navrhuji, aby autor zodpovédél otazky, nebo
vysvétlil pfipominky uvedené v tomto posudku kurzivou.

Brno, 10. ledna 2008

Prof. JUDr. Viadimir Ty, CSc. ) J



Review of the doctoral thesis of Mgr. Oles Andriychuk:
European Competition Law and Its Enforcement in Sport Related Areas

The author has chosen for his doctoral thesis an original and new subject, representing up to
now an almost unexplored, but from the economic point of view an extremely important area.

The notion of "sport related areas" is so large, that it was necessary to specify its content.
This has been done in the Introduction. The author concentrates on sport as the economic activity
and analyzes "major intersections" between sports and EC competition law, including broadcasting
and similar rights.

According to this presumption the whole thesis is divided logically into four basic parts. The
first part deals with EC general competition rules as the point of departure for the substance of the
problem. Second part is devoted generally to the area of "sports rights", taking into account that the
sport is (or may be) an important economic activity that must be subordinated to the competition
rules. Two subsequent parts concentrate on the specific problem of the financial aspects of the
mediums that communicate sports events to the public (part 111 - broadcasting rights and part IV -
new communication media). The structure of the thesis is logical and clealy arranged.

Comments on Part I;

In the introductory text the author remainds basic concepts of the Community competition
law. On page 32 he mentions the "economic activity of player s agents". What is exactly meant by
the "economic” activity? When the activity is "economic" and when not? This should be clarified.

Chapter 1.7 deals with the Community law on electronic communications. Several
comments are made here:
- Page 52: Does the Consumer Protection Directive really relate to the consumer protection in the
field of sports?
- Page 57: Three notion are mentioned here: TV broadcasting services, information society services
and Electronic Commerce Directive. What is the exact relation between them? The author should
elaborate (give details) on this matter during the oral defence of the thesis.
- Page 58 - European production quotas: The protective function of the TVWED is clear. But in
what consists its integration essence?
- Page 59: What is the status of EUROSPORT TV channel? Does it differ from other TV channels?

Comments on Part II:

The basic question that should be clarified (page 72) is wheather the non-professional sport
is excluded from EC regulation or not, and, if it is the case (certainly yes) in what extent. (Partly the
answer can be found on page 74 - ECJ Dona case.) Is there any economic context for the non-
professional sport?

A sufficiently clear answer is not given only by the assertion that the Commission makes a clear
distinction between sport ans recreation and sport as economic activity (p. 104).

- Page 79: What is the exact relation between Community and national law in sport-related issues?
The author says that "when sporting rules are not related to an economic activity, they do not fall
under the scope of" Community law. This is true, but does the sporting acivity itself fall under this
scope or not?

- Page 80: What is meant by the "European public law"?



- Pages 81 to 105 represent an excellent generalization of the ECJ case law applied to sport in this
context.

Comments on Part II1:

The nature of broadcasting rights for sporting events has been explained from different
aspects: ontological, commercial and legal.

- Page 111: It seems that intellectual property issues have only limited significance, since sports
matches are not copyrightable substances. The crucial problem are the rights to broadcasting
programs. The author doesn t mention a very practical problem related to the last stage of the
providing the transmission of sports events to viewers (public), which may cause serious problems
in the Czech law: Under what conditions may for instance a restaurant, bar or a bistro owner show
publicly a sport event transmission to his customers, who are sitting in the restaurant, drinking beer
and watching the match in the direct transmission. It should be noted that the possibility to watch
the match attracts many customers and bring a considerable profit to the restaurant owner.

Part 111 gives a detailed survey of Commission and Courts decisions in this field. The
analysis gives so many details, that the reader, who is not familiar with this area, gets lost.
Fortunetaly, there is a clear summary on pages 164 and subseq. The author makes a sharp difference
between initial rights holders and media operators. The problems in the field of competition law
arise on the level of abusing the dominant position of media operators (art. 82 of the Rome Treaty).
This is why the case law tries to narrow the relevant market up to the regular contests that are
conidered to be separate market. This is perhaps the only way how to prevent the abuse of dominant
position by big operators.

Part I'V:

It is very difficult to give comments on this part, which is very technical. It would be
perhaps useful 1o discribe and explain bundling practices mentioned several times (for instance on
page 181 and particularly on page 193 - special packages). What exactly means unity of rights (p.
194)?

- Page 200: 1 fully agree that sports is news, but the transmission of an entire sport event (for
instance a hockey or football match) is something more that a simple news, since it represents a
reportage providing not only the result, but also (and mainly) the whole course of the event - from
the beginning to the end. Nevertheless, just headlights - only selected parts of the match - for
instance goals (shayby) T consider as news, not a reportage. Does the author agree?

A concise survey of conclusions is given on pages 211 to 217. The most important
conclusion concerning competition law is that joint selling (or joint buying) of sports media rights,
which became a prevailing method, cannot be considered illegal as such, but only in excessive cases
(excessive exclusivity, blocking effect etc.). In such cases art. 82 of EC Treaty is applicable. 1 fully
agree with that view.

General remarks to the thesis:

The doctoral thesis should be theoretical and should push the knowledge of the examined
area further. I must avoid that both requirements have been fulfilled. The author used a considerable
bulk of sources. It can be imagined that just the search of the relevant literature required enormous
efforts, since the explored area is new and the sources are consequently relatively rare.



Another positive aspect of the thesis is that given analyses are based on the case law of the
Commission and Community courts. This is very important, because the theory can be put into
effect only by the decision making of the appropriate bodies.

The scientific quality of the present thesis is without any doubt. The author made an
excellent job. Even though certain parts of the text reflect very specialized details, that are very
difficult to be understood by readers, 1 can affirm that the present thesis represents an important step
forwards in examining that new and extremely complicated and still developing field.

The text has been elaborated with care not only as to its contents and argumentation, but
from the formal point of view as well.

The conclusion of the reviewer is consequently that the present text fulfills requirements
for a doctoral thesis and it is recommended to the oral defence. | suggest that the author answer
the questions or explain the remarks made in this review in italics.

Brno, 10 January 2008

/
Ly
prof. JUDr. Vladimir Ty¢g, CSc. /



