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1 Preface

As shall be in more detail elaborated on in the following chapters, sport is a
unique phenomenon which helps to promote many important socictal objectives.
Pursuant to the Commission’s White Paper on sport, sport is a dynamic and fast-
growing sector with an underestimated macro-cconomic impact, and can contribute to
the Lisbon objectives of growth and job creation. It can serve as a tool for local and
regional development, urban regeneration or rural development. Sport has synergies
with tourtsm and can stimulate the upgrading of infrastructure and the cmergence of
new partnerships for financing sport and leisuce facilities. Despite the specific societal
functions and {eatures, it still is capable to trigger the application of different statutory
provisions, whether as a result of a conduct of a single sportsman who for instance,
intentionally harms his opponent during the course of a game or as a result of activities
of sporting regulatory bodies. It needs to be noted in this regard that national legal
systems do not usually address sport as such, Legal aspects of sporting activities and
sporling organisation are dealt with by mcans of ‘ordinary’ statutory provisions
applicable 1o a variety of legal relationships.

As regards the Member States of the European Union, there is an additional
factor that needs to be taken into account, that being law of the European Communities.
Even though the European Communities do not posses any express powers with regard
to sport, its legal systems, may affect sport indirectly.

There has been a rather intensive development in this area in the last decade. The
European communities, being aware of the importance of sport, have indisputably been
providing support to sport in order to make it accessible to as many citizens as possible,
At the same time however, even though sport primarily promotes non-conmnercial
goals, it cannot be overlooked that professional sport bears manifest economic
implications. This is exactly the point where provisions of EC Law start to apply in
order to protect objectives set out in Art. 2 EC, primarily by setting forth rules which
touch upon economic aspects of sporting conduct,

The main purpose of this Diploma Thesis is to analyse the relationship of law of
the European Communities and its policies with activities and regulations of national

and international sporting organisations. The thesis shall provide an overview of a



never-ending dispute concerning the extent of application of EC Law to sport as well as
analyse application of the key provisions of the EC Treaty as regards sport.

The Thesis itself is divided into four main parts. The first one outlines main
features characterising sport in Europe, such as its pyramid-like structure. For the
purpose of a better understanding of this model of sporting organisation, the Thesis at
the same time provides a comparison with the organisation of sport in the United States
of America.

The second part analyses the relationship between sport and law of the European
Communities in general and a formation of two advocacy coalitions, promoting two
different approaches of the European Communities to sport.

This is followed by the third part which concentrates on the application of the
free movement rules in the area of sport; free movement of workers, freedom of
establishment and freedom to provide services in particular.

The last part deals with an impact of the European competition law rules on
sport. The main emphasis is on the application of Articles 81 and 82. The chapter is

complemented by an analysis of a recent case-law of the ECJ and the CFL



2 The European model of sport

2.1 Introduction
The first step that needs to be taken in order to undertake a proper analyses of

the relation between sport and legal system of the European Communities, is to define
sport as such, outline its functions as well as to point out specificities sport in Europe
possesses compared to the rest of the world.

One of many definitions of sport can be found in the European Sport Charter,
drafted by the Council of Europe.' Article 2(a) of the Charter reads as follows: “Sport
means all forms of physical activity which, through casual or organised participation,
aim af expressing or improving physical fitness and mental well-being, forming social
relationships or obtaining results in competition at all levels.”

Sport is thus a social phenomenon helping to carry out many objectives in
contemporary societies. There can be identified several different functions of sport
demonstrating its uniqueness.” In the first place it is the recreational function, for both
active participants as well as for passive bystanders. Pursuant to results of
Eurobarometer 2004° some 60% of European citizens participate in sporting activities
on a regular basis within or outside some 700.000 sporting clubs in Europe. Moreover,
millions of spectators watch sporting events at stadiums or by means of television
coverage. Second, sport fulfils the social role since it can be used to enhance social
cohesion as well as in a struggle against racism, intolerance, violence, alcohol and drugs
abuse. Third, the educational function of sport is used to encourage sense of fair play,
solidarity and team spirit. Fourthly, sport contributes to public health as physical
activity may serve as a prevention of illnesses as well as their cure and improve well-
being of individuals. Fifthly, sport may also be used for pelitical purposes. For example,
for many years athletes and teams from Southem Africa were prevented from taking
part in international sporting competitions as a result of condemnation of the apartheid
system in the country. Furthermore, sport has been indisputably acquiring stronger and

more visible economic dimension. The economic importance of sport within the

' Council of Europe, European Sports Chapter - RECOMMENDATION No. R (92) 13 REV, consult
https:/fwed.coe.int/ViewDoc jsp?Ref=Rec(92) 1 3&Sector=secCM& Language=lfanEnglish& Ver=rev&Bac
kColorinternet=9999CC&BackColorntranet=FFBB55&BackColorL.ogged=FFAC7S.
? See European Commission staff working paper, The development and prospects for Community action
in the field of spor, consult http://ec.europa.cu/sport/index_en.html

Special EUROBAROMETER 213 “Citizens of the European Union and sport”, consult
ec.curopa.cu/public_opinion/archives/ebs/ebs 213 _swnm_en.pdf.



European Union is considerable. It has been estimated that sport generates a value-
added of €407 billion in 2004 representing 3.7% of the EU GDP and 15 million
employees, which represents a share of 5.4% of the labour force. Sport has become "big
business”, primarily as a result of the increase of the value of broadcasting rights,
especially television rights to sport events.” For instance, the value of TV rights of the
Olympic Games jumped from EUR 308 miilion for the Los Angeles games in 1984 to
EUR 1.4 billion for the Sydney Games in 2000. In 1992, broadcasters paid EUR 434
million for the TV rights of the English Premier League for five seasons. In 2000 they
paid EUR 2.6 billion for three seasons.

When determining the specific nature of the European model of sport, two
different time periods have to be distinguished. The first one, from the end of the
Second World War until late 1980’s, characterised by two distinct models of sport,
namely the eastern and the western European model. The former one was more or less
ideologically oriented and used as a means of propaganda. In western countries
European sport developed a mixed model, in which actions performed by govermmental
and non-governmental organisations existed side by side. Westerm European sport is
thus mostly a result of private and public activity. However, in the north of Europe, the
regulatory role of state is insignificant, whereas in countries in the south state plays an
important regulatory role in sport.’

As regards the latter, contemporary, European model of sport, it is organised as a
“pyramid structure”. It is accompanied by a system of promotion and relegation and
interdependence of professional and amateur sports. The model has been strongly
influenced by the Olympic movement based on the idea of contribution “to building a
peaceful and better world by educating youth through sport practiced without
discrimination of any kind and in the Olympic spirit, which requires mutual

understanding with a spirit of friendship, solidarity and fair play”

2.2 Pyramid structure
The basic feature characterising European model of sport is its pyramid-like

organisation which consists of 4 mutually intertwined levels.

* hitp://ec.europa.ew/comm/competition/sectors/sports/overview_en.html.

¥ Commission of the European Communities (1998), The European Model of Sport, Consultation
Document of DG X, consult hitp://ec.europa.eu/sport/action_sports/historique/docs/doc_consult_ en.pdf,

® http://www.olympic.org/uk/organisation/missions/culture/index_uk.asp.
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The ground level of the pyramid is formed by the clubs. This level fulfils two
basic objectives. First, it fosters the development of new genertions of sportsmen.
Secondly, by providing basis for amateur sport, the level is elementary for promotion of
the idea of sport as a recreational activity that should be available to everyone.’

The next floor of the pyramid is formed by regional federations, These are
responsible for the coordination of sport on regional level and organisa tion of regional
championships.

Regional federations for each discipline are usually members of the next level,
national federations. These federations are the regulators of all general matters within
their discipline and organise national championships. At the same time they represent
“their” sport in the European and international federations, which form the last level of
the ‘pyramid’. This one federation per sport principle makes the system easy to manage.
On the other hand, the system by its nature generates a strongly self-supporting
monopolistic structure, which makes it extremely hard for new leagues o enter the
market and thus may restrict competition within the Internal market. Today, very few
sports experience serious competition between rival federations, with boxing as a well

known exception to that rule.”

2.3 The system of promotion and relegation
Not only has the organisation of sport in Europe taken on the pyramid structure.

The interdependence between different levels of the pyramid applies to the competitive
side of European sport as well. This open competition model means thata football ¢lub
playing at a regional level can qualify for championships on a national or even
international level (e.g. the UEFA Cup) by winning promotion. On the other hand a club
will be relegated if it fails to qualify. Implications of this system can also be identified
on a European, interstate, level. Since national federations are members of both
European and intemational federations which organise therr own championships,
qualification for most of these infernational toumaments is vsually decided at a national

level.

' Afer watching television and surfing the Internet, sport is Europe™s favourite activity and is highly
valued for its development of teamn spirit, discipline and cthos of fair play. These ar among the tindings
of  special Eurobarometer surveys published in  December 2003 and November 2004
{http://ec.curopa.cwW/ecomm/publicopinion/archivesiebs/ebs 183 _6_en.pdf,

http://ec.europa.cw/public _opinien/srchivesebs/ebs_213_report_en.pdf).

" There arc currently 5 international boxing organisations: World Boxing Association, World Boxing
Organisation, World Boxing Council, Intematiomal Bexing Federation and Intemationsl Boxing
Organisation.

11



Only recently have non-sportive criteria (licensing) been introduced by several
{(inter)national federations in order to grant clubs the right to participate in professional
competitions. These criteria often refer to the financial situation of the clubs. An
example can be found in the realm of European football. The UEFA club licensing
system has, among other things, introduced certain financial criteria that clubs must
respect in order to obtain a licence. A club needs such a licence to be eligible to
participate in UEFA club competitions. One of the reasons for introducing this system is
to ensure that clubs remain solvent throughout the course of a competition and do not
have to drop out or play with a depleted squad because they cannot pay their players. In
this respect, the licensing system could be said to protect the interests of not only the
competition organisers, but also the interests of the players and the interests of the
public.’

For a better understanding of the abovementioned scheme, the following lines
provide a brief insight into the sport competition model of the United States. The model
is characterised by closed championships and multiple sport federations. Teams’
participation in the league does not depend on their sporting performance. The same
teams, once in the championship, keep on playing in the same league. Changes in the
leagues are based on market developments and economic criteria. It is therefore team
owners and the League who decide to move a team to a more profitable market or add
one or more new teams (expansion). There is also a possibility of bankruptcy removing
teams from a league, as well as entire leagues may cease operation for financial reasons.

A potential advantage of the closed American model of league is the revenue
distribution based on a horizontal solidarity. This ail for a greater balance of the league
as a whole. The more balanced and exciting the competition, the more attracting it is for
fans which implies even higher incomes for clubs and their owners. The best example of
this practice is American football, where all television revenues from national
broadcasts are divided equally among teams. Gate receipts are divided 60 percent for
the home team and 40 percent for the visiting team. As a result there is less economic
disparity, and a team like the New York Jets (in a big market) has about the same
revenue as the Green Bay Packers (in a small market).'’ The application of the same

scheme of financial distribution in Europe is however limited due to a system of

* José Luis Amaut, Independent European Sport Review 2006, page 44; UEFA Club Licensing System
Manual Version 2.0 © UEFA - Edition 2005, page 57.

" Wladimir Andreff, The Evolving European Model of Professional Sports Finance, Journal of Sports
Economics, Vol. 1, No. 3, 257-276 (2000).



promotion and relegation as clubs leave and enter competition each year. The notion
that the revenues should be divided equally for the good of the game has therefore never
really been part of the European Model of Sports.'' As an exception to this general
approach, redistribution of pooled TV-income and quota on foreign players in the field
of foatball could be mentioned.

To conclude, both the European as well as the United States’ model has found its
way to attract a considerable number of funs. The former one does so by extending its
market beyond the limits of national states. This can be evidenced by an increased
number of international championships in Europe in the last three decades. The latter

one, on the contrary, exploits its national market 12 potential to the full.

2.4 Amateur and professional sports
As already mentioned, it is inherent in the pyramid structure of the European

model of sport that the same goveming body regulates all sporting activities within one
discipline, its powers ranging from amateur youth sports to professional levels. This
often results into conflicts between amateur and professional interests. The prime reason
is a distribution of revenues which come from the exploitation of the commercial value
of sport. Although the revenues do mostly originate with the performance of
professional sportsmen, amateurs claim their piece of cake as well. They base their
claims on the double pyramid theory. According to this theory thousands of amateur
athletes generate a few Olympic champions (feeding), while these champions inspire
thousands to participate in amateur sports (inspiring). In order to promote the overall
interests of sport, it is thus crucial that some of the revenues are redistributed
downwards to the grass roots of the game."> As much as amateurs benefit from the
promotional and commercial value of professional sporis, professional clubs need the
support of unpaid volunteers of the amateur branch and (financial) support of local and
regional governments. This mixture of public and private funding is another distinct

feature of the European Model of Sport. 14

" European Parliament Working Paper, Professional Sport in the Internal market, IP/A/IMCO/ST/2005-
004 {http://www.europarl.europa.ew/comparl/imco/studies/0509_study_sport_en.pdf), page 29.

> With an exception of teams from Canada.

' This is often referred to as a "vertical' solidarity between amateur and professional clubs and athletes.
Paragraph 8 of the Council’s Nice declaration or section 4.1 of the Commission’s White paper on sport
can serve as very good examples that the practice has been upheld by the institutions of the European
Communities as well.

" Buropean Parliament Working Paper, Professional Sport in the Internal market, 1P/ A/IMCO/ST/2005-
004, page 29, consult http://www.europarl.europa.eu/comparl/imeo/studies/0509_study_sport_en.pdf.
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As will be shown in following chapters of the Thesis, the abovementioned
specificities of sport in Europe bear many implications on the way it is treated by EC

law.

3 Sport and the Law of the European Communities
3.1 Application of EC Law to sport

There has been a rather intensive tendency towards the intemmalisation of sport in
Europe in the last twenty to thirty years. Development of sport as a cross-border
activity, caused by commercial interests and the public’s desire to experience top class
competition, have required sport governing bodies to establish rules governing relations
between partictpants from different states. However, these trans-national rules have not
escaped the scrutiny of international and European law.

As regards the relationship between sport and the European Union, it has to be
realised that the original Treaty of Rome Establishing the European Economic
Community was primarily economically oriented. This appeared clearly from the aims
of economic integration set out in its preamble and in Article 2 EEC." At the time of.
drafting of this Treaty, at the end of the 1950°s, professional sport was still in its
infancy. Its economic dimension was insignificant. Most of sporting activities were
performed on a purely amateur basis. Hence, no explicit reference was included into the
original version of the EC Treaty.'" But the time has changed and money and
professionalism have made an undeniable entry into sport. Although sport still is a
leisure activity for majority of people, there is a considerable number of professionals
who make their living of some kind of sporting performance. Moreover, sport generates
revenues for organisers of sporting events, for sponsors, advertisers as well as for
television broadcasters and many others.

This rapid development however has not made any changes in the EC Treaty,
which still does not contain any explicit reference to sport. Pursuant to the principle of
attributed competencies, the European Community “shall act within the limits of the
powers conferred upon it by this Treaty and of the objectives assigned to it therein.”’

The remaining competencies stay with the Member States. It is therefore them, together

¥ P Craig & G. de Barca, EU Law. Text, Cases and Materjals, Oxford, 2004, page 10.

® Article 3 of EC Treaty, setting forth competences of the European Communities, did not and still does
not mention sport which implies that no direct authority has been conferred upon the Community to
develop a sports policy so far.

'" Article 5 of the EC Treaty.
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with sporting associations, who has main competences in the area of sporting affairs.
Nonetheless, Community law may still affect sport indirectly as 2 number of the Treaty
provisions encompass activities and rules pertaining to sport. This is, for example, the
case of Article 12 of the EC Treaty stipulating that any discrimination on grounds of
nationality shall be prohibited, article 39, granting freedom of movement for workers,
articles 43 and 49 providing for freedom of establishment and freedom to provide
services as well as articles 81, 82 and 87, conceming competition law. This approach
was taken by the ECJ when addressing sport related matters.

The application of law of the European Communities to sport was first
recognised by the ECJ in cases Walrave and Koch'® and Dona and Mantero' delivered
in the mid 1970s. It was then re-affirmed in the following cases dealing with sport,
including the breakthrough Bosman ruling.?’ The Core of the ECJ’s reasoning was that
“sport is subject to Community law only in so far as it constitutes an economic activity
within the meaning of Article 2 of the Treaty. This applies to the activities of
professional or semi-professional footballers, where they are in gainful employment or
provide a remunerated service”?' It therefore comes as inevitable that sporting
organisations as well as the Member States try to restrict the application of the Treaty
rules by stressing the non-economic character of the sporting activities in particular
cases or by emphasising sport-specific characteristics in order to downplay the
importance of its economic features. At the same time, they are not completely blind to
the reality that many sports undeniably have economic aspects, with high wages for
sportsmen and their personnel, huge revenues for clubs and federations derived from
various sources such as sponsoring, ticketing or television broadcasting of sporting
events. These economic aspects are nonetheless claimed to be indispensable for the
well-functioning of the entire system.”> As an example, the defendants in the Delige
case contended that “Judo, at least as it is practised in Belgium, is a purely sporting and

recreational activity which is not of an economic nature.

" Case C-36/74 B.N.O. Walrave v Union Cycliste Internationale [1974] ECR 1405.

' Case C-13/76 Dond v Mantero [1976} ECR 1333.

¥ Case C-415/93 Union royale belge des sociétés de football association ASBL v Jean-Marc Bosman,
Royal club liggeois SA v Jean-Marc Bosman and others and Union des associations ewropéennes de
Jootball (UEFA) v Jean-Marc Bosman [1995] ECR I-492], paragraph. 73; Joined Cases C-51/96 and C-
191/97 Deliége [2000] ECR [-2549, paragraph 41; and Case C-176/9¢ Lehtonen and Castors Braine
[2000] ECR £-2681, paragraph 32.

! Pond, supra note 19, paragraph. 12.

** Stefaan Van Den Bogaert, Practical Regulation of the Mobility of Sportsmen in the EU post-Bosman,
The Hague: Kluwer Law International, 2005, page 16.

?* See opinion of A.G. Cosmas in Deliége, supra note 20, paragraph 23.
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Moreover, in order to protect sport from European law, a parallel between sport
and culture is drawn. As an example, in Bosman the German government submitted that
sport in general has points of similarity with culture and pointed out that, under Article
151(1) of the EC Treaty, the Community must respect the national and regional
diversity of the cultures of the Member States.”* The same paragraph also contained the
third defence usually submitted on the part of sport, that being freedom of association
and autonomy enjoyed by sporting federations under national law. The protection
following from the freedom of association is not unconditional. As provided for by A.G.
Cosmas in his opinion on Deliege, “the right of association on which the federations
rely in order to guarantee their self-regulation cannot be so absolute as to afford them
complete immurnily from Community law, thereby creating gaps in the Community legal
order...while freedom of association may be protected by Community law, if does not
extend to excluding the activity pursued by Ms Deliége from the scope of Article 59 et
seq. of the Treaty, since the problem does not directly affect the exercise of that
freedom.”

The Walrave and Dona decisions did not however bring changes that conld have
been expected. Afterwards, it was business as usual. Most sporting associations
continued elaborating their own regulations, settling their affairs autonomously and
operating on the assumption that they were practically immune from legal intervention
from outside.”® The rulings however made it clear that sport was at least partly under the
scrutiny of European Law. This made European institutions, especially the European
Parliament and the European Commission, dedicate more attention to sport. Their
interventions in relation to sport did not remain strictly limited to issues having
economic context. This was due to a development the EEC Treaty was undergoing,
With an adoption of the Single European Act and the Treaties of Maastricht,
Amsterdam and Nice, the original European Economic Community has been
transformed into the European Community, followed by the foundation of the European
Union. The newly attributed powers have by far exceeded the economic sphere.”® The

Community interest in sport has thus gained a social, educational and cultural

* See Bosman, supra note 20, paragraph 72.

% C. Joerges, A. Furter & O. Gerstnberg, Challenges of European Integration to Private Law, Collected

Courses of the Academy of Enropean Law, Volume VI, Book I, Kluwer intemational, The Hague, 1999,
age 281.

¢ P Craig & G. de Biirca 2004, page. 13.
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dimension, even though only in a form of communications, resolutions, reports or
declarations.

The whole process of development of the relationship between sport and the
European Communities was substantially accelerated by the Bosman ruling. The
decision provided a decisive impulse of change to the status quo which followed after
the decisions from mid 1970°s. The Bosman decision raised the often painful awareness
in sporting circles that sporting rules are in principle subject to a test of compliance with
Community law. The decision also caused a change in the mindset of the Community
institutions about sport. [t led to intensification as well as deepening of a Community
intervention in sports matters. Sport even started figuring on the agenda of the European
Council during various intergovernmental conferences.” This led to official
declarations on sport being attached to the Treaties of Amsterdam and Nice. The first
Declaration on sport, annexed to the Amsterdam Treafy, emphasised the social
significance of sport and called on the bodies of the European Union to give special
counsideration to the particular characteristics of amateur sport.”® The second Declaration
relates to the specific characteristics of sport and its social, educational and cultural
functions in Europe, of which account should be taken in implementing common
pcnlic_ies.29 Sport has thus gained at least partially formal position in the Community

legal framework.

3.2 Allinclusive label of sport
As follows from the previous analyses, the importance of sport in the European

Union goes beyond the limits of the Single Market and a balanced competition. Sport
has also been recognised as a tool fulfilling educational, recreational, social, political
and cultural goals.”

The basic question therefore stands: how far is it proper for EU sports policy to
shelter arrangements of sporting organisations from full or partial legal scrutiny by
ascribing the promotion of important social goals to it? The label of ‘sport” is used to
encompass a variety of practices in today’s world. However, sport is simply not a single

social phenomenon and it is more than apparent that there is a need to separate sports as

" Van den Bogaert 2003, page 7.

™ Treaty of Amsterdam Amending the Treaty on European Union, the Treaties Establishing the European
Communities and Related Acts, OJ C 340, 10™ November 1997, Annex No. 29 ~ Declaration on sport.

2 Treaty of Nice Asmending the Treaty on European Union, the Treaties Establishing the European
Communities and Certain Related Acts, OJ C 80/1, 10th March 2001.

3 Gee chapter No. 2 of the Thesis.
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an instrument of social cohesion from sports as money-making enterprise. This can very
well be seen in the pyramid structure of sport in Europe, with the professional game at
the apex, below which semi-professional sport, amateur sport and, located at the base,
purely recreational sport are nurtured. Professional sport has little to do with the social
and educational function of sport mentioned in the Commission’s Helsinki Report on
spott.”’ Conversely recreational sport has no economic motivation. The notion of
‘vertical solidarity’, whereby revenue raised in the higher levels of the professional
game is used in part to sustain the grass roots, has not been abandoned entirely in
Europe, but the commercial preferences of corporate sport, in particular football, are
steadily loosening traditional vertical ties. In these circumstances managers of
professional sport clubs would only be pleased with the opportunity to hide their profits
behind the notion of social and educational importance of sport and hence to negotiate
favourable legal treatment for their commercial activities. There is therefore a pressing

need to draw a more careful distinction when the all-inclusive label sport is used.*:

3.3 Formation of two advocacy coalitions
As a result of the endeavour to lay down the European sport policy and thus to

define its relation to the legal system of the European Communities, two advocacy
coalitions have been formed. Protection of the Single European Market and the socio-

cultural role of sport are the two features distinguishing these two coalitions.*

3.3.1 The Single market coalition
The first one, the Single market coalition is formed by the Competition Policy

Directorate General within the European Commission and the European Court of
Justice. The market model of sport, this coalition promotes, treats sport in the same
manner as any other business operating within the Single Market. The coalition
therefore acts as the guardian of the EU’s legal framework. It is supported by individual
litigants claiming their rights as set forth by the provisions of directly effective law,
procedure under Article 234 and complaints procedure with the Commission.

On the other hand, it still recognises the socio-cultural responsibilities of the

European Union. In this regard, whilst sport should be subject to law, the application of

3! The Helsinki Report on Sport, COM/9%/0644 final,

*2 Stephen Weatherill, “Fair play please!*; Recent development in the application of EC law to sport,
Common Market Law Review 2003, page 52.

B Richard Parrish 2003, The Birth of European Union Sports Law, Entertainment and Sports Law
Joumnal, votume 2 number 2, 2003, page 24 et seq.
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the EU’s legal framework may take into account the specificity of sport in so far as it
does not impede uniform application of EU law and as such undermine the

fundamentals on which the Single Market is based.

3.3.2 The socio-cultural coalition
On the other hand, the socio-cultural coalition supports the socio-cultural model

of sports, expressing the need to recognise the uniqueness and specificity of sport within
its legal framework. As claimed by some scholars, the coalition is not coherent but
rather divided into three streams, each one proposing the best way to putsue its
individual interests.

The first one, the so called maximalists, support an altemative of including an
Article for sport in the EU Treaty™ in order to protect sports rules from the application
of EC law. The Article would also facilitate the development of 2 socio-culfural sport
policy. This concept is supported by the European Parliament, some of the Member
States as well as by many important sports organisations such as the European Qlympic
Committee or national sports federations.”

The moderates take less radical way of a protocol attached to the Treaty that
would recognise the specificity of sport. This would shield sports rules from EC Law
without any further supranational invelvement in sport by the European Union, as
would be the case of the Article altemative. Such a solution is naturally mainly
represented by sports bodies*® longing for a regulatory autonomy.

Finally, the minimalists could even be considered as standing somewhere
between the two main streams. Represented be the three Member States,” they argue
that the EC institutions have established an effective and functioning regulatory system
in sporting matters. The Amsterdam Declaration on Sport, the Nice Declaration and the
jurisprudence of the ECJ and the Directorate General for Competition are frequently

quoted as examples thereof.

3.3.3 The separate territories approach
The tension between the two sports policies has led a formation of the separate

territories approach. This involves three territorial zones.

* The Treaty on European Union {Consolidated Version) OJ 2002 C325/5.

** The support of sporting organisations is motivated by a vision of potential new sources of funding,
3 The most significant support can be seen on the side of UEFA and FIFA.

* The United Kingdom, Sweden and Denmark,
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The first encompasses sporting rules which do not fall within the scope of the
EC law. The second refers to rules which do fall within the ambit of the EC law but are
eligible for an exemption from it. The third territory is formed by sporting rules which
fall fou!l of the EC law. These are rules of essentially commercial nature.

The legal basis of the separate territories approach can be found in formal
Decisions of the Directorate General for Competition and the judgements of the ECJ as

well as in soft law,

4 Sport and Free Movement Rules

4.1 Introduction
As regards the relationship between sport and European law, attention has

mainly been paid to three fundamental freedoms of the Internal Market: freedom of
movement of workers, freedom to provide services and freedom of establishment.

In order for the EC Treaty provisions on free movement of persons and freedom
to provide services fo apply, three conditions must be complied with. First, the person
who wishes to exercise the right to freedom of movement must be engaged in some kind
of economic activity, moreover, he or she must usually be a national of a Member State
of the European Union, and finally, a cross-border element is required. At first, the
second paragraph of this chapter shall however be dedicated to the preliminary question
of whether the Community free movement provisions can actually be relied upon in

disputes between private entities.

4.2 Horizontal direct effect
The first matter that needs to be addressed with regard to the relation of the

provision on free movement and rules and practices enacted and imposed by sporting
agsociations or clubs is the question of the so-called horizontal direct effect. The answer
to this question gradually evolved in the case-law of the ECI.

The issues of the horizontal direct effect of the provision on the free movement
of persons were for first time dealt with in Walrave.’® The defendants claimed that the
prohibitions of any discrimination on grounds of nationality, as set forth in Articles 12,
39 and 49 EC, “refer only to restriction which have their origins in acts of an authority

and not to those resulting from legal acts of persons or association who do rot come

 Walrave, supra note 18,
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under public law.” This reasoning was, however, refused by the ECJ which held that
the prohibition of discrimination “does not apply fo the action of public authorities but
extends likewise to rules to rules of any other nature aimed at regulating employment
and the provision of services.”™ Consequently, the ECJ considered public and private
regulations constituting measures of a collective manner to be equal. "’

The next step towards the full horizontal direct effect was made by the ECJ in
Bosman. First, it reiterated the point of view taken in Walrave. It then however went
further by stating “that even though the transfer rules in question did not discriminate
on grounds of nationality, they still directly affected players’ access to the employment
market of other Member States and were thus capable of impeding the freedom of
movement of workers”™* The ECJ thus also brought ron-discriminatory private
collective measures within the ambits of the free movement provisions. Moreover, it
recognised individuals’ right to invoke limitations on grounds of public policy, public
security or public health: “neither the scope nor the content of those grounds of
justification is in any way affected by the public or private nature of the rules in
question”™.*

Finally, the explicit confirmation of the full horizontal direct effect of Article 39
was given in the Angonese case.” The case concerned a requirement to produce the
certificate of bilingualism as a prerequisite of a bank in Bolzano, Italy for being able to
take part in a competition for a post in the bank. The certificate could only be obtained
in the province of Bolzano. The ECJ once again fell back on the reasoning laid down in
Walrave.” Subsequently, however, the ECJ introduced a final part necessary for the full
horizontal direct effect of Article 39 EC, referring to its judgement in the Defrenne
case.® It stated that “zhe Jact that certain provisions of the Treaty are formally
addressed to the Member States does not prevent rights from being conferred at the

same time on any individual who has an interest in compliance with the obligations thus

 Wairave, supra note 18, para. 15.

* Walrave, supra note 18, para. 17. The decision was supported by 3 arguments at following paragraphs
18-21 of the judgement, their substance being, firstly, protection of the basic freedom from being
compromised by the neutralisation of abolition of barriers of national origin by regulations of noa-public
law entities, secondly, the need of a uniform application of the freedoms and lastly, the general nature of
the EC Treaty provisions, not distinguishing between the source of the restrictions,

*! The ECJ reaffirmed its position in Dona case, supra note 19, pata. 17.

** Bosman, supra note 20, para. 103,

* Bosman, supra note 20, para. 85,

* Case C-281/98 Roman Angonese v Cassa di Risparmio di Bolzano SpA, [2000], ECR 1-4139,
# Angonese, supra note 44, paras. 30-33.

% Case 43/75 Gabrielle Defrenne v Sabena {1976] ECR 455.
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laid down.” And accordingly it held, in relation to a provision of the Treaty which was
mandatory in nature, that “the prohibition of discrimination applied equally to all
agreements intended fo regulate paid labour collectively, as well as to contracts

g d7
between individuals.

Such considerations must, a fortiori, be applicable to Article 39
of the Treaty, which lays down a fundamental freedom and which constitutes a specific
application of the general prohibition of discrimination contained in Article 12 of the
EC Treaty. In that respect, like Article 143 of the EC Treaty, it is designed o ensure
that there is no discrimination on the labour market. Consequently, the prohibition of
discrimination on grounds of nationality laid down in Article 39 of the Treaty must be
regarded as applying to private persons as well. "™

Even thou the Angonesse judgement made it clear that Article 39 EC is
horizontally directly effective, it gave no clue with regard to the freedom of
establishment and freedom to provide services. In this respect, the ECJ ruled in Wouters
that “compliance with Articles 43 and 49 of the Treaty is also required in the case of
rules which are not public in nature but which are designed to regulate, collectively,
self-employment and the provision of services.”™ It did not appear to matter to the ECJ
whether the contested regulation was discriminatory or not.”® It can therefore relatively
safely be assumed that non-discriminatory rules from collective private actors are also
covered under Article 43 and 49 EC. Consequently, on the basis of these findings, it can
be advocated that the regulations from all sporting association which are self-regulatory
and possess powers akin to public law must comply with the provisions on free
movement of persons and services, regardless of whether they are discriminatory or not
and whether the athletes submitted to these regulations are workers or self-employed.
Moreover, discriminatory measures imposed on employed sportsmen by private entities
such as clubs, for example in contracts, arguably also come under the scope of
application of Article 39 EC. Whether Community law will eventually reach even

further within the realm of private relations must still be awaited.”’

4 Argonese, supra note 44, para. 34.
8 4ngonese, supra note 44, paras. 35 and 36.
¥ Case C-309/99, Wouters v. Algemene Raad van de Nederlandse Ovde van Advocaten, [2002] ECR 1-
1577, para. 120,
Wouters, supra note 49, para. 122.
3! Van den Bogaert 2005, page 29.
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4.3 Economic activity requirement
Now, that it has been established to what extend do provisions on the free

movement apply to private entities, the economic nature of sportsmen’ activities needs
to be dealt with. Ever since its first decision regarding sport, the ECJ has consistently
held that sport falls within the ambit of the Community’s law to the extent that it
constitutes an economic activity within the meaning of Article 2 EC.* It needs to be
realised though that it is the particular activity of sportsman that needs to constitute an
gconomic activity rather than a sport discipline in general, As Advocate General
Cosmas provided in its opinion on Deliége,” it is perfectly feasible that notwithstanding
the fact that a sport is deemed to be of an amateur character in general, some sportsmen
nevertheless perform it in an economic way. In case the performance is considered to be
an economic activity the reliance on the free movement provision is possible.

Based on the ECJ’s interpretation of activities under Articles 39, 43, 49 EC, two
conditions need to be fulfilled for an activity to be considered as economic within the
meaning of Article 2 EC. First, it must be a genuine and effective, not a merely
marginal or ancillary activity, and second, it must be of a truly economic character, and
therefore carried out in return for remuneration.> These criteria help to establish when a
sport performance in general ceases or starts being an economic activity for the purpose
of the Treaty. Since it is hard to set up a general dividing line in this respect,” the
particuiar situation of each sportsman needs to be evaluated on a case-by-case basis.
What really seems to distinguish professional sportsmen from amatewrs and permits
them to be considered as workers or self-employed competing on an independent basis
within the meaning of the Treaty provisions on free movement is the fact that, in return
for exercising their specific skills and capacities within a given sports discipline, they

earn a regular income exceeding the expenses made.*®

52 Walrave, supra notel 8, para. 4.
53 A.G. Cosmas in Deliége, supra note 20, para. 26.
%% See case 53/81 D.M. Levin v Staatssecretaris van Justitie [1982] ECR 1035, para. 17 and Case 196/87

Udo Steymann v Staatssecretaris van Justitie [1988] ECR 61359, para. 13.

* The main reason, as to why it is rather difficult to Jay down a general borderline for all sports which
would help to separate economic activity from the non-economic one, is that the popularity of each
particular sport differs from one Member state to other. For example, whereas ice-hockey is to be
considered immensely popular in Sweden or Finland, the popularity of this sport in Member states such
as Greece or Spain is considerably lover if any and therefore attracts more attention of sponsors and
media. Similarly, in Italy or Spain, generally considered among the strongest European football leagues, a
footballer playing in the third division may still be considered as carrying out an economic activity,
whereas in Luxembourg, a second-division player and perhaps even some first-division players may not
satisfy the conditions to be regarded as such any longer.

*¢ Van den Bogaert 2005, page 47.
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A thorough analysis of the problem can be found in the opinion of Advocate
General Cosmas on the Deli¢ge case. The case dealt with the rules of the Belgian Judo
federation which set forth conditions for the selection of judokas for intemational
tournaments.

First, Advocate General analysed whether the aid paid by the judo sport
federation to Ms. Deliége was to be considered as the financial counterpart of the
services she claimed to provide, even though there was no contractual relationship
between the athlete and the federation. He states that: “4 sportsman is a “ron-amateur’
Jalling within the scope of Article 49 et seq. of the Treaty where his practice of sport,
viewed objectively, must be treated in the same way as the practice of a profession, and
therefore constitutes the regular pursuit of the funds necessary to support himself.
Classification as such will depend primarily on the objective conditions of practice
which the federation or some other institution attaches to the award of financial aid:
daily training, other obligations requiring exclusive dedication to the sport, substantial
investment of time and effort, a high level of performance, and medals. Furthermore, in
order to be regarded as “non-amateur', a sportsman must be subject to the conditions
described above for a certain period of time, that is to say that there must be a degree of
continuity in his activity. Finally, the amount of aid received is not immaterial:
travelling expenses and even benefits in kind which amount to more than an average
salary constitute pay rather than aid awarded for purely sport-related reasons.”” The
Advocate General also considered subjective criteria, such as the aim of federation
pursued by the aid. The federations maintained that the grants, premiums and assorted
benefits were intended to enable an athlete to develop his sporting skills and did not
constitute consideration for his performance. The Advocate General however made an
amendment to this assertion. According to him, “a high-level athiete provides an
important service to the sport’s governing bodies. His success makes him an “idol' for
the young people the federation wishes o attract, a magnet for sponsors, and another
argument for sports organisations to rely on when seeking a larger share of publicly-
funded subsidies.””® In the light of these objective and subjective elements, under
certain circumstances, sporting activities could be considered as services normally
provided in return for which the sportsman regularly receives financial and/or material

support from his federation.

" A.G. Cosmas in Deliege, supra note 20, para. 43,
* A.G. Cosmas in Deliége, supra note 20, para. 43,
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Second, the Advocate General examined the importance of sponsoring contracts
concluded between sportsmen and private financiers for the application of Community
free movement law. He came to the conclusion that the publicity required for
sponsoring does relate to athletes of a high level know by the audience at large.
Consequently, it was concluded that the existence of personal sponsors is an important
indicator of the fact that a given sports activity might represent an economic character.

Third, the specific characteristics of sporting competition were examined in the
light of its economic implications. The Advocate General expressed an opinion that
sportsmen can only be assessed by reference to the competitions they enter, their
individual performances being largely meaningless unless combined with success in
particular competitions in which they pit themselves against their rivals. (.)If the
significance of the sports event does not relate purely to sport, in the sense that it does
not merely represent confrontation and reward for being the best, but also exhibits an
intrinsic economic interest, then the economic dimension of the sporting event is clearly
such that the event in itself constitutes an economic activity within the meaning of
Article 2 of the Treaty. According to Cosmas, this economic dimension may consist of
different elements: first, spectators may be required to pay to attend a sports event,
second, a sports event may become a television product which will generate substantial
revenue for the holders of the television broadcasting rights; and, third, it may provide a
framewaork for promotion through advertising, that is to say it may become a means of
providing advertising services.” He also pointed out that common experience shows
that economics are, as a matier of course, becoming an increasingly prominent
dimension of sports events.*’

Based on these findings, the Advocate General came to a conclusion that the
participation of a high-level athlete such as Christine Deliége, who has the benefit of
some sponsors, in intemational tournaments which involve not only sport but also
constitute an economic event amounts to the exercise of an activity which would
‘normally’ be economic in nature.®' This opinion was upheld by the ECJ which stated
that “sporting activities and, in particular, a high-ranking athiete's parficipation in an
international competition are capable of involving the provision of a number of

separale, but closely related, services which may jall within the scope of Article 59 of

% A.G. Cosmas in Deliége, supra note 20, para. 54.
8 A.G. Cosmas in Deliége, supra note 20, para. 55.
8! A.G. Cosmas in Deliége, supra note 20, para. 60.
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the Treaty even if some of those services are not paid for by those for whom they are
performed.”

The ECJ has consistently given a generous reading to the concept of an
economic activity in its case law. In practice, this broad interpretation has allowed many
athletes to pass the hurdle of a genuine and effective, and not a merely marginal or
ancillary activity which is carried out in return for remuneration, so as to qualify as a

worker or as a service provider for the purpose of the application of Articles 39 and 49
EC.63

43.1 Workers or self-employed?
Now that it has been established under which circumstances the conduct of

sportsmen constitutes an economic activity, the question stands which set of the EC
Treaty provisions on the free movement is applicable. Does sporting activity fall under
the provisions on the freedom of movement of workers or under the rules concerning
the freedom to provide services, or potentially those on the freedom of establishment,
although the latter have not been addressed by the ECJ in sport-related cases yet.

Since Wairave the ECJ, however, did not seem to attach much importance to
establishing which of the free movement provision should be applied. It stipulated that
when the practice of sport has the character of gainfu! employment or remunerated
service, “it comes more particularly within the scope, according to the case, of Articles
39 10 42 or 49 to 55 of the Treaty™ In this respect, the exact nature of the legal
relationship under which such services are performed is of no importance since the rule
of non-discrimination covers in identical terms all work or services.”® The same line of
reasoning was utilised in the case of Dona as well as by Advocate General Lenz in his
opinion on the Bosman case.

The situation however changed with the ECF’s decisions in Bosman, Deliége and

Lehtonen, 66

in which it based its judgement on a single free movement provision, this
respectively being Articles 39, 49 and 39 EC. The application of the rest of the free
movement provisions was not dealt with at all. There are two possible explanations for
this approach. First, the national courts limited their preliminary questions to only one

fundamental freedom, thereby limiting the ECJ’s legal analyses to a particular Treaty

52 Deliége, supra note 20, para. 56.

% Van den Bogaert 2005, page 74.

“ Walrave, supra note 18, para. 5.

% Walrave, supra note 18, para. 7

% Bosman supra note 20, Defiége supra note 20, Lektonen supra note 20,
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provision. Second, the more probable explanation seems to be that the concepts of
workers and services have evolved since the mid seventies, when decisions in the
Walrave and Dong were delivered, which made it far easier for the ECJ to subsume
cases at hand under the appropriate Treaty provisions on the free movement. The
importance of distinguishing between workers and service providers is however not
doctrinal only. One reason can be found in the already mentioned 4dngonese case, in
which the ECJ has still only recognised the full horizontal application of Article 39 EC
as opposed to Article 49 EC,

4.4 The condition of nationality

4.4.1 EU nationals
Basically, the right of free movement is limited to the sportsmen who are

nationals of the Member States, excluding non-EU nattonals. Whereas Articles 43 and
49 EC explicitly refer to nationals of Member State, the wording of Article 39 is not so
clear with regard to this point. However, as held by the ECJ in the case of Meade,’’ the

wording ‘workers of the Member State’ refers solely to EU nationals.

4.4.2 Third country nationals
Since some of the most prestigious sporting competitions and leagues®® take

place in Europe, the sportsmen from all around the world are being attracted to join
European clubs and hence also clubs of the Member States. This, however, not always
turns out to be as good cheice as it seems at the first glance. The national as well as
intemnational sporting associations often impose rules which for different reasons,
directly or indirectly, limit participation of the overseas sportsmen in competitions. One
of the best examples can be provided by the famous Bosmar judgement of the ECLY
Here, the so called 3+2 rule was subjected to the scrutiny of the EC Law, The UEFA
rule permitted each national association to limit to three the number of foreign players
whom a club may field in any first division match in their national championships, plus
two players who have played in the country of the relevant national association for an
uninterrupted period of five years, including three years as a junior. The same limitation

applied to matches and competitions organised by UEFA on the European interstate

7 Case 238/83 Caisse d'Allocations Familiales de la Région Parisienne v Mr and Mrs Richard Meade,
[1984], ECR 02631, para. 7.

* For example, the UEFA Champions League in which the Europe’s best football clubs are engaged, is
considered to be a football competition of the highest quality in the world,

* Bosman, supra note 20.
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level. Even though the ECJ held the rule as falling foul of the free movement of
workers, this was true only with regard to EU nationals. The third country nationals, as
a basic rule, were and still are left out of the scope of the EC Treaty provisions and thus
unprotected from similar nationality clauses in the regulations of sporting federations.
Nevertheless, there are two sets of rules which the third country nationals may fall back
on in order to enjoy at least limited rights within the EU. First, it is the secondary
Community legislation, Directives 2004/38 and 2003/109 in particular. Second, relevant
provisions of some of the intemational agreements concluded by the European
Communities and their Member States with third the countries, dealing with the position

which nationals coming from these countries have within the Community.

4.4.2.1 Secondary legislation
With regard to the secondary Community legislation, Directive 2004/387 grants

some rights to the relatives of the EU citizens. Article 24(1) of the Directive reads as
follows: “Subject to such specific provisions as are expressly provided for in the Treaty
and secondary law, all Union citizens residing on the basis of this Directive in the
territory of the host Member State shall enjoy equal treatment with the nationals of that
Member State within the scope of the Treaty. The benefit of this right shall be extended
10 family members’' who are not nationals of a Member State and who have the right of
residence or permanent residence.”” There are, however, two downsides to the
application of the provision. First, it is indispensable that the EU national, the family
member of whom is to be granted an equal treatment, must have effectively made use of
his right of free movement before the third-country national can invoke the provision of
Article 24. Second, the scope of application of Article 24 is restricted to the territory of
the Member State in which the European Union national is employed, and does not

extend to the territory of other Member States.

™ Directive of the European Parliament and of the Council 2004/38/EC of 29 April 2004 on the right of
citizens of the Union and their family members to move and reside freely within the territory of the
Member States, QJ L 229, 29.6.2004, p. 35.

"t Articie 2(2) of the Directive defines family members as:

(a) the spouse;

(b} the partner with whom the Union citizen has contracted a registered partnership, on the basis of
the legislation of a Member State, if the legislation of the host Member State treats registered
partnerships as equivalent to marriage and in accordance with the conditions laid down in the
relevant legislation of the host Member State;

(c) the direct descendants who are under the age of 21 or are dependants and those of the spouse or
partner as defined in poiat (b);

{d) the dependent direct relatives in the ascending line and those of the spouse or partner as defined
in point (b);
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In addition to the rights granted by Directive 2004/38, sportsmen who are the
third-country nationals may also rely on Directive 2003/109.”* The Article 4(1) of the
Directive sets forth that, provided the conditions of Article 5(1) are complied with,
Member States shall grant long-term resident status to third-country nationals who have
resided legally and continuously within its temitory for five years immediately prior to
the submission of the relevant application. Long-term residents shall enjoy equal
treatment with nationals as regards access to employment and self-employed activity,
(...) and conditions of employment and working conditions, including conditions
regarding dismissal and remuneration.” In addition, a long-term resident shall acquire
the right to reside in the territory of Member States other than the one which granted
him/her the long-term residence status, for a period exceeding three months.” The equal
treatment shall be enjoyed in the same areas as in the first Member State as soon as he
has received a residence permit in the second Member State.”” The main difference to
Directive 2004/38 is that the long-term residents are entitled to these rights on their

own, without the need to derive their rights from EU nationals.

4.4.2,2 International agreements with third-countries
The sportsmen from the third countries may aiso rely on iniernational

agreements concluded between the EC and its Member States and those third
countries.”® These agreements form an integral part of EC Law.” The ECJ has
consistently held that a provision of such agreements must be regarded as being directly
applicable when, with regard to the wording and the purpose and nature of the
agreements themselves, the provision contains a clear and precise obligation which is
not subject, in its implementation or effects, to the adoption of any subsequent

I'ﬂ.f.‘«a.Sllt'EB.?8

72 Council Directive 2003/109/EC of 25 November 2003 concerning the status of third-country nationals

who are long-term residents, OJ L 16, 23.1.2004, p. 44-53.

” Directive 2003/109/EC, supra note 72, Article 11(1)a).

™ Directive 2003/109/EC, supra note 72, Article 14(1).

’ Directive 2003/109/EC, supra note 72, Article 21(1).

" See e.g. Case C-438/00 Deutscher Handballbund eV v Maros Kolpak [2003] ECR 1-4135, para. 58; Case
C-162/00 Pokrzeptowicz-Mever {2002] ECR [-1049, para. 19; Case C-18/90 Office national de {'emploi v
Bahhia Kziber [1991] ECR 1-199, para. 15; Case C-113/97 Henia Babahenini v Belgian State [1998] ECR
1-183, para. 17.

™ Case C-181/73 R. & V. Haegeman v Belgian State [1974] ECR 449, para. 5

™ Case C-12/86 Demirel v Stadt Schwéibisch Gmiind [1987] ECR 3719, para. 14; Case C-162/96 A. Racke
GmbH & Co. v Hauptzollamt Mainz {1998] ECR I1-3655, para. 31-36; Case C-171/01 Wihlergruppe
Gemeinsam Zajedno/ Birlikte Alternative und Griine Gewerkschafterinnen/ UG [2003] ECR 1-4301, para.
53.
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In order to clarify the aforesaid conditions, a short recourse to some of the most
illustrative case-law shall be had. A good example of the provision which was regarded
as complying with all the ECJ’s requirements regarding the direct effect is the first
indent of Article 38(1)" of the Europe Agreement establishing an Association between
the European Communities and their Member States and the Republic of Slovakia,*®
which was dealt with in the Kolpak case.®’ The case concerned a Slovak national, Mr.
Maro§ Kolpak, who was employed by the German second division handball team TSV
Ostrigen as a goalkeeper. Pursuant to Rule 15 of the Playing Regulations of the German
Handball Federation,* he was issued a player’s licence marked with the letter A
because of his foreign nationality. Kolpak regarded this to be an unfavourable treatrent
and sought from the Federation a player’s licence without a suffix indicating his foreign
nationality. He claimed that Slovakia is one of the third countries whose nationals are
entitled to unrestricted authorisation to play. The claim was based on the relevant
provisions of the Playing Regulations and the Association agreement between the EC
and Slovakia, The ECJ upheld the claim and held that with regard to its wording™ and
purpose®, the first indent of Article 38(1) of the Association agreement between the EC
and Slovakia is identical to Article 37(1) of the Association agreement between the EC

7 The provision reads as follows: “treatment accorded to warkers of Slovak Repubiic nationality, legally
employed in the territory of a Member State shall be free from any discrimination based on nationality, as
regards working conditions, remuneration or dismissal, as compared to its own nationals”

% Burope Agreement establishing an association between the European Communities and their Member
States, of the one part, and the Slovak Republic, of the other part, [1994] OJ L 359/2.

81 K olpak, see supra 76.

% Rule 15 reads as follows:

(1) The letter A is to be inserted after the licence number of the licences of players

(a)who do not possess the nationality of a State of the European, Union (EU State),

{bywho do not possess the nationality of a non-member country associated with the EU whose nationals
have equal rights as regards freedom of movement under Article 39(1) of the EC Treaty,

{c)...

{2)In teams in the federal and regional leagues, no more than two players whose licences are marked with
the letter A may play in a league or cup match.

(5)The marking of a licence with the letter A is to be cancelled from | July of the year if the player's
country of origin becomes associated within the meaning of Paragraph 1(b} by that date. The Deutscher
Handballbund shall publish and continually update the list of the States correspondingly associated.

% See Kolpak, supra 76, paras. 24, 25 in connection with Pokrzeptowicz-Meyer, infra note 86, para. 22
which reads as follows: “This rule of equal treatment lays down a precise obligation to produce a specific
result and, by its nature, can be refied on by an individual 10 apply to a national court to sef aside the
discriminatory provisions of a Member State's legisiation, without any further implementing measures
being required for that purpose.”

¥ See Kolpak, supra 76, para. 26: “Second, those two Association Agreements do not differ in regard to
their objectives or the context in which they were adopted. Each has, according to the final recital in the
preamble and Article 1(2), the aim, imer ofia | of establishing an association to promote the expansion of
trade and harmonious econontic relations between the contracting parties so as to foster dvnamic
economic development and prosperity in the Slovak Republic and in the Republic of Poland respectively,
in order to facilitate those couniries’ accession to the Cominunities.”
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and Poland® the direct effect of which had already been recognised in the
Pokrzeptowicz-Meyer case %

The ECIJ further held in Kolpak, that the first indent of Article 38(1) of the
Association agreement had a horizontal direct effect and that Mr. Kolpak could rely on
it in his claim against the rules laid down by a non-public body, a sports federation in
particular. That means that the ECJ transposed the interpretation of Article 39(2) EC as
adopted in Bosman®” to the analysed provision.88

As established by other cases concerning the non-EU nationals, the agreements
do not necessarily need to pursus an objective of accession into the EC. For instance, in
the Simutenkov case™ the ECJ found the provision on the equal treatment of workers in
the Communities-Russia Partnership Agreement, the wording of which is altnost
identical to those of the Association agreements,” directly applicable despite the fact
that the purpose of the Agreement was an establishment of a partnership without any
intention of accession of the Russian Federation to the EC whatsoever. However, the
equivalent provisions in the Agreements of Partnership and Co-operation, which were
concluded between the Community and its Member States with other former Soviet
Union republics, such as Ukraine, Uzbekistan or Armenia®' in all likelihood lack direct
effect, as contracting parties only committed themselves to endeavour to ensure that the
treatment accorded to the nationals of these countries shall be free from
discrimination.”” These Agreements principally aim towards a gradual rapprochement

between ex-Soviet States and s wider area of co-operation in Europe and neighbouring

# Furope Agreement establishing an association between the Buropean Communities and their Member
States, of the one part, and the Republic of Poland, of the other part, [1993] OF L 348/2.

% Case C-162/00 Land Nordrhein-Westfalen v Beata Pokrzeptowicz-Meyer, [2002] ECR 1-01049.

%7 Bosman, supra note 20, para. 84.

% Kolpak, supra note 76, para. 36.

¥ Case C-265/03 Simntenkev v Ministerio de Educacion y Cultura/ Real federacion Espanvla de Futbol
[2005] ECR [-2579.

" The wording of the relevant provision of the Communities-Russia Partnership Agreement was as
follows: “Subject fo the laws, conditions and procedures applicable in each Member State, the
Community and its Member States shall ensure that the treatment accovded to Russian nationals legally
emplayed in the tervitory of a Member State shall be free from any discrimination based on nationality, us
regards working conditions, remuneration or dismissal, as compared to its own nationals.”

" Partmership and Co-operation agreement between the European Communities and their Member States,
of the one part, and Ukraine, of the other part [1998] OJ L 49/3, Partnership and Co-operation agreement
between the European Communities and their Member States, of the one part, and the Republic of
Uzbekistan, of the other part [1999] OJ L 22%/3, Parmership and Co-operation agreement between the
European Communities and their Member States, of the one part, and the Republic of Ammenia, of the
other part [1999] OJ L 239/3.

2 Van den Bogaert 2005, page 96.
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regions..g3 [n my opinion however, what can be seen here are politically motivated
decisions made by the ECJ and basing the extent to which the EC labour market shall be
open to workers from the third countries depending on the importance of the
international partner.

Finally, as was the case of workers of Slovak nationality in the Kolpak case and
as is, due to a similar wording, the case of the other directly applicable international
agreements between the EC and third-countries, the prohibition of discrimination on
grounds of nationality applies solely with regard to conditions of work, remuneration or
dismissal. This provision therefore does not extend to national rules conceming access
to the labour market, in contrast to Article 39 EC.*

When compared to the abovementioned directives, the intemational agreements
do not require a family relationship with an EU national nor fulfilment of any

preconditions, except from nationality of a particular contracting state.

4.5 The Requirement of a cross-border element
In order to trigger the application of the EC free movement rules, a cross-border

element must be present in an economic activity conducted by a sportsman.95 In
addition, a purely hypothetical prospect of exercising free movement rights does not
establish a sufficient connection with Community law to justify the applicat:i'on of
Community provisions.”® This may, however, lead to situations when static nationals
are treated less favourably than nationals who have made use of the freedom of
movement of workers. The situation is often referred to as a reverse discrimination.
This exactly has become the case of football in Europe after the Bosman had been
delivered. In the case the ECJ held that the intemational transfer rules which prevent a
professional football player whose contract with a club has already expired from being
freely engaged by a club in another Member State as failing foul of Article 39 EC. The
ECJ’s judgement did not, however, have any impact on purely domestic transfers of
football players. As a result of this, it has become cheaper for clubs to hire players from
abroad due to no transfer fees. Being engaged by a club from abroad has also become

more interesting for players since the money spared for transfer fees could be used for

% S, Peers, From cold war to lukewarm embrace: the Eurapean Union's agreements with the CIS states

{1995) 44 ICLQ, p 831.

% Kolpak, supra note 76, para. 42.

% Case 175/78 La Reine v Vera Ann Saumders [1979] ECR 1129, para. 11, Case 298/84 Paoclo lorio v
zienda autonoma delle fervovie dello Stato [1986] ECR 247, para. 14.

% See e.g. Case 180/83 Hans Moser v Land Baclen-Wiirttemberg {1984] ECR 2539, para. 18.
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their salaries to be rised. The example shows that a division of the spheres of
competence between the Community and the Member States bears also unpleasant

consequences in the realm of sport.

4.6 Restrictions on free movement
The current approach of the EC] with regard to the fundamental freedoms is

predominantly centred around the concept of restriction which has to a large extent
replaced the traditional non-discrimination analysis. The princ iple of non-discrimination
on grounds of nationality lies at the heart of the application of the Community
provisions on the free movement of workers, the freedom of establishment and the
freedom to provide services. Originally, in the early case law of the ECJ, it even
constituted the undisputed decisive criterion in the assessment of the ECJ whether a
contested national measure breached the relevant Treaty provisions. At the saine time, it
cannot however be denied that Article 3(1){c) EC has stipulated frorn the outset that the
activities of the Community shall comprise ‘an internal market characterised by the
abolition, as between Member States, of obstacles to the free movement of goods,
persons, services and capital’. As a result, it did not come entirely as a surprise that the
ECJ graduzlly started to strengthen its grip on the free movement provisions, extending
its supervision over the lawfulness of national rules from a pure discrimination based
control to a wider investigation into the existence of restrictions to the right to freedom
of movement.”” The concept was conceived to be applied in the sphere of the free
movement of goods. It was stated in Dassorville™ and confired in Cassis de Dijon”
that as soon as trading rule is found to be capable of restricting inter-state trade,
regardless of whether the measure is discrimninatory or indistinctly applicable, Article 28
applies.

This approach was eventually transposed by the ECJ to the other fundamental
freedoms.'® The conditions that need to be fulfilled for a regulation or an action to be
considered a restriction are as follows: first, a contested national measure must affect
access to the labour market within the Member State; second, the restrictive effects of
the barrier in question must not necessarily be such as to actually preclude persons from

exercising their free movernent rights, for it suffices that they simply deter fiom doing

% Van den Bogaert 2005, page 124; P.Craig & G. de Birca 2004, pages 715-722.

* Case 8/74 Procureur di Roiv Benoit and Gusiave Dessonville, (1974 ECR 837, pan. 5,

" Rewe-Zentral AG v Bundesmonopolverwaltung fiir Branntwein, [1979] ECR 649, para. 8.

"% One of the first decision which dealt with the issue was the case 96/85 Commission of the European
Communities v French Republic [1986] ECR 1475,

33



s.o;ml third, these effects must be substantial, that is to say, they must be of a certain

level of gravity or intensity.'**

4.7 Justification of sporting rules
As a result of this approach towards the concept of restriction, the issue of the

specific reasons invoked to justify the existence of national measures has become
central for the examination of legality of national measures by the ECJ. It is therefore
possible to distinguish between two different types of justification.

First, there are derogations expressly provided for in the EC Treaty. Article
39(3) EC, establishing the rights attached to the freedom of movement of workers,
stipulates that these rights are subject to limitations justified on grounds of public
policy, public security or public health. Equally, Articles 43(1) and 49 EC permit
Member States only to derogate from the Treaty provisions on the freedom of
establishment and the freedom to provide services on grounds of public policy, public
security and public health. The precise scope of these three exceptions has been further
outlined in secondary legislation '® and in the case-law of the ECJ.

Although the derogations expressly provided in the EC Treaty undeniably form
an important justification grounds in the area of the free movement rights, pursuant to
the up until today delivered case-law, their importance in the sphere of sport is rather
marginal when compared to the additional justification grounds as established by the
ECJ in the field of professional sport. The objective justifications have been recognised
by the ECJ in its case-law under the so-called rule of reason doctrine also known as the
mandatory requirements. These derogations from the free movement rights form the
second type of justification. Further analyses shall therefore focus on the application of
the rule of reason doctrine to sport and its co-existence with the so-called orthodox rest.

As will be demonstrated in the following paragraphs by some of the ECJ’s cases
in the area of sport, there is confusion in the case-law of the ECJ conceming the
justification of ‘sporting rules’ under EC law. The approach of the ECJ taken in some of
its case-law suggests that those rules shall be escaping the application of the EC Treaty

provisions whatsoever, designating them as ‘rules of purely sporting interest.” On the

W0 See eg  Case C-1895 F.C. Terhoeve v Inspectenr van de Belastingdienst

Particulieren/Ondernemingen buitenland, [1999] ECR 1-345.

' yan den Bogaert 2005, page 137.

' Directive of the European Parlizment and of the Council 2004/38/EC of 29 April 2004 on the right of
citizens of the Unior and their family members to move and reside freely within the territory of the
Member States, OF L 158/77, 30th December 2004.
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other hand, in some cases it adheres to the rule of reason-like reasoning, stating that
rules of this kind are caught by law of the European Communities, nonetheless still
eligible for justification on non-economic grounds.

Already in its first judgement regarding sport, the Walrave case,'™ the ECJ
established a practice that grants rules of sporting bodies fulfilling certain criteria a
protection from the free movement rules. The Walrave decision concemned provisions of
the Rules of the Union Cycliste Intemationale (hereinafter as “UCI”) relating to the
medium-distance world cycling championships behind motorcycles. According to the
rules, the pacemaker must be of the same nationality as the stayer. The action was
brought by two Dutch nationals who normally took part as pacemakers in races of the
said type and who regarded the aforementioned provisions of the rules of the UCI as
discriminatory.

The first step taken by the ECJ in its analysis was, as provided for in section 3.1
of the Thesis, to establish that sport is subject to Community law only in so far as it
constitutes an economic activity within the meaning of Article 2 of the Treaty.
However, the ECJ continued that under specific conditions, even if the sporting activity
is considered economic within the meaning of Article 2 of the EC Treaty, a sporting
rule imposed by a sporting organisation may completely fall outside the scope of the EC
Treaty. It held that with regard to the current situation, the prohibition arising from
provisions of the EC Treaty do not affect a rule that is of purely sporting interest (the
composition of sport teams, in particular national teams in) and thus has nothing to do
with economic activity. This restriction on the scope of the provisos in question must
however remain limited to its proper objective.'” According to an ‘orthodox’ reading of
Walrave, a rule of ‘purely sporting interest’ would therefore in principle fall outside the
scope of the EC Treaty, unless it is found to be disproportionate, in which case it would

be scrutinised pursuant to Articles 39 or 49 EC.'%®

It follows that according to an “orthodox™ reading of Walrave, a sporting rule in
order to be exempt from the application of law of the European Communities:

I. must be of purely sporting interest,

1% Walrave, supra note 18.

"% Walrave, supra note 18, paragraph 8 and 9. See also Deliége, supra note 20, paragraph 41 and case
case C-519/04 P, David Meca-Medina and Igor Majcen v Commission of the European Communities
[2006] ECR §-6991, supra note 105, paragraph 22, This approach is referred to as ‘orthodox test® and
shall be distinguished from the “mandatory requirements’, See Pablo Ibanez Colomo 2006,

1% Pablo [banez Colomo, “The application of EC treaty Rules to Sport: the Approach of the European
Court of First instance in the Meca Medina and Piau cases”, [2006] ESLI Volume 3 Number 2, para, 5,
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II. must have nothing to do with economic activity — the nature of sporting
activity in particular cases is for national courts to determine,'”’

TII. and mustremain limited to its proper objective.'”

The similar line of legal reasoning as in Walrave seemns to have been employed in
the Dond case. The case concerned the provisions of the Rules of the Italian Football
Federation. Under the rules only players who were affiliated to that federation could
take part in matches as professional or semi-professional players, whilst affiliation in
that capacity was in principle only open to players of Italian nationality. The ECJ held
that “those provisions do not prevent the adoption of rules or of a practice excluding
Joreign players from participation in certain matches for reasons which are not of an
economic nature, which relate to the particular nature and context of such matches and
are thus of sporting interest only, such as, for example, matches between national teams
Sfrom different countries. This restriction on the scope of the provision in question must
however remain limited to its proper objective.'™

Then, at paragraph 19, the ECJ however stated that the Rules are incompatible
with provisions of the EC Treaty “unless such rules or practices exclude foreign players
from participation in certain matches for reasons which are not of an economic nature,
which relate to the particular nature and context of such matches and are this of
sporting interest only”. If in Walrave the discrimination at stake fell plainly and clearly

1% the ECJ seemed to suggest in Dond that the non-

outside the scope of the EC Treaty,
economic nature of a sporting rule could be invoked as a justification for 2 measure
otherwise caught by Articles 39 and/or 49 of the EC Treaty.'"'

This confusion resulted into a shift from the ‘orthodox test’ as established in
Walrave to the ‘mandatory requirements doctrine’ in the Bosman case. The ECJ
officially introduced this doctrine in the field of the free movement of goods. In the case
of Cassis de Dijon it declared that “obstacles to movement within the Community
resulting from disparities between the national laws relating to the marketing of the

products in question must be accepted in so far as those provisions may be recognized

as being necessary in order to satisfy mandatory requirements relating in particular to

" Dané supra note 19, para. 16,

9% According to doctrine, if is necessary to prove that the absence of restriction would eliminate or
significantly reduce the efficiencies that follow from it or make it significantly less likely that they will
materialize. Jones & Sufrin 2004, p. 242.

" Dond, supra note 19, paras. 14, 15,

1% See Walrave, supra note 18, paragraphs 4, 8.

') pablo Ibanez Colomo, supra note 106, paragraph 6.

36




the effectiveness of fiscal supervision, the protection of public health, the fairness of
commercial transactions and the defense of the consumer”'® This objective

justification test was then transposed to the sphere of workers, services and

establishment.' >

In the Bosman judgement the ECJ decided upon two questions concerning the
organisation of football in Europe. The first one concerned FIFA regulation which
provided that at the expiry of the contract the player is free to enter into a new contract
with the club of his choice. That club must immediately notify the old club which in
turn is to notify the national association, which must issue an intemational clearance
certificate. However, the former club is entitled to receive from the new club
compensation for training and development.!'* Jean Marc Bosman was a professional
football player who had been under contract to the Belgian club R.C.Liegois. In June
1990 his contract expired and he was offered a new contract worth only 25% of the
value of his former contract. Since Mr. Bosman refused this offer, R.C.Liegois offered
him for transfer for a fee of Bft 12 million. This sum was a compensation for training
expenses incurred by the club according to a strict formula laid down by Union Royale
Belge des Sociétés de Football Association ASBL (hereinafter as “URBSFA"). As no
club was willing to pay the fee, Mr. Bosman arranged transfer on his own to the French
Club U.S.Dunderque. Both arrangements between U.S.Dunkerque, Mr. Bosman and
R.C.Liegois were subject to the condition that Mr. Bosman’s registration certificate be
sent from URBSFA to the French Football Association by the start of the next season,
2nd August 1990. R.C.Liegois, having doubts about U.S.Dunkerque’s solvency, did not
ask URBSFA to send the certificate to the French Football Association. Thus
R.C.Liegois suspended Mr. Bosman, preventing him from playing for the rest of the
season. The ECJ held that the rules which provide that a professional footballer, upon
the termination of his contract, may not pursue his activity with a new club established
in another Member State unless it has paid his former club a transfer fee agreed upon

between the two clubs or determined in accordance with the regulations of the sporting

"% See Casis de Dijon, supra note 99, paragraph 8.

"% See Case C 288/89 Stichting Collectieve Antennevoorziening Gowda and others v Commissariaat voor
de Media, [1991] ECR [-4035, paragraph 14 with regard to services and Case C-19/92 Dieter Kratis v
Land Baden-Wiirttemberg, [1993] ECR 1663, para.32 with regard to Articles 39 and 43 EC.

1 See Bosman, supra note 20, paragraph 13,
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associations, the said rules constitute an obstacle to freedom of movement for

workers.'

Second, the applicants contested the so called 3+2 rule, under which national
associations were permitted to limit to three the number of foreign players whom a club
may field in any first division match in their national championships, plus two players
who have played in the country of the relevant national association for an uninterrupted
period of five years, including three years as a junior. The same limitation also applies
to UEFA matches in competitions for club teams. Alse this regulation had been
established to fall foul of Article 39 EC.

In both cases the ECJ proceeded to a possible justification for these nationality
clauses under the rule of reason. In Gebhard, the ECJ had determined exact conditions
which needed to be complied with in order to justify a contested national measure under
the rule of reason doctrine. It had to be (i) applied in a non-discriminatory manner; {ii}
justified by imperative requirements in the general interest; (iii) suitable for securing the
attainment of the objective which they pursue; and (iv) not go beyond what is necessary
to attain it.!'® This so-called Gebhard-formula is reiterated in Bosman, with one slight
difference, however. the requirement that the disputed measure must be non-
discriminatory in order to be eligible for objective justification has disappeared and has
been replaced by the condition that the rule pursues a legitimate aim compatible with
the Treaty.""” This formula being applied, neither the regulations on transfer of players
nor the “3+2” rule were found to be in line with Article 39 EC by the ECJ.

In ;Delié;gre“s and Lehtonen,'”

the two judgments which followed 5 years after
Bosman, both the “‘orthodox™ — Walrave test as well as the one of Bosman were
employed.

In Deliege the ECJ took the view that “although selection rules like those at
issue in the main proceedings inevitably have the effect of limiting the number of
participants in a tournament, such a limitation is inherent in the conduct of an
international high-level sports event, which necessarily involves certain selection rules

or criteria being adopted. Such rules may not therefore in themselves be regarded as

constituting a restriction on the freedom to provide services prohibited by Article 59 of

''5 See Bosman, supra note 20, paragraph 100.

116 Case C-55/94, Gebhart v Consiglio deli’Ordine degli Awocati e Procuratori di Milano [1995] ECR I-
4165, paragraph 37.

"7 See Bosman, supra note 20, paragraph 104; see alse Bogaert, page 155.

"% Deliege supra note 20.

"% Lehtonen, supra note 20.
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the Treaty".'” This conclusion could be intemreted as upholding the Walrave test,
requiring rules to be of purely sporting interest in order to escape the application of the
EC Treaty.

The Lehtonen case subject matter concemed question of whether the EC Treaty
precludes the application of mules laid down in a Member State by sporting associations
(Belgian basketball association) which prohibit a basketball club from fielding players
from other Member States in matches in the national championship, where the trans fer
has taken place after a specified date. In addition, the transfer deadline was set strcter
for players coming from a European association than for those fror another association.
Just as in Bosman, the ECJ held that the rules are “liable to resirict the freedom of
movement of players whe wish to pursue their activity in another Member State, by
preventing Belgian clubs from fielding in championship maiches basketball players
Jrom other Member States where they have been engaged after a specified date. Those
rules consequently constitute an obstacle to freedom of movement for workers”.*' In
paragraph 53, the ECJ accepted that such rles could be justified on *non-economic’
grounds, provided that they meet the objective of ensuring the regularity of sporting
competitions.

The aforementioned examples clearly demonstrate the confusion with regard to
the application of “rules of clearly sporting interest”. The approach of the ECJ taken in
Walirave and Deliége suggests that those rules shall be escaping the application of the
EC Treaty provisions whatscever. On the other hand, in Bosmun and Lehtonen it takes
the view that rules of this kind are caught by law of the European Cominunities and

therefore need to be justified on non-economic grounds.

5 Sport and European competition faw
5.1 Introduction

Western economies adhere to the maxirn that cormpetition between enterprises is
a good thing. The fact that less effective enterprises fall in the race ofthe survival of the
fittest is the basic principle which leads to products ofa highex qualicy, lower prices and
technical development. The EC Treaty and national iegislation in the Member States

therefore provide rules that guarantee competition in the common and national market.

12 Defiége, supra note 20, paragraph 64.
'3} Lehtonen, supra note 20, paragraph 49

39



In Europe those rules apply both to (private) enterprises and to Member States,
including non-central authorities. The rules form a necessary condition for realising the
objective of the European Community, 4 common market (articles 2 and 3 EC). They
break down barriers to trade within and between EU member states thus strengthening
national markets and the Single Market. This promotes European integration and serves
a similar role as late 19th century US anti-trust legislation which promoted the political

integration of the US states.'*

5.2 Sport operates under different market rules
As will be shown below, sport falls within the ambit of the EC Treaty

competition provisions. An attention must however be paid in this regard to specific
market conditions under which it operates and which differ from those of other
industries. An insight into Scottish football provides a sufficiently illuminating
example.

In Aprii 2002, ten of the twelve clubs that compete in the Scottish Premier
League announced their intention to resign. The “breakaway ten” declared a plan to
start a new League. The two clubs not involved were Glasgow Rangers and Glasgow
Celtic, the most successful clubs in the history of Scottish footbail and also the clubs
that attract by far the largest numbers of supporters. The “breakaway ten” promptly
informed Rangers and Celtic that the Glasgow duo would be welcome to join the new
competition beginning in 2004, but only provided they accepted changes in decisions-
making system. The ten smaller clubs had in mind the adoption of systems of wealth
distribution that would involve much more substantial transfers of revenue from the best
supported clubs to the less well supported clubs. Mr. lan McLeod, Celtic’s chief
executive, observed that the clubs that had announced their resignation “appear to
regard themselves as the oppressed ten when, because Celtic and Rangers generate 8¢
per cent of the revenue in Scottish football, they are actually being subsidised by the
two biggest clubs™. The comment, however, overlooked one important feature. Plainly
the “oppressed ten” make money as a result of their entanglement with the
commercially dominant Glasgow clubs, buf Celtic and Rangers also make their money

because of the existence of their opponents. They depend on finding parties willing to

122 Buropean Parliament Working Paper, Professional Sport in the Internai market, IP/A/IMCO/ST/2005-
004 (http://www.europarl.eurepa.eu/comparl/imeo/studies/0509_study_sport_en.pdf), page 185.
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supply that crucial extra element in the sporting bargain — opposition — to lend
commercial and sporting purpose to their very existence. '

Here the diversity between “normal” and sport market can be seen. If srnaller
producers quit the market, the more powerful firms will typically simyply seize their
market share. In football, the dominant market share claimed by Celtic and Rangers
would not increase if their rivals refused to compete. On the confrary, exitby weaker
parties ruins the game for the stronger.

There are also other features typical for sporting competition, which distinguish
it from “normal” competition situation. As already stated, sporting federations or
leagues form a ‘natural monopoly’. The existence of several fedentions in one
discipline would risk causing major conflicts. The organisaton of national
championships and the selection of national athletes and national tearns for intemational
competition also often require the existence of one umbrella organisation bringing
together all the sports associations and competitors of one discipline. Fans prefer a
single sports organisational structure as this meets the natural sportimg cbjective of
seeing who the single champion is. Fans cannot also be regarded as “consumers” in the
normal free market sense, since they tend 10 be loyal to “their’ club, which they follow
almost unconditionally - principle of loyalty and nationality. Many of them are attracted
by the excitement contained in the uncertainty us to the outcome of the match or
competition, This excitement among other things depends on equal chances within
competition - competitive balance.

The notion of different market qualities was also recognised in the Bosraan
case.'™ The Court stated that: “In view of the considerable social imporarce of
sporting activities and in particular football in the Community, the aims of maintaining
a balance between clubs by preserving a certain degree of equality and urcertainty as
to results and of encouraging the recruitment and training of yeung players must be

accepted as legitimate.”

5.3 Application of EC Treaty provisions in the field of sport
The key provisions of EC competition law with regard to sportare axticles 81, 32

and 87 EC. The following paragraphs shali thus be focused on conditions exumerated in

these articles which are necessary to trigger the application of EC competition law.

123 Weatherill 2003, supra note 32, page 53.
' Bosman, supra note 20, pars. 106.
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After that, an analysis of recent case-law of the ECJ concerning application of

competition law to sport shall be conducted.

5.4 Article 81

Article 81(1) EC provides that, all agreements between undertakings, decisions
by associations of undertakings and concerted practices which may affect trade between
member states and which have as their object or effect the prevention, restriction or
distortion of competition within the common market shall be prohibited as incompatible
with the common market. Article §1(3), however, grants an exception to those
agreements, decisions or concemed practices which contribute to improving the
production or distribution of goods or to promoting technical or economic progress,
while allowing consumers a fair share of the resulting benefit, and which are

indispensable and do not eliminate competition.

5.4.1 Undertakings and associations of undertakings
The first question that needs to be answered is whether the sporting associations

and clubs may be considered to be undertakings within the meaning of Articles 81 and
82 of the EC Treaty or associations of undertakings within the meaning of Article 81 of
the EC Treaty. The test developed by the ECJ is as follows: “Every entity engaged in an
economic activity, regardless of the legal status of the entity and the way in which 1t is
financed is considered to be an undertaking.'® It is therefore necessary to ascertain
whether clubs or sporting associations carry on an economic activity. For this reason, it
is of no relevance whether an entity has a form of a capital company or a club. The aims
of the entity are of no importance either, Whilst the governing bodies of sport as well as
ciubs play an important non-economic regulatory function, they also bhave
responsibilities for ensuring the commercial success of the sport and are thus acting in
an economic capacity. It does not matter that sporting bodies pursue primarily
unquantifiable activities such as development of young players or organisation of
national competitions. The activities actually embarked on are decisive.'*® It also makes
no difference that only some of the activities are economic in their nature. The EC

Competition Law does not require that activities are carried on with a view to making a

125 Case C-41/90 Hofner and Elser v Macrotron GmbH [1991] ECR. I-1979, para. 21.
126 See joined cases 209-215 & 218/78 Van Landewyck v European Commission [1980] ECR 3125, para.
88. See also Stix-Hackl/Egger 2002, page. 84.
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profit either.'”” The activities of the associations or clubs would be considered economic
even though they exercise functions of a public authority. 28

An example of the economic activities can be found in Regulations Govemning
the Application of the FIFA Statutes.'?® Article 10(1) the Regulations provide that the
levy to be paid to FIFA for each match played between two national “A” teams (in
compliance with the Statutes), including the matches played in toumaments or in games
including football except for junior tournaments, shall comprise 2%. Based on Article
10(2), the amount shall be based on the gross receipts (ticket sales, advertising rights,
rights for television and radio broadcasts, and film and video rights etc.) derived from
matches. UEFA, being a confederation, profits from the system as well. Pussuant to
Article 10(4) of the FIFA Application Regulations, the levy due to FIFA in respect of
matches played on the termitory of a Confederation between Members belonging to that
Confederation is only 1%, the remaining 1% being payable directly to the
Confederation involved and in respect of matches played between Members affiliated to
different Confederations, on the territory of one of these Confederations, the 2% levy
due is payable to FIFA, which will retrocede 0.5% to each of the Confederations
involved.

As to the economic activity of the individual football clubs, besides the receipts
mentioned in Article 10(2) of the FIFA Application Regulations, sponsorship
agreements and the transfer fees for players form a considerable part of their incomes.
The training of players also forms an economic activity to a certain extend. The purpose
of the training is to enhance player’s performance and thus match result and incomes
received by clubs thereof to gain profit by a transfer of such player. This is a form of
occupational training and development similar to that in service undertakings, which
ultimately benefits the undertaking too. It therefore relates in that respect to economic
activities.'"*® Some clubs also exploit the opportunity to finance themselves by quoting
their shares on the on the stock exchange.

Furthermore, the fact that the individual clubs may be considered to be
undertakings impilies that the national and intemational associations form associations

of undertakings. As stressed by the Advocate General Lenz in his opinion to in the

127 foined Cases 209-215 & 218/78 Van Landewyck v. Euwropean Commission {1980] E.C.R. 3125;[1981]
3 C.M.L.R. 134, paragraph 88.

128 Hfner, supra note 125, paras. 2] et seq.

1 ttp:/fwww.fifa.com/mm/document/affederation/federation/fi fa% Sfstatutes%o 55071 9%S fen %5144 79.p
df.

130 gtix-Hackl/Egger 2002, p. 84.
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Bosman case, “The fact that in addition io the professional clubs, a large number of
amateur clubs also belong to those associations makes no difference’’ ™’ The
international associations may even be regarded as groupings of associations of
undertakings. As the ECJY stated in Piau: “(...) FIFA's members are national
associations, which are groupings of football clubs for which the practice of football is
an economic activity”, and “since the national associations constitute associations of
nundertakings and also, by virtue of the economic activities that they pursue,
undertakings, FIFA, an association grouping together rational associations, also
constitutes an association of undertakings within the meaning of Article 81 EC."'*?

In conclusion, professional sports clubs are to be considered as undertakings
within the meaning of Article 81 of the EC Treaty. Asregards natienal and intemational
sporting associations, these may also be classified as associations of undertakings or

gven as groupings of associations of undertakings.

5.4.2 Agreements, decisions by associations of undertakings or concerted
practices

Secondly, it is necessary for acts of sporting bodies to constitute agreements,
decisions by associations of undertakings or concerted practices in order to fall under
the Article 81(1) of the EC Treaty. Agreements and concerted practices are usually
reached between undertakings (such as clubs) or between associations of undertakings

(such as goveming bodies).!*

The same goes for decisions by associations of
undertakings, which will most often be represented by decisions of national or
international sporting associations. For exarmple, the rniles regulating transfer of football
players by the FIFA qualify as a decision by an association of undertakings. They form
a part of the FIFA Regulations issued by the Executive Committee, which is one of
FIFA main bodies and bases its competence on Article 5 of the FIFA Statutes. The
character of rules as a decision thus follows from the fact that they were adopted on the

basis of the federation’s statutes which are considered to be a collective legal act.!*

131 Opinion of A.G. Lenz in Bosman, supra note 20, point 256,

132 ase T-193/02 Laurent Piau v Commission of the European Commmuenities [ 1990] ECR T1-209, at paras, 69 and 72.
'3 European Parliament Working Paper, supra note 11, page 16.

13+ See also Jones & Sufrin 2004, p. 150 and Stix-Hackl/Egger 2002, p. 85.



It needs to be added that as provided in the opinion of the A.G. Lenz in Bosman,
it is of no importance for the application of Article 81(1) whether the acts are to be
regarded as decisions or agreements since both fall within its ambit. '

However, rules of marginal significance {de minimis) and those not having an

appreciable effect on cross border trade will fall outside the scope of the Treaty

competition provisions.

5.4.3 Restriction of competition
Thirdly, Article 81(1) of the EC Treaty prohibits practices which have as their

object or effect the prevention, restriction or distortion of competition within the
common market. However, prima facie restrictive agreement s need carefut examination
and proper account should be taken of the overall context in which a decision restricting
competition had been made, paying particular atiention to the objectives of the rule in
questior. Thus even restrictive rules are capable of falling outside the scope of
competition law if that restriction 1s subject to a rule of reason analysis in which the
pro-competitive features of the rule in question are deemed to outweigh the anti-
competitive features. Such restrictive niles are necessary for the proper functioning of
sport. In this regard, the unique nature of the European meodel of sport and the
interdependence of clubs is to be taken into consideration. The problematic of

competition’s restrictions are dealt within more detail in section 5.7 of the Thesis.

5.4.4 Effect on trade between the Member States
As there are many intemnational sporting competitions within the Internal market,

with many of them having rather substantial economic implications, decisions and rules
of international federations may very well influence trade between the Member States.
If an agreement, decision or practice is 20 be capable of affecting trade between
Member States, it must be possible to_foreseewith a sufficient degree of probability, on
the basis of a set of objective factors of law or of fact, that they may have an influence,
direct or indirect, actual or potential, on the patiern of trade between Member States in
such a way as to caise concern that they might hnder the attainment of a single market

between Member States. Moreover, that effect must not be insignificant."*®

133 Opinion of A. G. Lenz in Bosman, supra note 20, point 258:7°(..) since Article 85 applies in the same
way te both those forms of coordination, the distinction is of mo irmporiance here ™,

B¢ Cage C-306/96 Yves Saint Laurent Parfuns SA v. Javita International [ 1998) E.C.R. I-1983; [1998],
para. 16; see also Case 5/69 Vofk [1969] E.C.R. 295, para. 3/7,and Case 56/65 Société Technigue Miniére
(LTM) {1996] E.C.R. 235, para. 249.
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Even a potential impact on the pattern of trade between Member States
suffices.””’ A potential of sporting rules to have such effect can once again be show by
resorting to the opinion of the Advocate General Lenz on the FIFA players transfer
rules in the Bosman case. Paragraph 260 of the opinion provides that: “...The rules on
transfers also, however, have a substantial effect on trade between Member
States. ... Moreover, it would suffice if trade between Member States was potentially
affected in an appreciable manner. That is certainly the case.”

As the ECJ has consistently held, the concept of trade is interpreted broadly in
competition law."*® It comprehends the placement of employees and the provision of
services. A potential effect on trade between Member States threfore arises in particular
where the placement of employees by private companies may exiend to the nationals or
to the territory of other Member States.'*’

Just as in case of competition restrictions, anti-competitive decisions fall within
Article 81 EC if they appreciably affect trade between Member States.'* It is of no
question that decisions of international sporting association or decisions taken by their
members, such as transfer rules of football players imposed by FIFA,'*! are in a position
to appreciably effect trade between the Member states. But what about measures limited
to the territories of the Member States or those having implications with regard to the
non-EU members? Should these be considered as falling within EC competition law?
As to the measures having effect within national markets, they still are capable of
indirectly influencing interstate trade in so far as they cause that national transactions
are being given priority to those between the Member States.'? Accordingly, the
measures regulating trade with third countries may have imntracommunity implications as

well. '

W7 See Case 19177 Miller v Commission {1978] ECR 131, paras. 14-15.

13 See Case 155/73 faly v Saachi [1974] E.C.R. 409; [1974] 2 CM.L.R. 177 relating to television
rights, and Case 172/80 Ziichner [1981] E.C.R. 202, para. 18.

13% ase 56/65 Socidte Technique Miniére (LTM) [1996] E.C.R. 235, para. 37; see also Stix-Hackl/Egger
2002, p. 90.

1 Sctf e.g. Case 22/718 Hugin v Commission [197%] ECR 1869, para. 17; Case 28/77 Tepea v Commission
[1678] ECR 1391, paras, 46-47,

Whdp:/fwww. fifa.com/mm/document/affederation/administration/regulations%35fon%5fthe % 5fstatus %St
and%5ftransfer¥ Sfof%Sfplayers%s5fen?5£33410.pdf.

M2 Joined Cases 56 & 58/64 Etablissements Consten S..RL. and Grundig-Verkaufs-GmbH v
Commission of the European Economic Community [1966] E.C.R. 299 at 341 et seq.

'3 On exports to non-member countries, see Joined Cases C 89, 104, 114, 116, 117 & 125-12%/85 4.
Ahlstrom Osakeyhtis and others v Commission of the European Communities [1993] E.C.R. 1-1307,
paras 141 et seq.
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5.4.5 Article 81(3)

Conduct or measures that engage article 81(1) of the EC Treaty and are
considered restrictive may still qualify for an exemption under article 81(3) EC
provided they satisfy all the criteria outlined therein. They should therefore provide
consumers with a fair share of the benefit; promote technical or economic progress; they
should be indispensable and should not eliminate competition in respect of a substantial
part of the products.

An example of rules that meet requirements of Article 81(3) can be found among
rules governing the activity of football players® agents. In Pigu v Commission,'* the
Court of First Instance upheld the Commission's decision that the requirement of a
licence as a condition for acting as a players’ agent necessarily affected competition
since it constituted a barrier for access to an economic activity. It could therefore only
be accepted if the conditions of Article 81(3) were met The Court took account of
FIFA‘s explanation that this rule was pursuing dual objective of raising professional and
ethical standards for the occupation of players' agent in order to protect players who
have a short career, noting also that there were virtmally no national rules and no
collective organisation of players’ agents. The Court found that the licence system
appears to result in a qualitative selection, appropriate for the attainment of the
objective or raising professional standards for the occupation of players' agent, rather
than a quantitative restriction on access to that occupation. Accordingly, the conditions
of Article 81(3) appeared to be satisfied.'#

5.5 Article 82

Article 82 EC prohibits any abuse by one or more undertakings of a dominant
position within the Commeon market or in a substantial part of it insofar as it may affect

trade between member states.

5.5.1 Dominant position
The dominant position (...) relates to a position of economic strength enjoyed by

an f.mdef'z‘c;\ufc:'ng,r"“rti which enables it 1o preveni effective competition being maintaibed on

the relevant market by affording it the power to behave to an appreciable extent

134 CFI in Piau, supra note 132,

135 Bellamy & Child, Esropean Community Law of Competition, sixth edition, Oxford University Press,
2008, pages 401, 402; see also CFY in Piaw, supra note 132, paras. 102-104.

146 The concept of an undertaking under Asticle 82 corresponds to thatof Article 82,
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independently of its competitors, its customers and ultimately of the consumers ."*" A
potential for finding a dominance is enhanced due to a number of factors inherent to
sport and its organisation in Europe. Firstly, it is the nature of the European model of
sport. As already provided for in the part of the Thesis on the European model of sport,
the pyramid structure-kind of organisation of sport in Europe results into a single
governing body per sport and thus into an overall control over the course of events
therein. This necessitates intemational sports federations to assume considerable (even
monopolistic) control over the activities of its members. Secondly, the nature of the
rules employed by goveming bodies to maintain the single structure model is often
highly restrictive. Thirdly, the nature of substitutability — sport is characteristic for its
limited scope for demand and supply side substitutabitity.'**

5.5.1.1 Collective dominant position
As provided at paragraph 285 of the Advocate General Lenz opinion in the

Bosman case, “(...) it could very well be assumed that the clubs in a professional league
are “united by such economic links' that together they are to be regarded as having a
dominant position. One could cite in particular here the fact,(...) that those clubs are
dependent on each other if they wish to be successful. Such a natural community of
interests can probably be found in scarcely any other sector.'”®

Three cumulative conditions must be met for a finding of collective dominance:
first, each member of the dominant oligopoly must have the ability to know how the
other members are behaving in order to monitor whether or not they are adopting the
common policy; second, the situation of tacit coordination must be sustainable over
time, that is to say, there must be an incentive not to depart from the common policy on
the market, thirdly, the foreseeable reaction of current and future competitors, as well
as of consumers, must not jeopardise the results expected from the common policy. 130

In Piau the CFI considered whether the members of FIFA held a collective
dominant position by virtue of the fact that they agreed to be bound by the FIFA
regulations, in that case by the regulations governing the activities of players® agents.
The members of FIFA are the national associations of football clubs. The regulations

adopted by FIFA could, where implemented, result in the clubs being so linked as to

"7 Ses case 85/76 Hoffinann-La Roche v Commission {1979] ECR 461, para. 38.

I European Parliament Working Paper, supra note 11, page 17.

¥ The opinion of A. G. Lenz in 20, pares. 285.

15% See CFI in Piau, supra note 132, para. 111; case T-342/99 Airtours pic v Commission of the European
Communities[2004] ECR [1-1785, para. 62; see afso Jones & Sufrin 2004, p 259.
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their conduct on the market that they present themselves on that market as collective
entity vis-a-vis their competitors, trading partners and consumers. The court held:
“Because the regulations are binding for national associations that are members of
FIFA and the clubs forming them, these bodies appear to be linked in the long term as
to their conduct by rules that they accept and that other aclors (players and players’
agents) cannot break on pain of sanctions that may lead to their exclusion from the
market, in particular in the case of players’ agents. Within the meaning of the case-
law...such a situation therefore characterises a collective dominant posiiion for clibs
on the market for the provision of players’ agents’ services, since, through the rules to
which they adhere, the clubs lay down the conditions under which the services in
question are provided.” !

The CFI went on holding that the fact that FIFA itself was not an economic
operator that bought players® agents* services on the marker and that its involvement in
the market stemmed rather form its rule making activity was imelevant to the
application of Article 82. FIFA was the emanation of the national associations and the
clubs who were the actual buyers of the services and therefore operated on the market
through its members.'*

Nevertheless, despite strong links among entities establishing a collective
dominance, there still might be situations in which clubs/sporting organisations compete
against each other and a situation of collective dominance thus has to be ruled out. An
example can again be found in the opinion of the Advocate General in Bosman when
assessing effect of rules laid down by a national football association on competition in

the supply market for players:™ «

the present case does not concern the power on the
market which the clubs taken together have against competitors, customers or
consumers. The players do not, in my opinion, belong to any of those categories. There
would be such a question, by contrast, if - to take an example already mentioned - the
clubs themselves acted as a group to markel the television rights for itheir matches. The
present case, however, concerns rules which restrict the possibility of taking on players.

Those rules lead fo a restriction of competition between the clubs. That is not, however,

51 See Piau, supra note 132, para. 114.
52 See Piau, supra note 132, para. 116; see also Bellamy & Child 2008.
53 The supply market for players is a market on which an offer and demand for players meet.
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to be seen as an abuse within the meaning of Article 86, since in that respect only the

relationship between the clubs and their players is affected ™'

5.5.2 Abuse of a dominant position
The finding of dominance is not in itself illegal and, unlike in the US antiirust

law, it must be established whether an abuse of this dominance has taken place. An
abuse of a dominant position in sport is likely to occur where a sporting body enjoys
effective control over rights to participate in a major sport or to broadcast coverage of
such a sport. Since, until its decision in the Meca-Medina case, the ECJ had been
avoiding to express its opinion on the application of EC competition law to sport, it was
the European Commission who found itself faced with need to shape a policy in this
area. It has on several occasions dealt with practices of sporting bodies which were
likely to be considered inconsistent with EC provision on competition.

For instance, a sporting organisation may infringe Article 82 by using its
regulatory powers to exclude from the market, without objective justification,
competing organisers or indeed market players. Formal proceedings were opened by the
Commission into Formula One motor racing and the activities of the Federatin
Internationale de I’Automabil (FIA). The investigation concemed the possible abuse of
market power in the licensing of participants in the sport, the acquisition of television
rights and the arrangements entered into with broadcasters, promoters and teams.'** The
investigations resulted into substantial changes made in the Formula One arrangements.
The agreed modifications ensure that the role of FIA is limited to that of a sports
regulator, and are designed to excise the risk of commercial conflicts of interest, Certain
perniciously anti-competitive restrictions, designed to suppress the growth of new motor
sports, have been abandoned, so that, for example, circuit owners hosting Formula One
races will no longer be contractually restrained from staging other events that may
compete with Formula One, nor will broadcasters be induced to commit exclusively to
Formula One.'"*®

In another investigation in the sports area, the Commission held that the ticket

sales arrangements for the 1998 Foatball World Cup in France fell foul of Article 82.'

5% A.G. Lenz in Bosman, supra rote 20, paras. 286,

15 Bellamy & Child 2008, page 983.

1% Stephen Weatherill, “Fuir play please! “; Recent development in the application of EC law to sport,
Common Market Law Review 2003, pages 60, 61.

157 Commission decision of 20.7.1999, (Case COMP/36888) conceming discriminatory ticketing practices
(territorial restrictions) OJ L 5/55 of § January 2000.
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55.3 Relevant market
Definition of a relevant market is indispensable for determination of the ability

of an undertaking to affect competition and to behave independently of its competitors
and customers. Even though the determination of the relevant market in the context of
Article 81 does not have the same importance as in the context of Article 82, the
examination of possible interferences with competition requests the definition of the
market as well.'*®

As to the termitorial market, the pyramid organisation of sport in Europe implies
that this market shall cover territories of all the states in which a particular sporting
activity is being exercised and organised by means of 2 national or interational
association. In most of the cases, this comprises the whole territory of the European
Union.

With regard to the relevant product market, three interconnected markets can
generally be distinguished in spor‘t.ls ?

First, the exploitation market, in which both individual clubs and national and
international associations act as undertakings and exploit their perforrmances. This
market includes secondary goods such as tickets for sporting events, broadcasting
rights, advertising goods.

Second, the contest market which produces a typical product of professional
sport, the sporting performance. It is complementary produced by clubs or
sportsmen/sportswomen competing against each other, with external factors such as
spectators and sponsors also intervening. The market depends on the standard of the
teams/players and uncertainty of the result. In order to preserve the two mentioned
prerequisites of the confest market, sporting associations adopt regulations which very
often affect trade between the Member States.

Third, it is the supply market where the clubs sell and buy pltayers. Human being
as a production factor is a characteristic of many branches of the economy in the service
sector. The clubs have opposing interest of buying the best possible player for the needs
of their team. This is where the richest clubs misuse their rather unlimited resources and

buy the most talented, mostly very young, players in order to prevent competitors from

5% See e.g, Case C-234/89 Delimitis v. Henninger Brou AG[1991]1E.CR. 1-935; [1992] 5C.M.LR. 210,
paras 15 et seq; Case C-18/93 Corsica Fervies ltalia Srl v. Corpo dei Piloti del Porto di Genova[1994]
E.C.R. I-1783, para. 41; Case C-247/86 Socicteé Alsacienne et Lorraine de Télécommunicettions et
D'Electronique (Alsatel) v. Novasam SA [1988] E.CR, 5987, [1990]14 C.MLL.R. 434, para, 15.

%% Stix-Hacki/Egger 2002, p. 85.
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engaging them. This often leads to the situation when young players are trapped on the
substitutes’ benches of clubs which do not really need their services, without a

possibility of a further professional development.

5.5.4 Justification under Article 82
As emphasised by the legal doctrine,'*® Article 82 has no equivatent to Atticle

81(3). For that reasons the ECJ has developed the concepts of objective justification and
proporticnality in order to provide some flexibility in what would otherwise be a too
draconian application of Article 82. Based on this justification, a conduct of'a dominant

undertaking, proportionate to its aim, will escape condemnation under the Article.'

5.6 Article 87 — State aids
Even though the attention has mainly been paid to the relation of sporting

regulations and Articles 81 and 82, the implications of Article 87 should not be ignored
either. The objective of State aid control is to ensure that state interventions do not
distort competition and intra-Community trade. In this respect, State aid is defined as
any aid granted by a Member State or through State resources in any form whatsoever
which distorts or threatens to distort competition by favouring certain undertakings or
the production of certain goods, insofar as it affects trade between Member States. '*
Public support measures in sports generally finance either infrastructure or activities of
individual sports clubs. It has long been the case that local authorities as well as central
governments support clubs by measures such as tax benefits or gifts, justification being
that the clubs secure educational, social, cuitural and recreational functions.

Public subsidies to professional clubs may however raise problems of
compatibility with EU state aid rules since professional clubs are engaged in economic
activities and are therefore considered to be undertakings under the EU competition

rules.'® This can be evidenced by the letter sent by Director Generat of competition A.

160 Craig & de Biirca 2004, p. 1030, Jones & Sufrin 2004, p. 282, see also: Philip Lowe 2003.

19! ssues relating to objective justification and proportiorality have been considered in a number of case
that have been litigated under this Article {Case 27/76 Unired Brands Company and United Brands
Continental BV v Connnission of the European Communities (1978) ECR 207; Case T-65/8% BPE
Industries and British Gyupsum v Commission [1993] ECR 11389 Case T-30/89, Hilti AG v Commission
[£991] ECR I1-1439, [1992] 4 CMLR 16, Case C-311/84, CBEMv CLT and IPB [1985] ECR 3261).

2 gee L, Tichy, R. Amold, P. Svoboda, J. Zemanek, R. Kral, Evropské privo, 3. vydani, Praha 2006,
pages 582 and 583.

183 SEC(2007) 935, COMMISSION STAFF WORKING DOCUMENT, THE EU AND SPORT:
BACKGROUND AND CONTEXT, Accompanying docurment o the WHITE PAPER ON SPORT, page
28, available vig http:/fec.europa.cw/sport/index_en litml].
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Schaub of the European Commission to the Dutch representatives in Brussels,'™ from
which it can be (indirectly) concluded that a number of municipalities in the
Netherlands have violated state support rules.

Nevertheless, there are certain types of support granted by the Member States to
the sport sector, which are capable of being qualified as state aid within the meaning of
EC rules, and which may still be considered to be compatible with EC Law. This is
notably the case of the aids which fall within the scope of the existing block exemptions
that apply to all economic sectors, such as:

* "De minimis" aid: aid of up to 200,000 EUR distributed over 3 fiscal years to a
single undertaking.

¢ Rescue and restructuring aid: aid to clubs facing financial difficulties, provided
that such aid is limited in time, followed by a restructuring plan, and reimbursed
in the 12 months after payment.

¢ Aid to SMEs: under certain conditions, aid for investrments by small and
mediumsized enterprises can be considered compatible.

e Training aid: state support accorded to the training of young athletes is generally
compatible with EU law if it fulfils the conditions laid down in the block
exemption regulation on training aid. Alternatively, it is not covered by the State
aid rules if it falls within the competence of the State in the area of education.'®’
Furthermore, public financing related to the construction of sport infrastructure

can also be considered as not constituting State aid, provided certain conditions are
fulfifled. '

5.7 Sport and the case-law of the ECJ related to competition law

Although the first decisions by the EC] concerning sport date back to mid-

167

seventies, = it was not before the CFI’s decision in the Meca-Meclina case on 30th

4 Buropese Commissie, DG Concurrentie, Alexander Schaub, juli 2002, Alle kranten maakten reporting
van de brief midden november waaronder bijvoorbeeld NRC Handelsbtad, 18 nowvember 2002,
voorpagina “EU valt over steun to veetbalclubs,

85 COMMISSION STAFF WORKING DOCUMENT, THE EU AND SPORT BACKGROUND AND
CONTEXT, supra note 163, page 28.

" Some general principles were laid down in 2 letter from the European Commission’s Directorate-
General for Competition to Germany regarding State funding for the Hanover football stadium, Aid for
the construction of stadiums or other sports infrastructure could be argued not te constitute aid, provided
it fulfils the following criteria: (1) the type of infrastructure involved is generally unlikely to be provided
by the market because it is not economically viable; (2) it is not apt to selectively favour z specific
undertaking: in other words, the site provides facilities for different types of activities and users and is
rented out to undertakings at adequate market based compensation; (3) it is a facility nesded to providea
service that is considered as being part of the typical responsibility of the public authority to the genersl
public.
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September 2004 that the first ruling on the applicability of Community competition law
to sports rules was delivered. '™ The ECJ as well as the CFI had notoriousty avoided
analysing sporting matters from the perspective of the competition rules, even though

Articles 81 and 82 EC had been invoked in the preceding cases.'®’

5.7.1 Meca-Medina
The background of the case can be summarised as follows. The applicants,

David Meca-Medina and Igor Majcev, were professional long-distance swimmers. They
both had failed a drug test administered as part of the overall control exercised over the
sport by Fédérarion Internationale de Natation (FINA), swimming’s govemning body.
Consequently they had been suspended for a period of four years by FINA. After an
appeal to the Court of Arbitration for Sport, the suspension was, based on results of later
scientific experiments, set at two years in duration. It follows that the economic
detriment of the action taken against the swimmers was plain. And yet this was clearly
not ondy a matter of economics. Spott is based on fair play — it is structured around rules
which define the essence of the endeavour. Keeping out drug cheats has an undeniable
economic context, but at the same time it is an existential choice, since sport is only
sport if there is a playing field for competitors. In its applications to the European
Commission, followed by complaints to the CFI and the ECJ, the swimmers complained
that the anti-doping arrangements, set forth in the Olympic Movement's Anti-Doping
Code and implemented by FINA’s Doping Control Rules, had led to their exclusion
from the sport constituted a vielation of the Treaty competition rules.

In their submission lodged with the Commission Mr. Meca-Medina and Mr.
Majcev contended that the anti-doping rules adopted by the International Olympic
Committee (IOC) were in violation of Articles 81, 82 and 49 of the EC Treaty. First of
all they claimed that the anti-doping rules were restrictive within the meaning of Article
81. Secondly, they considered that the fixation of a limit for nandrolone at 2 ng,/ml. was
constitutive of a concerted practice between the IOC, the FINA and the accredited
network of laboratories. Finally, the swimmers claimed the dispute settlement system

created by the IOC to be restrictive in nature. The Commission rejected the

"7 Walrave, supra note 18; Dond, supra note 19.

¥ Case T 313/02, Meca-Medina and Igor Majcen v Commission of the European Conmmunities, [2004)
ECRII-03291.

18¥ See for example decisions in Bosman, Lehtonen, Deliége, supra note 20,
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complaint.” ™ [t did not however base its decision on the reasoning emnployed in Walrave

and Deliege but chose to follow the reasoning of the Wouters case,'”' which provided a
sui generis “rule of reason” kind of interpretation of article 81 EC. Here, we can see an
inconsistency on the side of the Commission. On the one hand, it seermingly endorsed
the Walrave approach in the 1999 Helsinki Report on Sport by setting forth that the
rules inherent to sport are not caught by Article 81 EC.'™ On the other hand, when
encountering the case dealing with such rules, it chose to adhere to the rude of reasorn
kind of argumentation.

The Commission’s decision was followed by an action for anmulment brought by
the swimmers before the CFI which was dismissed as well.'” Firstly, the applicants
claimed, that the Commission made a4 manifest error of assessment in fact and in law, by
deciding that the IOC is not an undeniaking within the meaning of the Community case-
law, secondly, that the Commission wrongly applied the crtera established in the
Wouters case and, finally, that a manifest error of assessment was made with regard to
the application of Article 49 of the EC treaty.

The CFI began its assessment by recalling the orthodox judicial test according to
which sport is subject to Community law only in so far as it constitutes an sconomic
activity within the meaning of Article 2 EC."7* In paragraphs 40 and 41 of the judgment,
the CFI held, on the basis of case-law of the Court of Justice, that while the prohibitions
laid down by Articles 39 EC and 49 EC apply to the rules adopted in the field of sport
that concern the economic aspect which sporting activity can present, on the other hand
those prohibitions do not affect purely sporting rules, that is to say nules relating to
questions of purely sporting interest and, as such, having nothing to do with economic

zu':tivity.175 Based on the fact that purely sporting rules may have nothing to do with

170 COMP 38.158, 1 August 2002.
U Wouters, supra note 49.
"2 See The Helsinki Report on Sport, supra note 31, peges 8, 9 — the European Commision devides
sporting practices into 3 categories:

s practices which do not come under the competition rules

s practices that are, in principle, prohibited by the competition rules

s practices likely to be exempted from the competition riles
\73 Meca-Medina , supra note 168.
' Meca-Medina , supra note 168, para. 37.
17> At paragraph 41 the CFI referred to ‘purely sporting nules, that is to say rules coneermning questions of
purely sporting interest and, as such, having nothing te do with ¢conomic activity” and juxtaposed this to
a description of ‘regulations, which relate to the particular nature and context of sporting events, are
inherent in the organisation and proper conduct of sporting competition and cannot be regarded as
constituting a restriction on the Community rules on the freedom of movement of workers and the
freedom to provide services”. But this is to conflate two different points. Perhaps there is a (small)
category of purely sporting rules unassociated with economic activity, but regulations inherent in the
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economic activity, with the result that they do not fall within the scope of Articles 39
EC and 49 EC, the ECJ held that they have nothing to do with the economic
relationships of competition, with the result that they also do not fall within the scope of
Articles 81 EC and 82 EC."”® In paragraphs 44 and 47 the CFI held that the prohibition
of doping is based on purely sporting considerations and therefore has nothing to do
with any economic consideration. It concluded that the rules to combat doping
consequently cannot come within the scope of the Treaty provisions on the economic
freedoms and, in particular, of Articles 49 EC, 81 EC and 82 EC. It supported its
conclusion by reference to the Helsinki report on sport,'”” according to which “the rules
inherent to sport are, first and foremost, the 'rules of the game’ and the aim of these
rules is not to distorf competition”.

The notion that there is in principle a separation between sporting rules (which
escape the scope of application of EC law) and rules of an economic nature (which do
not) reflects the nature of the EC as an institution possessing a set of attributed
competences, of which sport is not one.'” This, in fact, is the core of the ‘no overlap’
thesis — there is sports governance and there is EC law, and there is no overlap between

the two.'” But the implications of sporting activity leak beyond what the CFI labels

‘noble competition”'*’

and are commonly economically highly significant; while EC
law, though not explicitly targeted on sport by the Treaty, has a broad functional reach
because so few activities exert no economic impact.'® The CFI's attempt to assert ‘no
overlap® approach in Meca Medina was doubtless a source of delight to sports
federations, for such an analysis maximises the room for sporting autonomy, but it is

constitutionally deeply unconvincing. Rules goveming the composition of national

organisation and proper conduct of sporting competition form a much larger category in which economic
effect is commonly present, Simijlarly at paragraph 44 the CFI observed that the ‘the campaign against
doping does not pursue any economic objective’. That may not be true, for the CFI itself refers at
patagraph 57 to the cconomic value of a ‘elean’ sport to its organisers, but even if true, this is not of itseif
a reason for locating that campaign outside the Treaty, Anti-doping rules certainly have economic effects
on those found to have contravened them. Attempts to present such rules as ‘sporting’ and not *economic’
are unhelpful. They are both. See Stephen Weatherill, On overlapping legal orders - what is the ‘purely
sporting’ rule?, Somerville College, Oxford (www.essex.ac.uk/centres/euro/Weatherili%20article.rtf),
pages 6,7.

S Meca-Medina , supra note 168, para. 42.
"7 Supra note 31.
' Article 5(1) EC, vigorously applied by the Court in Case C-376/98 Germany v Parliament and Council
[2000] ECR §-8419 in finding the *Tobacco Advertising” Directive invalid.
* The ‘no overlap’ thesis has been promoted by the ECJ since the Wairave judgment.
See Meca Medina, supra note 10 nad, paragraph 49,
'8! In my opinion, only those rules should be treated as rules of the game and therefore fall into the first
category of “Practices which do not come under the competition rules” provided for at paragraph 4.2.1.1.
of the Helsiki repert on sport.
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sports teams or the conduct of anti-doping controls may plausibly define the nature of
sporting competition, in the sense that the very existence of sporting endeavour is
undermined without such rules. They are sporting rules. But they are not purely sporting
rules. They visibly have economic repercussions {for players most of all). What is really
at stake is not a group of sporting rules and a separate group of economic rules, but
rather a group of sporting rules which carry economic implications and which therefore
fall for assessment, but not necessarily condemnation, under EC trade law.'**

The approach based on the overlap of sporting interests and economic
implications within the ambit of a sporting rule was endorsed by the ECJ on appeal.
Nevertheless, the ECJ dismissed the swimmers’ application for annulment of the
Commission Decision rejecting their complaint as well.

The ECJ began by recalling that sport is subject to Community law in so far as it
constitutes an economic activity within the meaning of Article 2 EC and that the
prohibitions contained in Articles 39 and 49 EC “do not affect rules concerning
questions which are of purely sporting interest and, as such, have nothing to do with
economic activity.”"™ Then, in paragraph 26, it stressed “the difficulty of severing the
economic aspecls from the sporting aspects of a sport,” confirming its view that the
provisions conceming free movement “do nof preclude rules or practices justified on
non-economic grounds which relate fo the particular nature and context of certain |
sporting events,” adding that such a restriction on the scope of the provisions in
question must remain limited to its proper objective.

This line of reasoning culminated in the ECJ stating that “the mere fact that a
rule is purely sporting in nature does not have the effect of removing from the scope of
the Treaty the person engaging in the activity governed by that rule or the body which
has laid it down.”"™® The ECJ then continued that if the sporting activity in question
falls within the scope of the Treaty, the rules which govern that activity must satisfy the
requirements of those provisions, which, in particular, seek to ensure freedom of
movement for workers, freedom of establishment, freedom to provide services, or
competition.

It is a rejection of the notion that a ‘purely sporting’ rule is of itself apt escape

the scope of application of the Treaty and therefore does not need to comply with the

"2 Weatherill, supra note 175, page 6.
183 Case Meca-Medina, supra note 105, paras. 22 and 25.
1% Aeca-Meding, supra note 103, para. 27.
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expectations of EC trade law. The equivocation of Walrave and Koch is abandoned.
This part of the judgment is instead an embrace of the ‘overlap’ analysis - an admission
that a practice may be of a sporting nature - and perhaps even ‘purely sporting” in infent
— but that it must be tested against the demands of EC trade law where it exerts
economic effects.'™

Thus “where engagement in the activity must be assessed in the light of the
Treaty provisions relating to competition, it will be necessary to determine, given the
specific requirements of Articles 81 EC and 82 EC, whether the rules which govern that
activity emanate from an undertaking, whether the latier restricts competition or abuses
its dominant position, and whether that restriction or that abuse affects trade between
Member States.'®® The CFI was adjudged to have made an error of law in assuming that
purely sporting rufes which have nothing to do with economic activity and which
therefore do not fall within the scope of Articles 39 EC and 49 EC equally have nothing
to do with the economic relationships of competition, with the result that they also do
not fall within the scope of Articles 81 EC and 82 EC.'¥

The ECJ, when deciding on the substance of the appellants’ claims, made
recourse to its prew;ious decision in Wouters.'® The case had nothing to do with sport.
The Court was asked to consider the compatibility with Article 81 EC of a Dutch rule
forbidding the creation of multi-disciplinary partnerships involving barristers and
accountants. The Court took the view that the national rule “has an adverse effect on
competition and may affect trade between Member States”.” A multi-disciplinary
partnership could offer a wider range of services, as well as benefiting from economies
of scale generating cost reductions. The prohibition was therefore liable to limit
production and technical development within the meaning of Article 81(1) (b} of the EC
Treaty.

Nevertheless, the ECJ stated that for the purposes of application of Ariicie 81:

55 Weatherill, supra note 175, page 7.

" 1t has to be recalled that the test laid down by the ECJ in Walfrave was conceived to apply to the
fundamental freedoms and thus can not extend as such to Articles 81 and 82 EC. Indeed, the requirement
that the activity is economic in nature within the meaning of Article 2 EC is actually a rule applying in
general to Articles 39, 43 and 49 EC. The assessment of the ECJ and the Commission under Article 81
and 82 EC is slightly different. It is true that these two provisions require, as much as Articles 39 and 49
EC, the exercise of an economic activity. However, this requirement is deemed fulfilled if a given body
can be qualified as an undertaking, and thus the question whether the athlete’s activity is of economic
nature bears no consequences for the application of articles 81 and 82 EC.

™7 Meca-Medina, supra note 105, para. 28, 30 and 31.

*¥ Wouters, supra note 49.

™ Wouters, supra note 49, para. 86.
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) account must be taken of the overall context in which the decision of the
association of undertakings was taken or produces ifs effects, more patticularly,

account must be taken of its objectives;

. it has then to be considered whether the consequential effects restrictive of
competition are inherent in the pursuit of those objectives;
. and whether they are proportionate to them. Pursuant to the ECJ and the legal

doctrine,'*!

the proportionality test comprises the following parts. The measure
must be suitable to achieve the public interest, secondly the measure is necessary
to achieve that aim (no less restrictive measures entaiting the same effect are

available) and finally the measure is proportionate inrelation to its goal

Int the case of sport, the reasoning in Woufers invites an argurment that the overall
context in which sports regulation occurs, built around pursuit of a broad objective of
fair competition, produces effects which though apparently estrictive of competition
are nonetheless inherent in the pursuit of those objectives and there fore permitted. This
is the route chosen by the ECJ in Meca-Medina and Majcen.'™*

Consequently, the view taken by the ECJ in Meca-Medina was that the general
objective of the rules was to combat doping in order for competitive sport to be
conducted on a fair basis. The effect of penalties on athletes’ freedom of action was
held to be to be inherent in the anti-doping rules. Restrictions must be limited to what is
necessary to ensure the proper conduct of competitive sport, and this relates to both
defining the crime of doping and selecting penalties. The Court considered that the rules
did not constitute a restriction of competition incompatible with the common market,
within the meaning of Article 81 EC, since they pursued a legitimate objective and were

no more restrictive than was necessary to achieveit.

5.7.2 Piau
The next case dealing with the competition issues in the area of sport was the

Piau case. The Case concemed FIFA rules on players’ agents and their compliance with
Articles 81 and 82 EC. The rules were firs issued in 1994, coming into force as from 1st

January 1996. The requirements to obtain a license included verification — through an

" Wouters, supra note 49, para. 97.

1% Case C-331/38, R v Minister of Agriculture, Fisheries ancd Food ex parte Feclesa [1990] ECR [-4023;
Case C-189/01, Jippes and others v Minister van Landboww, Netwrbeheer ent Visserif [2001] ECR I
5689, See Chalmers 2006, page 448, T. Tridimas 1999, pages 91,93;G. de Burca 1993, pages 105,113,
Van Den Boggert 2005, page 242.

2 Weatherill, supra note 175, page 9.
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interview — of the candidate’s knowledge in the fields of law and sport and the
obligation to deposit s CHF 200.000. bank guarantee The rules were challenged before
the European Commission in 1996 by Mr. Piau for an alleged breach of EC Law.
Following a Commission statement of objections, FIFA agreed io alter the regulations
on players’ agents and adopted a new text in order to make conditions for granting of
license more objective and transparent. As a result of these modifications, the
Commission found no reason to continue to examine the case and decided to reject Mr.,

Piau’s complaint for lack of Community interest.'”

The Cornmission had establishedin
its decision that the regulations on players’ agents fell entirely outside Article 81(1) EC
or at least benefited from an exemption under Article 81(3).

Following the rejection of his complaint, Mr. Piau brought an action for
annulment before CFI challenging the alleged lack of Community interest and raising
several pleas on Articles 81 and 82 EC. After the rules had been found to be in
compliance with EC Law, Mr. Piau appealed against the judgement of the CFL."®* The
ECJ rejected the appeal by the means of an Order pursuant to Axticle 119 of its Rules of
Procedure, i.e. without a hearing, basically following the reasoning of the CFL'®

At paragraph 101 of its judgement the CFI, contrary to the view taken by the
Commission, stated that the licence requirement necessarily affected competition, and
therefore had to be cleared under Article 81(3) EC. Not all restrictions of competition
are however treated as severely under EC Law. As already shown above by the Wouters
and Meca-Medina cases, Commurity law requires not only that the anti-competitive
effects are measured, they should also, at the same time, be weighed to a certain extent
against pro-competitive effects when applying Article 81(1) EC. Therefore, even if the
license requirement, dealt with in Piau, had been deemed to have restrictive effects on
competition, it should have arguably been weighed against its alleged objectives before
concluding that it was caught by Article 81(1) EC.

However, as the CFI took the view that the license requirement was caught by
Article 81(1) EC it had still to ascertain whether it fulfilled the conditions of Article
81(3). The CF! analysed the question in the light of the arguments raised by Mr. Piau

and concluded that the Commission was right to find that the agreement deserved an

"} Case COMP/37.124, Pigu v. FIF A,
194 Case T-193/02 Lavrent Piau v Commission of the European Communities [1990] ECR 11-209.
195 Case C-171/05 P Lawrent Piaw v Comnmiission of the European Compmnites, [2006) ECRI-37.
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exemption.™ The Commission found that it could still have benefited from an
exemplion pursuant to Article §1(3) EC. The Commission came to this conclusion by
referring to previous case law where similar regulations were found to be compatible
with Articles 43 and 49 EC. As regards the proportionality of FIFA regulations, the
Commission acknowledged that only France had so far regulated the activities of
players” agents and that the players® agents had no internal organisation themselves
regulating the profession. Since certain practices on the part of players® agents could, in
the past, have harmed players and clubs, financially and professionally, the regulations
appeared justified to protect clubs, as well as players, who have a short career,

To conclude, given the different outcomes of the Meca-Medina and Piau cases,
it will be interesting to watch the way in which the ECJ deals with the next competition
case related to sport that is currently pending before it - the Charleroi case.'”” The case
concems FIFA's rules governing the release of players for international representative
matches under which clubs must release players - their employees — for a defined
period of time and for a defined group of matches. The clubs are however not entitled to
any payment in return. Moreover, it is the clubs, not the national association neither the
international fedesations who are explicitly stated to be responsible for the purchase of
insurance to cover the risk that the player will be injured when playing for his country.
Lven if the player is not injured, he will arrive back at his club tired. The subject matter
of the case concerns the Belgium football ¢club Charleroi, the young promising player of
which got seriously injured in 2004 when playing for his home country, Morocco.
Charleroi’s fortunes on the field slumped without their young star, while they continued
to have to pay his wages. The club therefore claimed damages from FIFA, alleging a
violation of Article 82 EC. The case provides a good opportunity for the ECJ to unify its
attitude with regard to the justification of the rules and actions of sporting bodies which

fall foul of the EC Treaty competition provisions.

P Case C233/06.
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6 Conclusion

The main purpose of this Thesis was to provide an overview of the application
of EC law to sport. Firs, the work analysed general conditions that need to be fulfilled
for practices of sporting bodies to fall under EC Law. Second, the Thesis dealt with
requirements of EC Treaty provisions on the free movement of workers, services and
freedom of establishment as well as competition law as regards their application to
sport. The analyses were complemented by approaches taken by different institutions of
the European Communities, such as the European Commission or the ECJ, when
dealing with actions of sporting associations.

As provided at the beginning of this Thesis, sport provides an important service
for the contemporary society, having among others important recreational, social or
educational functions. Being aware of this fact, institutions of the European
Communities take actions on their own as well as strongly encourage the Member
States to support sport, especially in its amateur form.

At the same time, it is necessary to bear in mind that sport, its professional part
in particular, has gained an important economic dimension. It generates considerable
incomes for sporting federations, club owners, individual sportsmen/sportswomen as
well as for other economic operators. Sport also provides many employment
opportunities.

The question therefore stands, should sport be perceived by law of the European
Communities as a monolithic phenomenon, encompassing both social as well as
economic characteristics. The latter alternative would be gladly welcomed by sporting
associations and club owners who wish to retain an overall control over sport and stay
free from any interventions from the Member States or the European Communities. I
my opinion however, it is necessary to distinguish between professional sport with its
clearly economic orientation and amateur sport which provides public with an
opportunity to engage in different types of physical activity. Since it is rather difficult to
draw a clear general dividing line in this regard, I find it crucial for the European
Commission and the ECJ to set forth precise criteria for distinguishing between
economic and non-economic aspects of sport and thus to lay down when the EC Treaty

provisions are to be employed.
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It was found out that, as a basic rule, sport is subject to sport only in so far as it
constifutes an economic activity within the meaning of Article 2 of the EC Treaty. This
thesis forms the core of the ECJ’s reasoning with regard to sport.

As regards the basic freedoms of the Internal market, beside those expressly
provided for in the EC Treaty, the ECJ employs two other different approaches when
dealing with justification of the sport-related rules or actions. First, the so-called
orthodox test is based on a premise that sporting rules are apt to fall outside EC Law
provided they are of a purely sporting interest. Based on the ECJ’s decisions, an
example of such a rule would be selection policies for national representative teams,
which pursuant to the ECJ’s decision in Walrave, are rules of ‘purely sporting interest’.
This comes, however, as an unconvincing statement, since economic effects of the rule
are a necessary consequence of their contribution to the structure of sports governance.
So nationality rules goveming the composition of national representative teams do have
an economic effect. They limit the opportunities enjoyed by players to choose which
country to play for, by sfructuring international football in a way that appeals to
spectators, sponsors and so on. On the other hand, they serve to define the very
endeavour of international compeiition, the character of which would be destroyed
without such rules. Whereas, by contrast, nationality-based discrimination in club
football has economic effects, but the Court will nof treat it as inherent in the
organisation of the game and therefore it is fatally exposed to the EC Treaty’s
prohibition of nationality-based discrimination contained in Article 12 as well as, in
appropriate cases, other prohibitions too, such as Article 39 in Bosman. In my opinion,
the rule of reason, as the second type of justification used by the ECJ when deciding on
matters related to the basic freedoms, is therefore better suited to prevent misuse of
sport to shelter economic activities harmful to the Common Market. The reason is that it
is capable to take account of objectives of the measures aimed at promotion of sport and
does not blindly rely on the vague notion of a ‘purely sporting interest’.

As if inspired by the rule of reason, the ECJ retied on a similar line of reasoning
in competition law cases. It resorted to the Wouters case when dealing with a marter of
long-distance swimmers in the Meca-Medina case. Here, the Cowt took the overall

context and objectives of actions under the scrutiny into account.
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7 Résumé v Ceském jazyce
Cilem této diplomové price je pfiblizit Gpravu sportu v pravu Evropskych
spoleCenstvi, Prace se soudasné snaZzi analyzovat zplsoby, jakymi se s touto

problematikou vypotdddvaji Evropsky soudni dvir a Evropska komise.

7.1 Evropsky model sportu
Za elem provedeni fadné analyzy vztahu mezt sportem a pravnim systémem

Evropskych spoledenstvi je nejprve potieba definovat sport jako takovy, nastinit jeho
zakladni funkee, jakoZ 1 poukézat na specifika sportu v Evropé.

Jedna z mnoha definic sportu se nachdzi v ¢lanku 2 odst. A Evropské sportovni
charty vypracované Radou Evropy, a zni takto: "Sportem se rozumi vSechny formy
télesné Cinnosti, které se prostiednictvim piileZitostné nebo organizované ucasti
zaméfuji na zlepSeni fyzické zdatmosti a dugevniho blaha Clovéka a vytvafeni socidlnich
vztahtl. Sport je tedy socialni jev plnici rozliéné funkee, co poukazuje na jeho jedinecné
postaveni v soudasné spoleénosti, V prvni ¥ade se jednd o funkel rekreadni, a to jak pro
aktivni Udastniky, tak i pro pasivnl p#hlizejici. Za druhé, sport plni funkci
spoleenskou, nebot’ mize byt pouZit jak pro posileni socidlni soudrZnosti, tak 1 v boji
proti rasismu, xenofobii a intoleranci, nasili, alkoholu a drogém. Za tfeti, vzd&idvaci
funkce sportu vede k formovani smyslu pro fér play, solidaritu a rozvoji tymového
ducha. Sport ma rovnéz pozitivni vliv na vefejné zdravi, jelikoz fyzicka aktivita slouZi k
prevenci onemocnéni i jejich 16CbE&. Za paté, sport miiZe byt pouZit také pro politické
tiely, jako tomu bylo napiiklad pfi vyloudeni sportovedl a tymi z Jihoafrické republiky
z O¢asti na mezinarodnich sportovnich soutéZich na protest proti reZimu apartheidu v
této krajiné. Sport navic postupem &asu ziskal silngjsi a viditeln#j&i ekonomicky rozmér

a pini tak funkeci zdroje pi{jmé pro sportovee a jiné osoby ve sportu se angazyjici,

7.1.1 Specifika sportu v Evropé
Organizace sportu v Evropé, ktery byl siln€ oviivnén myslenkami Olympijského

hnuti, se vyznaduje nékolika znaky, které jej odlifuji od zpusobu jeho fungovani v
jinych ¢astech svita. Za prvé to je pyramidova struktura jeho organizace. Tento znak je
doplnén o systém ,,postupu a sestupu“ a vzajemnou propojenosti profesiondlniho i
amatérského sportu.

Zakladni rysem charakterizujicim evropsky model sportu je tedy jeho

pyramidova struktura, kterd je tvofena &tyfmi vzijemné propojenymi Urovnémi. P¥{zemi
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pyramidy tvofi sportovni kiuby. Tato Groves pln{ dvé& zakladni funkce. Prvni je vychova
novych generaci sportovch. Kromé toho poskytuje zékiad pro amatérsky sport jako
rekreaéni aktivitu, kterd by podle vyjadieni Evropské komise méla byt dostupnd pro
kazdého. V dalsim pate pyramidy se nalézaji regionélni svazy. Ty jsou odpovédné za
koordinaci sportu na oblastni trovni a za organizaci regionalnich mistrovstvi. Tato
sdruZeni, existujici pro kazdou disciplinu, jsou obvykle &leny dal3i trovné pyramidy
tvotené ndrodnimi svazy. Nérodni svazy jsou reguladnimi orgény ve viech obecnych
zaleZitostech v ramci své sportovni discipliny. Zaroveit zastupuji jednotlivé staty v
evropskych a mezindrodnich federacich, které tvoH posledni tdrovedt pyramidy.
Existence jenom jedné federace pro jeden sport vyrazn& ulehfuje spravu daného
sportovniho odv&tvi. Zdroveil tim ale vytvafi silnd monopolni strukturu, kterd znaéné
stéZuje vstup novych lig a sout€zi na trh, a omezuje tak hospodéfskou souté? v ramci
spoleéného trhu.

Vzéjemné propojenost jednotlivych Grovni ,,sportovni pyramidy” ma dopad i na
sportovni soutdZ. Model oteviené soutéZe znamena, Ze kluby hrajici na regiondlni
urovni mohou postoupit do celondrodni soutdze, Stejné zdsady pak plati i pfi sestupu do
nizdich souté?i. Vzhledem k tomu, Ze ndrodni federace jsou ¢&leny evropskych i
mezinarodnich sportovnich struktur, které organizuji své vlastni soutéZe a mistrovstvi,
tak na ndrodni Grovni se obvykle rozhoduje 1 o kvalifikact na veéSinu z techto
mezindrodnich (napf. UEFA Cup).

Ttetim odiiSujicim rysem sportu v Evropé& je, Ze v rdmci jednomé organizagni
struktury, vedle sebe existuji jak profesiondlni, tak amatérsky sport. V disledku toho
4st pHjmi plynoucich ze zépoleni profesiondli pfipadne sportu amatérskému, ktery zas
na oplatku funguje jako zdroj talentit pro soutéZe profesiondlni.

Pro srovnéani, na zcela rozdilnych principech je postavena organizace sporte ve
Spojenych stitech. Tamni model se vyznaduje paralelni existenci nékolika sportovnich
organizaci pro jeden druh sportu. Utast tymb v lize nezvisi na jejich sportovni
vykonech, ale na rozhodnuti vedeni ligy a majiteld fymd. Vyhodou tohoto nzavieného
amerického modelu je distribuce pfijmi zaloZend na horizontélni solidaritg, co zajiftuje
vyrovnanost sout&Ze, jeji v&tsi piitazlivost pro divéky a tim i vysi piijmy jednotlivych
kiubd. PouZiti stejného systému finanéni distribuce v Evrop® je vSak, az na vyjimky,
omezeno pravé z diivodu existence systému postupu a sestupu. Zavérem lze fici, Ze jak
evropsky model, tak model uplatiiovany ve Spojenych stitech nalezl zpiisob, jak uéinit
sport prita2livéjs{ pro fanouSky. Ten evropsky tak &ini vytvafenim nadndrodnich
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Sampionatd, zatimco americky co nejvatdi vyrovnanosti jednotlivych klubd v ndrodni
soutézi.

7.2 Sport a pravo Evropskych spolefenstvi

7.2.1 Uplatnéni prava ES ve sportu
V  poslednich dvou a? tfech dekddich doslo k pomémé intenzivni

internacionalizaci evropského sportu. Jeho rozvoj jako pfeshrani¢ni Cinnosti byl
zplsoben zajmem fanouskilt o pofad vy$si Grovefi soutdZe a s tim spojenymi obchodnimi
zajmy. To si vyzadalo piijeti pravidel, jimiZ se Hdi vztahy mezi tcastniky z riznych
statd. Tato pravidia nicmén& neunikly kontrole priva mezinarodniho a evropského.

Pokud jde o vztah mezi sportem a Evropskou unii, je tieba si uvédomit, Ze
plvodni Rimska smlouva o zaloZeni Evropského hospodaiského spoledenstvi byla
orientovéana predeviim hospoddfsky. To jasn® plyne z cill hospodéfské integrace
stanovenych v preambuli 2 v ¢ldnke 2 Smlouvy EHS. V dobé pfipravy této Smiouvy, na
konci padesdtych let minulého stoleti, byl profesiondini sport jenom v plenkach, Jeho
ekonomické dosahy byly zanedbatelné. Proto taky nebyla do pivodniho zn&ni Smlouvy
EHS zahrnuta Zadnd vyslovnd zminka o sportu. Doba se ale zménila a penize a
profesionalita si nasli cestu 1 do sportu. Ten dnes generuje pfijmy pro sportovce,
pofadatele sportovnich akei, sponzory, zadavatele reklamy, stejné jak pro televizni
stanice. Tento rychly rozvoj viak nevedl k Zadnym zm&ndm Smlouvy o ES ve vztahu ke
sportu.

V souladu s ¢lankem 5 Smlouvy o ES "Spoletenstvi jedna v mezich pravomoci
sv&fenych mu fouto smlouvou a ciléi v ni stanovenych. Zbyvajici kompetence zistavaji
lenskym stitim. | pfesto je viak fada ustanoveni Smlouvy o ES aplikovatelnd na
ginnosti a pravidia vztahujicich se k sportu. To je napfikiad piipad ¢lanku 12 Smlouvy o
ES, pokud jde o diskriminaci z ditvodi statni pfislusnosti, ¢lanki 39, 43 a 49 vztahujici
se k zakladnim svobodam, jako i &lankd 81, 82 a 87, tykajici se hospodafské soutéZe.

Aplikovatelnost pravnich pfedpisi Ewvropskych spoleCenstvi na sport byla
Evropskym soudnim dvorem poprvé uznana v piipadech Walrave a Koch a Dona a
Mantero. Podstatou argumentace ESD bylo to, e sport podléhd prave Evropskych
spoledenstvi pouze v té mife, v jaké predstavuje hospodafskou &innost ve smyslu Clanku
2 Smlouvy o ES. Je proto ptirozend, Ze sportovni organizace, jakoZz t lenské staty se od
té doby pokouseji omezit aplikaci Smlouvy tim, Ze zdiraziiuji neekonomicky charakter

sportovni &innosti nebo specifické viastosti sportu. Ekonomické aspekty sportu na
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druhou stranu vyzdvihuji jako nepostradatelné pro zabezpedeni financovani sportu.
Sport je navie, v zdimu ochrany pfed aplikaci evropského prava, Casto pfirovnavan ke
Rultuie, V piipadd Bosman tak némeckd vlada v bode 72 namitala, Ze sport se misty
padoba kultute, V tomto ohledu poukdzala na &ldnek 151 odst. | Smiouvy o ES, pedle
kterého musi Spoletenstvi respektovat ndrodni a regiondini réznorodost kultur
Clenskyeh stiti. Stejny bod zmifiovaného rozhodnuti obsahuje rovnéZ tietl namitku,
obvykle predklidanou k obrané sportu. Tou je svoboda sdruZovani, kterou maji
sportovai svazy podle vaitrostatnich pravaich predpisd. Ochrana svobody sdruZovéni
ale neni bezpodmineénd, Jak uvddi generdlni advokat Cosmas ve svém stanovisku k
pripidu Dedicge, privo sdruzovéni, na které se federace spoiéhaji jako na zéruku jejich
sumosprivy, nemuZe byt absotutni, a umoZitovat tak (iplné vynéti z prava Spolecenstvi,
cimz by s¢ v ném vytvotily mezery,

Rozhodnuti v pripadech Walrave a Dona viak nepfinesly zmény, které by bylo
mosne acekaval. VESina sportovnich asociaci pokradovala ve vypracovdvani svych
vlastnich piedpisii, opirajic se o pfedpoklad, Zze jsou prakticky imunni viéi pravnimu
zasabu sventi. Rozhodnuti viak bylo jasné v tom, Ze sport byl alespoil z&dsti pod
kontrolou evropského prava. To mélo za nisledek, Ze evropské instituce, zejména
Fyropsky parlament o Evropskd komise, zacaly vénovat vice pozomosti sportu. Jejich
zisahy v souvislosti se sportem ale neziistaly omezemy pouze na otdzky majici
ckonomicke souvislosti. To bylo zplsobeno pfedeviim vyvojem, kterym prochazela
Smilouva o EHS. S pfijetim Jednotného evropského aktu a smiuv z Maastrichtu,
Amsterdamu a Nice, bylo pavodni Evropské hospodaiské spolefenstvi pfeménénio v
Evropske spolecenstvi a zaloZena Evropskd Unie, kterym byly nadéle svéfeny
pravomoci daleko piesahujici hospodafskou sféru. AngaZovanost Spoledenstvi ve sportu
1k ziskale socidini a kulturni rozmér, i kdy? jen v podobé sdélent, usneseni, zprav nebo
prohliseni.

Cely proces vyvoje vztahu mezi sportem a Evropskymi spolegenstvimi byl pak v
poloving devadesdtych let podstatné urychlen diky rozsudku Bosman. Rozhodnuti
pusobito juko impuls pro zménu statusu quo, ktery ndsledoval po rozhodnutich Walrave
i Dond. Bosman 7novu upozornil na to, Ze privo Spoledenstvi se v zdsadé vztahuje i na
sportova{ pravidia. Ruzhodnuti také zpiisobilo zménu v pfistupu orgini Spolecenstvi k
sportu, Doslo jak k zintenzivnéni, tak k prohfouben{ zdsah{ Spolecenstvi v této oblasti.
To vedlo k pripojeni oficidlnich prohlaSeni o sportu k smiouvém z Amsterodamu a

Nice. Prvni z prohtaSeni, pipojené k Amsterdamské smlouve, zdiraziiuje spoleCensky
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VIZNAm sparte @ vyzyva instituce Evropské unie, aby vénovaly zvli$tni pozornost
specitikim matérského sportu. Druhd deklarace se tykd specifickych charakteristik
sportu i peho spolecenskyceh. vzdétavacich a kulturnich funkei v Evropé, které je tieba
sohiedait pri proviidéni spolecnych politik. Sport si tak alespodt ¢asteéns ziskal formélni

postaveni v priviim rimet Spoledenstvi,

7.2.2  Vierahrnujici oznadeni sport®

Jak vyplyva 2 predchozi analyzy, vyznam sportu v Evropské umii pfesahuje
rimee spolecnéhe trhu a hospodafské soutéZe. Sport je totiz povazovin i za nastroj pro
plneni vzdelavacich, rekreacdnich, socidinich, politickych a kultumnich cila,

Zakladni otazkou tedy zilstivd, v jakém rozsahu by mély byt opatfeni a aktivity
sportovel o sportovanich organizac vyfiaty z dpiné nebo Castedné pravni kontroly prava
Spokecenstvi 2 davodi zabezpedovéni dilezitych spoledenskych cild. Za timto i¢elem
j¢ poticha odlisit spert juko nastroj socidlni soudrZnosti od sportu jako vydéledné
cinnuste,. Majitelé prolesiondlnich sportovnich klubl by totiz jen uvitali moZnost skryt
svid 2isky za soctidni a vadeélavaci funkee sportu,

Vysledkem snahy o vymezeni vztahu sportu k pravnimu systému Evropskych
spolecéenstvi je Alormovani dvou koalic. Ochrana jednotného evropského trhu a
prosazovini sociding-kulumi role sportu tvofi cile, kterymi se tyto dvé koalice od sebe
adlisui,

Koalice hajici spole¢ny trh je tvofena Generdlnim feditelstvim pro hospodafskou
soutés a Evropskym soudnim dvorem. Tato koalice nahliZi na sport stgjné jako na
fakeukoliv jinou ckonomickou Sinnost v rdmei jednotného trhu. Koalice proto piisobi
juko strazee prvviiho ramee KU

Sucidlng-kultumi koalice, na druhou strany, podporuje socidiné-kultumni voiméni
sportu. vyjadfujici potfebu uznat jeho jedineCnost a specifi€nost 1 v evropském pravu.
Patki do ni Evropsky parfament, nékieré lenské stity a samoziejmé mnoho diileZitych

sportovnich organizaci, jako je napiiklad Evropsky olympijsky vybor.

7.3 Sport a zakladni svobody vniténiho triu
7.3.1 Uvod

Pokud jde o vztah mez sportem a evropskym pravem, pozomost byla aZ
doneddvna vénovina predeviim trem zakladnim svobodam vnitiniho trhu, a to volnému
pohyb pracovnikil, volnému pohybu sluzeb, svobodé usazovani, K jejich aplikaci musi

byt splnény 1fi podminky. Za prvé to je podminka vykonu hospodaiské Cinnosti, déle
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stiatni prishusnost ¢lenského stitu Evropské unie, a koneéns, piitomnost pfeshraniéniho
prykar.

7.3.2  Péimy horizontilni Ginek

Ieste pred rozborem nahofe zminénych podminek aplikace Jjednotlivych svobod
vntiniha tthu je poticha rozebrat otdzku jejich piimého horizontédlniho Géinku. ESD se
timto problémem prvné zabyval v pipadé Walrave. Zalovani v této véci tvrdili, Ze
sikas diskriminace na zikladé stitni piislugnosti, tak jak je stanoveno v &lancich 12, 39
4 49 Smlouvy o ES, se vatabuje pouze na omezeni, kterd maji sviyj pivod v aktech
argdnu velejndho priva a ne na ty, které vyplyvaji z pravnich dkont soukromopravnich
osub nebo sdruzeni. Tato dvaba viak byla odmitnuta Evropskym soudnim dvorem,
ktery roshodl, 7o zikaz diskriminace se vevztahuje jen na ¢innost organtl vefejnd moci,
ale ny jukakoliv pravidla, jejichz cilem je regulace zamé&stnanosti a poskytovani stuzeb.

Dalsi krok na cesté k apinému pfimému horizontdlnimu G&inku byl udinén ve
vl Busman, ESD zde uvidi, Ze | plesto, Ze dand pfestupové pravidla nediskriminuyi na
ziklade stdtni prisiusnosti, oviiviiujl pfistup hragd na trh prace ostatnich ¢lenskych stati,
i gsou tak schopny omezovat svobodu pohybu pracovniki. ESD timto vztdh! ptisobnost
ustanoveni o voliném pohybu i na nediskriminatomi scukromoprdvni opatfeni.

A koneéng, vyslovnd potvrzeni piHimého horizontdlnfho U¢inku &lanku 39 bylo
udinéno ve véel dugonese. ESD konstatoval, Ze skuteénost, Ze nékteré ustanoveni
Smlouvy jsou formding urcena ¢lenskym stdtlim nebrdni soufasnému pfiznani prav
judnotivedm, ktefi maji zdjem na dodrzovani téchto pravidel. '

{Miedne svobody usazovini a voiného pohybu sluZeb ESD ve véci Wouters
uved], z¢ soulad s ¢linky 43 2 49 Smiouvy o ES je nutny rovnéZ v pfipadé pravidel,
klerd nejson ve sve podstat® vefejnoprivni, ale jsou ureny k regulaci samostatné
wydelecné ¢innosti a poskytovani sluzeb. Lze tedy poméme bezpedn& pfedpokladat, Ze
nediskriminatormni pravidla soukromoprdvnich sdruZeni spadaji pod &lanky 43 a 49

Smlouvy o LS tuky.

7.3.3 PoZadavek hospodiFské aktivity
Jak bylo uvedeno, jednou z podminek aplikace ustanoveni o zékladnich

syobodich vnitfnihe trhu je vykon hospodéiské aktivity. ESD uZ od svého prvniho
rozhodnuti tykajiciho s¢ sportu prosazuje zasadu, Ze sport spada do pisobnosti prava
Spoledenstvi do ¢ miry, do juké piedstavuje hospodafskou innost ve smyslu &lanku 2

Smlouvy o ES, Je tieba mit ale na zfeteli, Ze se tim myshi konkrémi ¢innosti sportovee,
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spise ne? sportovni disciplina jako takova. V piipadé, Ze tato sportovni &innost je
povazavana za innost ekonomickou, je mozné se opHt o ustanoveri o volném pohybu.
N tomu musi byt spindny dvé podminky.

Za prvé, hospoddiska aktivita musi byt skuteénd a efektivai, ne pouze margindlni
nebo dopliikové povahy. Za druhé, musi mit skutedng hospodafskou povahu, a byt tedy
provildena za odmeénu. ProtoZe je obtiZngé v tomto ohledu uréit obecnou dalici linii, musi
byt situace jednotlivych sportoveii posuzovany pripad od ptipadu. Analyzu této otizky
te malést ve stanovisku generdlniho advokata Cosmase v pripads Delidge. Generalni
advokit uvedl, ze kazdy sportovec je povaZovin za profesiondla spadajictho do oblasti
pusobnosti Clanku 49 o ndsl. Smlouvy o ES, a to v pipadé Ze je mozné na jeho
sportovid aktivitu objektivné pohlizZet jako na vykon profese. Kromé toho, aby mohla
byt aktivita sportovee povaZovdna za ,neamatérskon”, musi byt vyie uvedené
podmioky napinény po uréité Casové obdobi, to znamena, Ze musi existovat urgitd
kontinuita, Generdlni advokdt k tomu je§té dodal, Ze profesiondlni sportovei svymi
vykony sportovnim federacim zdrovenl poskytuji ditleZitou sluzbu. Je to dano tim, Ze
jepich aspéeh je Cini idolem pro mladé hdi, které chtéji federace prilédkat, magnetem pro
sponzory, jako i daldim argumentem pro sportovni organizace, o ktery se v piipadé
radosti o vyisi podil na vefeinych dotacich miZou opfit. Tato innost, za kterou se
sportovet pravidelné dostdva finanéni nebo matenalni podpory od své federace, by se za
jistyeh okolnosti dala povazovat za poskytovini sluZeb za lplatu ve smysiu Clinku 49
Smlouvy o IS,

Za drubé, stanovisko generdlniho advokdta obsahuje zdvér, Zze dlleZitym
ukazatelem, ze kterého by se dalo usuzovat na hospodifsky charakter aktivit sportovee,
ju existence osobnich sponzori.

Za tieti bylo uvedeno, Ze mé-li sportovni akee i jiny nez sportovni vyznam v tom
smyslu, Z¢ neni pouhou konfrontaci sportovedl, ale reprezentuje i hospodaiské zdjmy,
pak je nutno ji povaZovat za ekonomickou ¢innost ve smyslu Elanku 2 Smiouvy o ES.
Tento ckonomicky rozmdr mize spodivat napfiklad ve vybéru vstupného nebo prodeji
televiznich vysilacich priv.

Na zakiad® tSchto zjisténi, generalni advokdt Cosmas dogel k zdvéru, Ze ulast
sportoveds jako Christine Delidge na sportovnich soutézich, které maji taky znalny
ckonomicky rozmér, vede k hodnoceni jejich ¢innosti jako ekonomické ve smyslu
tlanku 2 Smlouvy o ES. Tote stanovisko bylo potvrzeno Evropskym soudnim dvorem,

ktery uvddi, Ze sportovni aktivily, zejména profesionalnich sportovel, jsou schopny v
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sob€ zahmout poskytovani mnoha samostatnych, ale tizce souvisejicich, sluZeb, které
mohou spadat do plisobnosti ¢lanku 49 Smlouvy o ES.

Potom, co bylo stanoveno, kdy je &innost sportovece povaZovana za ¢innost
hospodatskou, je potfeba uréit kterou slobodu tato aktivita ptedstavuje. To znamena
urcit, zda &innost spadé pod ustanoveni o volném pohybu pracovnikd nebo k pravidlim
tykajicim se svobody poskytovani sluzeb nebo pfipadné pod svobodu usazovani,

ESD ale uZ od svého rozhodnuti v piipadé Walrave neptikladal velky vyznam
urCeni toho, kterd ze zékladnich svobod by se méla aplikovat. Soud jenom uved!, e v
piipadech, kdy sport mé charakter zaméstnéni nebo placené shuzby, bude spadat pod
ustanoveni nékteré ze svobod vnitiniho trhu. Pfesnd povaha pravniho vztahu je viak bez
vyznamu, nebot zédkaz diskriminace se za stejnych podminek vztahuje na vykon
zamestnan{ i sluZeb. Stejnd argumentace byla pouZita v piipadé Dona, stejnd jako v
argumentaci generdlniho advokata Lenze v stanovisku k piipadu Bosman.

Situace se viak zménila s rozhodnutim ESD ve vdcech Bosman, Lehtonen a
Deliege, ve kterych ESD zaklidd své analyzy vZdy jenom na jedné ze zakladnich
svobod plynoucich ze Smlouvy o ES. Pravdépodobnym vysvétlenim se zd4 byt to, ze
pojmy pracovnika a sluzby profly od poloviny sedmdesétych let vyvojem, ktery ucinil
pro ESD daleko jednodusdi podifadit dané piipady pod konkréini svobodu. Dalezitost
rozlifeni mezi zamé&stnanci a poskytovateli sluZeb vSak neni pouze doktrinalni.
Piikladem miiZe byt rozhodnuti v jiz zmindné véci Angonese, ve které ESD uznal
pHmon horizontdlni ndinnost pouze pro élanek 39 Smlouvy o ES, na rozdil od ¢lanku 49

Smlouvy o ES.

7.3.4 Podminka statni pFistuSnosti

Stitni pEislusnici EU

Ve své podstaté jsou prava plynouci ze zédkladnich svobod vnitfniho trhu
omezena na sportovee, ktefi jsou obany Elenskych statd EU. Zatimco ¢lénky 43 a 49
Smiouvy o ES vyslovng odkazuji na stitni pfislusniky ¢lenskych statd, znéni Elanku 39
neni v tomto chledu pHli§ jasné. Nicméns, dle ndzoru ESD v piipadé Meade, vyraz

,pracovnikd* pouZity v tomto ¢lanku se vztahuje jenom na stétn{ piislusniky EU.

Obéané tietich zemi

------

Evropé, sportovci z celého svéta jsou ptitahovani do evropskych klubil a tedy i klubti z

lenskych stath EU. To se viak ne vZdy ukéaze jako dobra volba. Nérodni i mezindrodni
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sporiovnt svazy Casto stanovi pravidia, kterd z riznych divodd, piimo nebo nepiimo
omezujl Gust sportovel ze zahraniéd. Jako priktad mize poslouzit rozsudek Bosman.
Zsle bylo Kontrole prévnich pedpist ES podrobeno tzv. .3 +2« pravidlo. Toto pravidlo
uklddalo kazdému ndrodnimu fotbalovému sdruZeni, aby omezilo podet zahraniCnich
hriaci, které mizou kluby postavit na zdpasy v narodnich ligich na t# zahraniéni hrage,
plus dva zahraniéni hrdce, kte# hraji v krajing piisluiné ndrodni asociace po dobu pét
let, véetnd tfech let juko junior. Stejné omezeni platilo i pro klubové utkéni v soutdzich
UEFA. T kdyz ESD toto pravidio oznadil za odporujici pravidiim o volném pohybu
pracoviich sil, platf to pouze s ohledem na statni piislusniky EU. Statni pFislugnici
tretich zemi bylt a naddle jsou vyfati z plisobnosti ustanoveni Smiouvy o ES a nejsou
tedy chrinéni pfed podobnymi narodnostnimi klauzulemi. Nicméné, i ob&ané statd,
kterd negsou ¢leny EU maji uritd, 1 kdyz omezend, priva. Za prvé se mohou opfit o
prisludnd sekunddmi pravo Spoledenstvi. To pfedstavuji smérice ¢ 2004/38 a
2003 1%, Kromé toho, jim plynou pridva z pfislu$nych ustanoveni mezindrodnich
dobod, usavienych mea Evropskymi spoledenstvimi a jejich Clenskymi stity a
nekterymi tietimi zemémi, které se tykaji postaveni statnich prisludnikt téchto zemi v

rimet Spoledenstvi,

Sekundarni pravo

Pokud jde o pfedpisy sekundarniho priva ES, néktera prava pfiznavd pfibuznym
obéunt U smémice 2004/38, o privu obdanli Unie a jejich rodinnych pfisiusnikd
svobodng se pohybovat a pobyvat na izemi Clenskych statd. Cldnek 24 odst. 1 smémice
stanovi, 7¢ . Whradou zvid§taich ustanoveni vysloveé uvedenych ve Smilouvé a v
schundedraich praviich predpisech, posivaji viichni obéané Unie, kteFf pobyvaji na
ziklade této smérnice na tzemi hostitelského clenského statu, v oblasti pisobnosti
Smlennvy stejncho zuchdzeni joko sthini pFistunici fohoto clenského stdtu. Prdvo na
rovae zachdseni se vatahuje |na rodinné prislusniky, ktefi nejsou statmimi prislusniky
sgdneho clenského stitie a maji prdvo pobyty nebo trvalého pobyti" Ustanoveni md ale
dvé nevyhody. Predeviim je nezbytné, aby obcan EU, rodinnému piisluSnilu kterého
md byt poskytnuto rovné zachdzeni, skuteéné vyu#il svého prava na volny pohyb pred
{im, nez se prisludnik teti zemé miZe dovoldvat ustanoveni &lanku 24. Za druhé, rozsah
uplatnéni ¢lanku 24 je omezen na Uzemi Clenského stétu, v némz je obfan EU

samésindn, a nevztahuje se na Gzemi jinych tlenskych stdtd.
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Sportovci ze tietich zem{ se mitzou, krom?# prav poskytnutych smémici 2004/38,
spolehnout taky na smémici 2003/109 o pravnim postaveni statnich pisiusnikd tretich
zemi, ktefi jsou dlouhodob& pobyvajicimi rezidenty. Clanek 4 odst.] smérmnice stanovi,
ze za pfedpokladu, Ze jsou splnény podminky ¢élanku 5 odst. 1, &lenské staty ptizndvaji
pravni postaveni dlouhedobé pobyvajiciho rezidenta stitnim prisludn{kdm tfetich zemi,
ktet{ bezprostfedné pted podanim ptisluiné Z4dosti pobyvali oprivnéné a nepfetrXité na
jejich uzemi po dobu péti let. Smémice dale stanovi, #e dlouhodob& pobyvajicim
rezidentim je pfizn&no rovné zachazen{ jako stitnim pHslugnikam Clenského stitu co se
tyte pfistupu k zaméstnani, samostatné vydéledné tinnosti, (...) podminek zaméstnani,
pracovnich podminek, v&etné podminek propouiténi a odméfiovani. Kromé& toho
dlouhodobé pobyvajici rezident ziskd prdvo pobytu na dzemi jinych ¢lenskych stattd,
nez je ¢lensky stit, ktery uvedené osob& pfiznal pravni postaveni diouhodobs
pobyvajictho rezidenta, a to na obdobi del3i ne? tf{ me&sice. Jakmile tedy dlouhodobé
pobyvajici rezidenti obdrZi povoleni k pobytu v druhém ¢lenském statg, je jim zajistdno
v tomio staté rovné zachazeni v rozsahu a za podminek jako v plivodnim ¢lenském
statd. Hlavni odliSnost od smémice 2004/38 je v tom, Ze dlouhodobZ pobyvajici
rezidenti maji ndrok na tato priva aniZ by je bylo tfeba odvozovat od rodinné
pfisluinosti k ob&anu EU.

Mezinirodn{ smlouvy s tfetimi zemémi _

Sportovci ze zemi mimo ES se miZou spolehnout také na mezinarodni dohody
uzaviené mezi ES a jejich ¢lenskymi staty na strané jedné a tfetimi zem&mi na strané
druhé. Tyto dohody tvofi nedilnou soudast prava ES. Evropsky soudni dvir konstatoval,
e ustanoveni téchto dohod musi byt povaZovana za pi{mo pouZitelna, pokud s ohledem
na jejich zndni, udel a povahu, obsahuji jasné a pfesné povinnosti, a které k svému
provedeni nevyzaduji piijeti jakychkoli dalsich opatfend.

Piikladem ustanoveni, které ESD uznal za splitujici tyto poZadavky tykajici se
pfmého Ginku, je prvni odrizka &lanku 38 odst. 1 Evropské smiouvy zakladajici
pridruzeni mezi Evropskymi spoledenstvimi a jejich Elenskymi stity a2 Slovenskou
Republikou. Jednalo se o véc Kolpak. Piipad se tykal hrace slovenské ndrodnost,
Marofe Kolpaka, ktery byl jako brankdf ve sluZbich némeckého dfuholigového
hazenkatského tymu TSV Ostrigen. Z divodu jeho cizi stétni piisluSnost byla pénu
Kolpakovi, v souladu s &ldnkem 15 hraciho #du Némecké Hazenkaiské Federace,
vydand hri¢ska licence oznagend pismenem A. Kolpak povaZoval tuto skute¢nost jako

mmevyhodiiujici zachdzeni. Tvrdil, 2e Slovensko je jednou ze tfetich zem, jejichZ statni
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prislusnici jsou oprivnéni k neomezené licenci. Tvrzeni bylo zaloZeno na piisludnych
ustanovenich hraciho fidy a Dohody o pfidruzeni mezi ES a Slovenskem. Evropsky
soudni dviir tuto tezi potvrdil a rozhodl, e s ohledem na svoje znéni a el je &linek 38
odst. 1 dohody o pfidruzeni ptimo aplikovatelny.

ESD dile konstatoval, Ze prvni odriZka &lanku 38 odst. 1 Dohody o pHdruzeni
ma ptimy horizontdini Gcinek, a Ze pan Kolpak se o n& pii svém tvrzeni o rozporu
pravidel stanovenych sportovnim svazem moh! optit.

Jak bylo stanoveno v jinych ptipadech tykajicich se piislusnik@ netlenskych
stitil, dohody s témito staty nemusi nezbytng sledovat cil piistoupeni k ES. Naptiklad v
pripadé  Simutenkov ESD shledal, ?e ustanoveni Dohody o partnerstvi mezi
Spolecenstvim a Ruskem, tykajici se rovného zachdzen{ s pracovniky, jehoZ formulace
Jj¢ témdf shodnd s ustanovenimi dohody o pfidruZeni, jsou ptimo pouZitelna bez ohledu
na skuleénost, ze déelem Dohody neni vytvofeni partnerstvi, ani vstup Ruské federace
do ES.

Spoletnym znakem zmiflovanych ustanoveni mezindrodnich smiuv mezi
Spoledenstvimi a tfetimi staty je, Ze zdkaz diskriminace z dbvodu stitni piisludnosti se
vztahuje pouze na pracovni podminky, odménu a propusténi. Tato ustanoven! se tedy
nevztahuji na vnitrostatni ptedpisy tykajici se vstupu na trh price. Ve srovnani s vyse
uvedenymi smémicemi, mezindrodni dohody nevyZaduji existenci rodinnych vztahid s
ob&enem EU, ani spin&ni jakychkoli pfedb&znych podminek, kromé stétni piislugnosti k

uréitému smlvvnimu statue,

7.3.5 PoXadavek pFeshrani¢niho prvku
Dalg podminkou prava ES, tykajici se zdkladnich svobod, je piitomnost
preshraniéniho prvku v hospodafské &innosti, kterou sportovec vykondva. To viak miZe

wrrr

méné pHznive nez s témi, ktet je vyuZiji. Tento stav je &asto oznaCovan jako obrdcend
diskriminace. Piesné tato situace nastala v piipad® fotbalovych hrach po rozhodnuti ve
véci Bosman. ESD v tomto piipadé rozhodl, Je mezindrodni pravidia piestupu, které
smemoziuji profesiondlnim fotbalistdm, jejich? smlouva s klubem jiZ vypricla, bez "
daliho uzaviit smlouvu s klubemn jinym, nejsou v soutadu s Slanker 39 Smlouvy o ES.
Rozsudek viak nemél #4dny dopad na &ist& vnitrostétni pfestupy fotbalovych hradd. V
ditstedku toho se stalo pro kluby vyhodngjsi zaméstndvat hraCe ze zahranili, protoZe za

né nemuseji platit poplatky za prestup.
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7.3.6  Omezeni zikladnich svobod

Soucasny piistup Evropského soudniho dvora, pokud Jjde o zdkladni svobody, je
7améten prevazné na koneepel jejich omezeni, kterd do znagné miry nahrazuje tradiéni
princip nediskriminace. | kdyz zésada nediskriminace na zaklad® statni ptishudnosti je
sikladem pro uplatfiovini ustanoveni Spoletenstvi o volném pohybu pracovniki,
svobady usazovini a volného pohybu sluzeb, zarovent nemtiize byt prehliZeno, ze linek
3 odst. 1 pism. ¢ Smiouvy o ES stanovi, Ze ¢innosti Spoledenstvi zahmuji vnitfni trh,
ktery se vyznaduje odstranénim piekazek volného pohybu zbozi, osob, shuzeb a kapitilu
mezi Clenskymi staty, V disledku toho ESD postupné zagal rozditovat sviij dohled nad
sakomnosti viitrostitnich opatieni z Cisté nediskriminatorniho hlediska na kontrolu #ir${,
<ahmujici existenct omezeni prava na svobodu pohybu.

Podminky, které¢ musi byt splnény k tomu, aby se dalo mluvit o omezeni jsou
nisledujici: za prvé, spomd vnitrostatni opatfeni musi ovliviiovat piistup na trh v
Clenském stité: za druhé, tyto omezujici GCinky nemusi nutn& zabratiovat osobam
uplatiovat jejich priva volncho pohybu, ale stadi, aby byly schopny odradit od jejich
uplatnéni; za tfeti, tyto G¢inky, musi byt podstatné, to znamena, musi dosahovat ur€itou

intenzitu,

7.3.7 Vyjimky ze zakladnich svobod
I kdyz dojde k omezeni zakladnich svobod, jesté potad je mozné je podfadit pod

nekterow z vyjimek stanovenych pravem Spoledenstvi nebo vytvofenych Evropskym
soudnim dvorem. Z tohoto dbvodu rozlidujeme dva typy vyjimek ze zdkazu omezeni
sikladnich svobod.

Za prvé existuji vyjimky vyslovné stanovené ve Smlouvé o ES. Clének 39 odst.
3 ktery upravuje prava spojend se svobodou pohybu pracovnikil, stanovi, 7e tato prava
jsou predmdtem omezeni z divodu vefejného pofddku, vefejné bezpeénosti nebo
vefejného zdravi. Stejnd tak &linek 43 odst. | a Clinek 49 Smiouvy o ES dovoluji
clenskym stitim odchylit se od ustanoveni Smlouvy z divedi vefejncho poiadku,
vetejné bezpeénosti a vefejného zdravi.

[ kdy? vyjimky vyslovng uvedené ve Smlouvé o ES maji nespomé svilj vyznam,
jejich uplatnéni v oblasti sportue spiSe margindlni ve srovnani s nepsanymi vyjimkami
ravedenymi judikaturou ESD. Ve véci Beghard Soud uved), jaké podminky musi byt

spinény k tomu. aby bylo moZné na vnitrostitni opatfeni, ktert omezwji zakladni
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svobody anebo je &ini méngé pfitazlivymi, vztahnout nepsanou vyjimkou. Vnitrostatni
opatieni musi byt:

(i) aplikovéna nediskriminatomim zpiisobem,

(ii) odivodnéna naléhavymi diivody obecného zdjmu,

(iii) zptisobild dosahnout cil jimi stanoveny, a

(iv) pfitom nesmi byt nepfiméfend, coZ znamens, e nesmi piekradovat to, co je

nezbytné k dosaZeni jimi sledovaného cile.

S malou obménou se o tento pifstup k nepsanym vyjimkam opiral ESD i v
ptipad€ Bosman. Qdchylka spotivala v tom, Ze poZadavek, nediskriminatomni povahy
opatfeni byl nahrazen podminkou, aby toto pravidlo sledovalo legitimni cil studitelny se
Smlouvou, ,

Z provedeného rozboru plyne, Ze zédkladni svobody vnitiniho trhu se uplatmi i v
oblasti sportu, a4 to v rozsahu, v jakém sportovni &innost pEedstavuje &innost

ekonomickou ve smyslu ¢lanku 2 Smiouvy o ES.

7.4 Sport a evropské soutdzni pravo
741 Uved

Zapadni ekonomiky se pfiklandji k tvrzeni, Ze hospodifska soutéZ je prosp&sna.
Zékladnim principem fungovani hospoddiské sout&Ze je skute¢nost, Ze méné efektivni
podniky zaniknou na Ukor siln&$ich a schopnéjSich, co zpravidla vede k vy33i kvalité
produktl a sluZeb, niz§im cendm a technologickému rozvoji. Smlouva o ES a
vnitrostatni pravn{ piedpisy &lenskych stath proto stanovi pravidla, kieré zaruluji
hospodafskou scutéZ na evropské i nérodni Grovni. Soutézni privo je povaZovano za
nezbytnou podminku pro realizaci cile vytvofeni spole¢ného trhu. Prolomuje bariéry pro
obchod uvnitt a mezi Slenskymi staty EU a tim posiluje vnitrostdtni, jako i spoletny trh.

Je potieba si nicméné uvédomit, Ze ve sportu plisobi specifické trzni podminky,
které se lisi od podminek v ostatnich primyslovych odvitvich. V prvni fadé jde o
vzdjemnou zavistost mezi sportovei nebo mezi kluby. V obvyklych trénich podminkéch
odchod soutéZitele obvyklé znamend zabréni jeho trZniho podilu konkurenty. Naopak,
ve sportn to, Ze jiné kluby nebo sportovci odmitnou soutéZit znamend zmemoznéni
soutéze, a tedy neschopnost poskytnout divakim, sponzorim, televizim a dal$im
spotiebitelim produkt, kterym je sportovni zépoleni, a pii tvorb¢ kterého jsou sportovci

na sob& zévisli. S touto vzdjemnou zavislosti je Uizce spojen poZadavek konkurencni
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roviovahy meei soupeti navzdjem. Z ni totiz plyne nejistota ohledn& vysledu zdpasu
nebo soutéZe, co pritahuje diviky a pispiva tak k tep$im hospodaiskym vysledkiim.
Existuji i dalsi prvky typické pro sportovni soutéz, které ji odlisuji od "normélni"
hospoddeske soutéze. Juk jiz bylo uvedeno, sportovaimi svazy nebo ligy tvot 'ptirozené
monopoly’. Ixistence nckolika federaci v jedné discipling by totiz mohla znamenat
nebespedt vzniku konfliktd. Kromé toho, organizace narodnich mistrovstyi, jako i vybér
sportoveud do ndrodnich tymi reprezentujicich stity na mezindrodnich soutézich éasto
vyzaduji existenci jedné zastfe§ujici organizace sdruzujici véechny sportovni svazy a
sportovee v ramei jedné discipliny. Toto astfedni postaveni sportovnich organizaci ale
nat drubou stranu vytviti nebezpedt, Ze ho bude zneuzito k prosazovani cili se sportem
pritmo tesouvisejicich a zaroven narusujicich hospodafskou soutd? na spoleéném trhu.
Konednd, pokud jde o fanousSky, ti nemiizou byt povaZovini za "spotiebitele” v
kiasickém smyslu slova, protoZze maji tendenci byt loajalni "jejich" klubu bez ohledu na

vysltedky, které dosahuje.

7.4.2 Uplatitovani ustanoveni evropského soutéZntho prava v oblasti sportu
Kticovymi ustanovenimi priva ES v oblasti hospodaiské soutéZe, pokud jde o

sport, jsou Clanky 81, 82 a 87 Smlouvy o ES. Nésledujici odstavce budou proto
zaméfend na to, #da sport splituje podminky pro aplikaci téchto ustanoveni. Nésledné
bude pozornost vénovina rozhodnutim ESD ve vécech tykajicich se soutézniho prava a

sportu.

7.4.3 Clinek 81
(Clinek $1 Smlouvy o ES stanovi, Ze se spolenym trhem jsou neslulitelné, a

proty zakizané, vedkeré dohody mezi poduiky, rozhodnuti sdruZeni podniki a jednani
ve vzdjemnd shad®, kieré by mohly ovlivnit obchod mezi ¢lenskymi staty a jejichz
cilem nebo vysledkem je vyloudeni, omezeni nebo narudeni hospodaiské soutdZe na
spedecndn trha

7 vy%e uvedenéd definice plyne, Ze prvni podminkou aplikace zékazu kartelu,
Kterou sportovni kjuby a asociace musi spliovat je, Ze musi byt povaZovany za podniky
ve smyslu Elinkd 81 a 82 Smiouvy o ES nebo za sdruzeni podnik ve smyslu ¢lanku 81
Smilouvy o ES. Podnikem se podle judikatury ESD rozumi jednotka vykonavajici
hospodaiskou Sinnost nezavisle na pravni formé a zplsobu financovani. Proto je
nezbytné stanovit, zda kluby nebo sportovni svazy vykondvaji hospodafskou &innost.

Nezileri na tom zda sportovni orginy sleduji pfedevifm neekonomické cile, jako je
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rozvoj mladych talenth nebo organizace narodnich soutéZi. Rozhodujici jsou skuteéné
vykondvané &innosti. Piiklad takové hospodafské Zinnosti miize byt nalezen v
nafizenich provadgjicich Stanovy FIFA. Clinek 10 odst. | Nafizeni stanovi, Ze
poplatek, ktery méd byt zaplacen ve prospéch FIFA za ka2dy zépas odehrany mezi
dv&ma nérodnimi "A" tymy, &ini 2% z pifjmd kiubd, co jasné ukazuje na hospoddiskou
¢innost provozovanon jak jednotlivymi kluby, tak i fothalovymi organizacemi.

Také dalsi poZadavek ¢ldnku 81, kterym je existence dohody mezi podniky,
rozhodnnti sdruZeni podnikf nebo jednéni ve vzdjemné shodé, mizeme povatovat ve
vztahu k sportu za spinény. Dohod 2 jednani ve vzajemné shodg je obvykle dosahovano
mezi podniky, tedy sportovnimi kluby. TotéZ plati i pro rozhodnuti sdruZeni podnikil, za
ktere se daji povazovat sportovni federace.

Za tfeti, clanek 81 Smlouvy o ES zakaznje prakiiky, jejichZ cilem nebo
vysledkem je vyloufeni, omezeni nebo naruSeni hospodaiské soutéZze v ramci
spole¢ného trhu. Nicméng, na prvni pohled omezujici nebo narudujici dohody miZou
byt kvalifikovany jako vyjirnky podle ¢lanku 81 odst. 3 nebo jich jejich prosoutézné
kvality mdZou vyjmout z piisobnosti élanku 81. O téchto piipadech se pojednava v ¢asti
vénované rozhodrutim ESD ve vécech hospodaiskeé soutdze.

Za &vrté, protoZe v rémei vnitinibo trhu existuje mnoho mezindrodnich
sportovnich souts¥ich, pti¢emZ mnohé z nich maji dosti znalné hospodaiské dopady,
rozhodnuti a pravidla sportovnich federaci tak miiZou, at” uz pfimo nebo neptimo, realné
nebo potencidlng ovliviiovat zplisob uskuteltiovani obchodu mezi Clenskymi staty.
Tento vliv ale nesmi byt jen bezvyznamny.

I kdyZ jsou nékteré dohody, rozhodnuti nebe jednani ¢ldnkem 81 odst. 1 oznatené
za zakdzané, jesté potad se na né miZe vztahovat vyjimka obsaZend v ¢linku 81 odst. 3
Smlouvy o ES za pfedpokliadu, Ze spifuji viechna kritéria v ném uvedena. Mely by
proto piispivat ke zlepieni vyroby nebo distribuce vyrobkl anebo k podpofe
technického & hospodafského pokroku, pfidemZ ziroven vyhradit spotiebitelim
ptim&feny podil na vyhodich z toho vyplyvajicich, a zéroven neuklddat piisiudnym
podnikdm omezeni, jeZ nejsou k dosaZeni t¥chto cili nezbytna, jako i neumoZiiovat
témto podnikim vyloudeni hospodafské soutdZe ve vztahu k podstatné Casti vyrobkll
timto dotéenych. I kdyZ se mie zdat obtiZzné, aby dohody nebo jedndni v oblasti sportu
spliiovaly uvedené poZadavky, lze v této souvislosti odkdzat na rozhodnuti ESD ve véci

Piau, ve kterém Soud rozhodoval o pravidlech jeZ upravuji udélovini licenci
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fotbalovym agentiim, a které uznal za vyhovujici poZadavkim &lanku 81 odst. 3
Smlouvy o ES.

74.4 Clinek 82

Se spolednym trhem je neslugitelné, a proto zakézané, pokud to miZe ovlivnit
obchod mezi ¢lenskymi staty, aby jeden nebo vice podnikéi mneuzivaly dominantniho
postaveni na spole¢ném trhu nebo jeho podstatné ¢4sti.

Pokud se jednd o poZadavek dominantniho postaveni, tak moZnost jeho existence
Je posilena diky zplsobu organizace evropského modelu sportu. Jeho pyramidova
struktura ma za nasledek existenci jediného Hdictho orgénu v kazdém sportovnim
odvétvi, ktery mé celkovou kontrolu nad béhem udilosti v n&m. Ke vzniku dominance
piispivd 1 mald vzdjemnd zastupitelnost produktd wvytvafenych sportovni soutéi.
Evropsky soudni dviir v jiZ zmifiované véci Pigu pavic stanovil, Ze je dobfe moZné, aby
se 1 ve sportu vyskytovala kolektivni dominance vice sportovnich klubd nebo jejich
sdruZeni.

Za druhé, ¢lanek 82, na rozdil od antimonopolniho prava USA, vyZaduje existenci
meuzitl tohoto dominantniho postaveni. Otdzkami zneuZiti dominance se v oblasti
sportu doposud zabyvala prevaZné Evropskd komise. Z jejich rozhodnuti lze udinit
zavér, e k zneuZivdni monopolu dochdzi zpravidla v sitwacich, kdy sportovni
organizace kontroluje televizni vysilaci prava nebo mé pod kontrolou moznost G¢asti ve
vyznamné sportovni soutéZi & na Sampiondtu. To byl kupifkiadu pfipad prodeje listku
na Mistrovstvi svéta ve fotbale v roce 1998 ve Francii, kde dochédzelo ke zvyhodfiovani
domacich fanouskit pied zahrani&nim.

Za teti, nevyhnutnou podminkou pro uréeni dominantniho postaveni je vymezend
relevantniho trhu. Pokud jde o prostorov® relevantni trh, z pyramidového zpisobu
organizace sportu v Evropé plyne, e tento trh bude zahmovat uzemi viech statd, ve
kterych je sportovni &innost organizované prostfednictvim nérodni nebo nadnérodni
sportovni asociace. Co se tyde vécnd relevaninfho trhu, tady miZeme vymezit ti
vzijemng propojené trhy. Prvnim je trh s produkty souvisejicimi se sportovni soutézi
jako jsou reklamni pfedmdty, vysilaci priva nebo vstupenky. Druhym je trh se
samotnymi sportovnimi vykony, které jsou vysledkem sportovniho zdpoleni mezi
sportovei nebo sportovnimi kiuby. Ttetim vécné relevantnim trhem je trh, na kterém

dochézi k nakupim a prodejiim hradd kluby. Vechny zminéné produktové relevantni
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trhy jsou velmi Gizce propojens a zména na jednom z nich zpravidla vede ke zménam v

ponuce a poptavece na zbylych dvou.

7.4.5 Clanek 87 - Statni podpory

I pfesto, Ze pozornost v oblasti prava hospoddiské soutdZe je vénovina
predevsim vztahu sportovnich pravidel a ¢lankd 81 a 82 Smiouvy o ES, vliv ¢lanku 87
nemiize byt ignorovan. Cilem kontroly stitnich podpor je zajistit, Ze vladni zésahy
nenarudi hospoddrskou soutéz a obchod uvnitf Spoledensivi. U sportu jde zpravidla o
podporu sportovni infrastruktury nebo aktivit klubli poskytovanou mistnimi nebo
ustfednimt organy ve formé dafiovyeh tlev nebo dard. Tyto podpory mohou byt
nicméné povaZovany za sporné za pledpokladu, ze kluby vykonivaji hospodaiskou
¢innost s pfesahem do jinych &lenskych statd a jsou ve smyslu soutéZniho prava EU
povaZoviny za podniky. V téchto piipadech i podpory v oblasti sportu je moZné
kvalifikovat jako statni podpory a v ptipadé, Ze nespadaji pod Zadnou blokovou vyjimku

stanovenou Evropskou komisi, jsou povaZovany za neptipusiné.

7.4.6 Sport a judikatura ESD ve vécech soutéZniho priva
PfestoZe prvni rozhodnuti ESD tykajici se sportu se datuji do poloviny

sedmdesatych let 20. stoleti, prvnim rozsudkem, ktery se tykal soutéZniho priva je
rozhodnuti Soudu prvniho stupné ve véci Meca-Medina ze dne 30. zafi 2004, Evropsky
soudni dviir, stejn& jako Soud prvniho stupné se az do vyneseni tohoto rozsudku
systematicky vyhybal analyze sportovnich zéleZitosti z hlediska pravidel hospodéfske
soutéZe, a to i navzdory tomu, Ze porufeni Elankd 81 a 82 Smlouvy o ES bylo nékolikrat
namitdno v pfedchozich p¥ipadech, jako Bosman nebo Lehtonen.

Rozsudek ve vici Meca-Medina se tykal dvou profesionalnich déilkovych
plavel, Davida Meca-Mediny a Igora Majceva, kterym byly pfi dopingovych testech
provadénych 31. 1. 1999 naméfeny nadlimitni trovng steroidu nadrolon. V disledku
toho jim byl uloZen zikaz Sinnosti na dva roky. Plavci se viidi tomu ohradili a u
Eviopské komise se¢ domshali prohla§eni antidopingovych pravidel piijatych
Mezindrodnim olympijskym vyberem za porusujici &lénky 81, 82 2 49 Smlouvy o ES.

Nejvétsi vyznam tohoto ptipadu pro sport a evropské pravo ale nespotiva v tom,
jak se k v&ci postavila Evropskd komise nebo Soud prvniho stupné, ktery se véci
posiéze zabyval, ale v argumentaci pouZitou Evropskym soudnim dvorem. ESD svoun
analyzu zafal tim, %e to, zda urfitd Ginnost podiéhd ustanovenim Smlouvy o ES

tykajicich se hospodafské soutéZe, bude nutné uréit s ohledem na specifické pozadavky
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Clankil 81 a 82 ES. Nastedné, odkazujic na svoje dfivéj§i rozhodnuti ve véci Wouters,
vyslovil nazor, Ze t kdyZ urgitd Cinnost tyto pozadavky splituje, a je tedy schopna narusit
souteZ a obchod mezi Clenskymi stity, tak pfesto je potfeba vzit v ivahu:

» celkovy kontext, v ndmz bylo pfijato rozhodnuti sdruzeni pednikdl a cile,

ktere sleduje;

» zda ndsledné omezeni hospodaiské soutéze vyplyva z uskutetfiovani téchto

cil;

» azda je omezeni piiméfené ve vztahu k sledovanym ciilim.

Soud na zikladé toho dovedil, Ze antidopingové pravidla zavedené
Mezinarodrim olympijskym vyborem sieduji legitimni cil boje za rovnou a férovou
sportovni soutéz, Pittom tresty za jejich porufeni oznaéil za plynouci z uvedeného cilu a
neshledal je nepfiméfenymi. ESD proto na zakladé této tvahy prohlasil antidopingova
pravidla za neporuSujici ¢ldnek §1 Smlouvy o ES.

Dalsim ptipadem tykajicim se hospodaiské soutéze byl piipad Pigu, ktery, jak
jiz bylo zmingno, pojednival o pravidlech jeZ upravuji ud&lovéni licenci fotbalovym
agentlun, Zpiisob pouzité argumentace se ale, na rozdil od pfipadu Meca-Madina,
neopiral o argumentaci pouZitou v rozhodnuti Wouters, ale na zminénd pravidla vztaht
vyjimku &lanku 81 odst. 3 Smiouvy o ES.

Pravé z divodu rozdiiného pristupu evropskych institucl ke sportu v ramci
soutézniho priva bude zajimavé sledovat, jestli se dal3i vyvoj piikloni k argumentaci
pouzité v pHpadu Meca-Medina, nebo k zplisobu, jakym se Soud vypofddal s piipadem

Pigu.
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