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1. Introduction

1.1. The Climate Change Issue and its Regulation

Climate change has often been cited as a defining issue of our time having major impacts
on biodiversity, living conditions of all species, and the world economy. Over the last three
decades, and especially in the past few years, concerns about climate change have been
increasing. The debate about the impacts of global climate changes has gradually spread from
international fora to governments and universities, and ultimately to the everyday lives of

people. It is they who are experiencing these changes more frequently than ever before.

As public debate intensifies and scientific evidence becomes more apparent,
governments are forced to adopt many kinds of measures. The general purpose of these
measures is to either prevent climate change by decarbonizing the economy (so-called
mitigation) or to adapt the society to deviations that cannot be averted anymore (adaptation).
For mitigation purposes, traditional command-and-control regulation seems to be inappropriate
nowadays. Measures whose purpose is mainly to forbid and command a behavior can be
characterized as relatively rigid and are often perceived as inadequate to tackle the complexness
of the problem of climate change. Therefore, an increasing number of national and regional
administrations now prefer the economic regulation type of tools. The economic or market-
based policy instruments enable states to deal with the climate change issue in a comparably
more effective and determinant way. Most typically, they have a form of a carbon tax, or so-
called emissions trading system. Both of these tools should, in theory, have a negative effect
on emissions causing climate change and a positive effect regarding the increase of state
revenues. Moreover, by these means, states can exercise their redistribution powers. To give an
example, the redistribution is realized when a state puts a price on carbon emissions, the
incentive to reduce the emissions thus increases, and gained revenues are then appropriately

invested into projects and measures which further boost the process of decarbonization. '

! This thesis will describe only basic facts and premises of the economic theory behind carbon pricing. For more
on that see e.g. HAITES, Erik. Carbon taxes and greenhouse gas emissions trading systems: what have we

learned?. Climate Policy. 2018, vol. 18 (8), pp. 955-966. DOI: https://doi.org/10.1080/14693062.2018.1492897.


https://doi.org/10.1080/14693062.2018.1492897

In 2003, the European Union decided to adopt a Union-wide emissions trading system
(the European Union Emissions Trading System — EU ETS), not a universal framework for a
common EU carbon tax. The EU ETS was introduced by Directive 2003/87/EC? and
subsequently launched in 2005. Mainly the representatives of the European industry lobbied
for the tradable permits system, rather than a common carbon taxation policy due to its supposed
higher degree of flexibility.> As argued further in this thesis, it was also, from a strictly

legislation-making point of view, comparably easier to introduce emissions trading.

However, the idea of a common European carbon tax framework has been considered
even before the emissions trading system was even an option and has not been completely
abandoned.* Currently, the idea to introduce a universal carbon tax framework is again growing
in importance. There are multiple reasons for that. The EU ETS only covers certain economic
areas; thus, many sources of CO; emissions remain unregulated. Also, due to the very low price
of the EU ETS allowance in the past, the system was not considered too effective. A carbon
tax, whose rate is not set by a market but a legislator, could function as a minimum carbon
price.’ Lastly, under the Paris Climate Agreement, the EU has set itself very ambitious climate
and energy targets. A Union-wide carbon tax framework setting minimum rates could be a
suitable tool to reach these since it is not expected that all the EU Member States would

introduce their national tax at a sufficiently high level.

2 Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003 establishing a scheme
for greenhouse gas emission allowance trading within the Community and amending Council Directive 96/61/EC.
Available at: https://eur-lex.europa.cu/legal-content/EN/TXT/?uri=CELEX%3A32003L0087.

3 NESLEN, Arthur. Carbon taxation: An old-new idea whose time may soon come. In: EURACTIV [online]. 2013-
02-19 [accessed: 2019-10-10]. Available at:
https://www.euractiv.com/section/climate-environment/news/carbon-taxation-an-old-new-idea-whose-time-may-
soon-come/.

In general, industry representatives perceived emissions trading as a less strict policy which would give them more
space to maneuver their actions. Moreover, they liked the idea of emission savings trading as it opens new business
opportunities.

4NESLEN, Arthur. Carbon taxation: An old-new idea whose time may soon come. In: EURACTIV [online]. 2013-
02-19 [accessed: 2019-07-10]. Available at: https://www.euractiv.com/section/climate-environment/news/carbon-
taxation-an-old-new-idea-whose-time-may-soon-come/.

3 Therefore, if EU ETS price drops, carbon tax price could function as a carbon price floor and security.


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32003L0087
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https://www.euractiv.com/section/climate-environment/news/carbon-taxation-an-old-new-idea-whose-time-may-soon-come/
https://www.euractiv.com/section/climate-environment/news/carbon-taxation-an-old-new-idea-whose-time-may-soon-come/
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1.2. Market Regulatory Instruments: Carbon Tax

Taxes are compulsory, unrequited payments made by institutional units to governmental
units which are, in most cases, sources of the state budget.® A carbon tax is an excise tax which
is based on the relative carbon content of a given good.” The purpose of this tax is to internalize
the environmental cost of fuels or other products (i.e. rates are set according to how much CO.e®
is emitted). In the EU, the tax could be applied on areas not covered by the EU ETS (since the
system regulates merely the largest polluters in energy and industrial sectors) or in cases when
the EU ETS allowance price drops, and thus the system becomes dysfunctional.’ A carbon tax
has been established at a national level in a number of countries, where it helps reaching their

climate change mitigation targets.'°

Some of the EU Member States have introduced a tax based on the carbon content of a
given good. All of them have in place a general energy tax, which is prescribed by the European
law. However, existing carbon rates and energy taxation measures differ significantly across
the EU.!! That could partially undermine the collective efforts of the Union when it comes to
the reduction of CO>. With a universal carbon tax, its legal framework and minimum rates

would be set at an EU level and thus all Member States would be obliged to implement this tool

¢ OECD. Glossary of Statistical Terms. In: OECD [online]. Accessed 2020-09-05. Available at:
https://stats.oecd.org/glossary/detail.asp?ID=2657

7 Ibid. Available at: https://stats.oecd.org/glossary/detail.asp?1ID=287

8 The acronym ‘CO»e’ stands for carbon dioxide equivalent. Since there are more greenhouse gases than just carbon
dioxide, the equivalent represents the contribution of other greenhouse gases to global warming as an equivalent
to the amount or concentration of carbon dioxide as the reference. For simplicity, this thesis uses the acronym
‘CO;* (or ‘GHG’, or simply ‘emissions’) for all greenhouse gases.

9 EU Member States can introduce so called carbon price floor which can be considered as a form of carbon tax in
cases when the EU ETS allowance price drops under a certain level. Many European countries currently evaluate
adopting this tool. For instance, the Netherlands will have carbon price floor fully functioning from 2021. More
on this see e.g.: https://www.government.nl/latest/news/2019/06/04/bill-submitted-on-minimum-carbon-price-in-
electricity-production.

19 In Europe, carbon tax was introduced, for instance, in Finland, Sweden, Latvia, Slovenia, Croatia, the UK,
Ireland or France.

' KETTNER-MARX, Claudia — KLETZAN-SLAMANIG, Daniela. Energy and Carbon Taxes in the EU:
Empirical Evidence with Focus on the Transport Sector. WIFO Working Paper No. 555. 2018, p. 17.
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in a prescribed form. That could benefit reaching more ambitious greenhouse gas reduction

targets and prevent EU internal market distortions. '?

Although the introduction of a carbon tax at the EU level was put forward already few
times,!® the proposal never found sufficient support among the Member States. It has been a
current understanding that new European tax legislation has to be agreed upon unanimously

1-14

within the European Council.'* Yet, in the past, common carbon tax regulation was mostly de

facto vetoed by EU-wide tax opposing countries. !’

Since the urgency of the climate crisis is becoming more apparent, most governments
in Europe, as well as the European Union’s governing body, the Commission, respond to this
by proposing new or more strict environmental regulations. The continent has been viewed as
the world’s leader regarding climate change policies. It was the first one to introduce relatively
stringent environmental policies in reaction to climate change science findings and, for
instance, the world’s largest emissions trading system. With the EU ETS allowance price
considered not sufficiently high though,'® experts call for the introduction of other
supplementary measures. These should be able to raise the prices of carbon and regulate other
areas of human activity that produce greenhouse gas emissions since the EU ETS only covers

larger industrial installations and power plants. A carbon tax is a tool that is being put forward

12 In general, if different Member States‘ markets have different rules, internal market distortion can be presumed
since some markets offer more (or less) favorable treatment to regulated units. See Chapter 3.2.4. for the example
of the Czech Republic and Poland.

13 For instance, in 2010. See: EURACTIV. Hedegaard throws weight behind EU carbon tax. In: EURACTIV
[online]. 2010-06-28 [accessed: 2019-10-15]. Available at: https://www.euractiv.com/section/trade-
society/news/hedegaard-throws-weight-behind-eu-carbon-tax/.

14 See e.g. Art. 113 of TFEU.

15 These were, for instance, the United Kingdom or later Poland. EURACTIV. Britain set to veto EU carbon tax
plans. In: EURACTIV [online]. 2011-04-13 [accessed: 2019-10-15]. Available at:
https://www.euractiv.com/section/climate-environment/news/britain-set-to-veto-eu-carbon-tax-plans/.

16 In the initial phases of the EU ETS prices of emission allowance did not climb above 5 euro. Low prices did not
motivate emitters to reduce their emissions, therefore the system was considered dysfunctional. With the latest
reform of the system, the prices grew to almost EUR 28 in September 2020 and consequently to almost EUR 50
in May 2021. For current EU ETS allowance (EUA) prices, see the website of the EUA auction platform EEX:

https://www.eex.com.
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most of the time.!” It should be mentioned that current carbon prices in Europe do not reach the
average levels of what an ideal price should be. The appropriate carbon price which reflects
societal costs of emitting one extra ton of greenhouse gas emissions can be as high as USD 417

per ton of CO> or as low as USD 54.!%

The introduction of an EU policy in the tax area could encounter substantial obstacles —
both political and legal ones. One of the first issues an EU legislative proposal can face is the
Union’s ability to legislate in the matter — the evaluation regarding the EU’s scope of power to
adopt a new piece of legislation always comes first when a new piece of law is considered. This
assessment is governed by two principles which are based on the EU primary law, the EU
treaties.

The principle of subsidiarity!® is one of the main principles which govern the Union’s
authority to act. In areas in which the EU does not have exclusive competence (such as
environment or energy — these are so called ‘shared competencies’ in which both the EU and
the Member States can legislate), the subsidiarity principle safeguards a Member State’s
capacity to make decisions. On the other hand, it also authorizes possible intervention by the
EU law-making institutions in cases when the objectives of an action cannot be sufficiently
achieved by the state, but can, in fact, be better achieved at the Union level (these should be
decided more effectively on the EU level ‘because of the scale and effects of the proposed
action’).*® The understanding of the principle evolved in time, and so did its influence on the

EU’s decision making.

17 HAITES, Erik. Carbon taxes and greenhouse gas emissions trading systems: what have we learned?. Climate
Policy. 2018, vol. 18 (8), p. 955

18 Social cost of carbon is a metric used to express economic damages to the society caused by carbon emissions.
The world median show prices around USD 417, thus circa EUR 342.

19 The principle is embedded in the Article 5 of the Treaty on European Union (TEU). It aims to ensure that
decisions are taken as closely as possible to the citizen. With the exception of areas where the EU has exclusive
competence, action at the EU level cannot be taken. However, if it is more effective to act at the European level,
the power to legislate is deemed to exist. Subsidiarity is closely tied with the principle of proportionality. That
means that any action by the EU should not go beyond what is necessary to achieve the objectives of the main
treaties of the Union.

20 Article 5(3) of TEU.

11



Another problem with the legislation-making process at the EU level might arise when
the policy proposal is introduced as a bill that needs to be adopted via a special legislative
procedure. This process requires unanimity among all the EU Member States. Until now, it has
mostly been believed that all EU policies in the area of taxation have to be passed this way. It
is so because Article 113 of the Treaty on the Functioning of the European Union (TFEU), the
main tax provision in the EU primary law, specifically provides that in order to introduce
provisions for the harmonization of tax legislation, the Council must act unanimously in
accordance with this special legislative procedure. Thus, Member States have full control over

taxation measures adopted on the EU level?!

and the European Parliament’s powers are
substantially reduced here. Article 194(3) TFEU which applies to energy and Article 192 (2)
which is concerned about the environment require unanimity as well when making decisions

about measures ‘of a fiscal nature’.

In order to adopt a Union-wide carbon tax, and in case not all Member States are in
favor of such proposal, modifying the rules for legislative procedures could ease the process.
Another option could be to frame the prospective carbon tax proposal as purely an energy or an
environmental measure. Both these options would ease its adoption process as well and their

application should therefore be explored.

It shall be noted that the current European Commission will most likely propose changes
in the decision-making process in the environmental and energy area. Its president Ursula von
der Leyen committed to moving away from the rule requiring unanimity among the Member
States when making decisions affecting energy and environmental taxation.?? Such change of
the legislation, as well as the introduction of a separate carbon tax framework, would be a part

of a wholesome tax revision framework that has been promised by the president.?’

2'TALUS, Kim. EU Energy Law and Policy. A Critical Account. Oxford: Oxford University Press, 2012, p. 64.
22 GUERRA, Raquel. Von der Leyen floats 55% emissions cut by 2030. In: ENDS Europe [online]. 2019-07-15
[accessed 2019-09-16]. Available at: https://www.endseurope.com/article/56041/von-der-leyen-floats-55-
emissions-cut-by-

2030?utm_source=15/07/2019&utm medium=email&utm_campaign=ENDS%20Europe%?20editorial%20bulleti
n?utm_source=15/07/2019&utm medium=email&utm_ campaign=ENDS%20Europe%20editorial%20bulletin.

23 The new tax policy will, according to the Commission’s preliminary statements, have two pillars: climate
change and digitalization. The European Commission will work towards revision of all existing tax legislation in
order to adjust it to current needs of digital age and to combat climate change. It is expected that also other policies
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This thesis will describe the functioning of this specific type of tax, explore the past
attempts to regulate carbon taxation at an EU level and the reasoning behind its non-acceptance.
It will also examine the development of the subsidiarity principle, its impact on the possible
adoption of a Union-wide carbon tax, analyze subsequent legal obstacles the introduction of
such taxation could encounter, and ways how these difficulties could be overcome. For this,
other pieces of EU legislation will be analyzed, too.

By these means, the ultimate research question will be answered: By what means would
the introduction of the EU carbon tax framework be possible when taking into account the EU’s

power to legislate in the areas of taxation, environment, and energy?**

will be modified to promote climate change focus of the EU legislation. See: SERFATI, Jordan -
VANROBBROECK, Nikolaas. European Commission’s Tax Policy 2019 to 2024: What Can We Expect?. In:
Taxjournal [online]. 2019-12-02 [accessed 2019-12-26]. Available at:
https://www.taxjournal.com/articles/european-commission-s-tax-policy-2019-to-2024-what-can-we-expect.

24 This thesis does not evaluate current political feasibility of carbon tax, nor the effectiveness of economic
regulation in comparison with more traditional command-and-control regulation. Even though some authors
mention that latter might be more effective, the more generally shared opinion is that economic regulation (i.e.
carbon pricing) is in today’s reality generally more feasible and well-suited for reaching climate change mitigation
policies targets. See e.g.: MEHLING, Michael - TVINNEREIM, Endre. Carbon pricing and the 1.5° C target:

near-term decarbonization and the importance of an instrument mix. Carbon and Climate Law Review. 2018, vol.

12 (1), pp. 50-61.
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2. Climate Change and Legal Regulation

2.1. The UNFCCC Framework

The international-level legal basis for climate change legislation was formed at the
United Nations Conference on Environment and Development in 1992. The outcome of the
conference held in Rio de Janeiro was the first climate change international treaty — the United
Nations Framework Convention on Climate Change (UNFCCC). The parties of the treaty
committed that they will pursue efforts to stabilize ‘greenhouse gas concentrations in the
atmosphere at a level that would prevent dangerous anthropogenic interference with the

climate system.’®

As a framework convention, the UNFCCC is dependent on the accompanying executive
tools which are results of conferences of the treaty’s parties (COP).%¢ The purpose of the COPs
is to establish mechanisms that would lead to the fulfillment of the ultimate objective of the
UNFCCC stated in its Article 2. An important feature of the convention is that it recognizes the
historic responsibility of the developed countries and the special circumstances and needs of
the developing ones and makes it a guiding principle of the new legal framework (principle of

common but differentiated responsibilities and respective capabilities)?’.

In 1997, the state representatives at the third Conference of Parties (COP 3) negotiated

the Kyoto Protocol. The agreement took over the UNFCCC’s concept of differentiated

25 The Article 2 of the UNFCCC states the ultimate objective of the convention: “The ultimate objective of this
Convention and any related legal instruments that the Conference of the Parties may adopt is to achieve, in
accordance with the relevant provisions of the Convention, stabilization of greenhouse gas concentrations in the
atmosphere at a level that would prevent dangerous anthropogenic interference with the climate system. Such a
level should be achieved within a time frame sufficient to allow ecosystems to adapt naturally to climate change,
to ensure that food production is not threatened and to enable economic development to proceed in a sustainable
manner.”

26 Conference of the Parties ‘COP’ is the main decision-making body of the UNFCCC. Parties of the Framework
Treaty are supposed to be meeting every year and negotiate protocols or other legal documents which execute the
UNFCCC and its ultimate goals. COP meetings are orderly numbered — the first one took place in Berlin in 1995
(COP 1), the currently last one in Madrid in 2019 (COP 25).

7 Included in Article 3 (1) of the UNFCCC.

14



responsibilities and distributed countries into groups (i.e. Annex 1 — developed countries with
obligations and developing ones with less strict, or no responsibilities). Countries listed in the
UNFCCC’s Annex 1 were given greenhouse gas emissions reduction targets which they were

supposed to reach by 2012.%8

The parties to the UNFCCC recognized that economic regulation in a form of a market
mechanism could be a useful tool for economically efficient emission reduction. Therefore, the
Kyoto Protocol introduced an international emissions trading system, the historically first
economic climate change regulation.?” It allowed countries to trade credits generated by
emission reduction projects which could help individual states to reach their Kyoto targets. Still,
it was merely up to their domestic policies to fulfill the reduction obligations. The Kyoto
Protocol was relatively successful in its first period (2008-2012). The market mechanism got
quite well established and generated a large enough amount of emission reduction credits.
However, due to reasons of diverse nature, its second period (ending in 2020) did not bring the
desired results.>® Therefore, it was decided at later COPs that a new tool or international treaty
which would include also an international emissions trading mechanism replacing the Kyoto

system should be adopted.’!

2.2. New Climate Change Law Approaches under the Paris
Agreement

The Paris Agreement is perceived as another climate change legislation milestone
(following the UNFCCC and Kyoto Protocol). Negotiated at the 2015 COP 21 in Paris, it came

into force only a year later, making it one of the fastest accepted international treaties in

28 This represents so called top-down approach. The later Paris Agreement from 2015 is based on a bottom-up
approach.

2 Article 17 of the Kyoto Protocol.

30 KURIYAMA, Akihisa — ABE, Naoya. Ex-post assessment of the Kyoto Protocol — quantification of CO»
mitigation impact in both Annex B and non-Annex B countries. Applied Energy. 2018, vol. 220 (C), p. 286-295.
31 An official mandate for the adoption of a new agreement was negotiated at the COP 17 which took place in

Durban, South Africa in 2011.
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history.*? The Paris Agreement’s long-term goal is to keep the increase in global average
temperature to ‘well below 2 °C above pre-industrial levels and to pursue efforts to limit the

temperature increase to 1.5 °C".>3

The agreement is still based on the UNFCCC framework and premises but it builds on
some new or adjusted principles and overall creates an updated climate change legal system.
Its Article 4 requires countries to submit so-called nationally determined contributions (NDCs).
These represent state pledges regarding emission reductions. This way, the agreement
incorporates the bottom-up approach: states themselves decide what their contributions
regarding emission reduction policies should be. Even though the Paris Agreement still
recognizes different capabilities of its parties and historic responsibility of developed states,>*
the principle did not result in strict differentiation when it comes to state responsibilities, as it
did after the UNFCCC’s adoption. All countries now have obligations under the Paris
Agreement - they have to submit their NDCs and then update them periodically.*

The NDCs do not include solely the individual countries’ CO; reduction target. They
should also outline the means the country anticipates reaching them, the scope of reductions,
as well as methodologies for emission estimations.>® For instance, the European Union
predominantly relies on the European Union Emissions Trading System (EU ETS), as well as
its members’ domestic policies. Some of the EU countries have incorporated CO» taxation tools
targeting especially the non-EU ETS area.’” Current EU NDCs are in line with its 2020 climate

change and energy strategy.*® However, the EU foresees the 2030 climate policies update which

32 YEO, Sophie. Explainer: Paris Agreement on climate change to ,enter into force‘. In: CarbonBrief [online].
2016-10-06 [accessed 2020-05-19]. Available at: https://www.carbonbrief.org/explainer-paris-agreement-to-
enter-into-force.

33 Article 2 of the Paris Agreement.

34 See e.g. Article 2 (2) of the Paris Agreement.

35 Article 4 (9) prescribes that the NDC should be updated every five years.

3% See e.g. the European Union’s NDCs put forward to the UNFCCC official register:
https://www4.unfcce.int/sites/NDCStaging/Pages/All.aspx.

37 For example Sweden differentiates between carbon tax rates for entities which are subject to the EU ETS
regulation and rates for other entities. See Annex 1 for detailed rates.

38 The description of the 2020 Climate & Energy Package can be found at the European Commission website:

https://ec.europa.eu/clima/policies/strategies/2020_en.
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will be mirrored in the EU’s new NDCs. Thus, it can be argued that carbon tax established in

more of the Member States is desirable.

2.3. EU and its Climate Change Policies

European climate change policies are designed in a way that leads the EU towards
fulfilling its international climate pledges. For the 2020 strategy, the EU set itself goals in three
areas: greenhouse gas reduction, renewable energy sources share increase, and improvement in
energy efficiency.*® The Union followed a similar pattern in 2017 and 2018 when its state
representatives negotiated the 2030 Climate and Energy Package which was later adopted by
the European Parliament. This set of legislation includes, among other measures, targets for
2030 and specific tools to be used so that the defined goals will be met. Moreover, the EU’s
climate goals for 2020 were further developed and updated.*

With a vision to be carbon-neutral by 2050, the European Commission introduced the

European Green Deal (EGD) in December 2019.*! Taxation measures, as an emissions trading

3 The 2020 Climate and Energy Framework includes a 20% GHG emissions reduction target, a 20% increase of
renewable energy share in final energy consumption goal and a target of 20% improvement of energy efficiency.
More on this: https://ec.europa.eu/clima/policies/strategies/2020_en.

40 OBERTHUR, Sebastian. Hard or Soft Governance? The EU’s Climate and Energy Policy Framework for 2030.
Politics and Governance. 2019, vol. 7 (1), p. 18. The main targets are following: at least 40% cuts in greenhouse
gas emissions, at least 32% share for renewable energy, and at least 32.5% improvement in energy efficiency. See
https://ec.europa.eu/clima/policies/strategies/2030 _en. In April 2021, the targets have been updated by the
proposal enshrined by the European Climate Law. The deal agreed between the Member States and the EU
Parliament envisages the emission reduction to be at 55% by 2030, that is 15% more than it had been agreed just
three years before that. More ambitious targets are expected to be set also for renewable energy sources and energy
efficiency, targets in other subsector are also expected to be proposed. See: BBC. Climate change: EU to cut CO2
emissions by 55% by 2030. In: BBC News [online]. 2021-04-21 [accessed 2021-04-28]. Available at:
https://www.bbc.com/news/world-europe-56828383 and EURACTIV. Leak: EU’s draft renewables law confirms
38-40% target for 2030. In: EURACTIV J[online]. 2021-05-04 [accessed: 2021-04-28]. Available at:
https://www.euractiv.com/section/energy/news/leak-eus-draft-renewables-law-confirms-38-40-target-for-2030/.

41 Communication from the Commission to the European Parliament, the European Council, the Council, the
European Economic and Social Committee and the Committee of the Regions - The European Green Deal

COM(2019) 640 final.
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system supplement, play one of the central roles in the Commission’s climate plan.** According
to the EGD, the Energy Taxation Directive*® will be revised so that it was more focused on
environmental protection.** The cabinet is also currently planning to propose certain changes
to the EU treaties in a way that secures that the tax area could be amended via the ordinary
legislative procedure using qualified majority voting®® (currently, it is commonly understood
that measures regarding taxation must be approved unanimously). The EGD also presumes the
expansion of the EU ETS, so that the trading scheme would cover more areas that are the source

of CO; emissions.*®

Diverse market mechanisms, including the emissions trading schemes and other types
of economic regulation such as carbon tax, represent types of measures that have the potential
to fulfill demanding European climate change and energy goals as well as pledges included in
the NDC. Areas not covered by the EU ETS could be appropriately regulated by a carbon tax.
These tools, when designed in a way that they are complementary to each other, would secure
the achievement of the EU’s 2050 climate neutrality goal and compliance with the Paris

Agreement’s ultimate objectives.

42 SERFATI, Jordan - VANROBBROECK, Nikolaas. European Commission’s Tax Policy 2019 to 2024: What
Can We Expect?. In: Taxjournal J[online]. 2019-12-02 [accessed 2019-12-26]. Available at:
https://www.taxjournal.com/articles/european-commission-s-tax-policy-2019-to-2024-what-can-we-expect.

43 Council Directive 2003/96/EC of 27 October 2003 restructuring the Community framework for the taxation of
energy products and electricity.

4 Article 2.1.1. of the European Green Deal.

4 Article 2.1.1. of the European Green Deal. In connection with the COVID-19 crisis, the Commission issued
another communication on July, 15 2020 in which it repeats its intention to ‘explore how to make full use of the
provisions of the Treaty on the functioning of the EU (TFEU) that allow proposals on taxation to be adopted by
ordinary legislative procedure, including article 116 TFEU’ (Communication from the Commission to the
European Parliament, the European Council and the Council — An Action Plan for Fair and Simple Taxation
Supporting the Recovery Strategy COM(2020) 312 final of July, 15 2020.

46 Article 2.1.1.,2.1.4. and 2.1.5. of the European Green Deal. The European Union will promote inclusion of local
heating and transport into the EU ETS, as announced by the EU officials in April 2021. See EURACTIV. ETS
revision will include buildings and road transport, EU Commissioner says. In: Euractiv [online]. 2021-05-17
[accessed 2021-04-28]. Available at: https://www.euractiv.com/section/energy/news/ets-revision-will-include-

buildings-and-road-transport-eu-commissioner-says/.
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3. Climate Change Market-Based Instruments

3.1. Market-Based versus Command-and-Control Regulation

Climate change is an example of a common issue that is very complex and includes
many uncertainties, therefore is hard to tackle.*’ Due to the increasing severity of problems it
has been causing, the need to regulate human activities with negative impacts on our climate

has risen in prominence.

The traditional model of command-and-control regulation*® can be regarded as the most
common form of environmental policy. It proved its usefulness mainly in the past. For instance,
when the ozone layer depletion was discovered and fast action was needed, specific regulation
was developed which banned the use of unwanted chemicals. Therefore, regulators have
considerable experience with this type of policy and often opt for it as the first option.*’
However, the command-and-control approach has shown limitations when used to regulate
such complex issues as, for example, climate change.*°

One of the reasons for that is that obligations to act in the area of transboundary
environmental issues (among which climate change belongs) are based on international law.
Command-and-control regulation relies on prohibiting certain actions and sanctions when the

subject is non-compliant. However, such an approach cannot be applied on an international

4T DOWNIE, David. Global environmental policy: governance through regimes. In: AXELROD, Regina - VIG,
Norman (eds.). The Global Environment: Institutions, Law and Policy. 2nd ed. Washington DC: CQ Press, 2012,
pp. 64-82.

48 Command-and-control regulation is a tool used by the state by which it specifies undesired behavior, i.e. what
is illegal, or sets standards as well as negative sanctions. By these means the state power enforces the wanted
behavior. This type of regulation can respond quickly to activities which are not in compliance with set standards,
however is often perceived negatively by the recipients, allows flexibilities only on a limited scale and can be
stifling for businesses.

4 TOL, Richard. Climate Economics: Economic Analysis of Climate, Climate Change and Climate Policy.
Cheltenham: Edward Elgar Publishing, 2019, p. 51.

SO EVANS, James. Environmental Governance. London: Routledge, 2012, p. 180.
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level due to the fact that no strong international enforcement body exists.>! This is just one of

the reasons why policymakers searched for a more suitable kind of regulation.

Moreover, tackling climate change is a comparably more complex issue (when
compared to the ozone layer issue, for instance). Greenhouse gas emissions are produced by
almost every human activity. Therefore, emitting CO; cannot simply be prohibited.
Additionally, when the findings about the ozone layer depletion were made, only one of many
human activities needed to be regulated, and chemical substances causing the problem were
quite easily replaced. Climate change, on the other hand, requires significantly larger changes

throughout the whole world economy, not just in one sector.

When comparing to command-and-control, the market-based regulation differs from
this more traditional way of regulating human behavior in a way that it incentivizes desired
conduct by affecting the economic situation of a given person or an entity.>> The oldest market-
based instruments are taxes and subsidies. The tax imposes a charge, levy, or a penalty on a
unit of product.’® With a subsidy, a monetary reward is granted with every unit avoided or not

used.>*

A newer and more complex example of market-based regulation measure is the
emissions trading (often called cap-and-trade system)*. Trading schemes offer an even higher
degree of flexibility when it comes to CO» reductions (in comparison to carbon taxation). Its

purpose is also to provide finances for other low-carbon measures. Why emission trading tends

S HUNTER, David - SALZMAN, James - ZAELKE, Durwood. International Environmental Law and Policy.
New York: Foundation Press, 2011, p. 33.

32 Market-based regulation is also referred to as economic, or market regulation in this thesis. According to the
OECD, a definition of market-based instruments is that they ‘seek to address the market failure of 'environmental
externalities' either by incorporating the external cost of production or consumption activities through taxes or
charges on processes or products, or by creating property rights and facilitating the establishment of a proxy
market for the use of environmental services’. See: OECD. Business and the Environment: Policy Incentives and
Corporate Responses, 2007. ISBN 978-92-64-02620-9. Definition available at:
https://stats.oecd.org/glossary/detail.asp?ID=7214.

3 TOL, Richard. Climate Economics: Economic Analysis of Climate, Climate Change and Climate Policy.
Cheltenham: Edward Elgar Publishing, 2019, p. 52.

4 Ibid.

3 See following reference.
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to be a more flexible tool of emission reduction is because market players are allowed to make
their reductions a tradable item which can bring them profit. Therefore, with the market-based
mechanisms such as emissions trading, the reduction is taking place where it is the most

economically feasible.>®

Another kind of regulation based on financial behavior is a feebate which imposes a
sliding scale of fees on products with a high carbon footprint. If a given production emits fewer
emissions than the average, the system awards a rebate or a subsidy. When more emissions are
produced, the installation which produces a given good is obliged to pay a fee whose size
depends on the volume of emissions emitted.>’

Market-based regulatory measures can offer advantages the traditional forms of
regulation cannot. To name the main benefit of them, it gives the regulated entity relative
freedom to choose how to behave. That means that it does not forbid certain behavior

completely; it makes it more or less economic. A regulated entity can, in theory, decide not to

3 This thesis is primarily focused on carbon taxation. Emissions trading, as another example of market-based
regulation, should be mentioned here, though. The best example of an emissions trading scheme is the oldest and
currently the largest one - the European Union Emissions Trading System. The Union has in 2003 decided to
introduce this form of economic measure to regulate CO, and other GHG emissions in order to comply with its
international climate pledges. The EU ETS was established by the Directive 2003/87/EC which was, since then,
amended multiple times to react to the changes at the carbon allowances market.

The EU ETS is a cap and trade scheme: a fixed annual number (the cap) of emission allowances, which can be
traded among market attendees, is established. The cap decreases each year by a given ‘linear reduction factor’
(from 2021 on, this factor is 2,2% a year). Number of industrial sectors as well as the energy sector and aviation
in the 28 EU Member States (plus Iceland, Liechtenstein, and Norway) are covered by the scheme. One tradable
carbon allowance gives its owner the right to emit one ton of CO; or equivalent. Some allowances are given for
free so that the EU was protected from possible carbon leakage (i.e. moving the industry, and thus the emissions,
to another country where climate regulations are less stringent). However, the system is gradually shifting towards
giving less allowances out for free. More allowances are currently being auctioned.

The EU ETS regulates around 45% of GHG emissions within the EU+3. From 2021, it will be linked to the Swiss
ETS. More on this: https://ec.europa.eu/clima/policies/ets_en.

7 For instance, whether a power generator would receive a reward or pay a fee would depend on the their output
times the difference between the emissions per kilowatt-hour and the average emission rate of the whole industry
(International Monetary Fund. Fiscal Monitor: How to Mitigate Climate Change. Washington: IMF Publication
Services, 2019, p. 4.)
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reduce emissions and thus pay more for emission allowances. Funds gained from these

companies can then be invested to reduce emissions somewhere else.

When taking emissions trading as an example, another one of its advantages is that it
can be established at an international level (such as the international carbon credit trading
mechanism under the Kyoto Protocol was established). At the same time, acceptance of the
market-based forms of public policies by regulated subjects tends to be more positive.’® Their

efficiency is also recognized by a number of academic authors.>

Another proof of the advantageousness of market-based regulation and specifically
emissions trading systems can be the fact that carbon pricing initiatives around the world have
risen in recent years.®” Governments not only understand their overall better feasibility but
revenues obtained through these are a welcomed income to the state budget. Therefore, many
states opt for carbon pricing tools to meet national climate targets submitted via Nationally

Determined Contribution (NDC) to the Paris Agreement. 5!

3.2. Carbon Taxation

According to the IPCC, climate change mitigation efforts need to be intensified,
including the progressive ones.®® The pledges submitted via the Paris Agreement NDCs are

currently not sufficient to prevent dangerous consequences and they are lagging behind what is

8 HUNTER, David - SALZMAN, James - ZAELKE, Durwood. International Environmental Law and Policy.
New York: Foundation Press, 2011.

% See e.g.: BOESHERTZ, Daniel - ROSENSTOCK, Manfred. In: MILNE, Janet, et. al. (eds.) Critical Issues in
Environmental Taxation: Volume I: International and Comparative Perspectives. Richmond: Richmond Law &
Tax, 2005.; or: HAITES, Erik. Carbon taxes and greenhouse gas emissions trading systems: what have we
learned?. Climate Policy. 2018, vol. 18 (8), pp. 955-966. DOI: https://doi.org/10.1080/14693062.2018.1492897.
60 WORLD BANK GROUP. State and Trends of Carbon Pricing 2020. Report by the World Bank, ICAP and
Navigant. May 2020, p. 3.

1 For example, the EU specifically mentions its emissions trading system as one of the main tools it foresees
fulfillment of its commitments under the Paris Agreement, see e.g. Communication from the Commission to the
European Parliament, the European Council, the Council, the European Economic and Social Committee and the
Committee of the Regions - The European Green Deal COM(2019) 640 final.

62 Intergovernmental Panel on Climate Change. Special Report Global Warming of 1.5 degrees Celsius, 2018, p.
66. Available at: https://www.ipcc.ch/sr15/.
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necessary.%® Even if the first contributions were realized (i.e., translated into tangible measures
that bring emissions reduction), the global temperature is still likely to rise by 2.3 — 3.5 degrees
Celsius by 2100.%* Therefore, it is necessary to re-evaluate the current policy settings and
consider their amendment or the introduction of new tools so that deeper emissions cuts can be

secured and Paris Agreement goals achieved.

Common carbon taxation framework can be one of these tools. Since the urgency of the
climate crisis is increasingly apparent, one of the main advantages of carbon taxation is that it
can be implemented in a relatively short time horizon and in the same time is able to target
specific subjects (when compared to more complex market-based measures, such as emissions
trading, which takes longer to establish).®> With the tax, the price of carbon is also more

predictable since it is set at a state level.®

Cap-and-trade schemes set a definite limit on
emissions but not on their price which is dependent on the situation in the market and is,
therefore, relatively unstable.®” Naturally, this variability creates uncertainties — a predictable

price signal is important for business planning, as well as governmental budget preparations.®®

As of 2020, 30 national and sub-national jurisdictions had an operational carbon tax, of

which 11 are in the EU.*” When assessing the already introduced carbon taxes, their

8 REILLY, John et al. Energy & Climate Outlook: Perspectives from 2015. MIT Joint Program on the Science
and Policy of Global Change, 2015, 24 p- Available at:
http://web.mit.edu/emonier/www/publications/Outlook2015.pdf.

% See e.g.: CAT. The Cat Thermometer. In: Climate Action Tracker [online]. 2019-12-10 [accessed: 2019-12-29].
Available at: https://climateactiontracker.org/global/cat-thermometer/.

% WEITZMAN, Martin. Internationally-Tradable Permits Can Be Riskier for a Country than an Internally-
Imposed Carbon Price. Discussion Paper - Harvard Project on Climate Agreements. 2015-74, p. 2. Available at:
https://papers.ssrn.com/sol3/papers.cfm?abstract 1d=2652796.

% Tbid.

7 That is why some countries introduce a hybrid system — ETS combined with tax elements. For example, if an
emissions trading system has a specified minimum or maximum allowance price (so called carbon price floor),
the system de facto works similarly to a carbon tax. Germany in 2021 implements its own national emissions
trading system. The price of allowance will be fixed in the period until 2025.

% CARBON TAX CENTER. What’s carbon tax?. In: Carbon tax Center [online]. [accessed: 2019-12-29].
Available at: https://www.carbontax.org/whats-a-carbon-tax/.

% WORLD BANK GROUP. State and Trends of Carbon Pricing 2020. Report by the World Bank, ICAP and
Navigant. May 2020, p. 7.

23


http://web.mit.edu/emonier/www/publications/Outlook2015.pdf
https://climateactiontracker.org/global/cat-thermometer/
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2652796

effectiveness in most cases depends on the tax rate. Lower tax rates and higher uncertainty

regarding the rate changes cause the carbon tax to be less effective.”®

One of the disadvantages carbon tax establishment can results in is that the general
public often disapproves of new taxes. It is so because tax, in most cases, raises the final price
of a product to a customer. If not established appropriately, it can also harm businesses and
increase bureaucracy in the country.”! Therefore, governments might often hesitate to adopt
such measures for ideological reasons or also, simply, popularity. This concern is not
groundless — it should be noted that, according to theory and empirical literature, energy taxes

frequently tend to be mildly regressive.”

3.2.1. Main Principles of Carbon Taxation

A carbon tax is most typically used to regulate negative economic externalities. These
exist when a given economic activity has a negative impact on a third party or an environment
that does not receive compensation. According to the United Nations and its environmental
statistics guidelines, environmental externalities ‘refer to the economic concept of
uncompensated environmental effects of production and consumption that affect consumer
utility and enterprise cost outside the market mechanism.”” In the case of greenhouse gas
emissions, the pollution creates a ‘societal cost’ of a given good or an activity — that is climate
change — which has or will most likely have negative effects on many other human activities.
Carbon tax internalizes these negative externalities (i.e., it forces the polluter to pay for the

pollution they caused).”* Most generally, carbon tax makes more traditional fossil fuels and

70 HAITES, Erik. Carbon taxes and greenhouse gas emissions trading systems: what have we learned?. Climate
Policy. 2018, vol. 18 (8), p. 961.

71 ANDERSSON, Julius. Carbon Taxes and CO, Emissions: Sweden as a Case Study. American Economic
Journal: Economic Policy. 2019, vol. 11 (4), p. 1.

72 1.e. they impose a bigger burden on the less wealthy groups of inhabitants. See: PADILLA, Emilio — ROCA,
Jordi. The proposals for a European tax on CO2 and their implication for intercountry distribution. Environmental
and Resource Economics. 2004, vol. 27 (3), p. 294.

73 UNITED NATIONS. Glossary of Environment Statistics. Studies in Methods, Series F, No. 67, 1997. Available
at: http://unstats.un.org/unsd/publication/SeriesF/SeriesF_67E.pdf

74 Internalization of negative externalities is closely bound to the ‘polluter pays principle’. According the UN

Glossary, ‘the polluter-pays principle is the principle according to which the polluter should bear the cost of
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production based on them more expensive.’> Therefore, it is one of the examples of a Pigouvian

type of tax.”®

3.2.2. How the Carbon Tax Rate is Set

In most cases, tax based on carbon content puts a price on every ton of greenhouse gas
emitted by human activity. The government first specifies the emissions sources subject to the
tax: it can be designed to burden most typically production, distribution and/or use of fossil

fuels.”” Then, the state sets the tax rate per unit of emissions.

How much is paid on tax usually depends on how many carbon (or carbon equivalent)
emissions the combustion of certain fossil fuel emits (every fuel has its ‘CO2 emission factor’
— tax reflects the carbon content of a given fuel based on its emission factor).”® This way, fuels
that emit fewer tons of greenhouse gases when being burnt than others are favored. Every ton
of CO; emission avoided thus brings a reward. In this way the tax works similarly as a subsidy

— in the short run, these two tools have the same effect on emissions reduction.”

There are a few ways the tax rate can be set (methods can be combined, too). One option

is to set the rate at a level that should secure reaching the country’s emission reduction targets.

measures to reduce pollution according to the extent of either the damage done to society or the exceeding of an
acceptable level (standard) of pollution’ (See: UNITED NATIONS. Glossary of Environment Statistics. Studies
in Methods, Series F, No. 67, 1997. Available at: http://unstats.un.org/unsd/publication/SeriesF/SeriesF_67E.pdf).
7> WEITZMAN, Martin. Internationally-Tradable Permits Can Be Riskier for a Country than an Internally-
Imposed Carbon Price. Discussion Paper - Harvard Project on Climate Agreements. 2015-74, p.10. Available at:
https://papers.ssrn.com/sol3/papers.cfm?abstract id=2652796.

76 ‘Pigouvian tax is a tax levied on an agent causing an environmental externality (environmental damage) as an
incentive to avert or mitigate such damage.’ (See: UNITED NATIONS. Glossary of Environment Statistics.
Studies in Methods, Series F, No. 67, 1997. Available at:
http://unstats.un.org/unsd/publication/SeriesF/SeriesF 67E.pdf).

77 This way, the price of carbon is reflected in finals products — their producers transfer the burden to final
customers.

8 Swedish carbon tax can be used as an example: since combustion of one liter of gasoline releases 2.323 kg of
CO; and the carbon tax rate of 0.25 SEK per kg of CO; the addition to the consumer price of gasoline will be 0,58
SEK per liter (data per 2020).

7 TOL, Richard. Climate Economics: Economic Analysis of Climate, Climate Change and Climate Policy.
Cheltenham: Edward Elgar Publishing, 2019, p. 52.
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A detailed economic model needs to be developed for this.®’ Another option is to copy other
countries’ approaches (for instance, in the same geographical area) and set the tax rate at a
similar level. This could ensure that the emitting activities will not simply shift to the
jurisdiction of neighboring countries when customers start purchasing cheaper goods abroad.
Some countries also choose the tax rate in such a way that it generates a desired and at least
broadly predetermined tax revenue. At the most basic level, the tax rate should be equal to the
estimated benefit of reducing one ton of CO», or equivalent to the social marginal damages
from producing one ton of emissions®! (in this case, the above criterion of the societal cost of

emissions and climate change plays a role).

When it comes to the process of introduction of a carbon tax, in most cases it is phased
in gradually.®? It can be initiated with a low rate or narrow initial base and be increased over
time. The tax legislation can also include a ‘grandfathering’ component. This way, the measure
will exempt a baseline level of emissions from taxation (for instance, a quantity equal to the
total emitted during a reference year).** Grandfathering was a distinct feature of the EU

Emissions Trading Scheme (EU ETS) in its initial phases, too.%*

8 METCALF, Gillbert - WEISBACH, David. The Design of a Carbon Tax. The Harvard Environmental Law
Review. 2009, vol. 33 (2), p. 511.

81 METCALF, Gillbert — WEISBACH, David. The Design of a Carbon Tax. The Harvard Environmental Law
Review. 2009, vol. 33 (2), p. 511.

Damages, or social costs of carbon emissions can be difficult to calculate. In 2015, the American Interagency
Working Group on the Social Cost of Greenhouse Gases estimated that the cost could range from USD 11 to 105
per ton of CO;. See: LUCAS, Gary M. Voter Psychology and the Carbon Tax. Temple Law Review. 2017, vol. 90
(1), p. 38.

82 HAITES, Erik. Carbon taxes and greenhouse gas emissions trading systems: what have we learned?. Climate
Policy. 2018, vol. 18 (8), p. 956.

8 METCALF, Gillbert — WEISBACH, David. The Design of a Carbon Tax. The Harvard Environmental Law
Review. 2009, vol. 33 (2), p. 516.

8 In the EU ETS, the grandfathering principle was a guiding rule of free allowances allocation. Free allowances,
which the operators did not have to purchase on the single market, were assigned according to the historical

production of a given installation.
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Different kinds of fossil fuels have different carbon content. Therefore, a standardized
unit needs to be settled for tax calculation (such as the already mentioned emission factor or a

British thermal unit).%

Tax can be levied at different levels of the supply chain; diverse parties can be obliged
to pay the tax. Government might target the top points of production (for instance, the
producers, such as companies operating coal mines), intermediaries — distributors and suppliers,
or they can charge consumers directly, for example by electricity bills (which should motivate
customers to consider switching energy supplier as well as raising their energy-
consciousness).?® It is very likely that the final costs are paid by the customers even though the
obligation is given to the upstream subjects in the value chain. Producers or suppliers increase

the price of the final product when tax is imposed on them.

3.2.3. Carbon Tax Effects and Revenues

The governments in countries with a carbon tax in place decide the price of one ton of
CO; and, most generally, translate it into a tax on energy products. These are typically oil, coal,
gas, or electricity. According to the economic theory,?” when a tax is applied within a certain
sector, it increases the cost of production and of the final product. Businesses should be forced
to reduce their consumption of fossil fuels and increase energy efficiency (in order to decrease
the cost of production and not to lose their customers). Households should be motivated®® to
make smarter decisions about their consumption. Within a longer period, the tax causes a shift

in investments to more energy-efficient products and processes and the more carbon-intensive

85 British thermal unit implies heat content of a given fuel, emission factor describes how much CO, is emitted per
a unit of energy produced by a given fuel. For example, in the Czech Republic, the factors are, for some areas
determined by the Czech Ministry of Environment. See: https://www.mzp.cz/cz/vypoctove faktory emise.

8 METCALF, Gillbert - WEISBACH, David. The Design of a Carbon Tax. The Harvard Environmental Law
Review. 2009, vol. 33 (2), p. 516.

87 Ibid.

8 In case of households, products they purchase should be more expensive if also their production was costlier.
With higher electricity prices, people are motivated to buy products which consume less energy and thus be

motivated to purchase, for instance, energy-saving home appliances.
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sectors shrink®® (if businesses that produce or utilize processes that emit greenhouse gases
remain unchanged). A carbon tax should also have the effect of making more environmentally

friendly alternatives more competitive.”

The desired impact of a carbon tax has to be maintained by adjusting the rate so that it
accounts for the effects of inflation or fossil fuel price changes.”! This way, the tax can secure
further emission reductions. However, it is also of equal importance to specify the tax rate for
several years ahead. Emission reductions require high upfront investments and have long-range
payoffs. Early announced tax measures facilitate these investment decisions.”” Their relative
predictability is an advantage of carbon taxes, compared to emissions trading, where the price

of carbon is uncertain.”?

Like all other kinds of regulation, a carbon tax can have negative effects, too. Among
others, it can cause so-called carbon leakage®® and migration of carbon-intensive industries and
thus greenhouse gas emissions to other countries. This leakage mostly happens in situations
when there is a territory with stringent CO; regulations and countries where carbon reduction
measures are not in place (or are sufficiently weaker) and the transferring production to these

countries is relatively easy. It can be averted by, for instance, putting border tax adjustments in

8 METCALF, Gillbert - WEISBACH, David. The Design of a Carbon Tax. The Harvard Environmental Law
Review. 2009, vol. 33 (2), p. 516.

0 Ibid.

°! For instance, Metcalf & Weisbach see the rate changes as the most significant challenge of a carbon tax design.
The rate has to change throughout the time — e.g. when new information regarding the effects of human activities
on climate change becomes available. Optimal rate should be constantly examined and, if needed, adjusted.
Authors suggest a partial delegation of this rate-setting to an expert agency. (See: METCALF, Gillbert —
WEISBACH, David. The Design of a Carbon Tax. The Harvard Environmental Law Review. 2009, vol. 33 (2), p.
501.)

%2 Ibid.

93 Tax rates can be more easily manipulated by the state that the price of carbon in the emissions trading scheme.
Price of the allowance in the emissions trading system is susceptible to even small market deviations. For instance,
between March 11 and March 20, 2020, the COVID-19 expansion caused the EU ETS allowance price to shed
about 33 %. (See: FERDINAND, Marcus. European power and carbon markets affected by COVID 19 — an early
impact assessment. In: ICIS [online]. 2020-03-27 [accessed: 2020-03-30].)

%4 See reference no. 56.
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place.”® These might be necessary in order to protect domestic industries, especially those
sensitive to stronger environmental regulation (such as the steel, chemical, and cement

industries, where carbon reduction has proved to be very difficult to achieve).”®

With a carbon tax, the money obtained through fees flows from polluting companies
and household bills to the government. In an ideal case, the revenues should then be invested
in other environmental measures so that the effect on emissions reduction is multiplied.”’ At
the same time, according to academia, environmental and carbon taxation respectively should
and mostly follow the ‘revenue neutrality principle’. That means that revenues additionally
generated from taxation are recycled back into the economy through reducing other taxes -

especially labor taxes or health insurance.”®

The revenues can also be invested into temporary transition assistance for workers in

shrinking industries (such as the coal industry), who might face mass long-term unemployment

%5 Border adjustments are import fees levied by a country on imported goods which are manufactured in another
state. In case of a carbon border adjustment, the levy is imposed on items coming from non-carbon-taxing countries
(or generally from countries where environmental regulation does not meet the domestic country’s standards).
Carbon border adjustment has been introduced within the Fit for 55 package released on July, 14 2021. More on
this: CARBON TAX CENTER. Border Adjustments. In: Carbon Tax Center [online], [accessed: 2020-03-30].

% Carbon border tax has become an important topic for the new European Commission under president von der
Leyen. The carbon border tax would be levied on imports from countries with less strict climate policies and its
aim would be to protect European industries from cheaper competition from third countries. The plan to
introduction of such tax is included in the European Green Deal. According to the document, the importers of
steel, aluminum and other products with high carbon footprints would be obliged to purchase allowances, similarly
to operators under the EU Emissions Trading System. The measure would thus be similar to an import tax and
raise prices of imported products. That should help the competitiveness of the EU industry threatened by the carbon
leakage. However, the proposal is likely to face constraints from other countries and possibly also the World Trade
Organization and its rules. More on this: https://ec.europa.cu/info/law/better-regulation/have-your-
say/initiatives/12228-Carbon-Border-Adjustment-Mechanism.

7 For instance, the EU ETS Directive prescribes certain percentage of state revenues from allowances auction
which has to be invested in climate-related measures.

% Revenues can be locked-up and therefore intended to be used for a specific purpose (so called ‘earmarking’).
(See: SPECK, Stefan - GEE, David. Implications of environmental tax reforms: revisited. In: KREISER, Larry et
al. Environmental Taxation and Climate Change. Cheltenham: Edward Elgar Publishing, 2011, p. 19.).
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because of the environmental policies.”” Together with appropriate information campaigns
from the side of the government, this revenue recycling also secures a higher degree of

acceptance of the tax measure by the public.'%

However, despite experts’ preference for a carbon tax, the general public’s attitude
towards it tends to be rather negative. Citizens are in most cases biased against any kind of tax,
since their cost is noticeable in price rises, but benefits are not necessarily perceived.'! The
same phenomenon occurs with a carbon tax, even though the public may generally support
environmental policies.!”? Therefore, the question of how the tax should be set so that it is
supported by the public is of crucial importance. Some suggest setting the tax rate at a ‘moderate
compromise’ level (not too low, so that the importance of the issue is recognized, but not so
high that it is rejected by the public).!* Naturally, the baseline for what is too low and too high
will depend on many factors. Exemptions from paying the tax, which would reward certain

behavior by regulated entities (or individuals) can also have positive psychological effects.'®*

Finally, funds gained from the tax could (and, arguably, should) be spent to help the
transformation to a low-carbon economy That includes investments into renewable energy
sources and grids (in the form of subsidies or grants), support for energy efficiency measures,
assistance to new forms of businesses, or relevant research and development. The public might
be more approving of a carbon tax when a proper information campaign is in place to report on

how the revenues are spent.'%

3.2.4. Case Study: Carbon Tax in Sweden and Czechia

% METCALF, Gillbert — WEISBACH, David. The Design of a Carbon Tax. The Harvard Environmental Law
Review. 2009, vol. 33 (2), p. 514.

100 Ibid.

101 LUCAS, Gary M. Voter Psychology and the Carbon Tax. Temple Law Review. 2017, vol. 90 (1), p. 15.
However, when people are shown evidence proving the environmental benefits of the tax, the support generally
increases. See: ANDERSSON, Julius. Carbon Taxes and CO, Emissions: Sweden as a Case Study. American
Economic Journal: Economic Policy. 2019, vol. 11 (4), p. 1.

102 LUCAS, Gary M. Voter Psychology and the Carbon Tax. Temple Law Review. 2017, vol. 90 (1), p. 39.

103 Tbid.

104 LUCAS, Gary M. Voter Psychology and the Carbon Tax. Temple Law Review. 2017, vol. 90 (1), p. 40.

105 Tbid.
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A short example of a functioning carbon tax will now be introduced. One of the first
countries in Europe (and in the world) to introduce a tax based on the carbon content of a given
fuel was Sweden in 1991. The carbon tax was established alongside the existing energy tax.
Currently, its rate is one of the highest among carbon taxes in the world (around SEK 1,190
corresponding to ca. EUR 110 per ton of fossil carbon dioxide emitted)'% and can serve as a

good example of how a well-established carbon tax framework can function.

The Swedish carbon tax was introduced by the Energy Taxation Act.!”” To ease its
public and political acceptance of the tax, the tax rate was gradually raised '°® That applies not
only to the tax rate (it started at the rate of EUR 23) but also to the sectors which are subject to
it. In 1991, the tax was introduced as part of a tax legislation reform!? that also included a
decrease in some other taxes (such as energy tax).'!? In the beginning, sectors such as industry
enjoyed, for example, full exemption from paying the tax.!'! Some households were also
granted a reduction in income tax.!'? Some of these reliefs were progressively phased out in

later years.

106 Government Offices of Sweden. Sweden’s carbon tax. In: Government.se [online]. 2020-02-25 [accessed:
2020-05-01].

107 Current version of the act: Swedish Energy Tax Act (SFS 1994:1776). See:
https://www.ecolex.org/details/legislation/energy-taxation-act-19941776-lex-faoc131806/.

108 Government Offices of Sweden. Sweden’s carbon tax. In: Government.se [online]. 2020-02-25 [accessed:
2020-05-01].

199 The reform was a product of the oil crises in the 1970s and subsequent governments’ desire to be more oil
independent, as well rising environmental concerns. The major tax reform of affected all economic sectors. Beside
carbon tax, a tax on Sulphur and nitrogen oxide were introduced, as well as a value added tax on energy. The
traditional energy tax was halved. (See: ACKVA, J. —- HOPEE, J. The Carbon Tax in Sweden. Policy paper by
EUKI (Federal Ministry for the Environment, Nature Conservation and Nuclear Safety of Germany). 2018, p. 4.)
10 International Monetary Fund. Fiscal Monitor: How to Mitigate Climate Change. Washington: IMF Publication
Services, 2019, p. 13.

I And still are. Electricity production in Sweden is to a very high degree decarbonized though. ANDERSSON,
Julius. Carbon Taxes and CO, Emissions: Sweden as a Case Study. American Economic Journal: Economic
Policy. 2019, vol. 11 (4), p. 6.

12 International Monetary Fund. Fiscal Monitor: How to Mitigate Climate Change. Washington: IMF Publication
Services, 2019, p. 13.

31


https://www.ecolex.org/details/legislation/energy-taxation-act-19941776-lex-faoc131806/

Currently, the tax mainly regulates consumption in the transport sector. Consumption
of diesel and gasoline generates around 90% of revenues (transport is also the biggest source
of emissions in Sweden — ca. 40% of total annual CO» emissions in 2009).!'3 Other sectors pay
a reduced tax rate and EU ETS installations are exempted from this tax obligation (and pay

only the energy tax).''* For more details on the Swedish carbon tax rates, see Annex 1.

In Sweden, the carbon tax applies to the same fuels that are taxed by the general energy
tax. The tax rate depends on their carbon content. Sustainable biofuels are, according to
Sweden’s state aid notification (which was extended beyond 2020 for some bioenergy
source),'!” not subject to the carbon tax. The Swedish National Tax Authority is responsible for

the administration of the tax.!'®

The revenues of the Swedish carbon tax are not earmarked, so they are a general source
of funds for the state budget. However, when deciding on the use of the resources in the state
budget, the government takes into account the possible undesirable distributional consequences

of the tax.!'!”

On the opposite side of the spectrum, there are EU countries with very low carbon
prices. The Czech Republic is one of them. As of now, Czechia applies only the EU ETS to put
a price on carbon emitted by sources in its jurisdiction. There were multiple attempts to
introduce a carbon tax. In 2012, the Ministry of Finance proposed a carbon tax framework that
would be complementary to the EU ETS. The Government aimed to balance the conditions for
larger (covered by the EU ETS) and smaller polluters, whose emissions were not regulated —
such as minor municipal heating plants. The proposal would have introduced a tax on natural

gas for households and increased the existing tax rate for coal and heating oils. It envisaged its

113 ANDERSSON, Julius. Carbon Taxes and CO, Emissions: Sweden as a Case Study. American Economic
Journal: Economic Policy. 2019, vol. 11 (4), p. 2.

14 Government Offices of Sweden. Sweden’s carbon tax. In: Government.se [online]. 2020-02-25 [accessed:

2020-05-01].
15 QOriginally approved under decision SA.43301 (2015/N), SA.49893 (2018/N) prolonged in June 2020 by
decision SA.56125 (2020/N) and SA.56908 (2020/N). More on this:

https://ec.europa.eu/competition/elojade/isef/index.cfm.

116 Government Offices of Sweden. Sweden’s carbon tax. In: Government.se [online]. 2020-02-25 [accessed:
2020-05-01].

17 Ibid.
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introduction in 2014 with an estimated rate of EUR 15 per ton of CO,. However, the new tax
did not find enough support in the Parliament.!'® In 2019, a study conducted by the Charles
University’s Environment Centre was presented to the Ministry of Environment.!' The
ministry then claimed that the current government would not consider the introduction of the

tax.!20

3.2.5. Does It Work?

Most economists agree that Pigouvian taxes are the most suitable form of regulation of
negative externalities.!?! The tax should be based on the degree of harm a given activity imposes
on third parties (so-called societal cost). Therefore, if a polluter causes harm that can be valued
at EUR 100 then they should be taxed by the same amount. As a result, the regulated polluting
entity is forced to accommodate whether the polluting activity brings more value than the harm
it causes, (therefore, whether it is, in fact, worth continuing it) into their decision-making.'??

A carbon tax, as one of the Pigouvian taxes, should decrease CO> emissions effectively
— at least according to economic theory. To confirm the validity of the theory, empirical
evidence needs to be provided. Unfortunately, there are not many long-term ex-post empirical

studies of the causal effects of a carbon tax on emissions.'”> When implementing, many

18 HROZEK, Dian. Uhlikové daii — riziko, nebo feseni? In: oEnergetice [online]. 2015-09-11 [accessed 2020-
12-12]. Available at: https://oenergetice.cz/trh-s-elektrinou/uhlikova-dan-riziko-nebo-reseni.

119 The study is currently not publicly avaliable.

120 Ministry of the Environment. Reakce MZP a MF na ¢lanek redaktorky Vlkové z MF Dnes: Za Cesko zelen&jsi.
Vlada pfipravuje zdanéni uhli a plynu. In: MZP [online]. 2019-08-17 [accessed 2020-12-12]. Available at:
dhttps://www.mzp.cz/cz/news 20190817 reakceuhlikovadan,

12 MASUR, Jonathan S. — POSNER, Eric A. Toward a Pigouvian State. University of Pennsylvania Law Review.
2015, vol. 164 (1), p. 94. For Pigouvian tax definition, see reference 76 for negative externalities definition, see
reference 73.

122 MASUR, Jonathan S. — POSNER, Eric A. Toward a Pigouvian State. University of Pennsylvania Law Review.
2015, vol. 164 (1), p. 95.

123 ANDERSSON, Julius. Carbon Taxes and CO, Emissions: Sweden as a Case Study. American Economic
Journal: Economic Policy. 2019, vol. 11 (4), p. 2.
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countries mainly rely on the economic theory, according to which the tax should have a negative
effect on regulated (and undesired) externality.'?*

However, most of the empirical studies available support its at least partial effect on
curbing emissions.'? Several studies were reviewed for the purpose of this paper. The findings
of the most comprehensive and relatively recent one — the study of the Swedish carbon tax by

J. Andersson — will be briefly introduced. '

The Swedish carbon tax is a suitable candidate when researching whether the tax works.
First, long-term effects can be traced back, since it was first implemented thirty years ago. It
therefore has the potential to change the behavior patterns of regulated firms and the public.
Second, the tax is sufficiently high. According to the research, in order to reflect the societal
cost of pollution, the carbon price must be set at a sufficiently high level.'?” Third, the tax
regulates mainly one sector — transport. That makes researching the impacts less complicated.
Moreover, the local nature of the regulated sector and geographical conditions of Sweden

almost eliminate possible carbon leakage effects.!?8

124 The theory has been supported for many years - see for instance: MASUR, Jonathan S. — POSNER, Eric A.
Toward a Pigouvian State. University of Pennsylvania Law Review. 2015, vol. 164 (1), pp. 93-148. DOI:
https://dx.doi.org/10.2139/ssrn.2559393.

125 See for instance: ACKVA, J. — HOPEE, J. The Carbon Tax in Sweden. Policy paper by EUKI (Federal Ministry
for the Environment, Nature Conservation and Nuclear Safety of Germany. 2018, 31 p. Available from:
https://www.euki.de/wp-content/uploads/2018/11/fact-sheet-carbontax-se.pdf.; International Monetary Fund.
Fiscal Monitor: How to Mitigate Climate Change. Washington: IMF Publication Services, 2019, 97 p. ISBN: 978-
1-51351-533-5.; HAJEK, Miroslav — ZIMMERMANNOVA, Jarmila — HELMAN, Karel — ROZENSKY,
Ladislav. Analysis of carbon tax efficiency in energy industries of selected EU countries. Energy Policy. 2019,
vol. 132, p. 1-11. ISSN: 0301-4215. DOI: 10.1016/j.enpol.2019.110955.

126. ANDERSSON, Julius. Carbon Taxes and CO, Emissions: Sweden as a Case Study. American Economic
Journal: Economic Policy. 2019, vol. 11 (4), pp. 1-30.

127 See for instance: OECD. Effective Carbon Rates 2018: Pricing Carbon Emissions Through Taxes and
Emissions Trading. Paris: OECD Publishing. ISBN 978-92-64-30529-8.

1282 ANDERSSON, Julius. Carbon Taxes and CO, Emissions: Sweden as a Case Study. American Economic
Journal: Economic Policy. 2019, vol. 11 (4), p. 27.
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Andersson uses an identification strategy that constructs a control unit that did not
implement a given policy (the synthetic control method): he creates a scenario with and without

a tax treatment (Sweden vs. ‘synthetic’ Sweden).'?’

The results are as follows: CO> from transport dropped quite significantly in years
following the introduction of the tax, when comparing Sweden and synthetic Sweden. In the
last year of the sample period, the transport CO, emissions were 12.5% lower (that is 0,35
metric tons per capita lower) than they would have been without treatment. The total cumulative
COz reduction from 1990-2005 is 40,5 million tons.!*® Furthermore, the positive effects of the
carbon tax can be extracted from the fact that emissions continued to fall even during the 2000-
2005 period when the energy tax rate was reduced.'®! The research concludes the overall effects
of the Swedish carbon tax were positive and prove its functionality, at least in the specific

conditions of Sweden.

3.3. Carbon Tax in the EU

There are 61 carbon pricing initiatives worldwide (in place or scheduled for
implementation), as of September 2020. Out of them, 30 are carbon taxes and 31 are emissions
trading systems.'*? These initiatives are, in most cases, implemented at a national level, with
certain partial exceptions, such as Canada which established a federal carbon pricing initiative

in 2019.1%3

129 bid.

130 ANDERSSON, Julius. Carbon Taxes and CO, Emissions: Sweden as a Case Study. American Economic
Journal: Economic Policy. 2019, vol. 11 (4), p. 14.

131 ANDERSSON, Julius. Carbon Taxes and CO, Emissions: Sweden as a Case Study. American Economic
Journal: Economic Policy. 2019, vol. 11 (4), p. 15. Andersson notes that some previous studies found small or no
effect of carbon taxes (such as Lin and Li 2011). However, he argues that many have insufficiently developed or
described methodologies or they capture only a short period of time when evaluating the overall effects of carbon
tax in Sweden.

132 WORLD BANK GROUP. State and Trends of Carbon Pricing 2020. Report by the World Bank and ICAP.
May 2020, p. 7.

133 In Canada, the power is divided between the federal Government of Canada and provincial governments.
Provinces possess a great deal of power. They have jurisdiction over administration of many public affairs,

including some taxes (especially the direct ones specified in The Attorney General for Quebec v Reed). Therefore,
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In Europe, some countries have implemented a national carbon tax.'** At an EU level,
a common framework for a tax burdening CO> as a polluter is missing and is only suggested as
an option by the Directive 2003/96/EC (the Energy Taxation Directive — ‘ETD’)!*. The
Directive lays down harmonized rules for energy products taxation; it sets minimum levels of
taxation for specified energy products (motor and heating fuels) and electricity. Furthermore, it
specifies conditions for tax reductions and exemptions.!*® Energy taxation rules in the EU
Member States are also subject to common principles regarding all products subject to excise
duties'3” which are included in the Council Directive 2008/118/EC.!3#

The ETD is a framework directive. EU Member States’ energy tax schemes are thus
quite fragmented while still respecting the boundaries laid down by it. The tax rate in many EU
countries does not necessarily reflect the carbon content of a given product.'* The ETD only
recommends that Member States to set the rate according to the products’ energy content!*® —

which could prioritize fuels with high energy content and low externalities (such as pollution)

established common carbon tax framework at a federal level can be classified as a form of ‘supranational’ taxation
system.

134 Such as Finland, Sweden, Latvia, Slovenia, Croatia, the UK, Ireland or France.

135 Council Directive 2003/96/EC of 27 October 2003 restructuring the Community framework for the taxation of
energy products and electricity. The ETD entered into force 31 October 2003, it is applicable as of 1% January
2004.

136 Commission Staff Working Document od 11 September 2019: Evaluation of the Council Directive 2003/96/EC
of the 27 October 2003 restructuring the Community framework for the taxation of energy products and electricity
SWD(2019) 332 final, p. 6.

137 Excise duties are indirect taxes on the sale of a regulated products (such as alcohol, tobacco, or energy). In the
EU, the revenue goes entirely to the Member State. However, the rules for their minimum rates are harmonized
across the EU.

138 Council Directive 2008/118/EC of 16 December 2008 concerning the general arrangements for excise duty and
repealing Directive 92/12/EEC.

139 Commission Staff Working Document od 11 September 2019: Evaluation of the Council Directive 2003/96/EC
of the 27 October 2003 restructuring the Community framework for the taxation of energy products and electricity
SWD(2019) 332 final, p. 17.

140 preamble to the Energy Tax Directive 2003/96/EC, para 14.
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effectively. Therefore, in most Member States, tax is based simply on the volume of the good
consumed.'#!

Since a carbon tax is recommended as an efficient climate change mitigation tool, it can
be argued that common rules at the EU level prescribing the Member States to reflect both the
energy and carbon content of a given product could help with reaching the Paris Agreement
targets and enhance EU energy and climate policies. A European carbon tax could work in the
same way as its energy tax. If adopted as a new tax, the common rules would set minimum
standards for its rate (based on the carbon content of a product) and lay down possible
exemptions. This way, strictly speaking, two kinds of taxes would exist in parallel (as in
Sweden, for instance).

However, a carbon tax could also be introduced as a component of the existing energy
tax. The introduction of such a carbon tax would most likely be more feasible. This way, the
obligation to reflect carbon content in the national energy tax rate would be incorporated into
the ETD. As such, there would be no new tax, only a modified framework for existing energy
taxes. However, quite a complex tax reform would be needed.!*?

A common framework for a carbon tax could help the EU to reach the Paris Agreement’s
carbon reduction targets. Moreover, according to economic theory, a unified tax regulating a
negative externality tends to be more efficient, in that the marginal costs of reducing emissions

are lower and therefore reduction is cheaper.'** Unified carbon tax rules should also help to

141 Commission Staff Working Document od 11 September 2019: Evaluation of the Council Directive 2003/96/EC
of the 27 October 2003 restructuring the Community framework for the taxation of energy products and electricity
SWD(2019) 332 final, p. 17.

142 As part of the ,, Fit for 55 “ legislation package, a draft of new ETS was put forward. Thus, the EU is currently
pursuing via existing energy taxation framework and ommited the possibility to introduce a new self-contained
tax. See https://www.consilium.europa.eu/en/policies/fit-for-55/.

143 See e.g. CONRAD, Klaus. — SCHMIDT, Tobias. Economic impacts of an uncoordinated versus a coordinated
carbon dioxide policy in the European Union: An applied general equilibrium analysis. Economic Systems
Research. 1998, vol. 10 (2), pp. 161-182; or BARKER, Terry. Achieving a 10% cut in Europe’s CO2 emissions
using additional excise duties: coordinated, uncoordinated and unilateral action using the econometric model
E3ME. Economic Systems Research. 1999, vol. 11 (4), pp. 401-421. Both Conrad & Schmidt and Barker find that
in case of a coordinated tax, lower tax rate is needed in order to secure the same level of emissions reduction which

higher national rates would bring.
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prevent so-called ‘fiee-rider problem’'**

, and, as proposed by some authors, if the revenues
were transferred to the EU budget, Member State’s obligatory contributions to the common EU
account to it could be lowered correspondingly. !4

Support among the Member States regarding a new tax (or a higher-rate energy tax)
may also come from an unforeseen stimulus: Brexit. The UK’s exit from the EU will bring,
among others, a clear gap in the EU budget and new sources of revenue must, therefore, be
found. Even though it seems unlikely that the Member States would agree to the carbon tax
revenues being a source for the Union and not national budgets, it remains an option. For
example, the Commissioner for the EU Budget suggested the introduction of a tax on plastics
and changes to the EU ETS'# (the measure was then approved in July 2020)'*’. Both these
measures aim to bring more funds to the Union’s budget.

It should be emphasized that the main argument for common rules for a carbon tax at
the EU level is the creation of a level playing field for all the Member States. To provide an
example, in 2020 there was a reduction of excise tax for diesel fuel in the Czech Republic.'*®
The move was in direct conflict with the air protection interest, yet the Czech government

deemed it necessary because of lower taxation in Poland (which applies the minimum still

144 According to the OECD ‘fiee riding occurs when one firm (or individual) benefits from the actions and efforts
of another without paying or sharing the costs’. Definition available at: OECD. Glossary of Statistical Terms. In:
OECD [online]. Accessed 2020-05-16. https://stats.oecd.org/glossary/detail.asp?ID=3222

145 PADILLA, Emilio — ROCA, Jordi. The proposals for a European tax on CO2 and their implication for
intercountry distribution. Environmental and Resource Economics. 2004, vol. 27 (3), p. 278.

It should be noted that transferring the revenues directly to the EU could be a problem for at least some of the
Member States. Despite that, some authors suggest the proposal of such measure as a convenient move.

146 MORGAN, Sam. Plastic tax and ETS tinkering could plug Brexit hole, suggests EU budget chief. In:
EURACTIV [online]. 2018-01-11 [accessed: 2020-05-11]. Available at: https://www.euractiv.com/section/future-
eu/news/plastic-tax-and-ets-tinkering-could-plug-brexit-hole-suggests-eu-budget-chief/.

147 GOLDSBERRY, Clare. EU Plastic Tax Approved by European Council. In: Plastics Today [online]. 2020-07-
27 [accessed: 2020-09-20]. Available at: https://www.plasticstoday.com/legislation-regulations/eu-plastic-tax-

approved-european-council.

148 FREI, Martin. Nafta zlevni. SniZeni spotfebni dané¢ pomize alespon nékomu, je to ale dobie?. In: Zpravy
Aktualne [online]. 2020-11-23 [accessed 2020-12-20]. Available at:
https://zpravy.aktualne.cz/ekonomika/auto/snizeni-spotrebni-dane-z-nafty-novu-na-scene-pomuze-
alespon/r~06aa56762a4311eb80e60cc47ab5f122/.
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allowed by the EU legislation). It can be argued that a common tax framework with a taxation
level set at an efficient level is needed so that the same degree of environmental protection is
secured across all the EU Member States.

As a crucial part of fulfilling the Paris Agreement pledges, a carbon tax should be
introduced in all Member States. Currently, no country in the Central and Eastern part of the
EU puts a tax on a fuel product specifically according to its carbon content (with the exception
of Poland whose carbon tax is, however, very low).!*’ Drawing from the experience in Czechia,
it is hardly imaginable that, with current political representation, all EU Member States will
introduce some sort of complementary measure to the EU ETS. A common framework for a
carbon tax is thus needed.

The idea of a common CO» tax framework is not a novelty. In the recent past, there were
a few unsuccessful proposals for a carbon tax at the EU level. These could provide some

insights regarding the technicalities of a potential EU-wide carbon tax.

3.3.1. Unsuccessful Proposals for an EU Carbon Tax

The first time the idea of a common carbon tax at the EU level appeared was in 1992.

150 it was envisaged

According to the Commission’s proposal for a directive from the same year,
there would be a national tax on fuels (used as heating, as well as motor fuels) and electricity
according to both their energy content and CO> emissions, and the proposal prescribed
minimum rates for specific energy products.'*! The individual tax rates were to increase over
time. Moreover, the proposed directive included exemptions for energy coming from renewable
sources, as well as for energy-intensive industrial sectors for which decarbonization was likely

to be more problematic. The proposal specified that the application of the tax was conditional

on the introduction of a similar form of tax by other OECD countries.'>? In the end, however,

1499 WORLD BANK GROUP. State and Trends of Carbon Pricing 2020. Report by the World Bank, ICAP and
Navigant. May 2020, p. 10.

150 Proposal for a Council Directive Introducing a Tax on Carbon Dioxide Emissions and Energy of 30 June 1992,
COM (92) 226 final. https://eur-lex.europa.eu/procedure/EN/1992 1019.

151 Article 8 of the Proposal prescribed fixed tax rates: EUC (European Currency Unit) 2,81 per ton of CO; and
ECU 0,21 per gigajoule of energy content. For mineral oils, special rates were set.

152 Article 1, paragraph 2 of the Proposal.
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despite the relatively careful wording of the proposal, the Commission’s initiative met strong
opposition and was not adopted.!*?

In 1995 and 1997 there were two other proposals with similar content.!>* According to
the 1995 proposal, which only modified certain provisions included in the 1992 proposal,
Member States had more freedom to set the rates (compared to the original document); the
proposal solely prescribed an obligatory target rate to be reached over time'*® and so countries
could enjoy a longer transitional period.

In 1997, the Commission produced a new draft of a directive for restructuring energy
product taxes. Again, minimum levels of taxation were proposed, which were expected to be
introduced at the national level by Member States in several phases.!>¢

Even though all these proposals offered exemptions, tax refunds, and a justification of
a possible new source for the state budget,'>’ they were not adopted. Tax measures must be
accepted by all the Member States: according to the EU primary law, proposals regarding
taxation need to seek approval within a special legislative procedure. None of the

aforementioned proposals found sufficient support at the time.

153 PADILLA, Emilio — ROCA, Jordi. The proposals for a European tax on CO2 and their implication for
intercountry distribution. Environmental and Resource Economics. 2004, vol. 27 (3), p. 274.

154 Amended Proposal for a Council Directive Introducing a Tax on Carbon Dioxide Emissions and Energy, COM
(95) 172 final.

See: https://eur-lex.curopa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:51995PC0172&from=EN;,

Proposal for a Council Directive Restructuring the Community Framework for the Taxation of Energy Products,
COM (97) 30 final.

See: https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:1997:0030:FIN:EN:PDF.

155 Article 8 of the 1995 Proposal.

156 Articles 4-10 of the 1997 Proposal.

157 None of the proposal did not foresee that collected revenues would be a source of the EU budget. The idea of
‘ensuing the revenues to the supranational level of government’ (obtained via the CO; tax) however, appeared in
the 1993 Commission’s report on EU budget sources (European Commission. Stable Money-Sound Finances.
European Economy 53, 1993.

Available at: https://ec.europa.cu/economy_finance/publications/pages/publication7524 en.pdf).
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Just like in the past, contemporary primary law, more specifically the Treaty on the
Functioning of the European Union (TFEU) in its Article 113'%® (general harmonization tax
provision), requires the approval of the Council of the European Union and its unanimity when
adopting common rules on taxation. This rule represents a great difficulty for any tax reform
adoption (more on this below).

Nevertheless, the idea of the carbon tax was not abandoned in later years. Before the
Nice summit on the Enlargement of the EU in 2000, the Commission issued a communication
proposing new rules on environmental taxes.!>® In the paper, the Commission suggested that
environmental taxes should be adopted via qualified majority voting, which would have favored
the ‘green’ majority of Member States that supported strong environmental policies, especially
those in the new accessing states.!®® However, even though the idea was anticipated to be
included in the Nice Treaty, it did not appear there eventually. That suggests the Member States

rejecting the idea.

158 “The Council shall, acting unanimously in accordance with a special legislative procedure and after consulting
the European Parliament and the Economic and Social Committee, adopt provisions for the harmonisation of
legislation concerning turnover taxes, excise duties and other forms of indirect taxation to the extent that such
harmonisation is necessary to ensure the establishment and the functioning of the internal market and to avoid
distortion of competition.’

The Article 113 corresponds to Article 93 of the Treaty Establishing the European Community.

139 Communication from the Commission - Supplementary contribution of the Commission to the
Intergovernmental Conference on institutional reforms - Qualified majority voting for Single Market aspects in
the taxation and social security fields of March, 14 2000, COM(2000) 114 final. Available at: https://eur-
lex.europa.eu/legal-content/EN/HIS/?uri=CELEX:52000DC0114

160 As can be understood from paragraph 4, part on excise duties: ‘ Accession of new Member States with economies
undergoing important structural changes will require an increased recourse to efficient measures, including fiscal
measures, to ensure the pursuit of the environmental objectives of the Treaty, which provide for the sustainable
development (Article 6 EC) and the preservation and improvement of the quality of the environment (Article 174
EC). Therefore, the Commission considers that taxation measures that have as their principal objective the

protection of the environment and have a direct and significant effect on the environment also requires qualified

majority voting.’
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To prevent distortions to the EU internal market by divergent national tax rates, the
Union adopted the ETD in 2003.'%! The main argument for producing the draft of a new
directive was that energy products such as mineral oils and electricity which are crucial strategic
commodities should not be a subject to excessively diverse tax rates in individual Member
States engaged in a common market (in some states, the products were not taxed at all). That
could have objectionable effects on the internal market — also because taxes account for a
significant share of the final energy price paid by consumers.'%?

The ETD does not prescribe Member States to reflect CO, emissions produced by
burning a given fuel in a national energy tax. The sum to be paid depends on the amount of fuel
produced or consumed, but not necessarily on its CO> content. Tax rates for diverse fuels have
therefore become more of a political topic. According to the ETD, Member States have the
freedom to adjust the rates (when adhering to minimums set out in the Directive) and are able
to reflect the environmental objectives when setting the tax rate. They are also free to introduce
additional taxes related to energy, since tax measures are among the shared competencies of the
Member States and the EU.

In 2011, there was a Commission proposal on changing certain aspects of the ETD so
that the Directive would be more in line with the EU’s increasingly important climate and
energy policy.'%® One of the suggested measures was the obligation to take the carbon content
of a given product into account when setting the tax rate. Unlike the current ETD, the proposal,

in its new Article 1, distinguished between CO»-related and general energy consumption

161 Prior to the entry into force of the ETD, the EU energy taxation rules covered solely mineral oils (Directives
92/81/EEC and 92/82/EEC). ETD widened the scope of these directives and introduced minimum excise duty rates
which included all energy products. The ETD also revised rates for mineral oils (these had not been updated since
1992 when the Directives were introduced).

162 Preamble to the Energy Tax Directive 2003/96/EC, para 1-4.

According to the Preamble, other reasons for the adoption of the Directive was to create incentives for reduction
of CO; emissions, increase energy efficiency, allow Member States to implement and promote CO, component of
the tax and help to raise employment by encouraging income tax reduction (which would, in the state budget, be
covered by higher energy tax revenues).

163

Proposal for a Council Directive amending Directive 2003/96/EC of 13.4.2011 restructuring the Community
framework for the taxation of energy products and electricity, COM(2011) 0169 final.
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taxation. The 2011 proposal also supported avoiding double taxation which could, in theory,
have been a consequence of the EU ETS’ coverage of some sectors.

According to this proposal, the CO; tax should have been set in EUR/t of emissions
released during combustion. The value would follow the reference CO» emission factors set out
in another piece of legislation.!®* The general energy consumption tax should then be calculated
in EUR/GJ — based on consumption and energy content.'®> The proposal also specifies that the
tax should be applied to uses of energy in installations outside of the scope of the EU ETS!%¢
(to avoid double taxation, as noted above) and provides for the possibility to adapt the minimum
rates every three years. 167

The European Parliament and the European Economic and Social Committee gave
consent to the proposal. However, the amendment did not pass through the Council of the
European Union since, again, it had to follow a special legislative procedure laid down in
Article 113 of the TFEU (as mentioned above) and it did not win sufficient support.'®
Eventually, the Commission withdrew the proposal in 2015.'¢°
As stated in the Commission’s 2019 communication regarding the EU tax policy

decision making,!"" tax legislation has, for years, been closely linked to national sovereignty. It

is so because taxes are vital for the functioning of the state itself — they mainly fund the national

164 Point 11 of Annex I to Commission Decision 2007/589/EC of 18 July 2007 establishing guidelines for the
monitoring and reporting of greenhouse gas emissions pursuant to Directive 2003/87/EC of the European
Parliament and of the Council.

165 Article 1 of the Proposal for a Council Directive amending Directive 2003/96/EC of 13.4.2011 restructuring
the Community framework for the taxation of energy products and electricity, COM(2011) 0169 final.

166 Article 4 of the Proposal for a Council Directive amending Directive 2003/96/EC of 13.4.2011 restructuring
the Community framework for the taxation of energy products and electricity, COM(2011) 0169 final.

167 Ibid.

168 Commission Staff Working Document od 11 September 2019: Evaluation of the Council Directive 2003/96/EC
of the 27 October 2003 restructuring the Community framework for the taxation of energy products and electricity
SWD(2019) 332 final.

169 WEISHAAR, Stefan. Carbon taxes at EU level — Introduction issues and barriers. WIFO Working Papers, No.
556. 2018, p. 10.

170 Communication from the Commission to the European Parliament, the European Council and the Council:
Towards a more efficient and democratic decision making in EU tax policy of January, 15 2019, COM(2019) 8
final, p. 1.
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budgets. Therefore, the EU treaties retained a de facto veto rule in the field of taxation. This
requirement is well-suited to a smaller Union with limited integration, which is how the EU
used to look like when the rule regarding tax rules adoption was incorporated into primary law.
This purely national approach towards taxation might seem outdated, especially when the EU
is, for instance, now even entitled to enter into international treaties on behalf of its members
(such as the Paris Agreement). Increased interconnectivity of the national economies and the
mobility of businesses and citizens can also cause one Member State’s tax decision to affect
the economy of another.

Changing legislative procedures in the area of taxation, which would ease the adoption
of modernized rules as well as the overall approach towards taxation decision-making, has to
be in line with EU principles, which might be more vested in the idea of the European

integration. These include, among others, the principle of subsidiarity and proportionality.
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4. Subsidiarity Principle and the EU’s Power to Legislate

4.1. Subsidiarity Principle and its Development

Energy and environmental policies belong among areas of so-called shared competence.
These can be legislated upon by both the EU and its Member States. Decision-making thus
takes place at the national and supranational level and is governed by the rules laid out in EU
primary law, as well as by the main principles of the Union’s acquis. The EU has taken a
leadership role in the area of climate protection. However, many analysts and academic authors
argue that it has failed to develop a robust climate change policy!’! and it might seem that the
EU had failed at delivering that. One of the reasons for this claimed failure can be its, in many

cases, rather rigid rules for legislation making.

172 173

The principles of subsidiarity’ '“ and proportionality '° are core elements of the EU’s
policymaking. Both principles are interconnected and are embedded in the EU’s primary law.
Based on these principles, EU Member States have conferred some competencies to the Union’s
decision-making bodies. Subsidiarity and proportionality principles then govern how these
competencies are utilized. Control over compliance with the subsidiarity principle is essentially
entrusted to EU institutions and is partially transmitted to the national parliaments via Article
12 of the 2007 Treaty on European Union (TEU). '"* The purpose of the principles is explained

by Protocols to the founding treaties.!” To further strengthen the proper use of these leading

7l DAHL, Agnethe. Competence and subsidiarity. In: GUPTA, Joyeeta — GRUBB, Michael (eds.). Climate
Change and European Leadership: A Sustainable Role for Europe?. Dordrecht: Springer Science+Business
Media, 2000, p. 204.

172 Article 5 (3) of the TFEU: ‘Under the principle of subsidiarity, in areas which do not fall within its exclusive
competence, the Union shall act only if and in so far as the objectives of the proposed action cannot be sufficiently
achieved by the Member States. .

173 Article 5 (4) of the TFEU: ‘Under the principle of proportionality, the content and form of Union shall not
exceed what is necessary to achieve the objectives of the Treaties. .

174

Consolidated version of the Treaty on the Functioning of the European Union Protocol (No 1) on the role of

national parliaments in the European Union of June, 7 2016, C 202/203.
175 Consolidated version of the Treaty on the Functioning of the European Union - PROTOCOLS - Protocol (No

2) on the application of the principles of subsidiarity and proportionality of May, 9 2008, 12008E/PRO/02.
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legislation-making principles, the Union’s top judicial body, the European Court of Justice can
take action when there is a case considering principles’ application brought to the Court by the
Member States. The Commission also regularly proclaims to be working on ‘strengthening a
better application of the principles of subsidiarity and proportionality’.!”¢

Competence is considered to be a precondition for EU bodies to act. However, thanks
to the post-Maastricht interpretation of the subsidiarity principle governing the decision making
regarding a shared competence area, the development in some policy areas has proven quite
difficult.'”” These include, for instance, more robust EU energy and climate change policy
instruments.

EU institutions are obliged to apply the principle of subsidiarity when making any kind
of decision and evaluate whether a more effective solution would be to legislate at a national
level. The overall purpose of the subsidiarity rule is thus to guide the most effective level at
which to adopt various policies that do not fall within the exclusive competence of the Union.
The EU’s legal power to decide in the areas of environment, energy, and taxation (i.e. internal
market), which belong among the shared competence areas, could be hampered by its lack of
competence which can be resulting from the understanding, and then the application, of the
principle.

To evaluate whether the EU is, in fact, able to legislate on a carbon tax (an area of shared

competence), either in the form of a new component to the energy tax according to the ETD or

Protocol No 2 describes the approach taken when new legislative acts are adopted. The new pieces of law should
be forwarded to the national parliaments, which can then effectively conduct a subsidiarity principle check. The
national bodies then have eight weeks (from the date of transmission of a draft) to send a reasoned opinion to the
presidents of the EU institutions stating why they believe the proposal does not comply with the subsidiarity
principle. If combined votes of national Parliaments over a certain issue exceed a certain threshold, the
Commission is obliged to review the bill and explain its relevance and purpose.

176 Communication from the Commission to the European Parliament, the European Council, the Council, the
European Economic and Social Committee and the Committee of the Regions: The principles of subsidiarity and
proportionality: Strengthening their role in the EU’s policymaking of October, 23 2018, COM(2018) 703 final.
177 DAHL, Agnethe. Competence and subsidiarity. In: GUPTA, Joyeeta — GRUBB, Michael (eds.). Climate
Change and European Leadership: A Sustainable Role for Europe?. Dordrecht: Springer Science+Business
Media, 2000, p. 204-205.

46



any other, it is important to comprehend the development and current understandings of the

principle of subsidiarity.

4.1.1. Different Interpretations of the Principle

The original purpose of the subsidiarity principle is to secure that there are procedures
in place that lead to policymaking at the best level of governance.!”® The principle was
integrated into the primary law by the Single European Act of 1987'7 and its main object was
to regulate environmental policies adoption. Regarding the environment, Article 130r of the
Single European Act states that ‘The Community shall take action relating to the environment
to the extent to which the objectives referred to in paragraph 1 can be attained better at a
Community level than at the level of the individual Member States’.

In 1991, the TEU established the subsidiarity principle to apply to all policy areas in
which the EU does not have exclusive competence. However, the wording of the principle in
the Treaty has been considered quite vague. As some academics argue, '*° since the introduction
of the principle in the Single European Act, the word ‘better’ has been used. So if the interests
of the EU are ‘better’ achieved via legislation at a domestic level, then the regulation should be
adopted at this lower jurisdiction level.'®! This open-ended term leaves space for a quite broad
range of interpretations. Thus, it can be used to both legitimate as well as undermine the
adoption of all kinds of legislation (within the shared competence area) at the EU level.

Despite the principle’s establishment in the Single European Act which could have, in
theory, led to bigger decision-making power of individual Member States when it comes to

environmental regulation, the number of the Commission’s legal proposals in this area

178 Communication from the Commission to the European Parliament, the European Council, the Council, the
European Economic and Social Committee and the Committee of the Regions: The principles of subsidiarity and
proportionality: Strengthening their role in the EU’s policymaking of October, 23 2018, COM(2018) 703 final, p.
3.

17 The Single European Act effective on July, 1 1987 was the first major revisioning act of the Treaty of Rome
from 1957. The Act established the European Community.

130 DAHL, Agnethe. Competence and subsidiarity. In: GUPTA, Joyeeta — GRUBB, Michael (eds.). Climate
Change and European Leadership: A Sustainable Role for Europe?. Dordrecht: Springer Science+Business
Media, 2000, p. 210.

181 Article 5 of the TEU.
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remained quite significant. Environmental issued remained to be decided at the EU level.
Therefore, some argue that the principle was either fully ignored, or quite contradictory
effectively used as a mandate for the EU’s additional power.'%?

After the adoption of the TEU,'® the principle has started to be applied to all kinds of
legislation and it gained more importance in policy making. The European Council Summit
which met in 1992 even declared that all existing legislation will be reviewed in light of the
principle application, and that opened the possibility for the Member States to gain more control
over shared competence policies that the EU had legislated on before.!®* Furthermore, the
European Commission issued a communication in the same year stating that it generally intends
to use directives more often, instead of regulations (which have a direct effect)!® and thus
leaving more space to national legislative bodies. As a result, the number of legal proposals,
and especially regulations, in the area of the environment put forward by the Commission
decreased significantly after 1992186

It can thus be argued that the understanding of the subsidiarity principle has gradually
been shifting towards leaving more space for the Member States’ policymaking in the area of
shared competence. However, the proper understanding of the principle has not been
substantially clarified for years. Therefore, it still remains a possibility to understand it both

ways — as a presumption in favor of legislating at a national level, or, at the same time, as a

justification for policymaking at the EU level. As argued above, the first approach started to be

182 DAHL, Agnethe. Competence and subsidiarity. In: GUPTA, Joyeeta — GRUBB, Michael (eds.). Climate
Change and European Leadership: A Sustainable Role for Europe?. Dordrecht: Springer SciencetBusiness
Media, 2000, p. 213.

183 Adopted as the Maastricht Treaty in 1992.

184 Ibid.

185 Bulletin of the European Communities, 1992, vol. 25 (10), p. 116.

The long-term effect of the subsidiarity principle should be a more frequent use of directives at the expense of
regulations. Directives are, in theory, intended to solely set the objectives and should not be too specific. The
Member States should then have relative freedom to choose political instruments they believe are the most
appropriate.

186 GOLUB, Jonathan. Sovereignty and Subsidiarity in EU Environmental Policy. Political Studies. 1996, vol.
XLIV, p. 692.
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the predominant one, at least according to official documents of the EU institutions, in the post-

Single European Act period and later even more significantly in the post-Maastricht era.

4.1.2. Current Tendencies in the Principle’s Interpretation

At present, some authors argue that the definition of the subsidiarity principle in the
Maastricht treaty was decided to be quite vague because at that time there was little political
agreement on the real meaning of the concept.'®” Even later, a universally accepted explanation
for the principle and its implications had not been offered by any EU institution. That is why
the interest in clarifying it in the new primary law amendments was becoming increasingly
apparent. An important milestone in the development of the current understanding of the
principle was the Treaty of Lisbon'®® which became effective in 2009.

The Treaty of Lisbon strengthened the position of the subsidiarity principle and its
interpretation which leans towards entrusting more powers to the national parliaments. This
was also underlined by the new order and content of the Treaty’s protocols attached. These
protocols were developed to properly address the problem of diverse interpretations of the
principles. Protocol No 1 (which was previously Protocol No 9) is devoted to the role of national
parliaments and Protocol No 2 (former Protocol No 30) is focused solely on the application of
the principles of subsidiarity and proportionality.'®’

The new wording of the TEU and the Protocols led to the creation of a new control
mechanism. The new Article 5 (3) of the TEU stated that ‘National Parliaments shall ensure
that the principle of subsidiarity is respected’. Thus, theoretically, before any proposal for a
new piece of legislation, the European Commission shall consult national legislative bodies.

These should then exercise the control of principle’s application. Consequently, sub-national

187 JOAKIMIDES, Panagiotis (ed.). The revision of the Maastricht treaty. Athens: Themelio, 1995, p. 87-91.

188 Treaty of Lisbon effective on 1 December 2009, which reformed the TEU and the TFEU. The main changes to
primary law included the move from unanimity to qualified voting in some policy areas in the Council of Ministers,
and strengthened the position of the European Parliament which became bicameral legislature alongside the
Council of  Ministers under  the ordinary legislative ~ procedure. More on this:
https://www.europarl.europa.eu/factsheets/en/sheet/5/the-treaty-of-lisbon

139 See Chapter 4.1. The new order of the protocols highlights the important role of the principles of subsidiarity

and proportionality.
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decision-making institutions have received, for the first time, a chance to consult vis-a-vis the
Commission.'”°

Protocol No 2 also established another control mechanism thanks to which national
parliaments have the possibility of bringing a case to the European Court of Justice for
infringement of the principle of subsidiarity by a legislative act. The procedural rules for such
action are laid down in Article 263 TFEU. The appeal may also, in some cases, be exercised by
the Committee of the Regions.'"!

Therefore, the current wording of the treaties and related protocols should, via the
possibility of national parliaments’ interference before the adoption of a legislative act, secure
a higher degree of involvement of the Member States, and thus a reduction in so-called

"192 of the Union which is often being criticized. Moreover, in most recent

‘democratic deficit
communications and guidelines, the Commission promotes the principle as a legal rule allowing
a higher degree of Member States’ involvement in the EU’s legislation making. The
Commission’s opinion presented in these documents should result in granting the states more
power and allow them to effectively control the functioning of the European decision-making
bodies.!”

However, it should still be remembered that the involvement of national parliaments

allowed under the above-mentioned protocols remains of purely advisory nature. The European

Union legislator has the option to further pursue the proposed legislation even if a national

190 DOUSSIS, Athinodoros — DELITHEOU, Vassiliki — ATHANASSOPOULOS, Constantinos. The Principle of
Subsidiarity. International Relations and Diplomacy. 2019, vol. 7 (07), p. 321.

11 Article 8 of the Protocol No 2.

192 See, for instance, Doussis et al.: ‘The term “democratic deficit” in European institutions implies the exclusion
of European citizens from the EU decision-making process. This is a concept that seeks to demonstrate that the
EU and its institutions are deprived of democracy because of their complex functioning” (DOUSSIS, Athinodoros
— DELITHEOU, Vassiliki — ATHANASSOPOULQOS, Constantinos. The Principle of Subsidiarity. International
Relations and Diplomacy. 2019, vol. 7 (07), pp. 320-321).

193 Communication from the Commission to the European Parliament, the European Council, the Council, the

European Economic and Social Committee and the Committee of the Regions: The principles of subsidiarity and

proportionality: Strengthening their role in the EU’s policymaking of October, 23 2018, COM(2018) 703 final.
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parliament decides to block the legislative process. The involvement of the Member States’
bodies cannot constitute a veto right, it can solely achieve a re-examination of a proposal.'**

To give an example, in 2010, only 211 opinions on upcoming legislation were received
by the Commission from the national parliaments, 34 of which were concerned with
subsidiarity. The first case appeared three years after the Lisbon Treaty entered into force.!®’
The ex-ante control mechanism established in EU primary law by the Lisbon Treaty, therefore,
does not seem to be utilized too often. To present the case to the European Court of Justice, as
an ex-post form of control, remains a possible yet not very likely option to pursue. Still, it can
be understood as considerably strong control mechanism.

It should also be kept in mind that bigger involvement of national parliaments in the EU
decision making does not automatically constitute a positive feature of the EU law. Quite the
opposite, it could bear negative effects as well. The efficiency of lawmaking processes at the
EU level could, in fact, be hindered by an excessive interference of the Member States.

It can be concluded that the subsidiarity principle remains a legal rule which can result
in a scenario where arguably more power is given to the national parliaments, as well as where
the EU’s institutions fully exploit their decision-making authority. However, when analyzing
recent legal documents, it can be assumed that the Commission intends to give more legislative
powers to the regional and local authorities. This deduction is based on the latest
communications and other legally non-binding documents of the Commission, as well as on the
wording in the Union’s treaties and their protocols (and their new order). Yet, it can be remarked
that in the reality the Member States do not often intervene regarding the issue of too much

power is given to the EU institutions, even though they are provided with accurate legal tools.

4.2. EU Carbon Tax: the Competence Issue

When the EU wants to legislate in any area of its interest, it needs to be competent to do
so. Whether the EU has the competence to legislate in the area of a carbon tax is an issue closely

connected to the subsidiarity principle. All previous attempts to introduce an EU-wide carbon

194 DOUSSIS, Athinodoros — DELITHEOU, Vassiliki — ATHANASSOPOULOS, Constantinos. The Principle of
Subsidiarity. International Relations and Diplomacy. 2019, vol. 7 (07), p. 322.

195 ARRIBAS, Gracia Vara— BOURDIN, Delphine. What Does the Lisbon Treaty Change Regarding Subsidiarity
within the EU Institutional Framework?. EIPAScope. 2012 (2), p. 15.

51



tax in any form were blocked by some Member States. The subsidiarity principle has been the
main argument for the United Kingdom, a long-term opponent of tax harmonization.!*® The
current understanding of the subsidiarity principle tends to be that the principle should minimize
the democratic deficit of EU governance and thus one might argue that there is only limited
space for the wider harmonization of tax policies which generally remain a national topic.

The subsidiarity principle is an especially important guiding legal rule for decision
making in the area of shared competence. The policies related to energy, environment, and
taxation all fall within the shared competence of the EU and its Member States.!®’

However, subsidiarity is not the only issue when it comes to adopting a unified carbon
tax. When the EU decides to legislate, it requires a legal basis. When it comes to a potential
carbon tax measure, four possible policies that could constitute a legal basis for the
Commission’s action can be identified: environmental policy, energy policy, taxation, and
approximation of laws. A closer look at these possibilities given to the Commission by primary
European law should be provided here to decide which area, or areas, could best encompass the

EU’s competence to legislate.

4.2.1. Possible Categories of Policies

The general tax framework is at the EU level provided by the TFEU. The Articles 110-
113" relate to the harmonization of tax legislation concerning especially turnover taxes and

excise duties in particular, while Articles 114-118 cover the issue of approximation of laws.'*’

1% DAHL, Agnethe. Competence and subsidiarity. In: GUPTA, Joyeeta — GRUBB, Michael (eds.). Climate
Change and European Leadership: A Sustainable Role for Europe?. Dordrecht: Springer Science+Business
Media, 2000, p. 218.

197 Article 4 of the TFEU.

198 The TFEU prescribes that product originating from other Member State cannot be subject to a different tax than
domestic products, double taxation is undesirable and, generally, tax provisions aiming at harmonization should
be adopted via special legislative procedure unanimously after consulting the European Parliament and the
Economic and Social Committee.

199 In order to achieve the objections of the Article 26, the Parliament and the Council shall, under an ordinary
legislative procedure, adopt measures which should secure that similar tax policies and rates are applied in the EU
Member States. Article 26 prescribes the principles of the proper functioning of the internal market where free

movement of goods, persons, services and capital is ensured.
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Other provisions relevant to taxation are included also in Articles 45-66 (these refer to the free
movement of people, services, and capital), 191-192 (environment), and 107-109
(competition).

The principal provision of taxation law harmonization is included in TFEU Article
113.2% It stipulates that the Council shall adopt a provision for the harmonization of indirect
taxes so that the distortion of the internal market is prevented. The Article specifically mentions

01

indirect taxes,?’! which is the most likely form of a carbon tax (i.e., taxation of the carbon

content of, typically, an energy product). The 1992 carbon tax and the ETD were adopted based
on Article 113 or its predecessors.?%?

Another provision of EU primary law on which the carbon tax legislation could, in
theory, be based is the general approximation of laws provision of Article 115 of the TFEU 2%
It is more likely though that the new measure would follow the more specialized Article 191
and following, which set out the environmental objectives of the EU. The TFEU prescribes that
the European Parliament and the Council should, in order to achieve these objectives, act in
accordance with the ordinary legislative procedure.?** However, Article 192 (2) derogates the

previous one and stipulates that the Council should act unanimously when deciding on a

rovision primarily of a fiscal nature or a measure which can be seen as ‘significantly affectin
ly of a fiscal nat hich b ¢ ficantly affect

200 <The Council shall, acting unanimously in accordance with a special legislative procedure and after consulting
the European Parliament and the Economic and Social Committee, adopt provisions for the harmonisation of
legislation concerning turnover taxes, excise duties and other forms of indirect taxation to the extent that such
harmonisation is necessary to ensure the establishment and the functioning of the internal market and to avoid
distortion of competition.’

201 These are taxes that are collected via an intermediary, but then it is the customer who, ultimately, bears the
economic burden. Indirect taxes are value added tax, and excise duties (taxes) on alcohol, tobacco and energy. See
e.g. https://www.europarl.europa.eu/factsheets/en/sheet/8 1 /indirect-taxation.

202 WEISHAAR, Stefan. Carbon taxes at EU level — Introduction issues and barriers. WIFO Working Papers, No.
556.2018, p. 2.

203 “Without prejudice to Article 114, the Council shall, acting unanimously in accordance with a special legislative
procedure and after consulting the European Parliament and the Economic and Social Committee, issue directives
for the approximation of such laws, regulations or administrative provisions of the Member States as directly
affect the establishment or functioning of the internal market.’

204 Article 192 of the TFEU.
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a Member State's choice between different energy sources and the general structure of its energy

Supply’ .205

The application of the principle of subsidiarity has had a direct effect on the
aforementioned provisions. With the development of the EU and the growing appetite of some
Member States for greater autonomy over their policies, the TFEU established that some
legislation has to be passed through a complicated legislative process in order to be adopted at
the EU level. Again, it can be argued that greater autonomy goes against the cohesion agenda
of the EU and distorts the internal market and the revision of rules on legislative procedures
should therefore be reevaluated.

The Lisbon Treaty of 2009 also introduced rules specifically applicable to the field of
energy. Previously, the adoption of legislation in this area was based on either environmental
or internal market provisions.?®® The TFEU’s Article 194 introduced an ordinary legislative
procedure for energy policy to secure a properly functioning internal market.?” However,
Article 194 (3) again derogates from this rule by establishing a special legislative procedure if
the energy measure is primarily fiscal.

It can be assumed that these derogations indicate that the impacts of the subsidiarity
principle apply when it comes to fiscal measures (such as taxation). In these cases, comparably
broader powers are given to the Member States in that a special legislative procedure must be

applied when deciding on these.

4.2.2. How the Subsidiarity Principle affects EU Legislative Powers

205 In July 2021, a proposal for a directive restructuring the energy taxation framework was presented (as a part of
the ,,Fit for 55 package®). The proposal is based on Article 113 and 192(2). Thus, the Commission has decided not
to adopt a singular new carbon tax but merely to reconstruct existing energy taxation framework. Both Articles
then require unanimity in the Council.

206 WEISHAAR, Stefan. Carbon taxes at EU level — Introduction issues and barriers. WIFO Working Papers, No.
556.2018, p. 3.

207 According to the Article 194, policy on energy shall aim to ‘(a) ensure the functioning of the energy market;
(b) ensure security of energy supply in the Union; (c) promote energy efficiency and energy saving and the
development of new and renewable forms of energy, and (d) promote the interconnection of energy networks.’
Therefore, it can be presumed that it is an area related to the areas of environment and European Union internal

market.
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As explained, powers over taxation measures have traditionally been entrusted to the
Member States. That is one of the reasons why the EU taxation system has not been
significantly reformed. Thanks to strong opposition from some of the EU countries, it remains
quite rigid or even outdated. The understanding of the subsidiarity principle has lately been to
give more space to the states. Its influence can also be tracked in the EU’s legislative processes,
since different types of policies must, according to primary law, undergo different procedures.

Whether a measure must be adopted via ordinary or special legislative procedures
depends on how a proposal is framed — put forward to the legislative procedure by the
Commission. The bill can be presented as a taxation, environmental, energy, or any other
measure. EU case law can provide guidelines to identify the main purpose of a proposed
measure which will then have the effect on legislative procedure applied.

If there are, in fact, two purposes, one must look into whether there is a predominant
one. The identified principal purpose then dictates the measure’s legal basis.??® Taking the
carbon tax as an example, two most likely purposes can, theoretically, be identified:
environmental protection (which undergoes procedures under the provisions of Articles 191
and 192) and energy regulation or promotion of alternative energy sources (Article 194). The
following legislative procedure will then be reliant on the identified predominant purpose. This
needs to be specified by the submitting entity together with arguments proving the predominant
purpose.

In cases where there is no single clear purpose or the measure even has several purposes
or components without any clear center of gravity, it must be based on various legal bases.?"
However, the legislator cannot base its proposal on multiple bases when procedures differ from

each other or are in any way liable to undermine the rights of the European Parliament.?!

208 See e.g.: Case C-42/97 Parliament v Council [1999] ECR [-868, paras. 39-40;

Case C-36/98 Spain v Council [2001] ECR 1-779, para. 59;

Case C-211/01 Commission v Council [2003] ECR 1-8913, para. 39.

209 Case C-165/87 Commission v Council [1988] ECR 5545, para. 11; Case C-178/03 Commission v European
Parliament and Council [2006] ECR 1-107, paras 43-56.

210 Case C-178/03 Commission v European Parliament and Council [2006] ECR 1-107, para. 57;

Joined Cases C-164/97 and C-165/97 Parliament v Council [1999] ECR I-1139, para. 14;

Case C-300/89 Commission v Council (‘Titanium dioxide’) [1991] ECR 1-2867, paras 17-25;

Case C-338/01 Commission v Council [2004] ECR 1-4829 (Recovery of Indirect Taxes), para. 57.
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Taking carbon tax as an example, one can find even three purposes — the need to protect the
environment, the state’s interest in a new source for the national budget, or its demand for
diversification of its energy mix (in a way that it supports renewable sources of energy against
traditional sources).

A carbon tax could most likely fall under both Articles 192 and 194*!'! and which policy
would be the dominant one would depend on the bill’s proposer. Both Articles prescribe the
same procedures, i.e., an ordinary legislative procedure, or, in the case of a measure primarily
of a fiscal nature, a special legislative procedure.

Therefore, in order to figure out which legislative procedure would apply, the term
‘primarily of a fiscal nature’ needs to be further clarified. It shall be noted that there is only a
small number of cases brought to the EU Court of Justice that would require the clarification
of the term.?'?> However, using a verbal interpretation method, ‘primarily’ would, most likely,
in the case of the aforementioned articles indicate that the measure’s main purpose is a fiscal or
budgetary one. The interpretation is in line with the current way of interpreting the principle of
subsidiarity — it safeguards what is arguably one of the most important concerns of the EU
Member States; in this case, the tax revenue implications.?!?

The interpretation of the term ‘fiscal measure’ might then be complicated, given the

differences in national fiscal and tax laws, as well as the legal traditions of the EU’s Member

211 Carbon tax would be a specialized tax. Its main purpose would be to of environmental or energy nature. Thus,
it can be argued that it would not be submitted under the general tax provisions of primary law.

212 WEISHAAR, Stefan. Carbon taxes at EU level — Introduction issues and barriers. WIFO Working Papers, No.
556.2018, p. 4.

It shall be noted that since the interpretation of the wording determines what legislative procedure is applied, one
would expect that clarification of the term ‘primarily of a fiscal nature’ would frequently be subject to review of
the EU Court of Justice. Currently, there are almost no cases clarifying the term in the environmental and energy
policy context.

According to Weishaar, absence of interpretation guidelines can imply three things: i) the interpretation is not
important or the measure is not controversial, ii) no or only a few environmental or energy fiscal measures were
proposed, or iii) Member States prefer negotiation when proposing controversial measures. He finds that there
were, in fact, no fiscal measures adopted under Art. 192(2) or 194(3), and therefore that the explanations under ii)
and iii) are quite likely.

213 WEISHAAR, Stefan. Carbon taxes at EU level — Introduction issues and barriers. WIFO Working Papers, No.
556.2018, p. 4.
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States. However, two main interpretation streams can be identified — one narrow and another,
wide interpretation. Most proponents of the first interpretation believe that the term refers only
to taxes or that there is no certainty what exactly the term ‘fiscal’ means at all. The advocates
of the latter believe the term includes both taxes and fees.?!'# Hence, it can be concluded that
since uncertainty regarding the meaning of the term ‘primarily of a fiscal nature’ remains, one
can argue that there might still be some room for speculation whether a new measure should
follow the ordinary or special legislative procedure.

In general, though, measures such as energy or environmental taxes (falling under
Articles 192(2)(a) or 194 (3)) were, in the past, understood as requiring the Council’s
unanimity.?!'> Moreover, when examining the TFEU, it can be observed that all tax and fiscal
measures require a special legislative procedure.?'®

However, given the development of the Union and the process of its integration, the
rule of unanimity and special procedures regarding tax measures might seem obsolete
nowadays and the subsidiarity principle should not be interpreted here as preventing policies at
the EU level from being adopted. A Union-wide unified carbon tax is one of the preferred
options for reaching its international climate commitments. As such, the ordinary legislative
procedure should be understood as the ideal option for pushing more progressive policies

through.

It can be assumed that the understanding of the subsidiarity principle in a way that the
Member States are more involved in the decision making at the EU level (which is likely the
current prevalent tendency), is largely reflected in the environmental and energy measures of a
fiscal nature. However, the exact meaning of the term ‘primarily of a fiscal nature’ has not yet

been satisfactorily clarified. It can be assumed that the carbon tax could be submitted to the EU

214 Tbid.

215 Advocate General Léger on C-36/98 Spain v. Council [2001] ECR I-779. Also included in Art. 223 (2): The
European Parliament, acting by means of regulations on its own initiative in accordance with a special legislative
procedure after seeking an opinion from the Commission and with the consent of the Council, shall lay down the
regulations and general conditions governing the performance of the duties of its Members. All rules or conditions

relating to the taxation of Members or former Members shall require unanimity within the Council.

216 See e.g. Article 113.
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legislative procedure as an ordinary environmental or energy measure (if presumed as not
having any impact on the Member States’ choice of energy sources) or (and this is the less
likely option) as a measure focused on the approximation of laws under Article 114 of the
TFEU. This would be possible if it was justified that its (primary) purpose is not fiscal. In the
case of environmental and energy measures, it could be argued that the proposed measure is
needed for reaching the general objectives included in Article 191 (environment) and/or Article
194 (energy).?!” This could ease its adoption since, to achieve these objectives, the TFEU
requires the European Parliament and the Council to establish necessary measures and these
should be adopted under the ordinary legislative procedure.?!8

In order to understand if and how carbon tax at the EU level could be adopted (ideally
via the ordinary legislative procedure), the legislative processes regarding other pieces of

legislation of a similar character should be explored, as well as provisions allowing the use of

the ordinary legislative procedure.

217 According to Article 191, these include ‘preserving, protecting and improving the quality of the environment;
protecting human health; prudent and rational utilisation of natural resources;’ and (for our case probably most
relevant) ‘promoting measures at international level to deal with regional or worldwide environmental problems,
and in particular combating climate change’. According to Article 194, the TFEU’s energy policy should: ‘ensure
the functioning of the energy market; ensure security of energy supply in the Union; promote energy efficiency
and energy saving and the development of new and renewable forms of energy’ (probably the most suitable
objective); and ‘promote the interconnection of energy networks’.

218 Article 192 (1) and Article 194 (2) — consultation of the Economic and Social Committee and the Committee

of the Region is needed.
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S. Exploring the Possibilities for the Adoption of an EU

Carbon Tax

5.1. Future Common Framework

Some EU Member States have already introduced a tax based on the ratio of carbon
content and produced energy, either in the form of a unique taxation instrument or as a
component of a general energy tax. However, a common framework setting rules on the
taxation of carbon content at the EU level, which could help with reaching its energy and
climate goals, is still missing.

There are multiple adoption barriers identified by the literature that could hinder the
common carbon tax framework. These are addressed in the following chapters. The main
obstacles which can be identified are categorized as follows: unanimity requirement (already
introduced in previous chapters about possible legal bases for the new legislation), national
legal frameworks, national interests, and institutional memory.?"

As in the case of energy tax, though, a carbon tax has the potential to affect energy prices
and contributes to reaching climate and energy targets set out in the Paris Agreement. It can

therefore be argued that there is a case for a common framework — for both preventing

219 WEISHAAR, Stefan. Carbon taxes at EU level — Introduction issues and barriers. WIFO Working Papers, No.
556. 2018, p. 5-7.

Unanimity requirement means that measures primarily of a fiscal nature must be approved by all EU Member
States (more on this in previous chapters).

As the national legal framework barrier Weishaar identifies the issue of different interpretations of the EU rules
caused by the several equally authentic language versions.

National interest will most likely constitute a very significant problem to a common carbon tax framework,
especially if the measure will undergo the special legislative procedure. It is so because a Member State’s position
in the Council, and thus its voting, is governed by its national interests such as its energy mix, natural resources
policies and other economic interests.

When it comes to the institutional memory issue, Weishaar argues that the Commission may be hesitant to refrain
from proposing a new carbon tax as it appears difficult to accept (the tax was proposed multiple times in the past,

both as a separate measure and as a part of existing energy tax).
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distortions to the internal market (in prices of energy throughout Europe), and reaching climate
mitigation objectives.??

Taking into account the history of carbon tax proposals, it can be assumed that it is a
more likely possibility that the common carbon tax framework will be adopted as a component
of existing energy tax legislation.??! This indication is included in the European Green Deal,**?
as well as in the 2020 ETD revision-related public consultation.?** A carbon tax sui generis thus

remains an option for the future.

5.1.1. ETD Reyvision

First option that will be explored is the revision of existing framework for the taxation
of energy products (ETD).

In 2019, the European Commission published a report??*

concerning the functioning of
the ETD (further addressed as ‘report’). The document’s publication followed the Regulatory
Fitness and Performance (REFIT)?? exercise and public consultations. One of the purposes of

the report is to assess whether ‘new concerns and challenges have arisen since its [ETD]

220 Which is one of the objectives of the EU environmental policy according to the Art. 191(1) of the TFEU.

221 Majority or more recent proposals of carbon tax was submitted as a new measure under the ETD, see previous
chapters.

222 See e.g. Article 2.1.1. of the European Green Deal.

223 European Commission. EU Green Deal — Revision of the Energy Taxation Directive. In: European Commission
[online] [accessed: 2020-08-14]. Available at: https://ec.europa.cu/info/law/better-regulation/have-your-
say/initiatives/12227-Revision-of-the-Energy-Tax-Directive/public-consultation.

224 Commission Staff Working Document of 11 September 2019: Evaluation of the Council Directive 2003/96/EC
of the 27 October 2003 restructuring the Community framework for the taxation of energy products and electricity
SWD(2019) 332 final.

The purpose of the report on functioning of the ETD is, among others, to ‘assess whether new concerns and
challenges have arisen since its adoption, which cannot be addressed by the Directive in its present form’. (p. 6
of the report).

225 See Evaluation and Fitness Check (FC) Roadmap, Ref. Ares(2017)4224148 - 29/08/2017, published on
Evaluation Energy Taxation Directive. Available at: https://ec.europa.eu/info/law/better-regulation/have-your-

say/initiatives/1478-Evaluation-Energy-Taxation-Directive.
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adoption, which cannot be addressed by the Directive in its present form **° and thus whether
policy change is needed to address the shortcomings of the ETD.

The Report emphasizes the Commission’s call for a shift from the prevalence of labor
to environmental taxes. Nevertheless, the composition of the Member States’ tax revenues has
barely changed over the last decade. The same can be observed with regards to the excise tax
rates included in the ETD.2?” The report also stresses that energy and climate policies have
developed significantly since 2003 when the ETD was adopted. Taxation is expected to play an
important part when achieving the climate objectives, yet the ETD does not contribute to
reaching them.

The report mentions several reasons indicating that the current wording of the ETD is
not ideal for reaching the EU’s key objectives in the area of energy and climate. Another
highlighted fact is that the ETD does not guarantee a favorable tax treatment of low carbon
fuels and renewable energy. Nor does it, for instance, recognize some of the new types of fuels,
such as hydrogen and biomethane. ?*® That can potentially result in a situation in which
renewable energy, biofuels, or other more sustainable forms of energy are taxed at a less
favorable or, in some of the EU countries, even higher rate than fossil energy.?*’

There is also a lack of alignment between the ETD and the EU ETS*°, according to the

report. Overall, its contributions to meeting the objectives of the Paris Agreement are rather

226 Commission Staff Working Document of 11 September 2019: Evaluation of the Council Directive 2003/96/EC
of the 27 October 2003 restructuring the Community framework for the taxation of energy products and electricity
SWD(2019) 332 final, p. 6.

227 For an overview of tax rates on products included in the ETD see Annex 1. Diverse rates the Member States
apply indicate a possible distortion of internal market.

228 The report mentions also some formal shortcomings of the ETD such as lack of clarity in the wording of some
provisions, unorganized structure, as well as material flaws: excessive flexibility of certain measures, or significant
differences among national tax rates of some energy products possibly resulting in fragmentation of the internal
market.

229 Commission Staff Working Document of 11 September 2019: Evaluation of the Council Directive 2003/96/EC
of the 27 October 2003 restructuring the Community framework for the taxation of energy products and electricity
SWD(2019) 332 final, p. 23.

It should be noted that this situation contradicts the general environmental polluter pays principle.

230 According to the EU ETS Directive (2003/87/EC) energy taxation should function in a way it limits emissions
from the installations excluded from the EU ETS (Recital 24 of the Directive 2003/87/EC of the European
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limited. The report concludes with the statement that ‘despite the legislators’ explicit intention
to support environmental objectives with some of the ETD provisions, there is a degree of
dissonance between the desired and the actual effects of the tax framework. This is especially
noticeable with regards to recent developments of environmental policy at Union level. The
main source of this dissonance is the high level of flexibility allowed to the Member States
regarding the implementation of the Directive and the lack of coherence when it comes to the
definition of rates (energy content and CO> emissions).?!

The ETD revision process is currently underway.?*? The main purpose of the Directive’s
review is to ensure that its current wording can ensure the proper functioning of the internal
market and that it is in line with other EU policies, legislation and technological advances.?** It
is therefore very likely that a CO2 component of the generic energy tax would be suggested as
a part of the revision.?**

The main goal of the public consultation that precedes the ETD’s revision is to collect

ideas and to understand the needs of the affected stakeholders. The explanatory note to the

Parliament and of the Council of 13 October 2003 establishing a scheme for greenhouse gas emission allowance
trading within the Community and amending Council Directive 96/61/EC). The ETD does not secure this.
Moreover, some sectors are excluded from the scopes of both the ETD and the EU ETS directive or have certain
advantages (p. 52 of the report)

231 Commission Staff Working Document of 11 September 2019: Evaluation of the Council Directive 2003/96/EC
of the 27 October 2003 restructuring the Community framework for the taxation of energy products and electricity
SWD(2019) 332 final, p. 65.

232 First round of feedback gathering was in 2017. See: https://ec.europa.eu/info/law/better-regulation/have-your-
say/initiatives/1478-Evaluation-Energy-Taxation-Directive

Currently, the second review round is taking place, in line with the plan set out by the European Green Deal:
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12227-Revision-of-the-Energy-Tax-
Directive/public-consultation.

23 Ibid.

234 The revision of the ETD should be part of the so-called Fit for 55 Package. This group of legislative proposals
should be introduced in summer 2021. Its main purpose is to prepare the EU for reaching the target of 55%
emission reduction in 2030. The Commission has not indicated what the ETD revision will be comprised of. More

at: https://www.europarl.europa.eu/legislative-train/theme-a-european-green-deal/package-fit-for-55.
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procedure?*® mentions the importance of the review for the delivery of the European Green
Deal.23¢
To predict the results of the ETD’s review would not, as of now, be an easy task. It can

be presumed that the Commission will propose the inclusion of the carbon component of the

1 237

tax, as this would be in line with the wording of the European Green Dea However, the

Commission could also decide to merely to increase the ETD’s tax rates and modify measures

focused on exemptions.?*

Even so, the explanatory note specifically refers to the EU’s international commitments

92% and it emphasizes that ‘the

as well as the above-mentioned report from September 201
Directive does not adequately promote greenhouse gas emission reductions, energy efficiency,

or alternative fuels’ and that ‘the ETD does not achieve anymore its primary objective in

235 European Commission. EU Green Deal — Revision of the Energy Taxation Directive. In: European Commission
[online] [accessed: 2020-08-14]. Available at: https://ec.europa.cu/info/law/better-regulation/have-your-
say/initiatives/12227-Revision-of-the-Energy-Tax-Directive/public-consultation.

236 The Commission states that ‘To deliver the European Green Deal, there is a need to rethink policies for clean
energy supply across the economy, industry, production and consumption, large-scale infrastructure, transport,
food and agriculture, construction, taxation and social benefits. Well-designed taxes play a direct role by sending
the right price signals and providing the right incentives for sustainable practices of producers, users and
consumers. The revision of the Energy Taxation Directive is an integral part of the European Green Deal and
should be focused on environmental issues.” See https://ec.europa.eu/info/law/better-regulation/have-your-
say/initiatives/12227-Revision-of-the-Energy-Tax-Directive/public-consultation.

237 The EGD states that the Commission is planning to propose a revision of the ETD which will be ‘focusing on
environmental issues’. Furthermore it, in the connection with the revision, anticipates the end of fossil-fuel
subsidies and revision of current tax exemptions (see paragraphs 2.1.1 and 2.1.5 of the EGD).

238 The Commission has stably supported the abolition of tax exemptions. Specific rates should be set to all
products, their height then can be modified.

239 Commission Staff Working Document od 11 September 2019: Evaluation of the Council Directive 2003/96/EC

of the 27 October 2003 restructuring the Community framework for taxation of energy products and electricity

SWD(2019) 332 final.
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relation to the proper functioning of the internal market’.>*° That could also be understood as
an indication of the Commission’s determination to introduce a carbon tax.*!

In the European Green Deal’s Annex, the submission of the ETD’s review proposal was
anticipated by June 2021 while the public consultation ended in October 2020. The revision
was eventually made public in July 2021 and it indeed suggests the introduction of the carbon
content of the energy excise tax. Since it is based on Articles 113 and 192(2) demanding
unanimity, this will, most likely, hinder the EU institutions from adopting the measure.

One of the possibilities of how to avoid the special legislative procedure is to submit the
proposal as a regular environmental or energy regulation (i.e., a provision not of a fiscal nature),
as argued above. However, EU primary law also offers other provisions that can ensure that a

qualified majority procedure is applied.

5.1.2. Overcoming the Obstacles

Since it is currently of a common understanding that taxation measures should be
adopted via the special legislative procedure, it is quite likely that the new taxation measure
will require special legislative procedure?** (assuming the Commission will not eventually
justify that the measure is not primarily of fiscal nature)**. The special legislative procedure

requires unanimity in the Council.

240 European Commission. EU Green Deal — Revision of the Energy Taxation Directive. In: European Commission
[online] [accessed: 2020-08-14]. Available at: https://ec.europa.cu/info/law/better-regulation/have-your-
say/initiatives/12227-Revision-of-the-Energy-Tax-Directive/public-consultation.

241 This is also mentioned in Chapter 5.2 of the Commission Staff Working Document od 11 September 2019:
Evaluation of the Council Directive 2003/96/EC of the 27 October 2003 restructuring the Community framework
for the taxation of energy products and electricity SWD(2019) 332 final.

242 See Annex 3 for the overview of pieces of law already in force and their primary law base.

243 Then, the ordinary legislative procedure would be used. This way of legislation making requires qualified
majority in the Council’s decision making is reached under two conditions: 55% of Member States vote in favor,
these Member States represent at least 65% of the EU population. The decision can still be blocked by so called

‘blocking minority’: at least four Member States representing more than 35% of the EU population. See:

https://ec.europa.eu/taxation_customs/taxation/decision-making-eu-tax-policy en.
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In the past, there have been a few proposals from the Commission to move from
unanimity to qualified majority voting in a limited number of tax areas.’** Even though the
Commission presented multiple examples?* of why qualified majority voting is not an ideal
approach, the change of the EU rules in the area of taxation has not been approved.

As argued above, the unanimity requirement can have certain negative effects. The rule
can be seen as undermining the progress of the European integration, legislation approximation,
and internal market integrity. Moreover, in the special legislative procedure, the directly elected
European Parliament is partially excluded from the decision-making process.?*® On the other
hand, unanimity on in the issue of taxation might seem desirable, since national budgetary
interests are concerned.

Even though there has not yet been any measure passed under Article 192(2) or 194(3)
of the TFEU,**" it is commonly believed that taxation measures require unanimity.>*3 However,

in the past, the adoption of unified carbon tax rules at the EU level was effectively prevented

24 These included proposals to combat tax fraud and environmental protection proposals. The Commission
organized an intergovernmental conference in 2003, yet the legislative shift was not approved. See: European
Commission. Taxation and Qualified Majority Voting. In: European Commission [online] [accessed: 2020-08-
15]. Available at: https://ec.europa.eu/taxation_customs/general-information-taxation/taxation-qualified-
majority-voting_en.

245 European Commission. Qualified Majority Voting on Tax Issues: Detailed Arguments and Specific Examples
by Sector. In:  FEuropean  Commission  [online] [accessed:  2020-08-15].  Available at:
https://ec.europa.eu/taxation_customs/sites/taxation/files/resources/documents/egs _en.pdf.

246 When applying an ordinary legislative procedure, European Parliament and the Council decide on an equal
footing on a proposal put forward by the European Commission. In certain cases defined in the Treaties special
legislative procedure applies. In these cases, the Council acts as a sole legislator and the Parliament’s role is
reduced to giving a consent or being consulted. See: https://eur-
lex.europa.eu/summary/glossary/special legislative procedure.html. See also:
https://ec.europa.eu/taxation_customs/taxation/decision-making-eu-tax-policy en.

247 WEISHAAR, Stefan. Carbon taxes at EU level — Introduction issues and barriers. WIFO Working Papers, No.
556. 2018, p. 11.

248 Advocate General Léger on C-36/98 Spain v. Council [2001] ECR I-779 or European Parliament. General tax
policy. In: Fact Sheets on the European Union [online]. 2019-05 [accessed: 2020-08-15]. Available at:

https://www.europarl.europa.eu/factsheets/en/sheet/92/general-tax-policy.
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by the unanimity requirement.?*® Even though the EU has, over time, moved to the qualified
majority voting in most areas,?*® the unanimity rule remained as regards the taxation rules.?*!
Qualified majority rule is a manifestation of the principle of compromise, which is one of the
main cornerstones of the Union and it may speed up a legislation-making process.

In its policy documents,?>? the Commission sums up three main objectives the future
energy taxation framework should deliver. It should support the clean energy transition;
contribute to sustainable and fair growth; and reflect social equity considerations.?>* To achieve
these objectives, qualified majority voting is arguably the preferable option when adopting new
legislation.

If environmental and energy measures of a fiscal nature were to be approved via the
ordinary legislative procedure and qualified majority voting, a change of primary law would be
needed. That would require an amendment to the founding treaties, which, in most cases, means
a considerably long process. However, there are faster and relatively easier options for the
switch to a qualified majority when deciding on tax measures. EU primary law includes

provisions enabling the use of ordinary legislative procedure and qualified majority voting,

24 The unanimity rule is a requirement for all EU countries represented via the Council to be in agreement when
adopting a proposal. The number of policy areas which requires unanimity was significantly reduced by the Single
European Act (1987) and, later on, by the Lisbon Treaty (2009). Areas such as taxation, social security, foreign
and defense policy, new members accession and police cooperation rules still remain to be decided under the
unanimity rule. See: https://eur-lex.europa.eu/summary/glossary/unanimity.html.

250 Currently, ordinary legislative procedure with qualified majority voting requirement is applied for more than
80% of legislative procedures. See: https://ec.europa.cu/taxation_customs/taxation/decision-making-eu-tax-
policy en.

23! Communication from the Commission to the European Parliament, the European Council and the Council: A
more efficient and democratic decision making in EU energy and climate policy of April, 9 2019, COM(2019)
177 final, p. 2.

232 See e.g.: Communication from the Commission to the European Parliament, the European Council and the
Council: A more efficient and democratic decision making in EU energy and climate policy of April, 9 2019,
COM(2019) 177 final.

253 Communication from the Commission to the European Parliament, the European Council and the Council: A
more efficient and democratic decision making in EU energy and climate policy of April, 9 2019, COM(2019)

177 final, p. 5-7.
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even in cases when the treaties require special procedures. These are so-called ‘passerelle
clauses’ and ‘procedures of enhanced cooperation’>>*

The TEU, as well as the TFEU, contains passerelle clause provisions. These unlock the
opportunity to decide, under certain circumstances, that some measures normally requiring
unanimity or special legislative procedure can be adopted via qualified majority voting under
the ordinary legislative procedure. However, in order to exercise this competence, certain
conditions exist which can curtail the application of the clauses.

The passerelle clause included in Article 192(2) TFEU's second subparagraph?>® can be
applied in the cases of primarily environmentally focused legislation and of a fiscal nature.
However, in order to use the opportunities offered by the passerelle clause, the Council must
unanimously agree upon the use of it. Moreover, consultations with the European Parliament,
the Economic and Social Committee, and the Committee of the Regions are required, too. The
measure which should be decided upon via the passerelle clause must be primarily of an
environmental nature. Since reaching the Paris Agreement targets requires appropriate tax
adjustments and energy production and use are responsible for a significant portion of the EU
CO; emissions, the carbon tax could benefit from the application of the TFEU’s passerelle
clause.?®

There is also a general passerelle clause included in Article 48(7) of the TEU, which

would provide for qualified majority voting for tax measures primarily designed for reaching

254 There is also another theoretical possibility which has, however, never been used by the EU institutions: Article
116 TFEU allows for qualified majority voting under the ordinary legislative procedure in cases when there are
different tax rules in the Member States causing distortions of competition. This distortion cannot be removed via
the cooperation with Member States. However, using this provision is conditional upon approval of the Parliament
and the Council and its usage would most likely be very difficult to justify.

See: Communication from the Commission to the European Parliament, the European Council and the Council:
Towards a more efficient and democratic decision making in EU tax policy of January, 15 2019, COM(2019) 8
final, p. 8-10.

255 The first subparagraph prescribes special legislative procedure for environmental measures primarily of a fiscal
nature — the second derogates from it by enabling the use of the ordinary legislative procedure.

236 Communication from the Commission to the European Parliament, the European Council and the Council: A
more efficient and democratic decision making in EU energy and climate policy of April, 9 2019, COM(2019)
177 final, p. 8.
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the energy goals.?>’ This provision again allows the European Council to adopt a decision
authorizing the use of a qualified majority where special legislative procedure or unanimity is
needed. However, not only the European Council must agree on the use of the clause
unanimously, but this initiative also has to be notified to the national Parliaments, which can
express their opposition within six months of such notification. This means that the passerelle
clause included in Article 48(7) of the TEU introduces the possibility to switch to qualified
majority voting, which, however, again needs to be adopted unanimously. If a co-decision by
the European Parliament is obtained, decision-making can move to the ordinary legislative
procedure.?*

The clauses do not directly affect Member States’ competencies in the field of taxation
represented through the Council. Triggering this tool would essentially just alter the way their
competencies are exercised. The idea to move from unilateral decision-making to using the
passerelle clauses is also contained in a few recent policy documents from the Commission,?>
which emphasize that their use would ensure that the powers of the directly-elected European
Parliament and the Council in this decision-making would be balanced. However, since the
application of the passerelle clause still requires unanimity within the Council, hence the
Member States, it does not help to overcome difficulties that the carbon tax encountered in the
past (i.e., the opposition of some EU countries).

Based on the above-mentioned Commission’s policy papers which propose the use of

passerelle clauses, they seem likely to be adopted in future >*° (in comparison with, for instance,

257 Ibid.

2% Communication from the Commission to the European Parliament, the European Council and the Council:
Towards a more efficient and democratic decision making in EU tax policy of January, 15 2019, COM(2019) 8
final, p. 10.

2 For instance, the aforementioned documents ‘Communication from the Commission to the European
Parliament, the European Council and the Council: Towards a more efficient and democratic decision making in
EU tax policy’ and the ‘Communication from the Commission to the European Parliament, the European Council
and the Council: A more efficient and democratic decision making in EU energy and climate policy’.

260 The Commission proclaims that ‘For the Commission, the question is no longer whether there is a need to

move away from unanimity in taxation, but rather how and when to do it.’
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proposing changes to primary law). Such a move would also very likely form a general
approach towards using passerelle clauses and therefore ensure a faster legislative process in
the future.?®!

Another option for the move to an ordinary legislative procedure is the exploitation of
the so-called enhanced cooperation procedure. The possibility is embedded in Article 20 TEU
while detailed arrangements are laid down in Articles 326 to 334 TFEU. If specific conditions
are met, a group of Member States can undertake steps that would, in normal circumstances,
fall within the ambit of the Council as a whole. A minimum of nine Member States are needed
to establish enhanced cooperation within the Union’s non-exclusive policy area?®* and this
move should aim to further the overall EU’s objectives (such as its environmental and energy
goals of the EU). The decision to use enhanced cooperation must be adopted unanimously by
the Council as a ‘last resort’ in cases when the decision about a specific issue cannot be reached
within a reasonable period.?®> The use of the measure must be proposed by the Commission
and agreed on the European Parliament’s ground. If agreed, only the Council members who are
representing the Member States engaged in enhanced cooperation take part in the vote when
deciding on the proposed measure (all other Member States can however participate in the
deliberations).?* According to Article 333 of the TFEU, the Council members engaged in the
enhanced cooperation can even agree that a provision which, under normal circumstances,
requires the special legislative procedure, can be adopted via an ordinary procedure. However,
it must be noted that acts adopted in this procedure then bind the participating states only, and

not the EU as a whole.?%® The cooperation also cannot undermine the internal market or other

See: Communication from the Commission to the European Parliament, the European Council and the Council:
Towards a more efficient and democratic decision making in EU tax policy of January, 15 2019, COM(2019) 8
final, p. 11.

261 Which is outlined in the roadmap included in the Communication from the Commission to the European
Parliament, the European Council and the Council: Towards a more efficient and democratic decision making in
EU tax policy.

262 According to Article 20 TEU and 329 TFEU, the enhanced cooperation can be used only for decision making
in areas which are not in the exclusive competence and the foreign and security policy.

263 Article 20(2) of the TEU.

264 Article 20(3) of the TEU.

265 Articles 20(1), 20(2), 20(3), 20(4) of the TEU.
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EU policies, such as economic, social, and territorial cohesion policies. The primary law
provisions also stipulate that the use of this provision cannot constitute any kind of barrier to
trade or trade discrimination.?6®

Applying this procedure is, in theory, able to overcome a deadlock if a given proposal
is blocked by an individual country or a group of Member States in the Council. However, it is
not an optimal solution to the systemic issue of the unanimity requirement, nor does it secure
more efficient and just decision making in the area of EU tax policy over a longer time.

In 2013, the procedure has been approved, for instance, for the Financial Transaction
Tax, which had long been discussed by all Member States.?®’” However, even though the
procedure followed all the prescriptions, the group of participating states failed to agree on a
common framework for the tax and, currently, the measure is on hold.?*

Using the procedure could ease the adoption of unified rules for the CO»-based tax
which would, however, then only be applicable in specific Member States. Since one of the
objectives of the European tax policy is the protection of the internal market’s integrity, it can
be argued that a tax agreed only among a few Member States would not ultimately help to reach
this objective. The same accounts for the EU’s objective to reach international commitments in

the area of energy and climate.

5.2. Examples of other Taxation Measures

Carbon tax proposals introduced in the past can serve as an example of how a new
carbon tax, either in the form of a new taxation measure or as a component of existing energy
tax, could be adopted. Currently, it is understood that taxation measures should be decided upon
unanimously which makes any kind of progress difficult since, in fact, each Member State has
the right to veto a proposal. Therefore, in order to support the case for simplified adoption
procedures at the EU level, the adoption process of other pieces of legislation should be

explored. The goal of this investigation is to find out whether there was any legislation (with

266 Article 326 of the TFEU.
267 See: https://eur-lex.europa.eu/summary/glossary/enhanced cooperation.html.
268 See: https://www.europarl.europa.eu/legislative-train/theme-deeper-and-fairer-internal-market-with-a-

strengthened-industrial-base-taxation/file-financial-transaction-tax
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similar objectives in the area energy, environment, or taxation) that was, in fact, adopted via
the ordinary legislative procedure.

The 1992 carbon tax proposal (see Chapter 3.3.1) was based on Article 99 of the Treaty
Establishing the European Community?*® (now Article 113 TFEU), as well as its Article 130s
(currently Article 192 TFEU). However, at that time, neither Article 99, concerning excise
duties, nor Article 130 on the internal market included provisions providing different treatments
to measures of a fiscal and non-fiscal nature. Both, however, required unanimity universally.?”
Therefore, the original proposal is not very suitable for the supporting of our case.

The proposals of 1995 and 199727! (see Chapter 3.3.1) were based on Article 189a and
Article 99 respectively, of the Treaty Establishing the European Community. Article 189a
required unanimity since the proposal was merely an amendment to a previous proposal. The
same applies to Article 99. Again, these provisions did not distinguish between measures of
fiscal and non-fiscal nature. It can be argued that this was a common trend in the early years of
the European Union (formerly European Community) — a quite common unanimity rule
standard implies a low degree of integration within the Union.

The ETD introduced in 2003 was based on Article 113 of the TFEU (which used to be
Article 93 of the Treaty Establishing the European Community)?’?, was passed through the
special legislative process and voted upon unanimously. Again, the directive does not represent

the best case for the support of a waiver of the unanimity requirement and the special legislative

269 The Treaty Establishing the European Community (first version adopted as the Rome Treaty on March, 25
1957) in its 1992 version. Available at: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A11992E%2FTXT

270 Articles 99 and 130 of the Treaty Establishing the European Community and WEISHAAR, Stefan. Carbon
taxes at EU level — Introduction issues and barriers. WIFO Working Papers, No. 556. 2018, p. 8.

271 Amended Proposal for a Council Directive Introducing a Tax on Carbon Dioxide Emissions and Energy, COM
(95) 172 final. https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:51995PC0172&from=EN; and
Proposal for a Council Directive Restructuring the Community Framework for the Taxation of Energy Products,
COM (97) 30 final. https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:1997:0030:FIN:EN:PDF.

272 Consolidated version of 2002:

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12002E%2FTXT.
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procedure rule. Same as in the previous case, its amendment proposed in 201137

was again
based on the same provision as its original piece of legislation (in this case Article 113 of the
TFEU).

All the above-mentioned legislation and proposals for legislation were specifically
about carbon (or general energy) taxation. None of them provide support for the argument to
introduce the ordinary legislative procedure for the new carbon tax proposal. Therefore, to find
out whether there was any other piece of legislation that could be characterized as ‘of a fiscal
nature’ adopted via the ordinary legislative procedure, an analysis of few groups of legislation
was conducted. The results of this research — an overview of these pieces of legislation, their
legal bases, and further details — can be found in Annex 3.

The methodology and results of the research are as follows: First, the existing EU tax
legislation, mainly concrete directives and regulations, both of an older date and more recent
ones, were reviewed and their legal bases were explored.?’* To conclude, it was found that all
these taxation directives were based on the articles of treaties that demand unanimity and
special legislative procedure. Only one regulation was based on an article requiring ordinary
legislative procedure (Regulation of the European Parliament and of the Council establishing
the 'Fiscalis' programme for cooperation in the field of taxation, which was based on Articles
114 and 197 of the TFEU)?”°. However, the character of this regulation is more of a technical
nature, establishing a program for administrative cooperation among the Member States, not a
tax framework. Hence, it is unlikely to be suitable for supporting our case.

The second group of legal instruments that was studied was directives and regulations

based on TFEU articles focused on environment and energy that do not require a special

273 Proposal for Council Directive amending Directive 2003/96/EC restructuring the Community framework for
the taxation of energy products and electricity of April, 13 2011 COM(2011) 169 final.

Available at: https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011:0169:FIN:EN:PDF

274 EUR-Lex website, specifically its sites concerned about taxes, was used to explore the EU’s taxation
legislation. See: https://eur-

lex.europa.eu/summary/chapter/taxation.html?root_default=SUM 1 CODED%3D21.

275 Regulation of the European Parliament and of the Council establishing the 'Fiscalis' programme for cooperation
in the field of taxation of June, 8§ 2018 SWD(2018) 323 final. Available at: https://eur-lex.europa.cu/legal-
content/EN/TXT/?uri=CELEX%3A52018PC0443.
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legislative procedure while they still could be considered as of a fiscal, or economic, nature.?”®
It can be concluded, that even though quite a large number of energy and environmental laws
exist, almost none of them is of a fiscal nature understood in the same way as described above
(i.e., establishing a tax, fee, or any other kind of levy). The only exception is the EU ETS
Directive. This established an EU-wide emission allowances system that requires polluting
industries to pay for each ton of COx they emit. The revenues, coming from state-executed
auctions, are the source of the individual Member States’ budgets. It can therefore, theoretically,
be classified as a measure of a fiscal nature. The Directive was, in 2003 when the system was
established, based on Article 175(1) of the Treaty Establishing the European Community,
which does not require unanimity and prescribes the use of Article 251 (ordinary legislative
procedure).

The third group of examined instruments was the amendments of the ETD, both
successful and unsuccessful. It can be concluded that all of these documents were based on

articles requiring special legislative procedure and unanimity, as already mentioned.?”’

5.3. Other Possible Obstacles

It should also be noted that even if the European Commission were to decide to proceed
with a new carbon tax proposal, obstacles could follow in the subsequent stages of the
legislative process. Negotiations among the Member States have to take place in order to adopt
a new piece of legislation at an EU level.

In most cases, the European Commission initiates informal exchanges with Member
States’ authorities or their representatives within the Committee of Permanent Representatives
(COREPER) before the work on a legislative proposal’s draft even begins. After the working-
level discussions, the proposal is formally presented to the COREPER, and negotiations

between the Commission and the Member States take place. In the past, the Commission

276 EUR-Lex search tool ‘Documents based on this document’ was used. This way, pieces of legislation based on
energy and environmental articles of the EU primary law were refined. See e.g. https://eur-lex.europa.eu/legal-
content/EN/ALL/?uri=CELEX:12012E192

27T EUR-Lex search tool ‘Subsequent related instruments’ which shows all legal instruments amending the main

piece of legislation was used. See: https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex:32003L0096.
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regularly withdrew initiatives that did not seem generally supported.?’® Even though the
competence of the Commission to withdraw proposals already planned or in an early stage of
adoption is not specifically included in the TFEU, it does include a provision allowing the
Commission to alter its proposals at any time (prior to the Council’s action).?” The Commission
used this possibility in the context of its proposals for the inclusion of a carbon-content related
tax component and later ETD amendments.?% As such, it can be expected that if the proposal
for a new carbon tax would meet opposition during its adoption process, the Commission would
eventually use the possibility given to it by Article 293(2) of the TFEU.

This opposition could come not only from the representatives within the EU institutions
but also from the national decision-making bodies. Thanks to the measures included in primary
law, Member States have the possibility to express their opinion regarding proposed legislation
during the whole law-making process. According to Article 12 TEU, national parliaments
‘contribute to the good functioning of the EU’, that means also through involvement in
legislative process. All pieces of legislation, as well as annual legislative Work Programs of the
Commission, are primarily sent to the national decision-making bodies. In this way, Member
States’ parliaments have the chance to express their opinion regarding all new European
rules.?®!

Moreover, not only national decision-making bodies and representatives may influence

the new legislation. Before a new proposal is presented to the Council, the Commission also

278 In March 2015, for example, the Commission stopped 73 pending proposals which were included in its Work
Programme because they were not universally supported. On the other hand, it put forward 23 initiatives which
were not planned beforehand. See https://ec.europa.eu/commission/presscorner/detail/en/IP 15 4567 and
WEISHAAR, Stefan. Carbon taxes at EU level — Introduction issues and barriers. WIFO Working Papers, No.
556.2018, p. 6.

279 Article 293(2) of the TFEU.

280 WEISHAAR, Stefan. Carbon taxes at EU level — Introduction issues and barriers. WIFO Working Papers, No.
556. 2018, p. 6.

281 See Art. 1 of the Protocol No 1 on the Role of National Parliaments in the European Union. More on this in

chapter 4.1.2
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conducts a public consultation process so that regional, local, and interest groups’ dimensions
of the envisaged action can be taken into account.?

If a legislative proposal is not rejected at any of these levels, it can still encounter
problems at the level of COREPER, or later in the European Council. It can be assumed that if
the carbon tax proposal was submitted as a regular environmental or energy measure not of a
fiscal nature (under the ordinary legislative procedure rules included in Article 191 or Article
194) the disagreement with such a procedure would arise, at least at one of these levels. The
Commission would have to defend the reasons for not submitting the proposal under the special
legislative procedure. Probably the most suitable argument for that would be that the legislation
is, in fact, not ‘primarily of a fiscal nature’ since its main objective is not to serve as another
source of the state budget but to reach the objectives of the EU’s environmental and energy
policies.?®® Negotiations would have to be commenced. However, if the opposition was great

enough it is quite likely that the Commission would either change or eventually completely

withdraw the proposal.

282 For instance, the ETD is currently undergoing the public consultation process, as already mentioned. The

initiative was published in July 2020. Everyone can express their ideas and comments to the Directive’s revision
which should take place most likely in 2021 or 2022. The ETD’s amendment is foreseen by the European Green
Deal. More on this: https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12227-Revision-of-
the-Energy-Tax-Directive/public-consultation

283 As mentioned in Chapter 4.2.2 if multiple purposes of a measure can be identified and these have different rules

for adoption, the primary purpose has to be identified.
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6. Conclusions

According to the Paris Agreement, an increase in global temperature must stay well
below 2 °C above pre-industrial levels and the international community must collectively
attempt to keep the increase to 1.5 °C. The Agreement, as well as its predecessors, supports
economic legal instruments to regulate greenhouse gas emissions and even aspires to establish

an international emission trading mechanism.

Economic legal instruments such as carbon tax or more modern emissions trading
systems are thus becoming an increasingly popular tool to regulate excessive greenhouse gas
emissions. When regulating climate change, they can, thanks to their flexibility, bring more
benefits than traditional command-and-control regulation. The instruments should, according
to the economic theory, have a negative effect on emissions and a positive effect regarding the
increase of state revenues. Funds obtained through them can then be used in a way that further
boosts the process of decarbonization. Thus, economic instruments are also favored by, for

instance, the European Commission.

In 2003, the European Union introduced the EU Emissions Trading System (EU ETS)
which currently regulates about half of the greenhouse gas emissions in the Union. However,
the system does not cover all emission sources. That is why some of the EU states also apply
carbon tax which is, in most cases, set in a way it regulates sectors not covered by the EU ETS.
Not all the EU Member States have the tax which is based on the carbon content of a given
product in place, though. Hence, there have been a few attempts to introduce a European-wide
carbon tax framework so that distortions in an internal EU market were prevented. None of

them was successful, though.

The current European Commission has on multiple occasions addressed the issue of a
common carbon tax and stated that it is willing to pursue efforts to introduce a Union
framework. That could have a form of a singular new carbon tax directive. However, it is more
likely that the framework will be put in place through a revision of the existing Energy Taxation
Directive (ETD). This Directive currently prescribes minimum tax rates of energy products
based, simply, on the amount of fuel produced or consumed, and not necessarily on its
environmental qualities such as CO> content (number of tons of emissions emitted during

combustion). There have, in fact, been several proposals for changes to ETD which promoted

76



taking the carbon content of fuels into account when setting a tax rate. The proposals did not
pass through the Council of the EU. The main reason was the common assumption that

unanimity in the Council is needed when legislating about tax issues.

The unanimity requirement stems mainly from the historical development of the
distribution of powers between the EU and the Member States over taxation measures and,
more specifically, the subsidiarity principle. The principle guides the way in which policy-
making competencies should be exercised at the state or at the Union level. According to its
ruling, the EU institutions can act only if the objectives of a proposed action cannot be achieved
by the Member States individually. Different interpretations of this ruling exist, though.
Currently, the understanding of the principle leans toward providing more powers to state
legislators and securing a higher degree of involvement of the Member States via a consultation
obligation of the Commission (this accounts for any new piece of legislation). This application
of the principle can be observed particularly with regards to taxation measures which have, so
far, been only partially harmonized across the EU. It can be observed that, being a source of
state budgets, the Member States prefer to legislate on the taxation issues on the national level

and the subsidiarity principle justifies that.

However, if a carbon pricing framework at the EU level would be proposed, it does not
necessarily have to be framed as a taxation measure. As this thesis argues, the proposal can also
be submitted as an environmental, energy, or approximation of laws provision. This would ease
the adoption of such a measure since unanimity in the Council for these types of measures
would then not be required. It is a duty of the entity that puts forward a new legislative proposal
(such as the European Commission) to present it under one of the provisions of the primary
law. Thus, it can decide to frame the proposal as an environmental or energy measure. In case
of a dispute, it must then justify why the submitted proposal is submitted under a given

provision of primary law.

An EU carbon content-related tax can be introduced as a part of the general energy tax
via the ETD revision. This is emphasized by recent policy documents of the European
Commission and provided as one of the options in the European Green Deal. If the new
framework would be submitted as a taxation measure, it will most likely require the special
legislative procedure, thus unanimity in the Council. As a taxation measure (thus source of the

state budget), it is currently more likely to be understood as requiring an agreement among all
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the Member States. This requirement which stems from one of the possible ways how to
understand the subsidiarity principle is sometimes perceived as undermining the progress of
European integration. It partially excludes the European Parliament, a directly elected EU body,
from the decision-making process. There are a few ways how the unanimity requirement can
be overcome, though, which can ease the adoption process. Primary law includes provisions
enabling the use of ordinary legislative procedure and qualified majority voting in cases where
unanimity would normally be required. One of them is a so-called ‘passerelle clause’. However,
in order to use this provision, the Council must unanimously agree upon its applicability in a
specific case. After that, the specified proposals can undergo the regular legislative procedure
also in the future. The unanimity requirement is thus abandoned only partially. Another option
is the ‘procedure of enhanced cooperation’ which enables a group of states to address a specific
issue and adopt a provision regulating it. However, acts adopted in this procedure then bind the

participating states only.

When analyzing existing EU tax legislation, it can be found that all existing taxation
EU directives were based on the articles of treaties that demand unanimity and special
legislative procedure, except for one. The thesis also analyzed directives and regulations based
on TFEU articles focused on environment and energy (that do not require a special legislative
procedure and thus unanimity) while they still could be considered as of a fiscal, or economic,
nature. It was found that the EU ETS directive, establishing a system that can be classified as
of fiscal nature since it works in a similar way as a tax and is a source of state budget, was
adopted via the ordinary legislative procedure. Therefore, future carbon tax framework

measures could follow its example and be submitted as an environmental or energy measure.

While this thesis might suggest that the prospects of the common EU carbon tax
framework are likely only a scant possibility in practice, it was shown that EU primary law
provides for a possible course of action. There are, in fact, ways to adopt an EU-wide carbon
tax both in the cases it is framed as taxation, or as another type of measure. It would, however,
require firm support of the European Commission and a at least a greater majority of the
Member States.

Since it is now clear that the climate change crisis requires an immediate response, the
case for a robust policy was never stronger. Because carbon tax can contribute to reaching

climate and energy targets set out in the Paris Agreement it can be expected that the current
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Commission, as well as the European Parliament, will support strong climate measures.
Furthermore, the new European Commission has set six priorities for its program. The main
one is the European Green Deal which mentions that the revision of the current energy taxation
framework in a way that it reflects current environmental crises is needed. It is thus more than
likely that carbon tax will be put back on the table as part of the Green Deal strategy and the

primary law can support its smoother adoption.
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Annex 1

Minimum excise duty rates according to ETD, as applied in Czech Republic, Poland and
Sweden

Below you see minimum excise duty rates that a Member State has to apply to most relevant
energy products (for fuel and transport, as well as electricity) compared to the rate in Czech
Republic (CZ), Poland (PL), and Sweden (SE) in January 2020 (numbers are rounded up).
Sweden’s rates are in most cases distinctively higher, thanks to its carbon tax. That is also a
reason for lower rates for the EU ETS industry, which is exempted from paying the carbon tax

(it 1s covered by the EU ETS).

fuel/energy

minimum rate in €

(ETD) (AG) PL (€) SE (€)
?L/fgltso’: unleaded petrol 359 per 1000 1 499 383, 444 ?c31211,ss6e2dz) or 619
416 (not on 704
leaded petrol 421 per 10001 533 market)
LPG 125 per 1000 kg 153 191 333
LPG — commercial 191 32 (EU ETS industry),
and industrial use [N T 365, 440, 333
natural gas 2.6 per GJ 2.9 0 5.9
natural gas — 0 0.7 (EU ETS industry),
commercial and 0.3 per GJ 0.3 6.6,8.2,59
industrial use
Heating and | heavy fuel oil 15 per 1000 kg 18 15 421
~1o1tykk 1
electricity LPG (butane, 0 per 1000 kg 0 13 440, 32 (business use)
propane)
o 15, full 26 (EU ETS industry),
e ﬁlel L 15 per 1000 kg 18 exemption for | 360
for business :
agriculture
natural gas 0.3 per GJ 0.3 0.3 8.2
natural gas — rate 0.15 per GJ 03 0.3 0.7 (EU ETS industry),
for businesses 6.6
coal and coke 0.3 per GJ 0.33 0.29 10.7
0.29, full 0.6 (EU ETS industry),
coal anfl coke — rate 0.15 per GJ 033 exemption for 9.;‘), full exemption for
for businesses agriculture railways
and railways
electricity 1.0 per MWh 1.1 1.14 32.7
1.1, 1.14 0.46, exemption for
eleqtnmty — rate for 0.5 per MWh exemptlon railways, metro, tram
businesses for railways,
metro, tram

*Fuel used in aircraft for international transport is exempt from the excise duty (Art. 14(1)(b)) of the ETD. Gas

oil and kerosene are not mentioned for their relatively low relevance.

** Gas Oil and kerosene are not mentioned for their relatively low relevance.

Sources (Annex 1):
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Council Directive 2003/96/EC of 27 October 2003 restructuring the Community framework for the taxation of
energy products and electricity.

European Commission DG Taxation and Customs Union. Excise Duty Tables. In: European Commission
[online] [accessed: 2020-08-14]. Available at
https://ec.europa.cu/taxation_customs/sites/taxation/files/resources/documents/taxation/excise_duties/energy_pro
ducts/rates/excise duties-part ii_energy products_en.pdf.
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Annex 2

Overview of possible legal bases for common carbon tax in the Treaty of Functioning of

the EU (TFEU) and adoption procedures required

Legislative procedure

Article 113 TFEU:
Harmonization of Taxes
(incl. excise tax)

Article 114 TFEU:
Approximation of Laws*

Article 115 TFEU:
Approximation of Laws,
measures affecting
functioning of internal
market

Article 192 (1) TFEU:
Environment

Article 192 (2) TFEU:

Environment, measures
primarily of a fiscal nature
or affecting choice between
energy sources

Article 194 (2) TFEU:
Energy

Article 194 (3) TFEU:
Energy, measures primarily
fiscal nature

*provision the original ETD was adopted under

‘ ordinary

special

Council, unanimously

(consultation of EP, Economic and Social
Committee) — if necessary to ensure
functioning of internal market and avoid
distortion to competition

EP and Council

(consultation of Economic and Social
Committee) — does not apply to fiscal
measures

Council unanimously
(consultation of EP, Economic and Social
Committee)

EP and Council
(consultation of Economic and Social
Committee, Committee of Regions)

Council unanimously
(consultation of EP Economic and Social
Committee, Committee of Regions)

EP and Council

(consultation of Economic and Social
Committee, Committee of Regions) —
measure shall not affect the choice between
energy sources

Council unanimously
(consultation of EP)
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Annex 3

Overview of other legislative tools that could be classified as ‘of a fiscal nature’ and their

legal bases

Area of
legislation

Tax

Energy
Environment
(fiscal nature)

&

Directive / Regulation

Council Directive (EU) 2016/1164
laying down rules against tax
avoidance practices that directly affect
the functioning of the internal market

based on

Art. 115 of the Treaty on
the Functioning of the
European Union

detail

https://eur-lex.europa.cu/legal-
content/EN/TXT/?uri=uriserv:OJ.L_.2
016.193.01.0001.01.ENG

Regulation of the European Parliament
and of the Council establishing the
'Fiscalis' programme for cooperation in
the field of taxation

Art. 114 and 197 of the
Treaty on the Functioning
of the European Union

https://eur-lex.europa.cu/legal-
content/EN/TXT/?uri=celex:52018PCO
443

The regulation used argumentation
suitable for the support of
approximation of tax measures
universally: ‘The EU tax objectives of
fighting against tax fraud, tax evasion
and tax avoidance, improving tax
fairness and transparency as well as
supporting the functioning of the
single market and competitiveness
cannot be achieved by the Member
States alone. Common rules,
coordination and cooperation
between Member States' tax
authorities are needed to deliver on
these objectives and face all related
challenges.’

Council Directive 2008/118/EC
concerning the general arrangements

Art. 93 of the Treaty
establishing the European

https://eur-lex.europa.eu/legal-
content/EN/TXT/?qid=145613866514

for excise duty Community 9&uri=CELEX:02008L0118-
20140101
Council Directive 2011/64/EU on the | Art. 113 of the Treaty on | https://eur-

structure and rates of excise duty
applied to manufactured tobacco

the Functioning of the
European Union

lex.europa.eu/LexUriServ/LexUriServ.
do?uri=0J:L:2011:176:0024:0036:EN:
PDF

Proposal of Council Directive laying
down rules relating to the corporate
taxation of a significant digital
presence

Art. 115 of the Treaty on
the Functioning of the
European Union

https://ec.europa.eu/taxation_customs/s
ites/taxation/files/proposal_significant
digital presence 21032018 en.pdf

Proposal of Council directive amending
Directive 2011/16/EU on administrative
cooperation in the field of taxation

Art. 113 and 115 of the
Treaty on the Functioning
of the European Union

https://ec.europa.eu/taxation_customs/s
ites/taxation/files/2020_tax package d
ac7_en.pdf

EU ETS  Directive  (Directive
2003/87/EC of the European Parliament
and of the Council establishing a
scheme for greenhouse gas emission
allowance  trading  within  the
Community and amending Council
Directive 96/61/EC

Art. 175(1) of the Treaty
establishing the European
Community

https://eur-lex.europa.cu/legal-
content/EN/HIS/?uri=CELEX:32003L
0087

(procedure)
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https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2016.193.01.0001.01.ENG
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2016.193.01.0001.01.ENG
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2016.193.01.0001.01.ENG
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52018PC0443
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52018PC0443
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52018PC0443
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1456138665149&uri=CELEX:02008L0118-20140101
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1456138665149&uri=CELEX:02008L0118-20140101
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1456138665149&uri=CELEX:02008L0118-20140101
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1456138665149&uri=CELEX:02008L0118-20140101
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:176:0024:0036:EN:PDF
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:176:0024:0036:EN:PDF
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:176:0024:0036:EN:PDF
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:176:0024:0036:EN:PDF
https://ec.europa.eu/taxation_customs/sites/taxation/files/proposal_significant_digital_presence_21032018_en.pdf
https://ec.europa.eu/taxation_customs/sites/taxation/files/proposal_significant_digital_presence_21032018_en.pdf
https://ec.europa.eu/taxation_customs/sites/taxation/files/proposal_significant_digital_presence_21032018_en.pdf
https://ec.europa.eu/taxation_customs/sites/taxation/files/2020_tax_package_dac7_en.pdf
https://ec.europa.eu/taxation_customs/sites/taxation/files/2020_tax_package_dac7_en.pdf
https://ec.europa.eu/taxation_customs/sites/taxation/files/2020_tax_package_dac7_en.pdf
https://eur-lex.europa.eu/legal-content/EN/HIS/?uri=CELEX:32003L0087
https://eur-lex.europa.eu/legal-content/EN/HIS/?uri=CELEX:32003L0087
https://eur-lex.europa.eu/legal-content/EN/HIS/?uri=CELEX:32003L0087

Amendments to
ETD
(successful and
unsuccessful)

https://eur-lex.europa.cu/legal-
content/EN/TXT/?uri=CELEX:32003L
0087

(Directive)

Proposal for a Council Directive
amending Directive 2003/96/EC as
regards the possibility for certain
Member States to apply, in respect of
energy products and electricity,
temporary exemptions or reductions in
the levels of taxation

(2004)

Proposal for a Council Directive
amending Directive 2003/96/EC as
regards the possibility for Cyprus to
apply, in respect of energy products and
electricity, temporary exemptions or
reductions in the levels of taxation
(2004)

Proposal for a Council Directive
amending Directive 2003/96/EC as
regards the adjustment of special tax
arrangements for gas oil used as motor
fuel for commercial purposes and the
coordination of taxation of unleaded
petrol and gas oil used as motor fuel
(2007)

Art. 93 of the Treaty
establishing the European
Community

https://eur-lex.europa.cu/legal-
content/EN/TXT/?uri=CELEX:52004P
C0042

https://eur-lex.europa.cu/legal-
content/EN/TXT/?uri=CELEX:52004P
C0185

https://eur-lex.europa.cu/legal-
content/EN/TXT/?uri=CELEX:52007P
C0052

Proposal for a Council Directive
amending  Directive ~ 2003/96/EC
restructuring the Community

framework for the taxation of energy
products and electricity
(2011)

Art. 113 of the Treaty on
the Functioning of the
European Union

https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX:52011P
C0169
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https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32003L0087
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32003L0087
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32003L0087
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52004PC0042
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52004PC0042
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52004PC0042
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52004PC0185
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52004PC0185
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52004PC0185
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52007PC0052
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52007PC0052
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52007PC0052
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52011PC0169
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52011PC0169
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52011PC0169

Mapping the History and Future of Carbon Taxation in the EU: Carbon
Tax and Subsidiarity Principle

Abstract

With the growing awareness of climate change impacts, policymakers around the world
are trying to develop legislation that would tackle the issue in the most effective manner. They
often choose economic regulatory tools such as carbon tax. This thesis is primarily focused on
the possibility to establish a common carbon tax legal framework at the EU level. It argues that
there are multiple obstacles to it which often stem from the past and current understanding of
the subsidiarity principle. Therefore, the objective of the thesis is to show how these obstacles
can be overcome while still preserving the fundamental principles the Union is based on.

In the first part, theories regarding carbon tax and subsidiarity principle are explained.
After that, relevant pieces of the EU legislation and policy documents are analyzed. Finally, the
application of tools found in these documents which, theoretically, enable the adoption of the
common tax framework is evaluated.

The analysis has shown that the adoption of a common EU carbon tax framework is
achievable. Yet, it would be problematic to obtain unanimity in the Council which is likely
needed for this legislation to be passed. The EU primary law includes tools that can ease its
adoption, though none of these were ever used in a similar enough case. The findings of the
research illustrate how the subsidiarity principle can be understood in a way that undermines
the robust climate change legal framework. However, the case for strong legislation in this area
was never as strong as it is now. Therefore, it can be argued that applying the examined tools

seems likely.

Key words: carbon markets, carbon tax, subsidiarity principle
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Historie a budoucnost zdanéni uhliku v Evropské unii: Uhlikova dan a

princip subsidiarity
Abstrakt

S rostoucim povédomim o dopadech zmén klimatu 1ze vypozorovat i zvySenou snahu
zékonodarcti vyvinout pravni predpisy, které¢ by tuto otdzku dokazaly feSit co nejucinnéjSim
zpusobem. Vyuziti ekonomickych pravnich nastroja, jako je naptiklad uhlikova dan, je pak
stale popularngjsi volbou. Tato prace je primarné zaméiena na moznost vytvorit spoleny
pravni ramec pro uhlikovou dai na trovni EU. K pfijeti této legislativy ale brani piekéazky,
které Casto vyplyvaji z historického chapani principu subsidiarity. Cilem prace je proto ukazat,
jak 1ze tyto ptekazky ptekonat pii zachovani zékladnich principi, na nichz je Unie zaloZena.

V prvni ¢asti jsou vysvétleny teorie tykajici se uhlikové dané a principu subsidiarity.
Nasledné jsou zanalyzovany ptislusné ¢asti pravnich predpist a dalSich unijnich dokument.
Nakonec je zhodnocena moznost vyuziti nastrojii nalezenych v téchto dokumentech, které
teoreticky umoznuji pfijeti spolecného danového ramce.

Lze usoudit, Ze pfijeti spolecného ramce EU pro uhlikovou dan je teoreticky dosaZitelné.
Problém by vSak mohlo piedstavovat pravidlo, Ze danova opatieni musi byt schvéalena vSemi
staty Unie. Primarni pravo EU ale obsahuje nastroje, které mohou pomoci piekonat tuto
prekazku, ackoli Zadny z nich nebyl doposud pouzit v dostatecné podobném ptipad¢. Tato prace
ukazuje, ze princip subsidiarity lze chapat zpisobem, ktery pfiliS nepodporuje vybudovani
silného pravniho rdmce pro regulaci zmén klimatu na evropské tirovni. Na druhou stranu ale
podpora klimatickych opatfeni nebyla nikdy tak intenzivni, jako je tomu nyni. Lze proto
predpokladat, Ze pouziti zkoumanych néstroji pfi normotvorbé na urovni EU se jevi jako

pravdépodobné.

Klicova slova: trhy s uhlikem, uhlikova dan, princip subsidiarity
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Shrnuti v Ceském jazyce

Zménu klimatu Ize oznacit za jednu z nejvétSich vyzev dnesni spolec¢nosti. Vzhledem
ke stale se stupiiujicim projevim tohoto globalniho fenoménu vyvstala i potieba jej regulovat
na pravni Grovni. Na mezinarodnim poli byla jako prvni dohoda o zméné klimatu pfijata
Rémcova timluva o zméné klimatu, a sice v roce 1992. Tato imluva zakotvila systém, v rdmci
kterého je rozhodovano o budoucim mezinarodnépravnim ramci na takzvaném Setkdni stran
umluvy (COP). Pravé na COP konaném v roce 1997 byl piijat Kjotsky protokol, ktery zavedl
prvni trzn¢ zalozeny pravni néstroj pro regulaci zmény klimatu.

I na ptijeti Kjotského protokolu Ize demonstrovat, ze tviirci prava po celém svéte se pii
feSeni otdzky zmény klimatu v soucasnosti ¢im dal Castéji pfiklanéji k uzivani ekonomicko-
pravnich nastroji. Ty, na rozdil od klasi¢téjsiho piistupu nazvaného command-and-control,
vyuzivaji trhu a jeho ekonomickych nastroji k regulaci subjektii, které vypousti sklenikové
plyny. I Patfizsk4d dohoda, pfijatd na setkani COP konaném ve Francii v roce 2015, v sobé
zakotvuje rdmec pro piijeti globalniho trzniho mechanismu pro regulaci emisi (doposud se na
pfesnéjSich pravidlech pro néj ale nepodafilo dohodnout). Aplikaci tradi¢niho regulatorniho
ptistupu v pravu Zivotniho prostfedi 1ze vysledovat naptiklad u Montrealského protokolu, ktery
byl pfijat v osmdesatych letech minulého stoleti k regulaci naruSovani ozénové vrstvy. Pristup
byl pomérné uspésny, z velké ¢asti ale pro to, Ze regulovat bylo potieba pouze nékteré oblasti
ekonomiky a pomérn¢ limitovanou Skalu Skodlivych plynt. Naopak klimaticka zména se
dotyka veskrze vSech oblasti svétového hospodarstvi, kdy u téméf kazdé lidské Cinnosti 1ze
identifikovat urcitou uhlikovou stopu. I proto bylo potieba hledat mechanismy, které budou
schopny regulovat ekonomiku vhodng&j§im zptisobem. Uplny zdkaz a néaslednd kontrola
vypousténi sklenikovych plynti by v tomto ptipad¢ nebyla namiste.

Pokud bychom srovnavali regulaci ptistupem command-and-control a ekonomicko-
pravnimi néstroji, 1ze konstatovat, Ze tyto nastroje se od sebe 1isi pfedev§im druhem incentiv,
které vyuzivaji k regulaci lidského chovani. Zatimco u prvniho pfistupu je urcita Cinnost
zakazana ¢1 velmi omezena a nasledn¢ kontrolovéana, u druhého jmenovaného je chovani pouze

vvvvvv

dané¢ a statni pobidky naptiklad ve formé finan¢nich ptispévka ¢i subvenci.
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Modern¢jsim ekonomicko-pravnim ndastrojem je pak obchodovani s riznymi typy
vygenerovanych krediti. Typickym ptfikladem v oblasti ochrany klimatu je v tomto ptipadé
systém obchodovani s povolenkami na emise sklenikovych plynt. Pokud jde o vynucovani
pozadovaného chovani, systém obchodovani nabizi pomémé velkou miru flexibility pro
regulované subjekty. Pokud ucastnici systému Cinnost realizuji, mohou timto vygenerované
kredity prodat na volném trhu a ziskat tim profit. Maji ale i moZnost emise nesnizovat a misto
toho platit za kredity ¢i povolenky (vynosy jsou poté idedln¢ investovany do jinych opatfeni na
snizovani emisi). V evropském prostiedi timto zpiisobem funguje Evropsky systém
obchodovani s povolenkami (EU ETS).

Ekonomické nastroje regulace skytaji mnoho vyhod. Krom zvysené flexibility pro
regulované subjekty, kterd se nasledné odrdzi ve vétsi mife akceptace pii zavadeéni tohoto
nastroje, mnozi autofi také odkazuji na jejich vysokou efektivitu, co se tyce dosahovani
kyzeného vysledku. Pokud jde o obchodovani s povolenkami, vyhodou je jisté i moznost
zavadét podobné ndstroje na mezinarodni trovni (viz naptiklad Kjotsky protokol). O
vyhodnosti ekonomickych nastroji regulace v oblasti klimatu svéd¢i i1 fakt, Ze v posledni dobé
vyznamné naristd pocet stati, které je zavadéji.

Vzhledem k nutnosti posilit politiky v oblasti regulace zmény klimatu, zavadéni
ekonomickych nastrojii se, pokud pfihlizime k vySe uvedenym vyhodam, jevi jako velmi
vhodné. Pokud poté srovnavame uhlikovou dafi se systémem obchodovani s povolenkami, jeji
vyhodou je bezesporu relativni jednoduchost jejiho zavadéni, moznost s ni regulovat konkrétné
urcené subjekty a takeé relativni cenova stabilita, jelikoz vysSe dané€ je dopfedu ur€ovand statem
a nikoli trhem. Stabilni cenovy signal je dilezity pro planovani v rdmci podnikidl i pro
rozpoctové planovani statu. Na zaklad¢ dostupnych studii 1ze konstatovat, Ze ¢im vétsi je
nejistota ohledné vySe dané€ (a rovnéZ ¢im niZsi je mira zdanéni), tim méné efektivni uhlikova
dan obecné byva.

Uhlikové dan je typicky vyuzivana k regulaci negativnich externalit. Tyto se objevuji
v ptipad¢, kdy ma urcita lidska ¢innost negativni G€inky na své okoli, které nejsou ptivodcem
nijak kompenzovany. Vyse uhlikové dan¢ se odviji od mnozstvi emisi, které je vyprodukovano
danou ¢innosti — typicky stat dani zatizi distribuci ¢i produkei fosilnich paliv. Za kazdou
energetickou jednotku paliva uvedenou na trh poté povinny subjekt plati dan. Palivo, které pti

svém spalovani neemituje velké mnoZzstvi emisi sklenikovych plyni, je tak na trhu zvyhodnéno
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a trh s nevhodnymi palivy se postupem ¢asu zmensuje az je nahrazen trhem s podporovanymi
palivy.

Vyse dané mulZze byt ze strany statu stanovena tak, aby doséhla urcitych
makroekonomickych cilli, nebo tak, aby byla piiblizn¢ na stejné vysi jako v dané geografické
oblasti. Druhy jmenovany ptistup je aplikovan pfi stanovovani minimalni vy$e dané na trovni
evropskych smérnic. Dle ekonomické literatury je vhodné zavadét nové dané postupné, tedy
navySovat dan v prib¢hu let a rozSifovat mnozstvi typt subjektti, na které je aplikovana. Vyse
dané by taktéz méla reagovat na inflaci, pfitom by ale neméla byt ménéna skokové, coz by
mohlo mit negativni vliv na hospodaiskou situaci statu.

Vynosy z uhlikové dané by, v idealnim ptipad¢, mely byt dale vyuZity na reinvestici do
dalsich klimatickych opatieni, na jind opatfeni pro dosazeni nizkouhlikové ekonomiky,
ptipadné do socialnich politik statu (jelikoz dan¢ ve své podstaté nakonec nejvice dopadaji na
konecné spotiebitele). Tim je pak zajiSténo dodrZeni danového principu neutrality (revenue
neutrality principle) a také vétsi mira akceptace ze strany obcantl. Informacni kampan tykajici
se zavadéni nové dané€ je nezbytna, jelikoz vefejnost mé veskrze tendenci reagovat na nové
dané€ negativné.

Jako ptiklad dané zaloZené na obsahu uhliku lze uvést jednu z nejdéle fungujicich
uhlikovych dani na svété, ktera je zavedena od roku 1991 ve Svédsku. Pravni uprava pro
Svédskou uhlikovou daii byla pfijata v ramci reformy systému energetického zdanéni, pticemz
jeji vySe byla postupné navySovana, stejné tak jako bylo rozSifovano i1 pokryti produkti. Vyse
dan¢ je v soucasnosti 110 euro na tunu CO;. V soucasnosti je daft vyuZzivana piedevSim pro
regulaci emisi z dopravy, kterd je nejvétSim zdrojem emisi v této severské zemi. Vyjimku
z placeni dané maji udrzitelna biopaliva, stejné jako bioplyn. Naopak napiiklad v Ceské
republice nejsou uhlikové emise zpoplatnény jinym zplsobem neZz evropskym systémem
obchodovani s povolenkami (a de facto energetickou dani). Ackoli byla myslenka uhlikové
dané¢ nékolikrat pfednesena a byly pfedstaveny 1 jeji navrhy (naptiklad v roce 2012 a 2014),
v ¢eském Parlamentu nakonec dostate¢nou podporu neziskala.

Podle ekonomickych teorii by pfitom uhlikovéa dait méla byt velmi G€innym néstrojem
ke snizovani emisi. Piguvianské dan€, které zpoplatiiuji negativni externality, maji tendenci
ovlivitiovat chovani subjektii, které musi volit mezi feSenimi pfinasejicimi riiznou miru zisku.

Pti ideélni vysi uhlikové dané jsou tak nuceny od nezadouciho chovani upustit. Pfi zkoumani
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Svédske uhlikové dang, ktera je pro pozorovani dlouhodobych efektli idealnim kandidatem, lze
dojit k zavéru, Ze emise z dopravy vyznamné poklesly pravé diky dani. Model J. Anderssona
zkoumajici realné a ,, syntetické“ Svédsko (tedy Svédsko bez dang) ukazuje, Ze v poslednim
zkoumaném roce byly emise diky dani celkové o 12,5 % niz8i. Vysledky vyzkumu v§ak mohou
byt ovlivnény specifickymi podminkami Svédska.

V Evrop€ ma v soucasnosti dan zaloZenou na mnozstvi emisi uhliku zavedeno méné nez
deset stati. Na evropské urovni neexistuje sjednoceny pravni ramec — do soucasnosti oblast
energetického zdanéni reguluje pouze smérnice Rady 2003/96/ES, kterou se méni struktura
ramcovych piedpisti Spolecenstvi o zdanéni energetickych produktt a elektfiny (smérnice o
energetickém zdanéni). Dle této smérnice stanovujici minimalni dailové zatizeni se ale vySe
dan¢ odviji pouze od mnozstvi dodaného paliva, nikoli od jeho energetického obsahu vzhledem
k vypusténym emisim. Diky tomu, ze n¢které staty uhlikovou dail zavedenou maji, zatimco jiné
nemaji anebo pouze na velmi nizké urovni, tak mize dochazet ke znaénym nerovnostem na
vnitinim trhu EU. Sjednocena pravidla pro uhlikovou dan a jeji dostate¢na vyse pfitom mohou
bezesporu ptispét k dosahovani cili Patizské dohody a efektivné pokryt oblasti ekonomiky,
které v soucasnosti nereguluje EU ETS. Uhlikova dail by mohla byt zavedena jako samostatny
danovy nastroj nebo jako prvek energetické dang, jejiz pravidla a minimalni hodnoty stanovuje
praveé smérnice o energetickém zdanéni.

Myslenka zavedeni uhlikové dané na evropské urovni neni v evropském prostiedi
novinkou. Navrhy na zavedeni nové dané byly ptfedstaveny jiz v roce 1991, nasledné v letech
1995 a 1997. Tyto navrhy stanovily cilovou minimalni vysi zdanéni, ke které se staty mély
v pfechodném obdobi postupné dostat. I presto, Ze obsahovaly fadu vyjimek, které ¢lenské staty
mohly aplikovat, ve své dob& nenasly v ramci unijnich schvalovacich procesti dostatecnou
podporu. Doporuceni na zavedeni uhlikové dan¢€ bylo rovnéz obsazeno ve sdéleni Komise,
které ptedchazelo rozsifeni EU v roce 2000. To také doporucovalo, aby byly danové predpisy
na urovni EU schvalovany obecnym schvalovacim procesem, tedy prostou vétSinou v Rade
Evropské unie, a aby tedy nebylo vyzadovano jednomyslné schvalovani (typické pro zvlastni
legislativni proces). Ten je ve vétSin€ piipadii vyZzadovan pii schvalovani pravidel tykajicich se
daiové politiky.

Zaucelem sjednoceni vnitiniho trhu, co se ty¢e zdanéni energii, ptijala poté Unie v roce

2003 jiz zminénou smérnici o energetickém zdanéni. V roce 2011 byly nasledné navrzeny
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zmeény smeérnice, které mély zohlediovat obsah CO> v daném palivu. Ackoli Evropsky
parlament i Hospodarska a socidlni rada daly navrhu zelenou, odmitnut byl nakonec v Radé¢.
Navrh byl totiz ptedlozen jako danové opatteni, tudiz se na n¢j automaticky dle primarniho
prava EU aplikovalo pravidlo vyzadujici jednomyslnost v Rad¢, kterou ale navrh nenasel. Jak
Evropska komise uvedla naptiklad v jednom ze svych sd€leni z roku 2019, danova legislativa
je tématem velmi propojenym s narodni suverenitou (dan¢ jsou hlavnim zdrojem rozpocta). I
proto zakladajici evropské smlouvy statim ponechaly de facto pravo veta v dafiové oblasti. Lze
argumentovat, ze tento piistup byl vhodnym a demokratickym feSenim v situaci, kdy Unie méla
pouze nekolik ¢lenli. V soucasnosti ale mlize zptisobovat zdrzovani legislativniho procesu, a
tak 1 postupujici unijni integraci a pfijimani progresivnéjSich politik. Tento problém je spjaty
s aplikaci evropskych pravotvornych principt proporcionality a subsidiarity.

Oblast energetiky a Zivotniho prostredi patii v rdmci EU mezi takzvané sdilené politiky.
Ty jsou zakotveny v primarnim pravu Unie a jejich aplikace dale rozvedena v relevantnich
protokolech k zakladajicim smlouvam. Princip subsidiarity jsou pak evropské instituce povinny
aplikovat pfi rozhodovani o jakémkoli pravnim ptedpisu. Princip stanovuje, Ze v ptipadé, kdy
mize cile regulace byt 1épe dosazeno na narodni urovni, v dané oblasti by mély véc regulovat
praveé organy na urovni statu, tedy nikoli unijni. Tato formulace ale ponechava mnoho prostoru

pro interpretaci tohoto principu, ktera se postupem ¢asu proménovala.

Princip subsidiarity byl do evropského prava zaveden Jednotnym evropskym aktem
vroce 1987. V této dobé byl princip veskrze chapan jako podporujici pravotvorbu spiSe na
evropské, tedy nikoli narodni Grovni. Postupem ¢asu se ale zacal ve stale vétsi mife v legislativé
projevovat tim, Ze bylo ponechavano vice prostoru tvorbé legislativy na trovni jednotlivych
Clenskych statl. PredevS§im Lisabonskd smlouva, kterd piesunula protokoly tykajici se
pravotvornych principii na prvni a druhy v poradi dle pravnich védct podpoftily interpretaci
principu ve smyslu posilovani role narodnich parlamentl (pfedtim byly protokoly tykajici se
subsidiarity a proporcionality fazeny jako ¢. 9 a 30, nyni maji ¢isla 1 a 2). Parlamenty maji byt
dle primarniho prava a protokolt konzultovany pfed piedloZzenim jakékoli nové evropské
legislativy Evropskou komisi. Lisabonsk4 smlouva posilenim role statnich legislativnich téles
reagovala na Castou vytku, kterd je nazyvéna , demokratickym deficitem EU. Z pravné
nezdvaznych interpretacnich dokumentd Komise také v soucasnosti vyplyva, Ze princip

subsidiarity by mél byt vniman v tom smyslu, ze posiluje roli narodnich parlamentti. Nutno
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podotknout, Ze moznosti zasahnout do znéni nové legislativy ale staty v soucasnosti pfili§ ¢asto
nevyuzivaji.

Princip subsidiarity, a tedy pravomoc tvofit novou legislativu na ndrodni nebo evropské
urovni, ma rozdilny efekt na rtizné kategorie legislativ. Pii predkladani nové legislativy
k projednévani na evropské trovni je vzdy tieba zprvu specifikovat, na jakém pravnim zakladu
(uvedeném v zakladajicich smlouvach) je novy akt zalozen. Naptiklad navrh na zavedeni
uhlikové dané by mohl byt pfedloZen jako opatieni k harmonizaci vnitiniho trhu (dle clankt
110-113 Smlouvy o fungovani EU — SFEU) ¢i jako akt urceny ke sblizovani pravnich predpist
(¢lanky 114-118). Na zaklad¢ ¢lanku 113 byly v minulosti pfedlozeny névrhy na zavedeni
uhlikové dané, stejné tak jako v roce 2003 smérnice o energetickém zdanéni. Dals$i moznosti je
také predlozit navrh na zakladé ¢lanku 192 ¢i 194 které se tykaji oblasti Zivotniho prostiedi a
energetiky a které vyzaduji pouze obecny legislativni proces. Clanek 192 odst. 2 (resp. 194
odst. 2) ale toto pravidlo posléze deroguje, kdyz stanovuje, ze pokud je opatieni ,,fiskdlni*
povahy, je vyzadovano jednomyslné schvaleni v rdmci Rady (pfehled moznych pravnich
zakladl pro novou legislativu je obsazen v ptiloze €. 2). V téchto opatienich lze vysledovat vliv
principu subsidiarity, ktery, predev§im pokud jde o oblast dani, svéfuje mnoho rozhodovaci
pravomoci jednotlivym statiim, kter¢ mohou zablokovat navrh pfi schvalovani v Radé€. Debaty
se vedou o smyslu slova fiskdlni, kdy n¢kteti mini, Ze naptiklad i syst¢ém EU ETS, tedy nejen
daniové predpisy, je opatfeni fiskalni povahy, presto byla ale jeho legislativa schvalovana
obecnym legislativnim procesem.”

Prvni, avSak zdaleka nejkomplikovanéjSi moznosti je zména primarniho prava EU,
konkrétné relevantnich opatieni, kterd stanovuji poZzadavek jednomyslnosti v Rad¢. Zakladajici
smlouvy ale nabizi i dalsi feSeni pro pfipady, kdy pravidla pro pfijimani legislativy nejsou

vyhovujici. Jednim z nich jsou takzvané , paserelle clauses“, které umoznuji v ramci Rady

284 v/ gervenci 2021 byl Evropskou komisi v ramci legislativniho balicku nazvaného Fit for 55 pfedstaven navrh
na restrukturalizaci smérnice o energetickém zdanéni (viz nize). Komise se rozhodla nejit cestou zcela nové
smérnice o uhlikové dani, ale upravou existujiciho ramce pro energetickou dan. Navrh smérnice je predlozen na
zékladé ¢lankt 113 a 192 odst. 2, které vyzaduji jednomyslnost v Rad¢ — schvaleni ambiciézniho planu tak miize
byt slozité. Evropské pravo ale nabizi n¢kolik feSeni, diky kterym by mohly byt piekazky legislativniho procesu

piekonany.
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rozhodnout, Ze nebude aplikovano pravidlo jednomyslnosti. Dolozka je obsazena ve ¢lanku 192
odst. 2, druhém pododstavei SFEU a fakticky umoziuje uziti obecného legislativniho procesu.
Vyuziti dolozky je avSak podmifiovano jednohlasnym odsouhlasenim v Rad€¢ a konzultaci
s Hospodaiskym a socialnim vyborem EU. Podobna dolozka je dale obsazena i v ¢lanku 48
odst. 7 SFEU, ktery umoznuje vyhnout se pravidlu jednomyslnosti v oblasti energetickych dani,
avSak za splnéni obdobnych podminek. V ptipadé odsouhlaseni vyuziti dolozek je poté
teoreticky mozné rozhodovat podobnym postupem o navrzich legislativy i v budoucnu.
Moznost jejich aplikace byla uvedena jako jedna z cest pro novou danovou legislativu
v n¢kolika nelegislativnich dokumentech Evropské komise.

Dal$i moznosti pro piekonani pravidla jednomyslnosti je takzvany postup posilené
spoluprace (,, enhanced cooperation procedure ‘), ktery je obsazen ve ¢lanku 20 Smlouvy o
Evropské unii. Tento postup umoznuje skupiné ¢lenskych statlh vykonéavat nékteré pravomoci,
které by jinak byly svéfeny Radé a ma slouzit jako posledni mozZnost v ptipadé, kdy dané
opatfeni nenajde podporu mezi staty. Aplikace postupu ale znovu vyzaduje jednomyslnost
v Radé¢ a schvélené opatfeni je pak navic aplikovano pouze ve statech, které na pftijeti
participovaly.

Je nutné zduraznit, Ze vyuziti vySe uvedenych opatieni sice teoreticky umoZziuje
piekondni nékterych legislativnich bariér pfi pfijimani nové legislativy, zaroven ale jejich
vyuZiti neni dlouhodobym a systémovym feSenim. Doporuceny by tedy mély byt spiSe zmény
primarniho prava, aby tak byla zabezpefena vétsi integrita vnitiniho trhu EU, snadnéjsi
piijimani progresivnéjsich pravnich piedpist a sblizovani legislativ naskrz ¢lenskymi staty.

Evropské pravni piedpisy piijaté v minulosti mohou slouzit jako ptiklad toho, jakym
zpuisobem by novy danovy ramec mohl byt na trovni evropskych organti piijat (viz ptiloha ¢.
3). Vramci vyzkumu byl vytvofen prehled vSech legislativnich ndstroji na urovni
sekundarniho préava, které by se daly zatadit do kategorie dannovych nebo environmentélnich ¢i
energetickych opatieni fiskdlni povahy. Po jejich selekci bylo zkoumano, na jakém pravnim
zéklad¢ (obsazeném v primarnim pravu) byly piijaty a zda tyto vyzaduji zvlastni legislativni
proces. Uéelem vytvofeni tohoto piehledu bylo zjistit, zda byla jina opatfeni, ktera by se dala
charakterizovat jako daflova ¢i fiskalni, pfijata na zaklad¢ obecného legislativniho procesu a
zda by se tak dalo argumentovat, Ze i uhlikové dan anebo nové prvky energetické dan€ by mohly
v dne$ni dobé byt pfijaty obecnym legislativnim procesem. Prvni ndvrhy uhlikové dané

(ptedlozené v letech 1992, 1995 a 1997) byly ptfedloZzeny na zéklad¢ historickych c¢lankt
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zakladajicich smluv vyzadujicich jednomyslnost Rady. Plivodni znéni téchto ¢lanka ale
neobsahovala specidlni ustanoveni o pravidlech pfijimani opatfeni, pokud jsou fiskalniho
charakteru, pouze obecné pravidlo o jednomyslnosti (odstavce zavadéjici pravidlo
jednomyslnosti, pokud je environmentélni ¢i energetické opatieni fiskalniho charakteru byly
do smluv pfidany az v ramci pozd¢ji piijatych smluv). VEtsi mnozstvi typti opatieni, pro jejichz
ptijeti byla nutnd jednomyslnost, a tedy i nizsi mira evropské integrace, byla typickym prvkem
piijata na zakladé ¢lanku 113 SFEU, ktery rovnéz vyzaduje jednomyslnost v Radé.

V ramci vyzkumu byly dale analyzovany i dalsi fiskalni opatfeni na evropské Grovni, a
to jak striktné danova, tak i dalsi energetickd a environmentélni, kterd lze chépat jako fiskalni
(tak jak tento pojem chape literatura a evropské case law, tedy jako pfispivajici do rozpoctl
Clenskych stati). V této kategorii Ize jmenovat dva néstroje sekundarniho prava, které i1 ptes
svou dainovou ¢i jinak fiskdlni povahu byly pfijaty obecnym legislativnim procesem bez
nutnosti jednomyslnosti. Prvnim z nich je nafizeni zakladajici program Fiscalis pro kooperaci
v oblasti zdanéni, druhym je poté smérnice zavadéjici systém EU ETS. Praveé ta byla pfijata na
zakladé ¢lanku 175 odst. 1 SFEU, ktery odkazuje na ustanoveni o obecném legislativnim
procesu, pii€emz lze ale systém s jistotou oznacit za legislativni néastroj fiskalniho typu. Lze tak
argumentovat, Ze 1 jina opatieni fiskalni povahy mohou byt piijata v ramci obecného
legislativniho procesu nevyzadujiciho jednomyslnost v Rade¢.

V ramci revize nazvané , Fit for 55° byla v Cervenci 2021 navrZena novelizace
smérnice o energetickém zdanéni. Evropska komise se tedy rozhodla uhlikovou dan zavést
nikoli jako samostatny novy danovy nastroj, ale pouze jako prvek energetické dané. Navrhuje
upravu nékterych ustanoveni a aspektd existujici smérnice o energetickém zdanéni, predevsim
tedy zménu minimalnich sazeb dané tak, aby reflektovaly uhlikovou naro¢nost daného paliva.
Rovnéz také modifikuje pravidla ohledn€ moznych vyjimek ze zdanéni, a sice tak, ze by nova
smérnice prakticky jiZ nedovolovala udileni vyjimek z dané. Revize smérnice byla navrzena na
zéklad¢ ¢lankt 113 a 192 odst. 2, které vyzaduji jednomyslnost v ramci Rady. Komise tedy
nevyvinula snahu navrhnout revizi smérnice jako obecné environmentalni nebo energetické
opatfeni, coz by teoreticky mélo byt jednou z moznosti. Jelikoz 1ze tak oc¢ekavat nesnadny
legislativni proces, Komise by se v ndsledujicim roce mohla pokusit o prosazeni vyse

popsanych nastroji, které by mohly pftijeti revize usnadnit.
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