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Abstract

This Bachelor thesis deals with the implied power of U.S. Congress to conduct
oversight. With the exception of the impeachment process that is defined in Article I,
the U.S. Constitution does not explicitly state what oversight is and how is it to be
administered, thus the goal of this thesis is to explore the theoretical background
surrounding oversight, its genesis, techniques, processes, and tools. Focus is given to
pertinent Supreme Court rulings, as well as specific mechanisms of oversight, with
deeper dive into investigative oversight. Data-based approach in the second part then
examines and compares the number of hearings held in Congress in the past 12 years.
The aim is to determine if there is a correlation between the level of congressional
oversight activity, partisan majority, and the President’s party affiliation and what might
be some observable trends in the researched period. The conclusion is that while both
parties exhibit on average the same level of oversight, less oversight hearings are held
when the majority in a chamber is the same as that of the President and vice versa. Also,
the total number of hearings steadily decreased over the researched period and the party

divide in Congress and oversight appears to be growing.

Abstrakt

Tato bakalarska prace se zaobird tématem implicitni pravomoci Kongresu USA
provadét dohled a kontrolu. Ustava Spojenych stati vyslovné neuvadi, co je to kontrola
a dohled a jakym zpilisobem ma byt provadéna, cilem této prace je tedy prozkoumat
teoretické pozadi obklopujici kontrolu a dohled, genezi této pravomoci, techniky,
procesy a nastroje. Zajem je vénovan rozhodnutim Nejvyssiho soudu USA vztahujicim
se k problematice, déale specifickym procesim, skrze které jsou kontrolu a dohled
vykonavany a hlubsi pohled je pak vénovan vySetiovacimu procesu. Druha ¢ast prace je
zamétfend na analyzu dat ohledné poctu slySeni v Kongresu za poslednich 12 let. Cilem
je urcit, zda existuje korelace mezi Urovni kontroly a dohledu vykondvanymi
Kongresem, stranickou vétSinou a stranickou pfisluSnosti Prezidenta, a jaké jsou néjaké
pozorovatelné trendy identifikovatelné v pozorovatelné dobé. Zavér je, ze navzdory
tomu, ze ob¢ politické strany v Kongresu vykazuji v priméru stejnou troven provadeéné
kontroly, mén¢ slySeni s cilem vySetfit nebo kontrolovat je provadéno, pokud je vétSina

v komote Kongresu ze stejné strany jako Prezident a obracené. Celkovy pocet slySeni



v Kongresu béhem pozorovatelného obdobi klesal a stranické rozpolceni v obou

komorach a pfi kontrole a dohledu dle vSeho neustale roste.
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Introduction

The U.S. Constitution has now served for more than 230 years. It united a diverse group
of states, laws, and cultures under one supreme law and created a new state with a
federal government, henceforth known as the United States of America. In its first
Section, the Constitution vests all legislative powers to the Congress of the United
States. Consisting of two separate but equal chambers, the House of Representatives,

and the Senate each fulfil their unique role while working together to achieve what the



Constitution set out for them. The expressed power of the most importance, the
legislative function of Congress, goes hand in hand with the implied power' of

oversight.

The processes, tools and various mechanisms of this oversight power have been shaped
throughout the history of Congress, with oversight being broadly defined as reviewing,
monitoring, and supervising the implementation of public policy by the executive
branch. ? The authority to conduct inquiries, request information, hold hearings and have
access to records or materials held by the executive or to issue subpoenas is not
explicitly granted in the Constitution, however even at the time of its inception, such
power was seen as an inherent element of representative assemblies which enacted
public law. * It is the goal of this thesis to explore the ideas behind what oversight is in
the context of Congress and U.S. political landscape as well as to research specific data
with hopes of making a useful comparison in regard to the recent congressional

oversight activity.

In the first part, the thesis sets out to identify the theoretical background behind
oversight, with chapters explaining the constitutional demand for oversight, its goals,
and the specific source of Congress’s authority to conduct it. Furthermore, key oversight
processes are covered, for example the budget, appropriations, or investigative process.
Important elements of the investigative process are explained in detail with a closer look
at the subpoena power, the contempt power of Congress and the way the investigative
process is conducted. Among the questions the thesis aims to shed light on are 1) how
Congress fulfils its oversight role and 2) what are the mechanisms used and how do they

work.

The second part compiles data about congressional oversight hearings conducted in the

past 12 years. The data is acquired from the Congressional Oversight Hearing Index *,

! On the term “implied powers” more later.

2 HALCHIN, Elaine a Frederick M. KAISER. Congressional Oversight [online]. Washington D.C., 2012,
p. 1 [cit. 2021-5-1]. CRS Report for Congress. Congressional Research Service, 97-936. Available at:
https://fas.org/sgp/crs/misc/97-936.pdf.

3 CONGRESSIONAL OVERSIGHT. Archives.democrats.rules.house.gov/archives/ [online]. 2016 [cit.
2021-5-2]. Available at: https://web.archive.org/web/20161214192912/ -
http:/archives.democrats.rules.house.gov/archives/jcoc2aq.htm

4 Available at: https://oversight-index.thelugarcenter.org/about/



https://oversight-index.thelugarcenter.org/about/

an analytical database developed by the Lugar Center. The Index categorizes and
catalogues all hearings held by Congress in the recent times, which serves this thesis
remarkably well. By the method of simple logical and numerical comparison, I
examine the varying number of investigative and oversight hearings as well as the total

number of hearings held from the 111" Congress to the 116" Congress.

The goal is to determine whether there is a correlation between the number of hearings
held and partisan majority, if the Republicans or the Democrats are more active in
congressional oversight and what other trends might be observed in the entirety of the
researched period. Times of united government when both chambers and the presidency
rest in one party’s hands should in theory not influence the level of oversight conducted,
same as it should not make a difference if that is not the case. The thesis looks at the

data and determines whether such claim is true.

Regarding the sources used, the Congressional Research Service provides rich both
primary and secondary sources, its statistical data, articles, guides and papers have been
of great importance and help in writing this thesis, mainly the Congressional Research
Manual. Morton Rosenberg’s When Congress Comes Calling, written in collaboration
with the think tank The Constitution Project, Congressional Procedures & the Policy
Process by Walter J. Oleszek, along with many more papers, articles and monographies
found in digital libraries and throughout the internet served as a substantial source of
insight, considering that physical libraries were inaccessible during the writing of this
thesis. Given the nature of the subject, laws of the United States, Supreme Court

decisions and the Constitution itself were also used.

As mentioned before, for the second part the methods used are a numerical and logical
comparison of the data about the number of hearings by each committee. Knowledge
about majorities in both chambers as well as the President’s party affiliation in the

researched 12 years is used to interpret the data.

Lastly, in the earlier stages of development of this thesis, I have aspired to include a
case study as the second, practical part. I scrapped this idea in favour of the data
comparison while working on the theoretical overview. The reason being that with the
focus of this thesis, it became clear that a more general, data-based look into
congressional oversight would serve better than a narrow case study of a singular

committee hearing.



1. Theoretical Background of Oversight

1.1 The US Constitution — Inspiration and Separation of Powers

Political systems and principles of ancient Athens and Rome have thoroughly
influenced modern western civilization, which has been built around the concepts of
democracy, justice, liberty, and the law borne out of the idea of a free and participating
citizen.” The group of people who wrote the Constitution, commonly referred to as the
Founding Fathers or simply Founders, have in great number possessed a classical
college education with a distinctive focus on Latin and Greek readings. American
schooling, based mainly in New England area® followed the study curriculums of

European universities, which all focused on studying the classical authors.’

It comes as a no surprise that such emphasis on classical learning helped to provide a
clear template of democratic and republican governance ideals for the Founders to strive
for and apply to their vision of the Constitution. The antiquity provided valuable lessons
about republican government, seeing as a true democratic political republic has not been
established since. Many city-states based on the Apennine peninsula throughout history,
such as Venice, Florence and Genoa were modelled after the Roman republic, however

they were not as much political republics as economic oligarchies.®

Early Americans had an affinity for ancient Rome and its senate, which they viewed as
a great deliberative body, a guardian of liberty and stability. Other main points of
admiration and inspiration were the works of Cicero, which showed them what the

Republic meant to men like him and served as a guide point for the Founders when

5> GREEN, Peter. Ancient Greece: A Concise History. 1. London: Thames & Hudson, August 1, 1979. p.
10, ISBN 978-0500271612.

67 of 8 of today’s elite Ivy League universities were chartered before U.S. became a sovereign nation. To
name some - Harvard University, Columbia University, Princeton University or Yale University. All of
them rank among the top universities in the world nowadays.

7 BRICE, Shamir. A Classy Constitution: Classical Influences on the United States Constitution from
Ancient Greek and Roman History and Political Thought [online]. John Carroll University, 2015, p. 6
[cit.  2021-5-1].  Senior Honors Projects. John  Carroll  University.  Available at:
https://collected.jcu.edu/cgi/viewcontent.cgi?article=1084&context=honorspapers.

8 BRICE, Shamir. ref. 7, p. 17
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developing the political structure and finally the agrarian nature of ancient states, which
helped citizens to have a sense of being a part of a state and having a stake in its success
and functionality.” The familiarity and admiration of many of the classical writers,
philosophers, and historians, mainly the works of Aristotle, gave way for adopting the
very idea of constitutionalism, limitations on the power of the government in relation to
the people it governed over and the established rule of law, all notions to be found in the
Constitution, direct descendants from the works of aforementioned classical scholars.
The collective knowledge of the classical texts of those present when the Constitution
was being written led to the establishment of a government with a system of separation
of powers and responsibilities as well as checks and balances, all based off ancient

history.!?

The classics of ancient history were not the only inspiration for the Founders during
their drafting of the constitution. Due to their college education, they were all versed in
the views and studies of John Locke and Charles Louis Montesquieu.!! The latter
mentioned coined the term “trias politica” or the already mentioned “separation of
powers”. An 18" century political philosopher of French origin, Montesquieu’s perhaps
greatest publication, the Spirit of the Laws is considered by many to be one of the great
works of western jurisprudence and political theory and in large contributed to the
vision of the US Constitution and the Declaration of the Rights of Man. Montesquieu
presents a model under which the political authority of the state is divided into three
separate branches or the legislative, executive, and judicial powers. He concluded that if
liberty is to be most effectively promoted, these three powers must be separate and act

independently of each other.'?

® BRICE, Shamir. ref. 7, p. 18

19 BONVENTRE, Vincent Martin. A Classical Constitution: Ancient Roots of Our National Charter
[online]. Washington, D.C., 1987, p. 12 [cit. 2021-5-1]. Article. New York State Bar Journal. Available
at:
https://papers.ssrn.com/sol3/Delivery.cfm/SSRN_ID1154706_codel1031212.pdf?abstractid=1154706&mi
rid=1

! Separation of Powers - An Overview [online]. Washington, D.C., 2019 [cit. 2021-5-2]. Available at:

https://www.ncsl.org/research/about-state-legislatures/separation-of-powers-an-overview.aspx

12 Montesquieu and the Separation of Powers. Olllibertyfund.org [online]. 2019 [cit. 2021-5-2]. Available

at: https://oll.libertyfund.org/page/montesquieu-and-the-separation-of-powers
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https://papers.ssrn.com/sol3/Delivery.cfm/SSRN_ID1154706_code1031212.pdf?abstractid=1154706&mirid=1
https://www.ncsl.org/research/about-state-legislatures/separation-of-powers-an-overview.aspx
https://oll.libertyfund.org/page/montesquieu-and-the-separation-of-powers

Therefore, separation of powers refers to the division of government responsibilities
into distinct branches with the aim of limiting any one of the three branches from
exercising the core functions of another branch. The aim is to prevent the concentration
of power, have each branch keep the others in check and provide for a system thus
called checks and balances. The US constitution does so via the so-called vesting

clauses in Section 1 of each of the respective Articles 1, 2 and 3.3

Article 1 of the US constitution establishes the Legislative branch, which consists of the
House of Representatives and the Senate, together the Congress and bestows all
legislative powers to it. The Article 2 establishes the Executive Branch, which consists
of and is headed by the President, who approves and carries out the laws created by the
Legislative branch. Article 3 establishes the Judicial branch, which consists of the US

Supreme court that interprets the laws passed by the Legislative branch.

The power of oversight falls into the category of implied powers. Implied powers are
not stated directly in the Constitution, they are instead derived from the right of
Congress located in Article 1, Section 8, Clause 18, to make all laws “necessary and
proper” to effectively execute its enumerated powers. This clause is often called the
elastic clause. Enumerated powers are, as opposed to implied powers, specifically listed
in the Constitution. There are 27 of them, for example the power to regulate commerce,

declare war, coin money or the elastic clause itself is an enumerated power.

1.2 The Need for Oversight

Along with its creative function of making laws, Congress has throughout history
engaged in oversight—broadly defined as reviewing, monitoring, and supervising the
implementation of public policy by the executive branch. The power to investigate how
a certain law or statute is being administered enables Congress to assess whether federal
agencies and departments are working in an efficient, effective, and economical manner.
The national government has greatly increased in size and scope in recent years, the
administration of Republican president George W. Bush presided over one of the largest
expansions of government in the history of the United States. Following the

international and domestic terrorist attacks was the creation of the Department of

13 UNITED STATES OF AMERICA. Constitution of the United States. In: Philadelphia: Constitutional
Convention [online]. 1787 [cit. 2021-5-2]. Available at:

http://constitutioncenter.org/media/files/constitution.pdf.
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Homeland Security, the greatest economic crisis since the Great Depression led to
initiation of the Troubled Asset Relief Program, which authorized up to $475 billion to
be spent in the real-estate sector.!* President Barack Obama continued with the
spending and trillions of dollars were poured into the ailing economy to help it get back
on its feet. In the recent years President Trump has yet increased governmental
spending, the defence budget grew more robust, and the impact of the recent Covid-19

crisis is yet to be determined. '

The probabilities of any major rollback in the role and scope of the federal government
seem unlikely, hence the importance of Congress exercising its implicit constitutional
prerogative to check the delegated authority that it grants to federal departments. This
expansion of government leading to a today’s large federal establishment means
congressional oversight is more important than ever and severely emphasised
Congress’s need for and use of available oversight tools to check on and check the
executive. The “checking” function serves to protect Congress’s policymaking role and

its place under Article I in the U.S. constitutional system of checks and balances. '

Congress’s oversight role is also significant because of the spotlight of public attention
it brings to many critical issues, which enables all lawmakers on federal as well as state
level and the general public to make informed judgments about executive performance.
Former president Woodrow Wilson, in his 1885 study Congressional Government,
emphasized that the “informing function should be preferred even to its law-making
function.” He added that if Congress were to not conduct oversight of administrative
activities, the “country must remain in embarrassing, crippling ignorance of the very
affairs which it is most important it should understand and direct.”’'’ A British
philosopher John Stuart Mill wrote “The proper office of a representative assembly is to
watch and control the government; to throw the light of publicity on its acts; to compel a

full exposition and justification of all of them which any one considers questionable.”

14 Troubled Assets Relief Program (TARP). Treasury.gov [online]. 2016 [cit. 2021-5-2]. Available at:
https://home.treasury.gov/data/troubled-assets-relief-program

15 0n March 1, 2021, U.S. national debt rose to $28 trillion. (2014 - $17,8 trillion)

16 JAMES, Madison. The Federalist Papers: No. 48 [online]. New York, 1788 [cit. 2021-5-1]. Article. The

New York Packet. Available at: https://avalon.law.yale.edu/18th_century/fed48.asp

17 WILSON, Woodrow. Congressional Government: A Study in American Politics [online]. Boston and
New York Houghton Mifflin Company, 1885, p. 303 [cit. 2021-5-1]. Monography. Available at:
https://www.gutenberg.org/files/35861/35861-h/35861-h.htm#page 303
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1.3 Purposes of Oversight

There exist many overlapping purposes associated with oversight. This array can be

separated into three kinds: programmatic, political, and institutional.

Programmatic purposes aim to fulfil such objectives as making sure agencies and
programs are working in a cost-effective and efficient way, meaning the aim is to
strengthen federal programs through better management and delivery of services;
ensuring that executive compliance adheres to legislative intent provided by the
Congress, whose committees and members can review the actions taken in delegated
authority by departments and agencies; systematically evaluating program performance
via modern social science and management methodologies to assess the effectiveness of
ongoing programs; improving the economic side of governmental performance while
making investigations into waste, fraud, and maltreatment of public funds; reviewing
the agency rulemaking process; acquiring information useful in future policymaking; or

determining whether agencies or programs are fulfilling their legal objective.

There are also additional purposes associated with oversight of more of a political
nature, for example producing favourable public exposure for lawmakers, winning the
electoral support of voters and outside groups, or countering criticisms of politically
favoured programs and agencies. After all, oversight happens in a context of an ever-
present political struggle in which Congress’s relationship with administrative entities
can range from cooperation to conflict. With the separation of powers and each branch
having different agendas, there is an inherent constitutional and political tension
between Congress and the President. Such tension is present even during periods of
unified government, when one party is in charge of simultaneously both chambers of

Congress and the White House.

Lastly, institutional oversight purposes serve to protect congressional prerogatives in the
context of the system of checks and balances and to strengthen the public’s ability to see
into and evaluate executive activities and actions. This includes three fundamental
constitutional purposes: checking the power of the executive branch, investigating the

administration of a law, and informing Congress and the public.'®

¥ DOLAN, Alissa M., Elaine HALCHIN, Todd GARVEY, Walter J. OLESZEK and Wendy
GINSBERG. Congressional Oversight Manual. Washington, D.C., 2014. p. 20, CRS Report for

Congress. Congressional Research Service. Available at: https:/fas.org/sgp/crs/misc/RL30240.pdf
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1.3.1 Watchfulness over the Executive Branch

As noted earlier, huge expansion of executive entities is one of the signature
developments of the modern era. Some scholars use the term “the administrative state”
to describe the many federal departments, agencies, boards, and commissions.!
Administrators nowadays do more than just execute the laws according to legislative
intent of Congress, they are now a separate policymaking rival to Congress, thanks to
the expansion of bureaucracy. Federal agencies employ many knowledgeable specialists
whose job is to write rules and regulations that have the force of law, enforce the rules
through investigations and inquiries and many more. The increasingly large role of the
executive branch, that undertakes activities that affect nearly every citizen’s life,
underscores the need for oversight of Congress. The administrative entities must be held

accountable for the decisions and actions they make.

1.3.2 Administration of Laws

How efficiently and effectively the executive branch carries out legislative mandates is
ideally a process of continuous review by the House and the Senate, typically done
through their committee structures. Since the Legislative Reorganization Act of 1946, a
principal obligation of “continuous watchfulness” implies that Congress actively
participates in administrative decision making, seeing as administration of a statue is in
reality an extension of the legislative process. 2° If Congress properly investigates how a
law is being administered and what impacts it carries with it, it can then reflect and

make adjustments to the original statue.

1.3.3 Informing Congress and the Public

With the power vested into Congress, it is responsible to the public to provide it with
necessary information. Free people must be allowed to demand a full accounting from
those in power of how the power is being exercised. Congress shines spotlight on many
significant issues, which in turn allows not only lawmakers, but also American people

to make informed decisions and judgments about executive performance. Congress

19 DODD, Lawrence C. and Richard L. SCHOTT. Congress & the Administrative State. New Jersey:
Prentice Hall, 1979. p. 364, ISBN 978-0023306907

20 TRUMAN, David Bicknell. The governmental process: political interests and public opinion. Westport,
Conn.: Greenwood Press, 1981, c1951. p. 576, ISBN 978-0313229121.

10



must both scrutinize every act and disposition the administration makes and open

discussion about those actions.?!

1.4 The Authority to Conduct Oversight

Congress gains its authority to conduct oversight from four overlapping sources: The

Constitution, Supreme Court decisions, laws (statutes) and the House and Senate rules.

1.4.1 The Constitution

Oversight is an implicit constitutional responsibility of Congress. According to historian
Arthur Schlesinger Jr., the Framers believed “it was not considered necessary to make
an explicit grant of such authority. The power to make laws implied the power to see
whether they were faithfully executed.”? James Wilson, one of the architects of the
Constitution and later Associate Justice on the first Supreme Court wrote “The members
of the House of Representatives form the grand inquest of the state. They will diligently
inquire into grievances, arising from both men and things.” Constitution also grants
extensive authority to oversee and investigate executive branch activities, such authority

to conduct oversight stems from many provisions.

In Article I, §9, cl. 7, The Constitution provides that “No Money shall be drawn from
the Treasury, but in Consequence of Appropriations made by Law”, commonly known
as the power of the purse. Every year the House and Senate committees on
Appropriations come together and review the financial practices and needs of federal
agencies. This in turn grants the Congress the power to control the activities of
executive agencies. During the appropriations process, Congress can define purposes for
which appropriated money can be spent and prohibit what it may not be spent on, as

well as adjust funding levels.

Congress has the power to organize the executive branch via the ability to create,
reorganize, fund, and ultimately abolish federal departments and agencies. It can
reassign functions, create new ones, and grant authority to administrators, which means
that Congress exercises ultimate authority over executive branch organization and

ultimately over policy. This is tied to the power to confirm officers via the confirmation

2 WILSON, Woodrow. ref. 17, p. 304
22 SCHLESINGER, Arthur M. a Robert BURNS. Congress Investigates: A Documented History 1792-
1974. Chelsea House, 1983. p. 9, ISBN 978-0835208116.
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process on both judicial and administrative positions. The process provides an
opportunity to examine the agencies’ policies and programs and determine the

nominee’s suitability. 2

The Necessary and Proper Clause in Article I, § 8, gives Congress the power to make all
laws necessary to bring to life the proper execution of the powers vested into Congress.
Congress has wide range of powers, such as the power of taxation, declaration of war
and the establishment of post offices. These provisions then grant broad authority to

regulate and oversee departmental activities established by law to conduct these powers.

Lastly, Congress is provided with the power of impeachment, ultimate and universal
oversight tool to investigate alleged wrongdoing and misbehaviour of executive and

judicial personnel and to eliminate from office those convicted of such.?*

1.4.2 The Supreme Court

The investigative authority of Congress is broad and bolstered by an array of Supreme
Court decisions. In Watkins v. United States (1957), 2° the Court stated that the “power
of Congress to conduct investigations is inherent in the legislative process. That power
is broad. It encompasses inquiries concerning the administration of existing laws as well
as proposed or possibly needed laws.” There are limits to Congress’s power to
investigate, such as the Constitution (e.g., the Fifth Amendment protects against self-

incrimination).

Two 1920s landmark cases firmly established broad legislative authority to seek
information and enforce demands®®, McGrain v. Daugherty (1927) a Supreme Court
ruling which considered a Senate investigation of the Justice Department, the Supreme
Court described the power of inquiry along with accompanying processes to enforce it
as “an essential and appropriate auxiliary to the legislative function.” The court
explained: “A legislative body cannot legislate wisely or effectively in the absence of

information respecting the conditions which the legislation is intended to affect or

23 UNITED STATES OF AMERICA. ref. 13., Art. I, Section 9; Art. II Section 2, Clause 2

24 UNITED STATES OF AMERICA. ref. 13., Art. II, Section 4

23 U.S. SUPREME COURT. Watkins v. United States, 354 U.S. 178 [online]. June 17, 1957 [cit. 2020-5-
2]. Available at: https://supreme.justia.com/cases/federal/us/354/178/)

26 About Investigations | Historical Overview. Senate.gov [online]. [cit. 2021-5-2]. Available at:

https://www.senate.gov/about/powers-procedures/investigations/overview.htm
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change; and where the legislative body does not possess the requisite information—
which not infrequently is true—recourse must be had to others who do possess it.
Experience has taught that mere requests for such information are unavailing, and that
information which is volunteered is not always accurate or complete; so, some means of
compulsion are essential to obtain what is needed.””’ In Sinclair v. United States, a
witness refused to provide answers and was prosecuted for contempt of Congress.
Supreme Court ruled that: “It may be conceded that Congress is without authority to
compel disclosures for the purpose of aiding the prosecution of lawsuits; but the
authority of the body in aid of its own constitutional power is not abridged because the

information sought to be elicited may also be of use in such suits.”?3

1.4.3 Principal Statutory Authority

There are numerous laws that provide Congress with the authority to conduct oversight
and directly augment and safeguard Congress’s authority, mandate, and resources for
doing so. Despite its lengthy heritage, oversight was not given explicit recognition in
public law until enactment of the Legislative Reorganization Act of 1946.% That act
requires the House and the Senate standing committees to exercise “continuous
watchfulness” over programs and agencies within their jurisdiction. Other noteworthy
acts are the Intergovernmental Cooperation Act of 1968 or the Budget and Accounting
Act of 1921, which led to the establishment of the Government Accountability office.
Indirect expansion of Congress’s power of oversight led to strengthening its capabilities
not explicitly, but indirectly, for example by creating the office of Inspector General
(Inspector General Act of 1978) or the Chief financial officers (Chief Financial Officers
Act 0of 1990).

27U.S. SUPREME COURT. McGrain v. Daugherty, 273 U.S. 135 [online]. January 17, 1927 [cit. 2020-
5-2]. p. 174-175 Available at: https://supreme.justia.com/cases/federal/us/273/135/

28 U.S. SUPREME COURT. Sinclair v. United States, 279 U.S. 263 [online]. April 8, 1929 [cit. 2020-5-
2]. p. 295, Available at: https://supreme.justia.com/cases/federal/us/279/263/

2 UNITED STATES OF AMERICA. Public Law 60-812, Legislative Reorganization Act of 1946
[online]. 1946. Available at: https://budgetcounsel.com/%C2%A7030-pub-1-79-601-legislative-

reorganization-act-of-1946-60-stat-812/
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1.4.4 House and Senate Rules

The House and the Senate and their respective rules grant their Committees on
Oversight and Reform a comprehensive role in the conduct of oversight. Such rules
were often amended to encourage and strengthen committee oversight of the
administration of laws. For example, the House rules grant committees the authority and
responsibility to create oversight subcommittees®’, undertake futures research and
forecasting, and review the impact of tax expenditures within their respective
jurisdictions. The Senate rules require each standing committee to include regulatory

impact statements in committee reports accompanying legislation.!
1.5 Participants

1.5.1 Individual Members of Congress

While oversight is generally considered a committee activity, individual members of
Congress may participate in oversight on their own volition as much as they desire.*
Individual members can seek voluntary cooperation of agency officials, conduct their
own investigations and inquiries and report on their findings to the public, sometimes
spurting public interest which may lead to committee action. >* They do this despite
enjoying no special authority to issue compulsory steps, like to call hearings, issue
subpoenas and similar. ** Correspondence with inside sources at governmental agencies,

own on-site investigation and research can fulfil oversight role as well as hearings, just

in a different way. Members without jurisdiction can approach sitting members of

30 Subcommittees are a creation of their parent committee and are usually created to consider and report
bills, to determine the impact of considered measure and to oversee laws and programs in their designated
jurisdiction.

3L'UNITED STATES OF AMERICA. Standing Rules of the Senate. Washington, D.C. [online]. January
2013, Rule XXVI, Clause 11 [cit. 2021-5-2]. Available at:

https://www.rules.senate.gov/imo/media/doc/CDOC-113sdoc18.pdf

32 Senator Tom Coburn (R-OK) remarkably issued reports of wasteful federal spending, sometimes called
“Wastebooks” between 2011 and 2014.

33 LEVIN, Carl, and Elise J. BEAN. Defining Congressional Oversight and Measuring its Effectiveness.
Wayne Law Review. 2018, 64(1), p. 9, Available at: https://law.wayne.edu/levin-

center/pdfs/accessible_levin_bean_final format sheridan 06-27-19.pdf
3 DOLAN, Alissa M., Elaine HALCHIN, Todd GARVEY, Walter J. OLESZEK and Wendy
GINSBERG, ref. 18, p. 65
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relevant committees with their findings or go to the press to draw attention to issues.*
This process can often result in a thorough investigation which may uncover deep issues
which would otherwise go unnoticed or unresolved,*® or to the adjustments of agency

policies, procedures and to changes in public law.

Personal staff plays an irreplaceable role in this process. Constituents write letters, make
complaints, and generally request help, assistance or bring attention to problems and
inadequacies in federal programs. It is then up to the office of individual members and

their staff to perform needed casework, which can prove an effective oversight tool.>’

1.5.2 Committees

Most common form of oversight is that conducted by a committee structure established
by either chamber of Congress. The Senate and the House conduct oversight by their
committees and subcommittees, throughout history a use of standing and special
committees to investigate has been established.’® The reason for committee structure
taking the lead on congressional investigations is owed to their empowerment by law to
carry out this responsibility. They have the right to hold hearings and issue subpoenas,
both critical techniques regarding the ability to obtain information with non-

disregardable authority. Since the Legislative Reorganization Act of 1946, each of

35 BRIAN, Danielle, DOWNING, Danni. The art of congressional oversight: a user's guide to doing it
right. Second edition. [Washington, D.C.]: Project on Government Oversight, p. 5 [2015]. ISBN 978-0-

9965627-1-3. Available at: http://www.pogoarchives.org/m/coi/pogo-the-art-of-congressional-oversight-

handbook.pdf

36 The investigation into a friendly fire incident that resulted in the death of 26 military personnel over
northern Iraq was done because a father of one of the casualties wrote to a member of Congress with a
plea to investigate, resulting in a committee investigation.

37 DOLAN, Alissa M., Elaine HALCHIN, Todd GARVEY, Walter J. OLESZEK and Wendy
GINSBERG, ref. 18, p. 15

38 Few examples of investigations by the standing committees include the 1912 “money trust” hearings by
a House Banking and Currency subcommittee, 1924 Teapot Dome investigation regarding a bribe to
obtain oil lease contracts and investigation by the Senate Banking and Currency Committee into the stock
market crash of 1929 in 1933. Special committee investigations include the Truman Committee,
established in 1941 to help reduce wasteful military spending which famously helped save estimated 10-
15 billion US dollars during WW2 and propelled Truman towards later presidency, 1973 investigation
into a possible corruption in the presidential election, known as Watergate or a late 1980’s investigation
into alleged covert sales of military equipment and funding of Nicaraguan Contra revolutionary troops

called Iran-Contra.
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Congress’s standing committees is directed to exercise ongoing oversight of the laws
and federal agencies within its jurisdiction. 3° The law also gave each standing
committee explicit authority to issue subpoenas and hold hearings as mentioned above.
This authority has since then been extended to select special committees.*’

House rules specify a specific oversight role granted to Committee on Oversight and

Government Reform.*!

The Committee’s recommendations and pertinent review
findings ought to be considered by the authorizing committees (during the authorization
process), additionally the committee enjoys other oversight duties. Namely to: a) review
and study on a continuing basis, the operation of government activities at all levels to
determine their economy and efficiency (Rule X, clause 3); b) receive and examine
reports of the Comptroller General and submit recommendations thereon to the House
(Rule X, clause 4); c) evaluate the effects of laws enacted to reorganize the legislative
and executive branches of the government (Rule X, clause 4); d) study
intergovernmental relationships between the United States and states, municipalities,
and international organizations of which the United States is a member (Rule X, clause
4); and e) report an oversight agenda, not later than March 31 of the first session of a
Congress, based upon oversight plans submitted by each standing committee and after
consultation with the Speaker of the House, the majority leader, and the minority
leader. The oversight agenda is to include the oversight plans of each standing

committee together with any recommendations that it or the House leadership group

may make to ensure the most effective coordination of such plans (Rule X, clause 2)*.

The House rules also give standing committees authority and mandate to conduct
oversight. This includes the review and study on continuing basis the application,
administration, and execution of all laws within their legislative jurisdiction, the
authority to investigate and review of the impact of tax policies. Also, the responsibility

to establish an oversight committee if the standing committee has over 20 members, the

39 LEVIN, Carl, and Elise J. BEAN. ref. 33, p. 6

40 LEVIN, Carl, and Elise J. BEAN. ref. 33, p. 7

41 UNITED STATES OF AMERICA. Rules of the House of Representatives. Washington, D.C. [online].
January 2019, Rule X, [cit. 2021-5-2]. Available at:
https://rules.house.gov/sites/democrats.rules.house.gov/files/documents/1 16-House-Rules-Clerk.pdf

42 UNITED STATES OF AMERICA. ref. 41, Rule X
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submittal of oversight plans for the future and regular reports and other responsibilities

and rules.®

The Senate rules require each of its standing committees (except for Appropriations and
Budget committees) to review and study on a continuing basis the application,
administration, and execution of all laws within its legislative jurisdiction. Committees
are also required to prepare regulatory impact evaluations accompanying public bills
and joint resolutions, which must include an estimate of affected individuals and
businesses, the measure’s economic impact and additional paperwork that will result

from the bills and resolutions. **

In the Senate, Committee on Homeland Security and Governmental Affairs has
additional oversight duties. These include the review and study on a continuing basis the
operation of government activities at all levels, examining the reports of Comptroller
General and making recommendations based on them to the Senate, evaluating the
effects of laws enacted to reorganize the legislative and executive branches of the
government, and to study the intergovernmental relationships on international, federal,

and state levels.**

1.6 Processes — Types of Oversight

Legislative oversight is most commonly conducted through congressional budget
authorizations, appropriations, confirmations, and investigative processes and, in rare
instances, through impeachment. While some of those like the confirmation, budgetary
and impeachment processes are in nature tied to the congressional committees, certain
investigative processes can be carried out by individual members of the Congress or

their staff, whose findings can then lead to committees. Oversight conducted through

43 UNITED STATES OF AMERICA. ref. 41, Rule IX, X, XI

4 UNITED STATES OF AMERICA. ref. 31, Rule XXV/I

4 UNITED STATES OF AMERICA. ref. 31, Rule XXV

46 In 1948, the Senate adopted a special resolution which established the Permanent Subcommittee on
Investigations of the Committee on Homeland Security and Governmental Affairs (aka Committee on
Governmental Operations). The Committee was a continuation of the famous Truman Committee which

investigated war management fraud and waste.
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authorization, appropriations or confirmation tends to be more routine, whereas

investigations are often adversarial, confrontational, and sometimes high profile.*’

There are several categorizations made by scholars who wish to define forms that
oversight can take. To note some, late Professor Morris Ogul developed a classification
scheme to identify types of oversight, labelling the first category as latent, “that
accomplished while another legislative activity is being performed”, such as agency
reports, casework, and program reauthorization and the second as manifest, describing
actions that can be considered nothing other than oversight, such as investigative
hearings.*® Similarly, another classification scheme pursued by McCubbins and
Schwartz, calls the categories police patrol and fire alarm. Police patrol describes
oversight of active surveillance, much in the manner a police officer would watch over
their assigned streets and blocks. Main means of surveying activities include reading
documents, commissioning scientific studies, conducting field observations, and
holding hearings. Fire alarm describes a less centralized system of rules and other
procedures established by Congress, also informal practices that enable individual
citizens and organized interest groups to examine administrations, seek remedies from

faulty behaviour and charge violations.*’

1.6.1 The Budget Process

The U.S. Constitution vests Congress with the power to raise revenue and borrow
money. Those funds may only be drawn from the Treasury in consequence of
appropriations made by law. The framework used by Congress and the President in
tandem to create the federal budget is known as the U.S. budget process, which was

established by President Warren G. Harding in 1921.%° The act formalized a centralized

47T ROSENBERG, Morton. When Congress Comes Calling [online]. The Constitution Project, 2017, p. 5,
[cit. 2021-5-2]. Report. Available at: https://archive.constitutionproject.org/wp-
content/uploads/2017/05/WhenCongressComesCalling.pdf

48 DUFFIN, Diane L. Explaining Participation in Congressional Oversight Hearings. American Politics
Research [online]. 2003, 31(5), p. 458 [cit. 2021-5-2]. ISSN 1532-673X. Available at:
doi:10.1177/1532673X03252533

4 MCCUBBINS, Mathew D. a Thomas SCHWARTZ. Congressional Oversight Overlooked: Police
Patrols versus Fire Alarms. American Journal of Political Science. Midwest Political Science Association,
1984, 28(1), p. 168. Available at: http://www.jstor.com/stable/2110792

50 It was the General Accounting Act of 1921. Until then, the budget process was highly decentralized,

thus the aim of the bill was to consolidate and centralize the process.
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process, where the President develops a budget proposal, which is then submitted to
Congress prior to each fiscal year. The Congressional Budget and Impoundment Control
Act of 1974 further formalized the process and gave Congress enhanced control and

ability to shape the budget.’!

The process begins approximately 18 months prior to the
start of the fiscal year to which it applies. Agencies submit their requests to the
President, who then considers them, assembles the budget proposal, and presents it to

Congress.>?> Congress then considers the proposal.>

After Congress is presented with the budget proposal, it holds numerous budget
hearings, where agency officials and representatives of the Office of Management and
Budget explain the broad objectives of the budget. To further strengthen the link
between the fund-giving legislature and administering executive and fulfil the oversight
role of Congress, agencies submit written justifications of the budget requests they have
made and send their representatives to testify before the committees of their jurisdiction.
>4 Congress can exercise oversight by being able to relate program priorities to financial
matters in the national budget. Committees have an incentive to check their
expenditures, asses their priorities and cut undesirable program to make room for new

ones by knowing they operate on a limited budget, which they need to justify. >

1.6.2 The Authorization Process

While the budget process provides funds, the authorization process gives Congress the
ability to exercise significant control over government agencies. Congress has the

ability to authorize agencies to enact or carry out policy, without authorization, no funds

5! The Bill created three new entities — the Senate Committee on Budget, the House Committee on
Budget, and the Congressional Budget Office. Procedurally the Act allowed the Congress to exhibit more
power over the budget as a whole, mainly by ensuring its consistency with overall budget policy.

52 The Act of 1921 created a Bureau of the Budget, nowadays known as the Office of Management and
Budget, which plays an irreplaceable role in the process. It is one of the largest offices within the
Executive Office of the President and helps the president in overseeing the preparation of the federal
budget and supervises the administration of that budget.

53 CHRISTENSEN, Michelle D. The Executive Budget Process: An Overview [online]. Washington D.C.,
2012, p. 1, [cit. 2021-5-2]. CRS Report for Congress. Congressional Research Service. Available at:
https://fas.org/sgp/crs/misc/R42633.pdf

54 CHRISTENSEN, Michelle D., ref. 53, p. 2

53 DOLAN, Alissa M., Elaine HALCHIN, Todd GARVEY, Walter J. OLESZEK and Wendy
GINSBERG, ref. 18, p. 17
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can be allocated in appropriations bills to implement said policy. An authorization
statute gives governmental agencies the ability to be recognized as valid recipients of
federal funds, which gives said agencies legitimacy. The statute creates and shapes the
form, legislative policy, and the aim of each agency. The authorization bills>® are
enacted for multiple years, but are sometimes authorized annually, for example defence.
The authorization process may involve oversight tools such as hearings, reports, and
studies, which combined with the recurrent nature of the process give Congress an
opportunity to scrutinize, familiarize and ultimately change the direction and priorities

of agencies.”’

Until 1950’s, most federal programs were authorized permanently, however in 1960’s
and 1970’s, the trend began to change towards temporary authorizations. The reason for
this trend was the fact that the authorizing committees wated greater control of and
oversight over executive activities, especially in the light of tensions that arose from the
Vietnam War and the Watergate scandal. Congress thus gained more control over the

process and enriched its oversight role. >

1.6.3 The Appropriation Process

While budget resolutions determine allocations, the funding process moves to the
appropriations committees in both the Senate and the House, to determine specific
funding. Congress typically provides recommendations for specific levels of
appropriations to be made to the agencies and programs. This provides a certain amount

of dollars which serves as a ceiling.”® Appropriations committees in both chambers are

6 According to the U.S. Senate reference glossary: “[ Authorization bill is] a law that establishes or
continues one or more Federal agencies or programs, establishes the terms and conditions under which
they operate, authorizes the enactment of appropriations, and specifies how appropriated funds are to be
used. Authorizations acts sometimes provide permanent appropriations.”

57 DOLAN, Alissa M., Elaine HALCHIN, Todd GARVEY, Walter J. OLESZEK and Wendy
GINSBERG, ref. 18, p. 18

58 OLESZEK, Walter J., Mark J. OLESZEK, Elizabeth RYBICKI and Bill HENIFF JR. Congressional
Procedures and the Policy Process. 10th. California: SAGE Publications. p. 57, ISBN 978-1-5063-0430-4.
3 As Senate Democratic leader Harry explained: “Authorizations allow programs to be created and
funded. When we pass an authorizing bill, we hope the authorized level will by looked at in the
appropriations committee. ... But we realize there are competing priorities and full funding doesn’t come

very often.”
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tasked with generating 12 separate appropriation bills®® (done by each of their
subcommittees) which cover each agency.®! The appropriations process ends up being
one of Congress’s most important forms of oversight, this being the “power of the
purse” in action. Committees reach decision based on the past performances of each
agencies, their assessment of the needs, budget priorities and more. The Committees on
Appropriations play a vital role in congressional oversight and are a major seat of power

in the U.S. political system.®?

1.6.4 The Confirmation Process

The U.S. Constitution in its Article II, § 2% states the need for the Senate (more so a
right) to participate in the process of nomination and appointment of state officials. The
Senate plays an important role of vetting the nominees, examining their views,
experience and generally determining if they are an adequate fit for the office. While
there are many confirmations, the highest positions render the most scrutinous
examination, those being the Supreme Court nominations and potential members of

9 65

t.% The Constitution further states that some “inferior offices can

President’s Cabine

be appointed by the President alone or by the heads of departments. It is however up to

%0 OLESZEK, Walter J., Mark J. OLESZEK, Elizabeth RYBICKI and Bill HENIFF JR., ref. 58, p. 62

61 First the budget process determines the size of the whole “pie” and which agency or groups of agencies
get what portion. Then the subcommittees divide those portions among specific programs and policies.

%2 DOLAN, Alissa M., Elaine HALCHIN, Todd GARVEY, Walter J. OLESZEK and Wendy
GINSBERG, ref. 18, p. 19

63 “[The President] shall nominate, and by and with the advice and consent of the Senate, shall appoint
ambassadors, other public ministers and consuls, judges of the Supreme Court, and all other officers of
the United States, whose appointments are not herein otherwise provided for, and which shall be
established by law.” Known as the “Appointments Clause”.

% TONG, Lorraine H. Senate Confirmation Process: A Brief Overview [online]. Washington D.C., 2009,
p. 4, [cit. 2021-5-2]. CRS Report for Congress. Congressional Research Service. RS20986. Available at:
https://fas.org/sgp/crs/misc/RS20986.pdf

65 The Supreme Court ruled several times on the nature of what constitutes an “Inferior officer”. In
Morrison v. Olson (1988) the Court found that some of the traits of Inferior officers are their removability
from office by some other high-ranking officer other than the President and the fact that they enjoy some
limitations to their jurisdiction, tenure, and general authority. In a later decision of Edmond v. United
States (1997) added that Inferior officers are those officers whose work is at some level overseen by a
Senate-appointed official. It should also be noted that the majority of people who work in “the

government” are not in a sense officials, but rather ordinary contracted workers.
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Congress to make the process of these appointments into statutes, enabling them to be

executed as such.

The Senate’s role in the process is largely conducted through confirmation hearings.
The hearings provide a platform where the nominees can be asked on their policies and
views. The Senate’s action on a nomination varies, depending largely on the importance
of the position involved, existing political circumstances, and policy implications.®
With the increase of positions requiring senatorial “advice and consent”, the Senate
adopted a resolution in 2011, expediting the process of confirmation of a lot of low-

profile nominees.®’

1.6.5 The Impeachment Process

The Constitution grants Congress the power of impeachment as one of its oversight
tools.®® The House granted to power to make the impeachment, to start the trial, while
the Senate then carries out the trial itself. First the House, should a simple majority of its
members agree, approves the articles of impeachment, after that it is up to the Senate to
hold the hearings, gather evidence and then vote on the result. If two-thirds of the
Senate agree, a conviction happens. Additionally, the Senate may also take another vote
alongside the first, which if successful, bars the convicted from ever holding another
public office in the future. While the impeachment process is not invoked often, it does
happen and recently more judges were impeached than ever. Around 20 persons were

impeached by the House, approximately half of them being ultimately found guilty.*’

% HOGUE, Henry B. a Maeve P. CAREY. Appointment and Confirmation of Executive Branch
Leadership: An Overview [online]. Washington D.C., 2021, p. 4, [cit. 2021-5-2]. CRS Report for
Congress. Congressional Research Service. Available at: https://fas.org/sgp/crs/misc/R44083.pdf

7 HOGUE, Henry B. a Maeve P. CAREY ., ref. 66, p. 5

%8 Article I, § 2, clause 5: “The House of Representatives shall choose their Speaker and other Officers;
and shall have the sole Power of Impeachment™; Article I, § 2, clause 6: “The Senate shall have the sole
Power to try all Impeachments...”; Article II, § 4: “The President, Vice President and all civil Officers of
the United States, shall be removed from Office on Impeachment for, and Conviction of, Treason,
Bribery, or other high Crimes and Misdemeanours”

% COLE, Jared P., Todd GARVEY. Impeachment and the Constitution [online]. Washington D.C., 2019,
p. 56, [cit. 2021-5-2]. CRS Report for Congress. Congressional Research Service. R46013 Available at:
https://www.everycrsreport.com/reports/R46013.html
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1.6.6 The Investigative Process

Congress possesses the power to conduct investigations reaching all sources of
information necessary to carry out its legislative functions.”’ It serves to compel
subjects to provide information to Congress, with the main purpose of investigation
being the probes into alleged waste, fraud, abuse or maladministration within a
government department.”! Congress may acquire documents, witness testimony, issue
subpoenas and should a called-upon witness not cooperate, there are enforcement tools
available, such as the contempt power. The process itself is mainly conducted through
committee hearings, while recently staff depositions are being also increasingly used.”?
Congressional investigations not only help legislators make better policy decisions, but
they are central to the system of checks and balances.”> There are several highly
discussed points of contention regarding congressional investigatory oversight, some
concern congressional authority, such as executive privilege, while others deal with

privacy and access to information.”

1.6.6.1 Committee Authority

Congress’s authority to conduct investigations has already been established in this
thesis, with numerous Supreme Court decisions supporting the claim for oversight
investigations.”> With committees being the primary investigatory bodies, they receive
the delegated authority of both chambers of Congress, enjoying the authority to
investigate in the scope of the delegated authority received.’® This means that the
committee exists as a sort of a prolonged hand, an appendage to the chamber from

which it was established. The committee then acts within the confines of its

0 ROSENBERG, Morton. ref. 47, p. 13

1'U.S. SUPREME COURT, ref. 25, (a), (b), (g)

2 ROSENBERG, Morton. ref. 47, p. 19

73 Investigations & Oversight. History.house.gov [online]. [cit. 2021-5-2]. Available at:
https://history.house.gov/Institution/Origins-Development/Investigations-Oversight/

" DOLAN, Alissa M., Elaine HALCHIN, Todd GARVEY, Walter J. OLESZEK and Wendy
GINSBERG, ref. 18, p. 23

75 For example: Nixon v. Administrator of General Services (1977); Eastland v. United States
Servicemen’s Fund, (1975); Barenblatt v. United States, (1959); Watkins v. United States, (1957);
McGrain v. Daugherty (1927).

76 United States v. Rumely, 345 U.S. 41, 42, 44 (1953)
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jurisdiction.”” The power to investigate must always be exercised with the aim of
fulfilling the Congress’s legislative function, never with the aim of exposing for the
sake of exposure alone.”® As Supreme court ruled: “An inquiry must always be related

to, and made in furtherance of, a legitimate task of the Congress”.”

1.6.6.2 The Subpoena Power

A critical tool for acquiring information needed to conduct oversight and investigations
is the power to issue subpoenas. As it is not unreasonable to expect that a person
subjected to investigation would not want to disclose any information to an authority, as
Supreme Court also ruled in McGrain v. Daugherty®, the Congress and its committees

enjoy the power to issue subpoenas.®!

The committee power to issue subpoenas again stems from the fact that they are a
creation of the parent chamber and as such enjoy its jurisdiction. This also speaks to the
limitations, as the subpoena can only be issued with the limitations of the investigations
— and further the jurisdiction the committee enjoys — in mind. The issuance of a
subpoena must be made for a valid legislative purpose and must be pertinent to an

investigation.®?

7 The issue of committee jurisdiction is thought of in the House Rule X and Senate Rule XXV, the
somewhat strict process of being given the authority helps ensure that the committee’s work will not be
impaired by a (successful) challenge to its authority to conduct the investigation.

8 ROSENBERG, Morton. ref. 47, p. 15

7 U.S. Supreme Court, ref. 25, (c)

80 «A legislative body cannot legislate wisely or effectively in the absence of information respecting the
conditions which the legislation is intended to affect or change; and where the legislative body does not
itself possess the requisite information — which not infrequently is true — recourse must be had to others
who do possess it. Experience has taught that mere requests for such information often are unavailing, and
also that information which is volunteered is not always accurate or complete; so, some means of
compulsion are essential to obtain what is needed. All this was true before and when the Constitution was
framed and adopted. In that period the power of inquiry — with enforcing process — was regarded and
employed as a necessary and appropriate attribute of the power to legislate—indeed, was treated as
inhering in it.”

81 As the Senate Rule XXVI (1) and House Rule XI.2(m)(1) specify, both chambers are empowered to
require the attendance and testimony of witnesses and the production of documents

82 ROSENBERG, Morton. ref. 47, p. 16
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1.6.6.3 Staff Depositions

Since 2017, The House has authorized all standing committees to conduct depositions
by staff. The chairman of each committee may after a consultation with a minority
member order the taking of a deposition by a member or a counsel of the committee.
This serves to make the process of depositions swifter and more efficient. Similarly, the
Senate also authorized some of its committees to do the same, however not in such a
blanket way. The utility of this approach lies in the aforementioned quickening of the
process, as well as making the deposition private, verifiable and also able to be held

somewhere else but Washington D.C. #

Assuming that staff depositions are properly authorized®®, the two principal problems
potentially arising by these depositions are first an enforcement of a subpoena by staff
deposition and secondly the sanctions for false statements in such a deposition.®’
Certain other issues might also come up, for example an overzealous staff may engage
in inappropriate line of questioning or the fact that the deposition taken by staff and then
presented to the committee provides but a “cold record” of a witness’s testimony and

might not be as useful to committee members as a live one would.5¢

1.6.6.4 The Contempt Power

Congress can ensure compliance with its demands for information, testimony,
documents and such with its contempt power. If an individual refuses to comply with a

subpoena, the ultimate response to such actions of obstructing the legislative process is

8 ROSENBERG, Morton. ref. 47, p. 19

8 In Wilkinson v. United States (1961) the Supreme Court ruled on three requirements that must be met
for committee subpoenas to be valid. First, the investigation must be authorized by the establishing
chamber, then the investigation must pursue a valid legislative purpose (not to confuse the need for it to
involve legislation itself) and lastly that the inquiries made are to be pertinent to the subject matter.

8 SHAMPANSKY, Jay R. Staff Depositions in Congressional Investigations [online]. Washington D.C.,
1999, p. 10, [cit. 2021-5-2]. CRS Report for Congress. Congressional Research Service. 95-949 A.
Available at: https://www.everycrsreport.com/reports/95-949A . html

8 ROSENBERG, Morton. Investigative Oversight: An Introduction to the Law, Practice and Procedure of
Congressional Inquiry [online]. Washington D.C., 1995, p. 6, [cit. 2021-5-2]. CRS Report for Congress.
Congressional Research Service. Available at: https://fas.org/sgp/crs/misc/95-464.pdf
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the contempt power, which serves to make the contemnor obey and to punish him.?’
While the power is not cited in the Constitution (the same is with oversight itself) the
Supreme Court soon recognized that if Congress is to exercise its legislative(oversight)
authority, it needs to possess a power to rectify disobeying and non-compliant
behaviour. If It would not be armed with such competence, it “would be exposed to
every indignity and interruption that rudeness, caprice or even conspiracy may mediate

against it”.5®

The power of contempt of Congress as stated in Anderson v. Dunn®® represented a
punishment applicable only in the chamber concerned. The punishment was deemed not
severe enough and a rather time-consuming process, so Congress created the statutory
criminal contempt process in 1857. °° The new process brought the contemnor before
the U.S. Attorney for the District of Columbia to conduct the trial, rather than at the bar
of the House or the Senate. The guilty party is then deemed guilty of a misdemeanour,
with punishment of no more than $100,000 and no less than $100 and imprisonment in a
common jail for not less than one month nor more than twelve months.’! Only to the
Senate is applicable a third contempt procedure (enacted in 1978), called the Civil
Contempt, which rather than punishing the non-compliant party aims to secure their

cooperation.”?

1.6.6.5 The Process of Conducting Investigations

Investigations conducting the oversight role of Congress happen in the form of

congressional investigative hearings, which are inherently a political process. The

87 GARVEY, Todd. Congress’s Contempt Power and the Enforcement of Congressional Subpoenas: Law,
History, Practice, and Procedure [online]. Washington D.C., 2017, p. 1, [cit. 2021-5-2]. CRS Report for
Congress. Congressional Research Service. Available at: https://fas.org/sgp/crs/misc/R1L.34097.pdf

8 U.S. SUPREME COURT. Anderson v. Dunn, 19 U.S. 204 [online]. 1821 [cit. 2020-5-2]. Available at:

https://supreme.justia.com/cases/federal/us/19/204/

8 Called the “Inherent power of contempt” or the “inherent contempt”, it has not been used since 1935.
% GARVEY, Todd. ref. 87, p. 17

I UNITED STATES OF AMERICA. The Code of Laws of the United States of America. Title 2.
Washington, D.C. [online]. 2020, Chapter 6, § 192. [cit. 2021-5-2]. Available at:
https://www.law.cornell.edu/uscode/text/2

92 FISHER, Louis. Congressional Investigations: Subpoenas and Contempt Power [online]. Washington
D.C., 2003, p. 12, [cit. 2021-5-2]. CRS Report for Congress. Congressional Research Service. Available
at: https://fas.org/sgp/crs/misc/RL31836.pdf
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hearings are not a judicial fact-finding proceeding and as such the rules governing them
are different from court proceedings®, although one might get the idea that they would
be similar, with the label of “investigation” and the official nature of the proceedings.
While all committees conducting investigations must adopt rules for their conduct, the
manner of conducting the inquiry is subject to the discretion of the chair of the

committee.”*

Committees and their chairs enjoy broad powers vested in them by the House and
Senate rules to conduct the proceedings. Namely the House Rule X.2(b)(1) directs that
each committee shall review and study on continuing basis the subject matter and all
laws for which the committee’s hold jurisdiction and further in the House rule XI.1(b)
the committees are authorized to conduct any investigations and studies they may
consider necessary and appropriate. While some committees have historically required
special votes to begin a major inquiry”®, vast majorities of committees do not have such
rules. This goes in line with the previously mentioned fact that the hearings are a
political, rather than judicial process. More commonly committee rules require the
consultation or agreement of a ranking minority member before beginning a formal
investigation. The chairpersons can also commence preliminary inquiries in preparation
of a formal investigation, which are in some cases essential in securing vital documents,
as courts have ruled that the legal obligation to provide documents arises at the time of

the official request. *°

Committees are required to adhere to a strict legal procedure regarding holding

hearings. Rules by which the hearings are held must be in writing and published in the

% Morton Rosenberg indicates few examples: 1) The counsel role of an attorney is circumscribed, 2)
There need to be no evidential foundation for questions and hearsay testimony may be used, 3) Witnesses
are not allowed to cross-examine other witnesses or access other pertinent materials held by the
committee.

°* DOLAN, Alissa M., Elaine HALCHIN, Todd GARVEY, Walter J. OLESZEK and Wendy
GINSBERG, ref. 18, p. 30

% For example: The House Un-American Activities Committee (HUAC) in the 1960’s or the House
Permanent Select Committee on Intelligence (HPSCI) in the recent years.

% ROSENBERG, Morton. ref. 47, p. 33-34
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Congressional Record®’, after their promulgation the rules are to be strictly observed,
many committees also require witnesses to be given a copy of the rules. Quorum has to

be observed.”®

Hearing itself begins with the chair making an opening statement, in which they define
the matter of the hearing. Swearing of witnesses happens then, although not all
witnesses are sworn in. Lying while not being sworn in also does not mean that criminal
sanctions do not apply. Witnesses enjoy highly circumscribed rights during the
proceedings set out by the committee rules. The House and Senate rules provide witness
with the opportunity to have a counsel by their side, however their role is limited and
sometimes the committee rules further limit their ability to provide advice to the

witness.”’

2 Congressional Hearings over the past 12 Years

2.1 Introduction

In this part of my thesis, I would like to explore the trends in congressional oversight
hearings from 111%™ to 116™ Congress session. During this period, Congress underwent
times of unity and divide, with sessions when either party held power in both chambers
at the same time as the President was of their party affiliation, times when the President
stood alone against both chambers and times when only one chamber Majority shared
the party with the President. It is my goal to analyze the data to try and derive, whether
the number of Congress hearings held correlates with the party affiliation of the sitting

President and how did oversight change in the past 10 years.

I would like to answer the questions of 1) Whether are Democratic or Republican
Majority chambers more active, 2) What is the relationship between the sitting
President’s party affiliation, the House/Senate Majorities and the number of hearings
held and 3) What is the 12-year trend in number of hearings across the 6 Congresses. |

will be getting my data on from https://oversight-index.thelugarcenter.org/, a database

97U.S. COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA. United States of America v.
Howard Edwin Reinecke, 524 F.2d 435 [online]. December 8, 1975 [cit. 2020-5-2]. Available at:
https://law.justia.com/cases/federal/appellate-courts/F2/524/435/430417/

% ROSENBERG, Morton. ref. 85, p. 26

% ROSENBERG, Morton. ref. 47, p. 37

28


https://oversight-index.thelugarcenter.org/
https://law.justia.com/cases/federal/appellate-courts/F2/524/435/430417/

centered on providing data to the public about the committee’s activities regarding their

oversight role.

Congress sessions in the past decade have been marked by a differing party majority
representation, as can be seen in Table 1 below. During the first and last observed
Congress sessions, 111" and 116™ Congress respectively, the House of Representatives
was held by a Democratic majority. Republican party had the majority in the House
during the other 4 sessions. The Senate on the other hand was Democratic for the first
three observed sessions, 111" through 113", afterwards switching to the Republican
party majority for the last three sessions. Democrat Barack Obama was the President of
the United States for the first 4 observed sessions of Congress, after which Donald

Trump, a Republican, took to the White House.

Table 1.
111th 112th 113th 114th 115th 116th
2009- 2011- 2013- 2015- 2017- 2019-
2011 2013 2015 2017 2019 2021

House of

Rep.

Senate

President

Source: https://history.house.gov/Institution/Party-Divisions/Party-Divisions/

Source: https://www.senate.gov/history/partydiv.htm

2.2 Are the Democrats or the Republicans more active in Congress?

2.2.1 The House of Representatives

Looking at Table 2 we can see the number of investigative and oversight hearings at
times when the House was held 2 times by a Democratic majority and 4 times by a
Republican majority. Democratic majorities during the 111" (70 hearings) and 116%™
(143 hearings) Congresses have averaged a total of 106,5 investigative and oversight
hearings a session. Republican majorities during the other four Congresses have
averaged 123 hearings, with respectively 104, 136, 153 and 99 hearings each session.

Comparing the average Democratic activity of 106,5 hearings with 123 Republican
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ones, we can say that House Republicans are a bit more active regarding the number of

investigative and oversight hearings held.

Table 2.
House of Representatives - number of Investigative and Oversight Hearings held by a
Committee

Committee 111th | 112th 113th 114th 115th 116th | Average
Agriculture 0.2
Appropriations 2.3
Armed Services 2
Budget 0.3
Education and Labor 5
Energy and commerce 16.5
Financial services 7.3
Foreign affairs 4.7
Homeland Security 6.7
Judiciary 10.3
Natural Resources 5.2
Oversight and Reform 29
Science, Space and Tech 6.3
Small Business 4.3
Transportation and

Infrastructure 4.3
Veteran's Affairs 10.2
Ways and Means 2.8

TOTAL 70 104 136 153 99 143 117.4

Source: oversight-index.thelugarcenter.org

Looking at Table 3, we can analyze the number of hearings in the House during
Congress’ sessions altogether. During the Democratic majorities of 111%™ (1875
hearings) and 116" (1660 hearings) Congresses, there was an average of 1767,5 total
hearings every session. Republican held Houses in-between Democratic ones hosted an
average number of 1812 hearings, with 1959, 1830, 1843 and 1616 respective hearings
every session. From these numbers we can say that Republican Houses are slightly more

active regarding the total number of hearings held.
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Table 3.

House of Representatives - number of Total Hearings held by a Committee

Committee

Agriculture

Appropriations

Armed Services

Budget

Education and Labor

Energy and commerce

Financial services

Foreign affairs

Homeland Security

Judiciary

Natural Resources

Oversight and Reform

Science, Space and Tech

Small Business

Transportation and
Infrastructure

Veteran's Affairs

Ways and Means

TOTAL

Source: oversight-index.thelugarcenter.org

2.2.2 The Senate

From figures in Table 4, we can determine an average number of investigative and
oversight hearings conducted by the Senate. The first three Democratic Senates have
held 75, 56 and 52 hearings during each respective session, averaging 61 hearings each
session. The following three sessions, where Republicans held the majority, the Senate
averaged 43 hearings each session, with 59, 47 and 23 hearings, respectively. From this
we can determine somewhat of a steep decline in number of hearings over the decade,

with Republican majorities exhibiting a more lenient stance towards oversight.
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Table 4.

Senate - number of Investigative and Oversight Hearings held by a Committee

Committee

Aging

Agriculture, Nutrition and
Forestry

Appropriations

Armed Services

Banking, Housing and Urban
Affairs

Budget

Commerce, Science and
Transportation

Energy and Natural Resources

Environment and Public Works

Finance

Foreign Relations

Health, Education, Labor and
Pensions

Homeland Security and
Governmental Affairs

Indian Affairs

Judiciary

Small Business and
Entrepreneurship

Veteran's Affairs

TOTAL

0.3
1.7
2.5

2.2
0.7

6.7
0.8
3.2
1.8
0.5

52.1

Source: oversight-index.thelugarcenter.org

Figures in Table 5 show us the total number of hearings held in the Senate. Democratic

Senates during the first half of the decade averaged 1337 hearings a session, the 1111

Congress’s Senate held 1509 hearings, session after that 1295 and 113%™ the last

democratic Senate, 1208. After gaining control of the Senate, Republican majorities

held 1231, 1210 and 884 hearings throughout the last 3 observed sessions, averaging
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1108 hearings. This goes to show that again, Republican Senate’s activity dropped

compared to their Democratic predecessors.

Table 5.
Senate - number of Total Hearings held by each Committee

Committee 111th | 112th | 113th | 114th | 115th | 116th | Average
Aging 26
Agriculture, Nutrition

and Forestry 20.5
Appropriations 109.2
Armed Services 117.3
Banking, Housing and

Urban Affairs 78.8
Budget 29.5
Commerce, Science and
Transportation 98.3
Energy and Natural

Resources 79.5
Environment and Public
Works 63.8
Finance 59
Foreign Relations 140.2
Health, Education, Labor
and Pensions 60.3
Homeland Security and
Governmental Affairs 117.3
Indian Affairs 44.5
Judiciary 115.3
Small Business and

Entrepreneurship 29
Veteran's Affairs 37.5
TOTAL 1509 1295 1208 1231 1210 884 1226

Source: oversight-index.thelugarcenter.org
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2.2.3 Conclusion

Democratic majority was on average a bit less active in both investigative and oversight
hearings and total number of hearings held in the House than their Republican
counterpart. Democrats averaged 106,5 investigative and oversight hearings and 1767,5
Total hearing and Republicans averaged 123 investigative and oversight Hearings and
1812 Total hearings. Although the numbers differ, the difference is not huge, and it can

be said that Republican and Democratic Houses perform similarly.

In the Senate, Democrats averaged 61 investigative and Oversight hearings a session,
while Republicans only 43. Total number of hearings figures are 1337 average for
Democrats and 1108 for Republicans. While total number of hearings differed by
around 20 percent, investigative and oversight hearings held by Republicans dropped by
nearly a third, with this in mind It can be concluded that Republican Senates were less

active than Democratic ones.

2.3 Does the President’s Party affiliation Influence Congress’s Oversight

Activity?

Democratic President Barack Obama headed the executive branch during the first 4
observed sessions. United States enjoyed a united government during his first two years
in office, with both the and the Senate being Democratic. However, Republicans gained
the majority in the House in 2011 and Obama had to endure party opposition in the
lower chamber for his last 6 years in office. The Senate stayed Democratic until 2015,
for 3 sessions, Obama’s last two years in office then saw him pitted against both
chambers. Similarly, President Trump too ushered in a united government for his first
two years as the head of the executive, however after the midterm elections in 2018,

Trump faced a hostile lower chamber, mirroring President’s Obama first term in office.

2.3.1 The House of Representatives

Answering the question whether chambers of Congress “cut some slack” to a President
whose party they share, we shall again look at Table 1 and 3. In the House, Democrats
conducted 70 investigative and oversight hearings during 111" Congress, but more than
double the amount, 143, during 116™ Congress with President Trump across the lines.
Republicans conducted on average 131 hearings a session with Obama in office, first

104, 136 and then peaking at 153 during Obama’s last two years in office, for the one
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session they held the House after Trump’s inauguration, following their record year, the
number fell to 99. It is safe to say that in the House, committees conduct more
investigations when opposing party’s President is in office and launch less probes into

their party’s administration.

2.3.2 The Senate

In the Senate, Democrats held 75, 56 and 52 hearings respectively, averaging 61
investigative and oversight hearings a session, all throughout Obama’s presidency.
Republicans conducted 59, 47 and 23 investigative and oversight hearings each session,
averaging 43 hearings. We can observe a decreasing tendency all throughout the
observed 6 sessions, except for the 114™ Congress, when there was a slight bump,
incidentally at a time when both chambers were held by Republicans opposing Obama.
Republicans reached a staggering low of 23 hearings during the 116™ Congress, less
than a third of hearings the Democrats conducted during the time of unified government

in 2009-2011.

2.3.3 Conclusion

It can be said that both parties carry out more investigative and oversight hearings when
opposing party’s President is in office. In both the House and the Senate, number of
hearings held went down when either chamber was controlled by the same party as the
presidency. Extreme case of that would be the 116™ Congress’s Senate, where during
the time of unified government, Republicans held only 23 hearings, less than half of the
average of 52,1 across all sessions. Other notable case is the upswing in House
investigation and oversight hearings during the same Congress session, when
Democrats gained the majority and the number went from 99 Republican hearings to

143 Democrat ones, with Republican president in office.

2.4 Conclusion - 12-year Trends in Congressional Hearings and
Partisanship

In this last part I would like to explore and interpret the trends in oversight hearings

which can be discerned from Tables 1 through 5. Tables 2 and 4 show a telling sign of

partisanship in the House and the Senate. Table 5 and to some degree also Table 3

establish the fact that activity in Congress has decreased over the past 12 years.
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Table 2 tells an interesting story about House investigation and oversight hearings.
There were upswings and downswings and the most interesting situation occurred
during the last 3 sessions. First the 114" Republican House and Democratic President
with 153 hearings, followed by a nosedive to 99 hearings, Republican House, and
Republican president, finished by a soar to 143 hearings, Democratic House, and
Republican President. In my opinion, the increased level of oversight by a majority
opposing the President is caused by the simple fact that probing and questioning the
administrative leads to the public perception of a dysfunctional government. The
opposing party aims to notify the public or at least make it seem like that the sitting
administration is incapable of good governance and the country would be better run by

the opposition.

Table 4 could perhaps be the most evident case of partisanship in congressional
oversight. We can observe a steady decline in investigative and oversight hearings over
the sessions with only one exception, the 114" Senate, during an election year with a
Republican Senate and a Democratic President. After the Senate majority and the
President were again of the same party following the 2016 election, the Senate exhibited
even bigger decrease in activity, falling to a low of 23 hearings. The decrease is in my
opinion the opposing side of the same coin as the argument that I made above. If the
majority and the President are in sync, the simple pragmatic stance dictates that drawing
attention to possible mismanagement in the administration would only hurt the party
and the President’s chance of either reelection or the success of a different candidate

from the same party.

With 1797,2 average hearings throughout all 12 years, Table 3 shows us a decrease in
House activity regarding Total hearings. 115™ and 116™ sessions both scored below the
average, even though one was a Republican, while the other a Democratic House. Table
5 shows a similar situation, with some differences. 111%™ (1509 hearings) and 116™ (884
hearings) Congresses were both at the other ends of the spectrum, both timewise and
numerically. This overall decrease in activity across the board might be caused by the
unwillingness to cooperate among the members of both chambers across the party lines.
Less harmony among the parties trickles down to less collaboration in committees and

the inability and reluctance to properly conduct hearings.
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Summary

The Constitution of the United States vests all legislative power to Congress and its two
chambers, the House of Representatives, and the Senate. Undeniable and vital part of
that consists of conducting oversight, a function which I hoped to unravel throughout
the first part of my thesis. The executive branch of the government needs to be
continuously watched over and checked as the Founders intended. If the Congress hopes
to fulfill its role as a lawmaker, employing mechanisms to question, asses and report on
the effectivity (or lack thereof) of the implementation of public policy is an
indispensable privilege that needs to be carried out excellently. Authority to undertake
such task is established beyond question, with numerous Supreme Court decisions,

laws, and Constitution itself supporting Congress’s claim to its oversight role.

Numerous processes which are clarified throughout the thesis make up congressional
oversight, notably the budget and appropriation process, bringing the power of the purse
to life, and the investigative process, serving to uncover inefficiency, waste, fraud, or
maladministration. They are supported and in fact enabled by congressional hearings in
both the House and the Senate. Hearings are carried out by committees, made up of
members of both parties, and are closely tied to oversight mechanism such as the
subpoenas, staff depositions and the contempt power, all of which are examined in this
thesis. The rules governing the process of conducting hearings are to be strictly
observed, however, to a certain degree the committees can set them up the way they

want to.

The Second part aimed to explore the trends in congressional oversight hearings
throughout the past 6 Congress sessions. During this time, both chambers flipped from
one party to another, and a President of both parties resided in the White House. The
questions posed asked about the Republican and Democratic activity in oversight,
explored the relationship between sitting President’s party affiliation and the Majorities
in each chamber and finally tried to determine whether some trends in congressional
oversight can be observed in the past 12 years. The methods employed were those of

numbers comparison paired with logical interpretation.

Analyzing the data about the number of investigative and oversight hearings and total
number of hearings, I concluded that House majorities of both parties on average share

the same level of activity and that Senate Republicans exhibited less activity during
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their time holding the majority. With the same data, paired with the knowledge of each
President’s party affiliation, I concluded that parties do conduct oversight more
vigorously when it is not the President of their party who oversees the executive and
vice versa. Less oversight hearings are held when the chamber majorities share party
affiliation with the President. Most obvious cases of that can be seen with the 115" and
116" Congresses. Republican House hearings dipped to 99 a session during the first 2
years of Trump presidency, only to rise to 143 when Democrats took over during the
116" Congress. Republican Senate’s activity during the same session reached an all-
time low of 23 hearings. Total number of hearings at the same time also experienced a
steady decrease in both chambers, which along with the apparent partisanship

summarizes the observable trends.

Looking forward, it will be exceptionally interesting to watch how partisanship in
Congress regarding oversight develops. It was not unusual in the past for a Republican-
led committee to question a Republican president, as was the case during the
Republican President George W. Bush’s war in Iraq, when 23 hearings were held in the
Senate about this matter alone. What was normal then seems unfathomable now. The
party divide seems to grow ever greater and tough partisanship is on the rise. It will be
interesting to observe how Biden administration and the current House and Senate
committees behave, and if the trends observed continue. Regarding the future of the
political system of the United States, bigger question is whether the growing
partisanship in Congress will erode the system and to what extent. Will Democrats and
Republicans learn to work together again? Will they fulfill to the maximum their
constitutionally given prerogative to question and assess the executive, even if said
executive is from their own party or will the divide keep on eroding the basis on which

the U.S. Constitution stood in the past centuries?
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