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Abstrakt
Diplomová práce se zaměřuje na analýzu využití procedury podávání předběžných otázek
dle čl. 267 SFEU ústavními soudy. Nejprve se zaměřuje na možné případy, ve kterých se
ústavní soudy mohou s právem EU obecně setkat. Dále popisuje proceduru podávání předběžných otázek v kontextu ústavního pluralismu. Na základě analýzy 43 předběžných otázek,
které byly položeny ústavními soudy v letech 1952 až 2019, práce identifikuje různé typy
předběžných otázek. Práce rovněž zkoumá nejrůznější faktory, které by mohly ovlivnit rozhodnutí ústavního soudu, zdali předběžnou otázku k SDEU podá. Práce se v neposlední
řadě rovněž věnuje následujícím fázím procedury, a to rozhodnutím Soudního dvora EU i
finálním rozhodnutím jednotlivých ústavních soudů.
Klíčová slova
procedura podávání předběžných otázek; předběžné otázky; Soudní dvůr Evropské Unie;
ústavní soudy; ústavní pluralismus; soudní dialog; článek 267 SFEU; evropský soudní systém

Abstract
The thesis aims to analyse the use of preliminary reference procedure according to Article 267 of the TFEU by the constitutional courts. It firstly focuses on the potential ways in
which constitutional courts may interact with EU law in general. It also describes the preliminary reference procedure in the context of the theory of constitutional pluralism. Finally,
based on the analysis of 43 preliminary references posted by constitutional courts between
the years of 1952 and 2019, it identifies various types of preliminary questions as well as
numerous factors which might impact the decision of a particular constitutional court to
refer the request or not. Last but not least, the thesis focuses on the subsequent stages of the
procedure: the reactions of the CJEU and final rulings of the constitutional courts.
Key words
Preliminary Reference Procedure; Preliminary Questions; Court of Justice of the European
Union; Constitutional Courts; Constitutional Pluralism; Judicial Dialogue; Article 267 TFEU;
European Judicial System
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Introduction
National constitutional courts (also ‘CCs’) have been often depicted as the key actors in constitutional democracies.1 Due to their ability to defend the normative superiority of the constitutional law as well as to protect fundamental rights, constitutional courts even gained
the reputation of the “democracy-builders” or the “sculptors of democratic politics.”2 The
original post-world-war setting has, however, changed and CCs now have two powerful supranational courts to interact with: the Court of Justice of the European Union in Luxembourg (‘CJEU’ or ‘European Court of Justice’) and the European Court of Human Rights in
Strasbourg (‘ECtHR’). In this regard, it has been claimed that both the CJEU and the ECtHR
have, by virtue of the functions vested in them, step by step taken on the role of constitutional courts and thus, undermined the central role of constitutional tribunals when it comes
to reviewing of national legislation.3 In case of the CJEU, such assertions may be supported
by one key feature of the EU judicial structure: the privileged relationship between ordinary
national courts and the CJEU.4
It is since Simmenthal when all ordinary courts alone (and without the assistance of CCs) are
empowered to refuse the application of domestic legal measures which are not compatible
with EU law.5 This is mainly due to two fundamental doctrines of EU law – the primacy
principle and the doctrine of direct effect.6 As a result, all national courts act as the courts of

For an exhaustive description and justification of the European “centralized” constitutional court model, see
COMELLA, Víctor Ferreres. Constitutional Courts and Democratic Values: A European Perspective. London: Yale
University Press, 2009, 238 p.
1

See STONE SWEET, Alec. Constitutional Courts. In: ROSENFELD, Michel; SAJÓ, András (eds.). The Oxford Handbook of Comparative Constitutional Law. Oxford: Oxford University Press, 2012, p. 819; and ISSACHAROFF, Samuel. Fragile Democracies: Contested Power in the Era of Constitutional Courts. Cambridge: Cambridge
University Press, 2015, p. 9. But see Tom Daly, who argues that ‘while it has been assumed that courts have a
central role to play in democracy-building, this assumption is based on rather slim evidence and undermined
by yawning gaps in existing research.’ in DALY, Tom Gerald. The Alchemists: Courts as Democracy-builders
in Contemporary Thought. Global Constitutionalism. 2017, Vol. 6, No. 1, pp. 101-130.
2

VOßKUHLE, Andreas. Multilevel Cooperation of the European Constitutional Courts: Der Europäische
Verfassungsgerichtsverbund. European Constitutional Law Review. 2010, Vol. 6, No. 2, p. 176; COMELLA, Víctor
Ferreres. op. cit., above n. 1, p. 122.
3

For a detailed overview of the ordinary court’s role, see CLAES, Monica. The National Courts’ Mandate in the
European Constitution. Portland, Oregon: Hart Publishing, 2006, 771 p.
4

5

See Judgment of the European Court of Justice of 9 March 1978. Simmenthal. Case No. C-106/77, ¶¶ 16-23.

For a comprehensive overview of these doctrines, see BOBEK, Michal. The Effects of EU Law in the National Legal Systems. In: BARNARD, Catherine; PEERS, Steve (eds.). European Union Law. 2nd ed. Oxford:
Oxford University Press, 2017, pp. 140-173; CLAES, Monica. Primacy and the National Reception. In:
ARNULL, Anthony; CHALMERS, Damian (eds.). The Oxford Handbook of European Union Law. Oxford: Oxford
6
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the European Union while the effective implementation of EU law depends largely on their
readiness to enforce it.7 Such a process of European integration has had, however, some
serious implications for the position of constitutional courts. As Michal Bobek aptly puts it:
constitutional courts have always been rather special creatures and by the process of accession to the EU, such creatures were caged as some parts of their former habitat were declared
out of bounds.8 The role of CCs was further marginalized in 2009 in which the Treaty of
Lisbon entered into force together with the EU Charter of Fundamental Rights being binding primary law. Ever since, constitutional courts need to cope with the fact that they have
to share their once owned and privileged agenda of human rights not only with the ECtHR
but also with the European Court of Justice.9 Yet, the implications of the newly developed
institutional arrangements go even further, sometimes even at the cost of circumvention of
the soft boundaries established in the Lisbon Treaty.10 EU now interferes with the most
delicate matters of the Member States such as national wage arrangements, industrial relations, pensions, social assistance, health care and also the organization of national judicial
systems.11 Once again, national constitutional courts must in this respect cope with the fact
that such areas are no longer in an exclusive jurisdiction of theirs. On the contrary, national
courts acting in alliance with the CJEU are now able to avoid consulting constitutional courts
in the first place by means of preliminary reference procedure.
The logical question that follows is then: how do constitutional courts actually react to such
restraining tendencies? Have they honestly acknowledged and accepted the fact that they
might not be the ones to have the final word on every matter? Have they decided to actively

University Press, 2015, pp. 178-211; and LECZYKIEWICZ, Dorota. Direct Effect, Effective Judicial Protection, and State Liability. In: ARNULL, Anthony; CHALMERS, Damian (eds.). The Oxford Handbook of European
Union Law. Oxford: Oxford University Press, 2015, pp. 212-248.
See WEILER, Joseph. The Constitution of Europe: „Do the New Clothes Have an Emperor?" and Other Essays on
European Integration. Cambridge: Cambridge University Press, 1999, pp. 298-317.
7

BOBEK, Michal. Central European Judges under the European Influence: The Transformative Power of the EU Revisited.
Oxford: Hart publishing, 2015, pp. 412-413.
8

Jan Komarek refers to this as to the ‘the true decentralization of constitutional review in Europe’ and to the
‘attempts to turn the ECJ into a “human rights court.” See KOMÁREK, Jan. National Constitutional Courts
in the European Constitutional democracy. International Journal of Constitutional Law. 2014, Vol. 12, No. 3, p. 527,
referring therein to BÚRCA, Gráinne de. After the EU Charter of Fundamental Rights: The Court of Justice
as a Human Rights Adjudicator? Maastricht Journal of European and Comparative Law. 2013, Vol. 20, No. 2, p. 168.
9

See DAWSON, Mark; WITTE, Floris de. Constitutional Balance in the EU after the Euro-Crisis. Modern Law
Review. 2013, Vo. 76, No. 5, pp. 824-826.
10

DANI, Marco. National Constitutional Courts in Supranational Litigation: A Contextual Analysis. European
Law Journal. 2017, Vol. 23, No. 3–4, p. 208.
11
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cooperate with the “new” powerful player in the field or do they rather passively wait and
see what happens?

Objectives of the Thesis and Contribution to the Field
This thesis seeks to explore one of the specific means of judicial interactions: the use of
preliminary reference procedure by constitutional courts.
EU law provides for a formal mechanism which enables national courts to engage with the
CJEU in the form of preliminary reference procedure as stipulated in Article 267
of the TFEU. It is not disputed that constitutional courts are of the nature of courts falling
within the scope of this provision.12 In this respect, it has been suggested that dialogue between the constitutional courts and the CJEU may be very productive13 and that constitutional courts should engage in the preliminary reference procedure as it represents the only
appropriate forum for a constitutional dialogue.14 But do such assertions hold true for all of
the constitutional courts in the EU? We still lack exact knowledge of the underlying aspects
of the procedure. In which situations do the constitutional courts tend to ask the preliminary
questions? What are the motives behind seeking help from the European Court of Justice?
And on the contrary, in which cases do they try to avoid engaging the CJEU in the dispute
resolution? Why is it that most of the constitutional courts have already asked a number of
preliminary questions whilst the rest of them remain silent?
Even though legal and political scholars have taken a considerable interest in the research of
the general aspects of the relationship between the CJEU and constitutional courts, the existing academic works do not provide full and complex answers to these questions. The
studies focusing on a particular constitutional court or a specific case supply us with much
desirable and much appreciated insights into the constitutional framework of a particular
Member State.15 Nevertheless, they do not (and cannot) provide us with a rather general and
methodological approach to the issue. First and foremost, existing empirical research focusing on the use of preliminary references does not examine the unique aspects of the use of

See e.g. Opinion of AG Kokott of 2 July 2009 for the Judgment of the European Court of Justice (Grand
Chamber) of 17 November 2009. Presidente del Consiglio dei Ministri v Regione Sardegna. Case No. C-169/08.
12

BURGORGUE-LARSEN, Laurence. The Constitutional Dialogue in Europe: A „Political" Dialogue. European Journal of Current Legal Issues [online]. 2015, Vol. 21, No. 1 [Accessed on 5 May 2019].
13

CLAES, Monica. The Validity and Primacy of EU Law And the ‘Cooperative Relationship’ Between National
Constitutional Courts and The Court of Justice of the European Union. Maastricht Journal of European and Comparative Law. 2016, Vol. 23, No. 1, p. 169.
14

See the special issue of German Law Journal which was devoted to the question of preliminary references by
constitutional courts: Preliminary References to the Court of Justice of The European Union by Constitutional
Courts. German Law Journal. 2015, Vol. 16, No. 6, pp. 1317-1796.
15
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the procedure by national constitutional courts.16 Furthermore, the existing works often
address the issue of the use of preliminary questions only from the perspective of one of the
two main effects of the EU law.17 As a consequence, no comprehensive theoretical basis has
been set for identification and classification of all the potential cases in which constitutional
courts send requests for references. The same follows for the other factors impacting the
decisions of CCs whether or not to submit the preliminary reference. Additionally, so far
most of the attention has been paid to the process of asking the preliminary questions, but
less has been said about the following parts of the process, i.e., about the replies of the CJEU
and subsequent decisions of the requesting constitutional courts. Even though studies examining the approaches in regard to the last stage of the preliminary procedure exist, once
again, they do not focus on the quite specific context of constitutional courts.18 In this regard,
room for a detailed analysis of the reactions of the key actors remains open.
This thesis attempts to take the initial step and address these issues comprehensively. In
order to fulfil such aspiration, the thesis posits the following main research question: How
do constitutional courts make use of preliminary reference procedure according to Article
267 of the TFEU? More specifically, in which cases do constitutional courts refer preliminary
requests to the CJEU? In which manner does the CJEU react to various types of questions?
Do constitutional courts accept the answers of the European Court of Justice to be binding
under all circumstances? What aspects have to be taken into account when considering the
appropriate timing of the preliminary question?
The aim of the thesis is therefore not only to identify and classify the cases in which constitutional courts might (and in fact do) request preliminary references, but also to assess
whether the requests fulfil their initial purpose. On the other hand, it must be noted that the
thesis does in no way attempt to map all the aspects of the relationship between national

See e.g. VINK, Maarten; CLAES, Monica. Beyond Pathology: Explaining the Use of Preliminary References
by Domestic Courts in EU Member States. Paper for WS 7 ‘The Long Arm of EU Law: Making States Comply
with EU Policies inside and outside the European Union.’ ECPR Joint Sessions of Workshops [online]. 2009, 35 p.
[Accessed on 27 May 2019]. Available at: https://ecpr.eu/Filestore/PaperProposal/25db303f-79cd-49b8b249-5a904129b31a.pdf.
16

See e.g. Monica Claes who writes about the constitutional courts’ involvement in the preliminary reference
procedure only in regard to the cases in which validity of EU law is in question: CLAES, Monica. op. cit., above
n. 14, pp. 151-170. On the contrary, see Davide Paris who deals primarily with the question of using EU law
as a standard for constitutional review: PARIS, Davide. Constitutional courts as European Union Courts: The
Current and Potential Use of EU Law as a Yardstick for Constitutional Review. Maastricht Journal of European
and Comparative Law. 2017, Vol. 24, No. 6, pp. 792–821.
17

See e.g. BOGOJEVIC, Sanja. Judicial Dialogue Unpacked: Twenty Years of Preliminary References on Environmental Matters Initiated by the Swedish Judiciary. Journal of Environmental Law. 2017, Vol. 29, No. 2, pp.
263–283.
18
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constitutional courts and the CJEU, let alone the connection between EU law and national
constitutions in general.

Approach to the Research
As I have now established what the objectives of the thesis are and why it is useful to focus
on such objectives, it is vital to further describe how will the thesis proceed in order to meet
its defined ends.19 This thesis is divided into two main parts. The first part (Sections 1 and 2)
is both theoretical and analytical as it attempts to identify the situations in which constitutional courts have the chance to encounter with the EU law and thus engage in the preliminary reference procedure. For that purpose, the effects of the principle of primacy of EU
law will be described through the lens of the CJEU’s caselaw. Furthermore, the effects of
EU law will also be analysed in relation to some national constitutional frameworks and
corresponding doctrines of national constitutional courts. In addition, the theoretical basis
of constitutional pluralism will be laid down. This will provide the readers with sufficient
context in regard to the relation between EU law and constitutions of the Member States.
The second part of the thesis (i.e., the remaining sections) then focuses on the analysis of
preliminary questions, responding judgments of the CJEU and partly the final decisions of
constitutional courts. In order to clearly establish the framework for such analysis, I shall
firstly clarify what I consider, for the purposes of this thesis, to be a constitutional court.
By “constitutional courts” I mean the “centralized”, “Kelsenian” or “European” model of
constitutional review that can be broken down into four constituent components.20 First,
a CC possesses monopoly to declare infra-constitutional legal norms, including statutes, unconstitutional. Second, a CC primarily deals with the disputes concerning interpretation and
application of constitutional norms. To put it plainly, a CC resolves the cases in which specifically designated authorities or individuals ask questions challenging the constitutionality
of specific legal acts (including that of judicial decisions in cases of constitutional complaints).
Thirdly, CCs are formally detached not only from legislative and executive branches of government, but they also stand outside the structure of ordinary courts. Finally, most CCs may
review constitutionality of statutes or international treaties also in abstracto meaning that they
are empowered to review the acts independently on a specific case before or after they have

As Michal Bobek indicates in his article, the questions what, why and how are vital for every legal research to
be precisely defined. See BOBEK, Michal. Výzkum v právu: reklama na Nike anebo kvantová fyzika? (Research
in Law: Between a Nike Commercial and Quantum Physics). Jurisprudence. 2016, Vol. 25, No. 6, pp. 3-10.
19

20

STONE SWEET, Alec. Constitutional Courts. op. cit., above n. 2, p. 818.
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been enforced.21 With this in mind, we can narrow our focus and claim that only the following Member States do have the typical centralized constitutional courts: Austria, Belgium,
Bulgaria, Croatia, the Czech Republic, France, Germany, Hungary, Italy, Latvia, Lithuania,
Luxembourg, Poland, Portugal, Romania, Slovakia, Slovenia, and Spain.22
By narrowing the scope down to 18 constitutional courts, the case-law analysis framework
has been established at the starting point of 52 preliminary questions posted by the chosen
CCs between the years of 1952 and 2019.23 However, as the thesis aims to analyse the answers
of CJEU as well, only those preliminary references which have been already answered by the
CJEU will be taken into account. Thus, the second part of the thesis will be based on the
collection of 43 cases (see Figure 2: Number of Preliminary References24 and Data Set 1:
Date of Request/Date of Answer25). These should provide a sufficient basis for an analysis
of various aspects of the preliminary procedure as defined above.

21Also

see KELSEN, Hans. Judicial Review of Legislation. Journal of Politics. 1942, Vol. 4, No. 2, pp. 183-200;
HARDING, Andrew; LEYLAND, Peter, eds. Constitutional Courts: A Comparative Study. London: Wildy, Simmonds & Hill, 2009, 385 p.
The same countries were recognized in DICOSOLA, Maria; FASONE, Cristina; SPIGNO, Irene. Foreword:
Constitutional Courts in the European Legal System After the Treaty of Lisbon and the Euro-Crisis. German
Law Journal. 2015, Vol. 16, No. 6, p. 1318; and in KOMÁREK, Jan. op. cit., above n. 9, p. 533. I did include
Portugal as well into the analysis even though some claims that the Portuguese CC differs from the ‘standard’
model in several respects: ‘although there is a specialized constitutional court, ordinary courts are empowered to strike down
unconstitutional laws; (ii) incidental control does not take the form of preliminary review but of appeals to the Constitutional Court
from the decisions of ordinary courts on constitutional issues; and (iii) in the context of incidental control, the decision of the
Constitutional Court has a strictly inter-partes effect’. In RIBEIRO, Gonçalo Almeida. Judicial Review of Legislation
in Portugal: A Brief Genealogy. Constitutional History: Comparative Perspectives [online]. 2019 (forthcoming) [Accessed on 8 May 2019]. Nevertheless, as Portuguese CC has requested no preliminary reference to the CJEU,
the alleged differences do not play substantial role here.
22

The cases have been collected by means of manual research through the combination of the official CJEU’s
case-law Search Form (Available at https://curia.europa.eu/) and official websites of individual CCs. As to the
searching criteria, I used various combinations of exact phrases including the official names of constitutional
courts as used by the CJEU. For instance, the phrase: “request for a preliminary ruling under Article 267 TFEU
from the Bundesverfassungsgericht”. This phrase, however, needed to be varied due to the fact that in previous
years, the preliminary procedure was laid down in Article 177/234 of the EC Treaty. I do believe that the
number is accurate and updated as it also corresponds with the numbers provided in the CJEU’s Annual Report
of Judicial Activity of 2018. See COURT OF JUSTICE OF THE EUROPEAN UNION. Annual Report 2018:
Judicial Activity [online]. Luxembourg: European Union, 2019, p. 144 [Accessed on 8 May 2019]. Unfortunately,
the report does not provide the information about the constitutional courts of Bulgaria, Latvia, Hungary and
Romania.
23

24

See p. 37 of this thesis.

The Data Sets only depicts 42 cases as two preliminary references submitted by the Belgian Constitutional
Court were joined into one case. See Judgment of the European Court of Justice of 20 May 2003. Österreichischer
Rundfunk. Joined Cases Nos. C-465/00, C-138/01 and C-139/01 and see Appendices.
25
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Structure of the Thesis and the Main Findings
The first section of the thesis (Section 1) outlines the basic foundations of the relationship
between the EU law and national constitutions of the Member States, and more specifically
it describes the cases in which constitutional courts are able to encounter with the EU legal
matters. It primarily focuses on the two main effects of the primacy principle of EU law.
First, due to the primacy principle, EU law is often not used a standard for constitutional
review of national legal acts. Second, according to such a principle, the CJEU should have
the exclusive jurisdiction to declare EU legal acts to be invalid. As to the former effect, three
main simplified ways in which EU law is being treated by CCs when reviewing constitutionality of national legal acts were identified. First, EU law cannot be generally used as a standard
for constitutional review. Second, EU law might be used as an indirect standard for constitutional review. Third, EU law might be under certain circumstances used as a direct standard
for constitutional review. Accordingly, the CCs which are subject of this thesis were categorized for the sake of a general overview. As to the second effect, it was found that the approach of the Member States in regard to the question of validity of EU law is far from being
unified. Some constitutional courts have already explicitly stated that they were ready to intervene in case EU law surpasses the constitutional boundaries of the Member States, however, only a few brought such threats in action.
The second section of this thesis (Section 2) introduces the preliminary reference procedure
in the context of constitutional pluralism. It briefly sketches out the foundations of constitutional pluralism as a theory explaining the relationship between CCs and the CJEU. It argues that preliminary reference procedure plays a crucial role in the EU pluralist judicial setting. It further shows that most of the questions were posted after the Lisbon Treaty as well
as that the questions mostly concerns the issues relating to freedom of establishment, approximation of law, fundamental rights, freedom to provide services and the environment.
This section also summarizes the current development in the use of preliminary questions
by CCs.
Section 3 of the thesis analyses various types of preliminary questions. There are two types
of preliminary questions: 1) preliminary questions concerning the interpretation of EU law;
and 2) references challenging the validity of an EU legal act. It is clear from that analysis that
constitutional courts most often ask the CJEU to interpret the EU law as the references
aiming solely to the interpretation of EU law, in fact, represent nearly 70% of the questions
asked. Most of the interpretative questions aimed at the interpretation of secondary law,
namely directives. Majority of the questions concerning the validity mostly concerned the
validity of directives and decisions. The questions challenging the validity of the EU legal act
might be divided into two groups: 1) references concerning the compatibility of secondary
EU law with primary law; and 2) references questioning the validity of EU law through specific constitutional context. Apt examples of such kinds of references have been provided.
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The fourth section of the thesis (Section 4) examines various factors which might affect the
decision of a particular CC to refer or not to refer a preliminary question to the CJEU. The
following groups of factors were identified. Firstly, CCs may decide to refer the question
based on the type of the constitutional proceedings of the pending case. Similarly, the course
of preceding domestic proceedings may play a significant role in that decision (Procedural
Factors). Secondly, certain institutional factors can affect the procedure as well. These include
engagement of a CC in advisory opinion procedure according to the Protocol No. 16 to the
ECHR, the caseload of the CC, overall establishment of the CC and the existence and quality
of analytical departments. Furthermore, factors concerning the personal characteristics of judges as well
as structural factors may have a significant impact on the triggering of the procedure.
Section 5 of the thesis focuses on the subsequent stages of the preliminary reference procedure: the reactions of the CJEU and national constitutional courts. In this section, it has been
emphasized that the answers of the European Court of Justice should be examined first, as
to the degree of openness of the CJEU’s answers and second, as to the manner of responsiveness of
the CJEU’s answers. Similarly, the reactions of CCs to the CJEU’s preliminary rulings should
be assessed on the basis of the degree of compliance with the CJEU’s preliminary rulings and on
the manner of compliance or non-compliance with the answers provided by the Luxembourg Court.
The final section of the thesis (Section 6) then suggests a few potential avenues for the
improvement of the preliminary reference procedure. It first argues that the CJEU should
engage the referring courts into the true dialogue. It also suggests that CCs should always
report their final judicial decisions back to the CJEU. In addition, the importance of involvement of national governments as well as the analytical departments of the CCs has been
emphasized.

Constitutional Courts and EU Law: Effects of The Primacy Principle
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1 Constitutional Courts and EU Law: Effects of
The Primacy Principle
It has been argued that constitutional courts tend to be rather reluctant to make preliminary
references to the CJEU as they are being overly protective regarding their own position of
the “highest courts” in the country.26 Correspondingly, such behaviour might be assigned to
their “judicial ego” and “judicial jealousy”.27 Nevertheless, one should also remember that in
reality, constitutional courts have only few opportunities to refer questions regarding the
interpretation of EU law to the CJEU. This stems mainly from the principle of primacy of
EU law which was fully established in Costa v. E.N.E.L.28 and which declares that ‘all EU law
has absolute and unconditional precedence and should always be given precedence over all
conflicting provisions of national law.’29
Principle of primacy has in regard to powers of national constitutional courts two main effects. First, all ordinary courts are bound not to apply a domestic legal act if it is in conflict
with EU law.30 Thus, ordinary courts do not have to ask their constitutional court to declare
the law unconstitutional before setting it aside.31 Second, the CJEU claims an exclusive jurisdiction in declaring an EU act invalid.32 These effects result in constitutional courts rarely
using EU law as a yardstick for constitutional review of national legislation and judicial decisions as well as in that they generally do not consider the validity of EU law.33 In order to be
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able to understand the true relationship between constitutional courts and the CJEU in regard to preliminary questions, we have to first address those underlying issues.34
This chapter proceeds as follows. First subsection (1.1) focuses on the question whether
constitutional courts are willing to review constitutionality of domestic legislation and judicial
decisions from the perspective of EU law. It describes prima facie reluctance to do so through
analysis of some fundamental arguments of constitutional courts which have been used in
the past. It also highlights several examples of different approaches, namely that of Belgium,
France, Italy, Spain and Austria. The following subsection (1.2) then moves on to discuss
the approach of constitutional courts towards the question of validity of EU law. It analyses
the reasonings of number of leading cases in which constitutional courts commented on their
power to consider validity of EU acts from the perspective of national constitutions.

1.1

EU Law as a Standard for Constitutional Review of National
Legal Acts

The CJEU often claims that the effectiveness of EU law would be in jeopardy if the existence
of an obligation to refer a matter to a national constitutional court could prevent a national
court to refer to the CJEU questions concerning the interpretation or validity of EU law. 35
Despite such principle, from time to time, national constitutional courts have to deal with
questions concerning EU law in the proceedings either in the form of abstract review of
norms, concrete review of norms or constitutional complaints.
It has been suggested that as a general approach, constitutional courts do not accept EU law
as an integral part of a constitutional rank either for review of national legislation or for
consideration of individual complaints.36 However, one must analyse the jurisprudence of
European constitutional courts into more detail so they could see there are numerous exceptions to this rule and that in many countries, EU law is often considered in constitutional
matters.
The German Federal Constitutional Court (‘FCC’) reiterated many times that the standard
of constitutional review is limited to norms of constitutional law stricto sensu. Therefore, EU

It should be noted that the aim of this thesis is not to provide an exhaustive overview of these issues as it
falls out of its scope. On the contrary, the purpose of this chapter is to merely provide the readers with necessary
context so that they could understand all implications and connections properly.
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law cannot be regarded as parameter under which a national law may be reviewed.37 Furthermore, FCC has also stated that review of constitutionality is separate from the CJEU’s review
of the law’s compatibility with EU law. Consequently, FCC may review the law from the
perspective of national constitution even though it deals with the questions of EU law.38
Similarly, Czech Constitutional Court (‘CCC’) recently reclaimed that EU law does not
constitute a part of constitutional order for the purpose of constitutional review.39 It is for
the ordinary courts, if needed in cooperation with the CJEU, to decide on the compatibility
of national law with EU law.40 Nevertheless, even CCC openly expressed the need to interpret norms of constitutional order consistently with EU law provided that areas of those two
categories overlap.41 a
In France, provisions of EU law are generally not considered to constitute a part of bloc de
constitutionnalité (‘constitutional bloc’). As Article 55 of French Constitution embodies an application priority of international treaties’ provisions over conflicting acts of parliament, it is
not surprising that French Constitutional Council (Conseil constitutionnel) in principle refrains
from revising the compliance of domestic statutes with international treaties.42 A legal act
which is found to be in conflict with certain provisions of international treaties might not be
necessarily found in conflict with bloc de constitutionnalité.43 However, Conseil constitutionnel has
adopted a special approach to judicial review over national laws transposing EU directives.
It stated that according to Article 88 of the French Constitution, which covers France’s participation in EU, it is required to review the compliance of statutes with the constitutional
obligation to transpose EU directives properly.44 In other words, Conseil constitutionnel indirectly uses the directive which is supposed to be transposed into the national law as
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a standard for review.45 This means that under some circumstances, EU law might be regarded as a yardstick for constitutional review.46 Such approach has been recently used for
review of national laws implementing the directive on the protection of undisclosed knowhow and business information (trade secrets) and the directive concerning the protection of
persons with regard to the processing of personal data.47 Similar stance can also be seen in
Latvia, Luxembourg, Portugal, Romania, Slovenia, Romania, Croatia, Lithuania, Bulgaria,
Hungary.48
A quite similar approach has been developed in Belgium. Constitutional Court of Belgium
(‘Cour constitutionnelle’) has identified EU law as an indirect standard for constitutional review
of domestic legislation.49 For instance, in a case involving review of a national law, which
established for the first time a legal basis for class actions seeking redress for harm caused to
a group of consumers by a business undertaking, Cour constitutionnelle explicitly stated that the
national law infringes not only relevant provisions of Belgic Constitution but also particular
provisions of European directive.50 Nevertheless, in some cases, BCC goes even further and
it considers the compatibility of the domestic act directly from the perspective of EU law
without explicitly connecting the review with a specific provision of the domestic constitution. This happened for instance in the case concerning the review of a ban limiting production of certain animal furs and its compatibility with a prohibition of measures with an effect
equivalent to a quantitative restriction as stipulated in the TFEU.51
In case of Italy, the difference must be pointed out in connection with two different kinds
of constitutional review: 1) abstract review of national legislation which may be initiated either by the government or by the regions52; and 2) concrete review initiated by ordinary
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courts through preliminary questions regarding a particular case.53 In the former type of review, Italian Constitutional Court (‘ICC’ or Corte costituzionale) fully accepted EU law as a
benchmark. In such cases, norms of EU law are treated as so called interposed norms (norme
interposte) which means that they must be respected by provisions of ordinary legislation due
to their constitutional backing stipulated in Article 117 of the Italian Constitution.54 In other
words, EU norms represent a specific scope of Article 117 and thus serve as a yardstick for
constitutional review.55 Correspondingly, it is particularly the abstract review of national
norms through which ICC is able to preserve legal certainty and overall consistency of legal
order.56 Recently, Corte costituzionale declared regional legislation concerning social assistance
incompatible with EU law since the provisions in question violated EU obligations by distinguishing between Italian nationals and long-term residents.57 On the other hand, it refused
to review the regional law which limited certain passenger transportation services only to
authorized taxi and car service providers since the government did not specify the allegedly
violated provisions of EU law and only referred to a vague ‘free competition principle’.58 As
for the concrete review, similarly to the other constitutional courts, ICC followed the Simmenthal requirements and granted power of ordinary courts to disapply national legislation
when conflicting EU law. However, Corte costituzionale clearly stated that this might only be
the case when EU law provisions are directly applicable to the case at hand. 59 Conversely,
ordinary courts are obliged to raise the question of constitutionality when a national law
contrasts with EU rules without direct effect.60 Only then, ICC is entitled to use EU law as
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a standard for concrete review.61 Such approach is mainly based on procedural reasons: if
EU provisions are not directly applicable, ordinary courts cannot apply them to the case and
hand and thus, they have to seek help at the constitutional court.
Polish Constitutional Tribunal (Trybunał Konstytucyjny) has reiterated that it has no jurisdiction to rule over the conflict between Polish law provisions and EU law.62 However, one
should be aware of the case which concerned the ban on organizing games on machines
outside of casinos. Trybunał Konstytucyjny was asked whether the lack of notification reacquired
by EU Directive 98/342 (now replaced by Directive 2015/1535) is of importance when examining a breach of the constitutional legislative procedure.63 Polish Constitutional Tribunal
stated that the compliance or non-compliance with European notification procedure has no
impact on the assessment whether the constitutional legislative procedure has been complied
with. Nevertheless, it also stated that any possible supremacy of directives over national statutory regulations, in terms of application, can only be considered when a substantive conflict
regarding the content of the two instruments occurs.64 Therefore, it can be concluded that
similarly as its Italian counterpart (Corte costituzionale), Trybunał Konstytucyjny did not exclude
entirely the possibility to review national norms in light of EU provisions which are not
directly applicable.65
Spanish Constitutional Court (Tribunal Constitucional or ‘SCC’) generally perceives EU law
as lacking constitutional status and therefore, it refrains itself from reviewing the compatibility of national legislation with EU norms.66 Nevertheless, such an approach does not preclude
the use of EU norms as relevant interpretative sources when dealing with constitutional matters.67 SCC has confirmed the possibility that a violation of EU law may under certain circumstances amount to a violation of the rights guaranteed by the Spanish constitution. This
might be the case in two different scenarios. Firstly, in several cases Tribunal Constitucional has
addressed more of a procedural question when dealing with the obligation of a national
courts to seek preliminary ruling in accordance with Article 267 of the TFEU. The failure of
a “court of the last instance” to referrer to the CJEU might result in violation of Article 24
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of the Spanish Constitution which enshrines the right to effective judicial protection in relation to the application of the correct sources of law.68 A similar approach has also been
adopted for instance in Germany, Austria, Czech Republic, Slovakia and Slovenia.69 Secondly, not only failure to abide by EU procedural rules, but also a failure to apply national
law in accordance with the CJEU’s case-law might result in the violation of the Spanish constitutional norms.70 Such violation has also been found by SCC when the ordinary court failed
to grand direct effect to the provision of the EU directive which has not been duly transposed.71 Accordingly, an infringement of a constitutional right may also occur when an ordinary court fails to deal properly with the conflict of EU law and national law.72
The Austrian Constitutional Court (Verfassungsgerichtshof or ‘ACC’) used to constantly stress
out that the text of Austrian Constitution precludes the ACC from reviewing national legislation under EU law.73 However, ACC substantially extended the standard for review when
it stated that the constitutionality of national legislation and administrative actions may be
assessed from the perspective of certain rights guaranteed by the EU Charter of Fundamental
Rights.74 Particularly, it held that in cases in which the EU Charter was generally applicable,
rights guaranteed by the EU Charter could be applied as constitutionally guaranteed rights
under Article 144 of the Constitution or as a standard of review in general judicial review
proceedings.75 However, this possibility was meant to be strictly limited only to those rights
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which were similar in its wording and purpose to the fundamental rights guaranteed by the
Austrian Constitution including the ECHR.76 This approach has been accepted mainly on
the basis of the principle of equivalence which guarantees that procedural rules governing
actions for safeguarding the rights which individuals derive from EU law must not be any
less favourable than those governing similar domestic actions.77 In this regard, Charter needs
to be permitted to serve as a yardstick as well as is the European Convention on Human
Rights. Even though the possibility to use the EU Charter rights as a constitutional yardstick
has been reiterated many times ever since,78 it remains unclear to which particular extent
should the rights guaranteed by the EU Charter be comparable with the rights guaranteed by
the Austrian Constitution.79
In order to summarize the various approaches described above, we can identify three simplified ways in which EU law is being treated when reviewing constitutionality of national
legal acts. First, EU law is not generally used as a standard for constitutional review (Germany, Czech Republic). Second, EU law might be used as an indirect standard for constitutional review (France, Poland, Latvia, Luxembourg, Portugal, Romania, Slovenia, Romania,
Spain, Croatia, Lithuania, Bulgaria, Hungary). Third, EU law might be under certain circumstances used as a direct standard for constitutional review (Italy, Spain and Austria). As it has
been shown, the alleged reluctance of the national constitutional courts to include EU law
into the referential framework for constitutional review of domestic legal acts is no longer
absolute as a large number of CCs have accepted EU law as a standard for review in a certain
form (see Figure 1: EU Law as a Yardstick).
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Member States

EU law is not generally used as a standard for Germany, Czech Republic
constitutional review
EU law might be used as an indirect standard for France, Poland, Latvia, Luxembourg,
constitutional review
Portugal, Slovenia, Romania, Spain,
Croatia, Lithuania, Bulgaria, Hungary,
Slovakia
EU law might be under certain circumstances Belgium, Austria, Italy
used as a direct standard for constitutional review
Figure 1: EU Law as a Yardstick80

1.2

Considering Validity of EU Law from the Perspective of National
Constitutions

As it has been stated above, according to the principle of primacy, national courts of the
Member States are obliged to apply EU law over conflicting provisions of domestic legal acts
including those having constitutional rank.81 The rationale behind the requirement of precedence lies in the need to guarantee uniform interpretation and application of EU law in all
the Member States as well as in the need to ensure its full effect.82 In order to secure such
objectives, the CJEU claims an exclusive jurisdiction to declare EU acts invalid. Accordingly,
national courts are required to use preliminary reference procedure under Art. 267 TFEU
when questioning the validity of EU acts.83
While the CJEU’s view of the primacy principle has been widely accepted both by the doctrine and by national courts in regard to the precedence over primary domestic legislation,
some constitutional courts refused to award the EU law an absolute precedence even over

Source: Author. It should be, however, emphasized here that the provided categorization might be rather
simplifying as the approaches taken by individual CCs are quite complex and often not straightforward. The
purpose of the table is simply to highlight the main three potential ways in which the EU law may be treated
by CCs.
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the constitutional norms.84 As Monica Claes puts it, this open reluctance to embrace the
principle of primacy in its unconditional version stems mainly from the following reasoning:
‘since the basis of the primacy of EU law is found in the constitution, it is limited by that
same constitution, and the EU is not considered as allowed to do what national authorities
could not do under the constitution.’85
It should be noted that in order to take precedence, EU secondary legal acts must be validly
adopted. This means inter alia that: they must respect the equality of Member States as well
as their national identities and essential state functions (Article 4 of the TEU); they must
respect the principle of conferral as well as the principles of subsidiarity and proportionality
(Article 5 of the TEU); and they must also not be in conflict with provisions of the Treaties
and the rights, freedoms and principles set out in the EU Charter (Article 6 of the TEU).
Even though the CJEU claims it is up to it to secure compliance with these requirements, 86
some national constitutional courts tend to conclude otherwise while trying to preserve their
central position in their national legal systems.
During the years, numerous constitutional courts have developed various doctrines of constitutional reservations which are supposed to set certain limits on the use of EU law in the
national legal order. Primarily, several constitutional courts have pointed out that EU law
must not infringe the core provisions of the national constitution. This approach was originally developed by the German Federal Constitutional Court in its famous decision Solange I
which concerned the level of protection of human rights.87 Numerous constitutional courts
has followed this approach by stressing out their ability to limit the primacy effect of EU
law.88 Furthermore, in regard to the review of Maastricht Treaty, the FCC developed a so
called “ultra vires doctrine” which enables it to review the validity of EU legal acts in case of
evident and obvious excision of EU competences.89 Once again, several constitution courts
has followed such a stance. Finally, a third reservation may be described as a ‘constitutional
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identity approach’. It was, for instance, the Polish Constitutional Court which stressed out
its ability to review EU law in case it infringes Polish constitutional identity.90
Put it simply, the Member States can be categorized into several groups in accordance with
their approach towards the possibility of reviewing EU law from the constitutional perspective.91 First, the states that have not developed a clear view of the ultra vires and the identity
review (Romania, Slovenia, Croatia, Bulgaria). Second, the states which have over the years
developed a certain kind of friendly approach towards the EU law as such and which have
not explicitly suggested that they could declare EU legal act invalid (Austria, Luxemburg).
On the contrary, the third group consists of states which have already expressed their willingness to review EU law on the basis of either ultra vires doctrine or on the grounds of
constitutional identity (Germany, Czech Republic, Italy, Poland, Latvia, Spain and France).
Finally, the fourth group of states in which constitutional review represents a potential path
due to unamendable constitutional provisions or due to the explicit stipulation of constitutional supremacy over EU law (Lithuania, Slovakia, Portugal).
As it can be seen, the majority of constitutional states have not clearly indicated their willingness to declare an EU legal act unconstitutional and thus invalid. Moreover, most of the
courts, which have, in fact, suggested such possibility, have not brought their words into
action. It is also important to emphasize that the majority of the ‘threats’ were articulated in
the course of the Treaties constitutional review.92 It must be argued that the abstract review
of new treaties is completely in line with the principle of primacy as the review takes place
before the ratification of such treaty and thus, it is entirely in the Member States’ competence
to draw appropriate constitutional boundaries.
This, on the other hand, does not apply in the case of the secondary EU law. Nevertheless,
only few courts have actually exercised this self-proclaimed competence. As the other cases
will be analysed in detail in next sections,93 we will now briefly mention the most profound
well-known case Slovak pensions case. In this case, concerning an alleged discriminatory pension scheme that resulted from the dissolution of Czechoslovakia, the Czech Constitutional
Court gave provisions of domestic law precedence over EU secondary law.94 Even though
the CCC openly disregarded the CJEU’s case-law (see Landtová case95), it has been suggested
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that this conclusion was primarily result of an ongoing “judicial war” between the CCC and
the Czech Supreme Administrative Court.96 Therefore, this example should be read in context and perhaps not be regarded as a proper example of ultra vires doctrine and of the constitutional courts’ willingness to disapply EU legal acts.
To summarize this subsection up, it can be argued that the approach of the Member States
in regard to the question of validity of EU law is far from being unified. Indeed, it is true
that some constitutional courts have already explicitly stated that they were ready to intervene
in case EU law oversteps the constitutional boundaries of the Member States, however, only
few brought such threats in action.
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2 Preliminary Reference Procedure in the Context
of Constitutional Pluralism
2.1

Preliminary Reference Procedure: General Remarks

As the previous section has outlined the complex manner in which EU law affects the national constitutional orders as well as the various approaches adopted by CCs of the Member
States, it is now possible to move on towards the function of the preliminary reference procedure itself.
Preliminary reference procedure plays a crucial role in transforming national courts of the
Member States into European courts and thus, in integrating European judicial system as
such.97 Article 267 of the TFEU allows (and in some cases obliges) national courts to stay
the proceedings before them and to refer questions on the interpretation or the validity of
EU law to the CJEU.98 The CJEU’s role is to give an interpretation of the European Union
law or to rule on its validity. The task of the referring national court is then to apply that law
to the factual situation underlying the main proceedings.99
It is important to note that parties of the dispute do not hold the “right to a reference” as
such. Nevertheless, as it has been stated above, some constitutional courts review the duty

Karen Alter points out that preliminary reference procedure allowed individuals to raise cases in national
courts that were then referred to the CJEU and thus undermined national government’s ability to control which
cases were heard by the European Court of Justice. See ALTER, Karen. The European Court’s Political Power:
Selected Essays. Oxford: Oxford University Press, 2009, p. 115.
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Where any such question is raised in a case pending before a court or tribunal of a Member State against
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to refer from the perspective of national constitutions. Furthermore, it has been suggested
that duty to enter into preliminary reference procedure should be assessed in light of Article 47 of the EU Charter in order to secure the right to effective judicial protection.100
It is ultimately for the national court to decide whether it is necessary to ask question in order
to resolve a dispute brought before it.101 The duty to refer is established only in two cases:
with respect to national courts adjudicating at last instance (Article 267(3) of the TFEU) and
with respect of all courts faced with a question of the validity of EU law.102 However, in case
of questions regarding the interpretation, the CJEU itself established two exceptions to this
duty. Courts of the last instance may not refer the question if first, the Court has already
ruled on the issue in question and there is no new context which might change the legal
assessment of that issue (acte éclairé).103 And second, a national court is relieved from the
obligation when the proper interpretation of EU law is ‘so obvious as to leave no scope for
any reasonable doubt as to the manner in which the question raised is to be resolved’(acte
clair).104
On the other hand, the CJEU does not approve of any exceptions in cases concerning validity as it claims to have an unconditional monopoly in declaring EU acts invalid. As it has
been already stated in Subsection 1.2, there are some constitutional courts which do not
accept such proclaimed exclusivity of the CJEU’s jurisdiction. Under special circumstances,
those CCs are prepared to declare EU acts invalid with or without asking preliminary questions. How should then such conflict be resolved? Who should have the final word in the
matters of EU law validity, and how should the principle of primacy be treated? These are
the questions which the concept of constitutional pluralism attempts to address.

2.2

The Claim of Constitutional Pluralism

The theory of constitutional pluralism (as applied in the context of EU) attempts to explain
the complex relationship between the European legal order and the legal orders of the
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Member States.105 The suggested premise of the theory is that the appropriate analysis of the
relationship between the legal orders, and more specifically between the CJEU and constitutional courts of Member States, is pluralistic rather than monistic; horizontal rather than
vertical; heterarchical rather than hierarchical.106 Accordingly, legal sites (the national ones
and the EU one) should be perceived as being distinct but simultaneously interacting while
each maintaining its own claim to constitutional authority. Each site ought to recognize and
also accommodate the claims of the others as independent sites of constitutional authority
and thus sustain the functional constitutional complex without having a single dominant
authoritative site.107 This necessarily means, as MacCormick notes, that the interpretative
power of the highest decisions-making authorities of those different systems must be ultimate in their sphere of influence.108 In other words, the role of the CJEU is to interpret the
norms of EU law authoritatively as well as it is the role of constitutional courts to interpret
constitutional and other domestic norms. However, as it is evident that the subject-matter
of the norms of different systems might under some circumstances overlap, it is only natural
that both national CCs and the CJEU attempt to reject substantive restrictions of their inherent competencies. Nevertheless, in order to forestall the occurrence of divergent opinions
and differences in judgments, constitutional courts and the European Court of Justice need
to accept and fully respect the existence of other constitutional authorities and their jurisdictions over certain issues.109 Indeed, from the perspective of constitutional pluralism, there is
no need to recognize a single and final decision-maker with ultimate judicial authority in the
EU as the focus is being shifted to the interactive dimension of the relationship between
heterarchical actors.
It must be recalled that even though the theory of constitutional pluralism has attracted the
interest of many European scholars, its plausibility has also been questioned from various
perspectives.110 The criticism occurred mainly in connection with the development of doctrines of constitutional reservations which were introduced by some CCs, i.e., Solange
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doctrine, ultra vires and constitutional identity doctrines.111 It has been called to be rather an
“academic construct” which may, represent, from the perspective of practitioners and ordinary people, a “flawed theory” as it celebrates “very dangerous outcomes for everyday
cases”.112 In general, the main objections may be summarized as follows: 1) The lack of final
judicial authority in the EU judicial system is problematic; and 2) The principle of primacy
of EU law is undermined in the pluralist setting.
As to the first issue, it has been mentioned above that according to the pluralist account, it
does not make sense to ask who has (or should have) the final say in the EU judicial structure.
The CJEU and CCs are ought to be perceived as ultimate arbiters in their own spheres. 113
Such approach has been seen as a shortcoming as it fails to provide plausible answer to the
question of what should happen when an ‘outright constitutional conflict cannot be avoided
and one judicial authority or another has to have the final say.’114 It is Kelemen who suggests
that as a general rule, the CJEU should be the one with the ultimate authority over the EU
law.115 As a consequence, the only appropriate remedy that national CCs may apply, in cases
when they are about to conclude that EU legal acts are ultra vires and/or threaten their constitutional identity, is to declare the continued membership of their Member State in the
European Union as being unconstitutional.116 Such a stance might, however, be seen as too
radical as the withdrawal from the EU must be seen as the last and also least appropriate
solution of the constitutional conflict. Even though the interaction between the CCs and the
CJEU as proposed by the pluralistic approach might not prevent the incidence of substantive
conflicts, it may at least provide the courts with the opportunity to carefully balance their
arguments and claims. It is especially the use of preliminary reference procedure which could
help the actors to “auto-correct” their views and apply self-imposed restraints in order to
avoid using the last-resort solutions.117 Furthermore, it must be noted that there are more
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potential last-resort solutions of the constitutional conflict other than withdrawal: amendment of the national constitutions or changes of the EU act in question.118 Nonetheless, it
has been suggested that constitutional pluralism provides an alternative to the necessity of
claiming the CJEU’s ultimate authority over all EU matters as it promotes the real dialogue
between European courts.119
As to the second objection, it has been claimed that the idea of constitutional pluralism undermines the effects of primacy of EU law. According to Fabbrini, the supremacy of EU law
must be guaranteed as it secures the equality of the Member States in the way that it prevents
each country of the EU from cherry-picking which provisions of EU law it likes or not.120 In
this regard, it firstly has to be noted that the pluralist theory does not reject the principle of
primacy as such. However, it rejects to regard primacy of EU law as unconditional subordination of the national legal systems. Accordingly, the principle of primacy in the application
does not necessarily imply a hierarchy of norms in the sense of general hierarchical superiority or inferiority of either EU or national constitutional law.121 Secondly, the pluralistic
account asserts that in order to fully understand its effects, the principle of primacy needs to
be assessed in the context of identity clause stipulated in Article 4(2) of the TEU as well as
the principle of sincere cooperation contained in Article 4(3) of the TEU.122 It is suggested
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that those provisions should be read as placing the limits on the absolute character of the
primacy principle.123 The identity clause does not only demand the respect for national identity, it also may be seen as provision enabling national CCs to place, under very special circumstances, constitutional limits to the primacy of EU law.124 This means that when deciding
conflicts concerning national identity, the CJEU is obliged to respect the identities of the
Member States whilst it cannot determine the content of the identity authoritatively without
having regard to the understanding of that notion by national constitutional courts.125 In this
regard, preliminary reference procedure seems to be the most appropriate way to communicate CCs’ opinions. It is then up to the CJEU to determine the limits of the national identity
exception by the means of the proportionality test.126 Such approach has been taken for instance in the case Sayn-Wittgenstein, concerning the use of nobility of titles, in which Austria
expressly claimed that the restrictive measures of the use of the nobility title were connected
to its national identity. The CJEU then considered such arguments when assessing the legitimate aim and proportionality of those restrictive measures.127
To conclude this subsection, the theory of constitutional pluralism attempts not only to describe the relationship between key judicial actors in the European Union. It also advances
the need for judicial cooperation between the CJEU and national constitutional courts. Indeed, competing claims to authority may arm the national CCs and the CJEU with means
which may help to ensure mutual respect and restraint.128 Nevertheless, it is important to
bear in mind that pluralistic conception of the EU entails acknowledging that ‘not all problems can be solved legally’ and that resolving constitutional conflicts is often a matter for
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political as legal judgment.129 Understanding the basic premises of the theory constitutional
pluralism may help us understand various approaches which national CCs adopted towards
to the use of preliminary reference procedure.

2.3

Constitutional Courts Asking Questions

Preliminary reference procedure has been recognized as to the ‘one of the more powerful
procedural connectors among courts serving the cause of constitutional pluralism’.130 Indeed,
now that the basic contours of the idea of constitutional pluralism have been sketched out,
it is possible to understand why preliminary reference procedure plays the key role in the
European constitutional setting. It gives the national CCs and the CJEU an opportunity to
express and accordingly accommodate or sometimes even correct their legal views. Certainly,
in the pluralistic point of view, preliminary reference procedure deserves the greatest interest
as it allows the courts to engage in a dialogue. The focus moves from the question of who
has the final say to the process of achieving the necessary balance between various views on
legal issues. Nevertheless, Monica Claes rightly points out that even if one were to reject the
idea of heterarchical constitutional authorities interacting with one another (i.e., the very
concept of constitutional pluralism), judicial diplomacy and mutual engagement are, in any
event, essential when solving the constitutional conflicts.131
It is a well-known fact that at first, constitutional courts were quite hesitant to ask the European Court of Justice any questions whatsoever. This might be explained by two set of reasons: legal and behavioural.132 As to the legal ones, it has been shown in Subsection 1.1 of
this thesis that majority of CCs initially refused to use EU law as a standard for constitutional
review and thus, they had no opportunities to use EU law in their decision-making. From
the behavioural point of view, constitutional pluralism explains why it is natural that CCs
want to defend their ultimate authority over constitutional issues. They might see preliminary
reference procedure as a threat to such authority. This is mostly due to the alleged binding
effect of the CJEU’s judgment.
Nevertheless, constitutional courts decided to reconsider (or perhaps they were forced to
reconsider) their initially stance and up till 2019, they have referred 52 questions to the CJEU
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altogether (See Figure 2: Number of Preliminary References). So far more than two thirds of
the centralized constitutional courts of the Member States, in fact, posted at least one reference to the CJEU.133
Constitutional Court
Austrian Constitutional Court
Belgian Constitutional Court
Bulgarian Constitutional Court
Croatian Constitutional Court
Czech Constitutional Court
French Constitutional Council
German Federal Constitutional Court
Hungarian Constitutional Court
Italian Constitutional Court
Latvian Constitutional Court
Lithuanian Constitutional Court
Constitutional Court of Luxembourg
Polish Constitutional Tribunal
Constitutional Court of Portugal
Constitutional Court of Romania
Constitutional Court of the Slovakia
Slovenian Constitutional Court
Spanish Constitutional Court
Total

Number of preliminary references
asked (1952-2019)
4
33
0
0
0
1
2
0
3
1
2
1
1
0
1
1
1
1
52

Number of preliminary references answered (1952-2019)
4
26
0
0
0
1
2
0
3
1
1
1
1
0
1
0
1
1
43

Figure 2: Number of Preliminary References134

Belgian Constitutional Court with its 33 references is without any doubt the most proactive
CC in this regard. It posted the very first preliminary question as a constitutional court in
1997 and at that time, nobody seemed to think that it should be seen as a significant change
in the European constitutional setting.135 The case concerned the conditions for specific

These are: Austrian Constitutional Court, Belgian Constitutional Court, French Constitutional Council, German Federal Constitutional Court, Italian Constitutional Court, Latvian Constitutional Court, Lithuanian Constitutional Court, Constitutional Court of Luxembourg, Polish Constitutional Tribunal, Constitutional Court
of Romania, Slovenian Constitutional Court, Spanish Constitutional Court and Constitutional Court of Slovakia.
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training in general medical practice. The Belgian Constitutional Court simply asked the CJEU
to interpret the provisions of the respective directive and whether they must be read as requiring persons who are about to undertake such practice to first obtain a diploma in medical
practice.136 Since then, the Belgian Constitutional Court has made great use of the preliminary
reference procedure and has referred questions concerning both interpretation and validity
of EU acts.137 This only corresponds with the fact that the Belgian Constitutional Court accepted the EU law as a standard for review of domestic legislation.
Austrian Constitutional Court has referred four references so far and so, it can be claimed to
have adopted quite EU friendly approach.138 However, it must be noted that even though
the ACC accepted the EU Charter as a standard for constitutional review in 2012, it still
limits the use of the EU Charter as a standard only to the rights which are not of the same
scope of application as the ones guaranteed by the national constitution or by the ECHR.139
Nevertheless, it has been suggested that in the future, the ACC might act as sort of a gatekeeper or a privileged partner of the CJEU meaning that it would filter domestic cases, clarify
and prepare them for the CJEU and that it would adapt the preliminary rulings for the
peculiarities of the domestic legal order.140
Italian Constitutional Court, Spanish Constitutional Court and French Constitutional Council had for a long time denied the fact that they had the status of a court in the meaning of
(current) Article 267 of the TFEU.141 Their position has, however, changed significantly over
time. In case of the ICC, the change was caused mainly by the acceptance of EU law to be a
standard for abstract constitutional review of national legislation. In case of the French Constitutional Council, the change was allegedly triggered by the introduction of priority
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preliminary question on constitutionality proceedings in 2008. 142 In contrast to them, the
SCC’s modification of its approach was not based on any in-depth legal reasoning. 143 Nonetheless, till 2019, the ICC has referred 3 questions and both the SCC and the French Constitutional Council one question each. Unlike its counterparts, German Federal Constitutional
Court still does not accept EU law as a parameter under which national law may be reviewed.
Despite this, the FCC has posted 2 preliminary references which challenged the validity of
the EU acts.144 This is a good illustration of the fact that constitutional courts might engage
in the preliminary reference procedure even though they do not accept EU law to be a yardstick for constitutional review, especially if they want to express specific constitutional arguments regarding the validity of a certain EU act. The Lithuanian Constitutional Court (two),
Latvian Constitutional Court (one), Constitutional Court of Luxembourg (one), Polish Constitutional Tribunal (one), Constitutional Court of Romania (one), Slovenian Constitutional
Court (one) and most recently Slovak Constitutional Court (one) have also made one reference each.
As it can be seen, many of the constitutional courts have already entered the preliminary
reference arena although it seems to be the fact that except for Belgian, Austrian and perhaps
Italian CCs, one cannot talk about the fully developed and established tool for a dialogue
with the CJEU.
It has been suggested that the rise of number of preliminary references posted by CCs might
be connected with the EU Charter of Fundamental Rights coming into force as a part of
primary law.145 This would be in line with the assertions that the CJEU started to overtake
some of once exclusive competencies of the CCs in the field of protection of human rights.
Indeed, as it can be seen from the Figure 3: Number of References in Time, vast majority of
the references were sent after 2009, i.e., the year in which the Treaty of Lisbon came into
force.
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Figure 3: Number of References in Time146

This might, however, seem somewhat simplifying as it is not clear whether the cases, in fact,
concerned the interpretation of the EU Charter’s provisions. It is, therefore, necessary to
examine the subject matter of those references as well.
As it is apparent from the Figure 4: Subject Matter of the References, the issues concerning
fundamental rights as enshrined in the EU Charter indeed occurred among top five mostly
covered subject matters of the preliminary questions. However, as other topics (freedom of
establishment, approximation of law, freedom to provide services and environment) are also
dealt with very often, it cannot be claimed that the introduction of the EU Charter played
a dominant role in the change of the CCs’ approach towards the preliminary reference procedure. As will be shown further, it is probable that other factors play significant role in
deciding whether to engage in the procedure.147 Nevertheless, looking at the wide range of
the issues touched upon, it is evident that EU law, in fact, interferes with more parts of the
former exclusive areas of CCs and thus, it is only natural that constitutional courts reconsidered their approach and started to ‘break the silence’.
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Figure 4: Subject Matter of the References148

In regard to the general remarks, it should also be noted that 16 references were subsequently
answered by the Grand Chamber of the European Court of Justice. 149 The Grand Chamber
decides the cases when only the difficulty or importance of the case or particular circumstances require it150 or when a Member State or an institution of the EU that is party to the
proceedings so requests.151 Such number may, therefore, signify the fact that constitutional
courts often initiate questions which concerns matters of high importance.
In the following sections of the thesis, I will first describe how constitutional courts make
use of the preliminary reference procedure, i.e., which kinds of questions they, in fact, refer
to the CJEU (Section 3). Secondly, I will analyse some of the factors impacting the CCs’
decision to submit the preliminary references (Section 4). Finally, I will assess some of the
reactions of the CJEU and CCs following the preliminary questions (Section 5).
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3 Types of Preliminary Questions
It has been stated above that according to Article 267 of the TFEU, there are two types of
preliminary questions: 1) preliminary questions concerning the interpretation of EU law; and
2) references challenging the validity of some EU legal acts. It is evident that constitutional
courts do not differ from ordinary courts in any way as they make use of both kinds of
preliminary questions. It is, however, essential to examine the division between these two
types closer as it might indicate the way in which CCs actually use the references as form a
constitutional dialogue.
From the analysis of the assessed preliminary questions, it can be seen that constitutional
courts most often ask the CJEU to interpret the EU law. References aiming solely to the
interpretation of EU law, in fact, represent nearly 70% of the questions asked.152 These statistics provide us with much needed general insights. It can be seen that constitutional courts,
in fact, make use of both types of preliminary questions fairly often and thus one could say
that they are ready to use preliminary reference procedure in order to express their views on
the shaping of EU legal order. The aim of the following sections is to examine and describe
both kinds of the references more precisely by providing analysis of some of the questions
referred. First, questions concerning interpretation will be addressed (Subsection 3.1). The
analysis of questions challenging the validity of EU acts will follow (Subsection 3.2).

3.1

Questions Concerning Interpretation of EU Legal Acts

Constitutional courts tend to use preliminary reference procedure mainly in order to seek the
CJEU’s interpretation of European legal acts. As for the type of legal acts in question, most
of the interpretative questions aimed at the interpretation of secondary law, namely directives.153 The fact that mostly discussed legal acts were directives corresponds with the aforementioned approach of some the constitutional courts accepting EU law a standard for constitutional review of domestic legal acts transposing directives into the national legal orders.

There have been 29 cases concerning only interpretation of the EU legal acts and 13 cases in which the
question of validity (compatibility) of an EU legal act was raised. Source: Author. See Data Set 4 in the Appendices.
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This is, for instance, the case of ArcelorMittal Rodange and Schifflange – preliminary reference
posted by the Constitutional Court of Luxembourg. 154
In that case, the LCC was served with a request for a preliminary ruling concerning the compatibility of Article 13(6) of the domestic Law of 2004 with Article 16 of the Luxembourg
Constitution which prohibits the illegal expropriation of property. Article 13(6) of the Law
of 2004 established a scheme for greenhouse gas emission allowance trading, and it allowed
the competent minister to order under specific circumstances the surrender of the allowances, which had been issued but yet not used, without full or partial compensation. Instead
of reviewing the constitutionality of that domestic provision merely from the perspective of
the Luxembourg Constitution, the LCC turned to the CJEU for the interpretation of the
respective EU directive which was transposed by that Law of 2004. In short, the LCC simply
asked the CJEU whether such surrender of the allowances is in line with the perspectives of
that directive. The CJEU in return replied in a quite straightforward way: such surrender is
in line with the respective directive and more importantly, it is also in line with Article 17 of
the EU Charter which also prohibits illegal expropriation of property.155 The LCC then declared the domestic law to be constitutional because it did not counter the transposed directive itself, nor violated it Article 16 of Luxembourg Constitution which has the similar
scope as Article 17 of the EU Charter.156
On the other hand, it is not surprising that most of the questions did not concern EU regulations as one of the characteristics of the regulations is their direct applicability in national
legal orders.157 This means that as there is no need to transpose the EU regulations into
national legal orders in general, CCs usually do not have to interpret them when reviewing
the constitutionality of national legal acts. However, the case Ministru Kabinets represents a
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See Article 288 of the TFEU which reads as follows
To exercise the Union's competences, the institutions shall adopt regulations, directives,
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A regulation shall have general application. It shall be binding in its entirety and directly
applicable in all Member States.
A directive shall be binding, as to the result to be achieved, upon each Member State to
which it is addressed, but shall leave to the national authorities the choice of form and
methods.
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Recommendations and opinions shall have no binding force.
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good example that even regulations might come into play under certain circumstances.158
This case concerned the interpretation of the regulation on support for rural development
which provided the basis for a grant of support for early retirement from farming. In the
domestic proceedings, the Latvian Constitutional Court was asked to review the compatibility of a decree which would cause that the heirs of the person receiving the early retirement
support would not be able to inherit the early retirement support in the event of a death of
that person. The decree purportedly violated the heirs’ legitimate expectations and as a result,
it was to be declared incompatible with Article 105 of the Latvian Constitution guaranteeing
the right to property. As the decree in question was, in fact, a measure implementing the
regulation and as it was not unambiguous whether the regulation prevents the Member States
from adopting measures making it possible to transfer by inheritance early retirement support, the Latvian Constitutional Court decided to stay the proceedings and ask the CJEU to
interpret the respective provisions. It is important to note that the Latvian Constitutional
Court did not take a clear stance towards the legal interpretation. On the contrary, it provided
the CJEU with two different ways to interpret the regulation and asked the CJEU to decide
which one is correct.159
The CJEU did answer in a quite straightforward way and stated that the regulation, in fact,
prevented the Member States from adopting measures making it possible to transfer by inheritance support for early retirement. Nevertheless, it also added that provision of national
law which provided for the transfer by inheritance of early retirement support (contrary to
the objectives of the regulation) gave rise to a legitimate expectation on the part of the heirs
of farmers who received that support. The Latvian Constitutional Court then took these
conclusions into consideration when assessing whether the interference with the heirs’ legitimate expectations followed legitimate aim and whether it was proportionate. Eventually, it
found that the decree was compatible with Article 105 of the Latvian Constitution.160 Such
an approach is a good example of how the CJEU’s legal assessment may be used in the
constitutionality review proceedings. The Latvian Constitutional Court posted the reference
in order to identify whether the restrictive domestic measures followed legitimate aim and
whether they were necessary. However, it still reserved its discretion in the assessment of the
proportionality of those measures.
It should also be noted that the manner in which constitutional courts use interpretative
preliminary questions may differ significantly. In some of the cases, the CCs may use the
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preliminary reference procedure plainly to post questions on “ordinary” interpretation clarifications of the EU law. In other words, in those cases, the CJEU is asked to clarify various
technicalities of the EU law but no special constitutional context is provided by the national
CCs. This happened for instance in Sabatauskas and Others, the reference made by the Constitutional Court of Lithuania in 2008, which concerned the interpretation of the Directive
on common rules for the internal market in electricity161, or in Base NV and Others, the Belgian
reference regarding the provision of telecommunication services.162
Another possible use of the interpretative type of reference for preliminary ruling might be
seen in the Italian question in case Raffaella Mascolo and Others.163 The proceedings concerned
the constitutionality of a law which permitted fixed-term contracts for workers in public
schools to be used repetitively and which provided no right to compensation for damages
caused by such undertakings. In its reference to the CJEU, the Italian Constitutional Court
did not merely ask whether such law in incompatible with the law of the Union. It also included a detailed context of the structure of Italian schooling system as it suggested that the
use of such subsequent fixed-term contract might be at that time necessary in order to
achieve accessible and functioning public schooling system as required by the maxims of the
fundamental right to education laid down by the Constitution of the Italian Republic.164 In
that way, the ICC decided to take the doubts of the judges of ordinary courts, further qualified them in constitutional language and then expressed them to the CJEU.165 Even though
at the end of the day, the CJEU did not consider the specific constitutional arguments expressly in its judgment, such approach has been praised for making the right use of preliminary reference procedure from the perspective of the ‘cooperative nature’ of the relationship
between constitutional courts and the European Court of Justice.166
To summarise this subection up, it has been shown that the interpretative type of questions
is the most used type of questions among the constitutional courts. It can be assumed that
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the interpretative questions usually aim to the interpretation of the secondary law, especially
directives as constitutional courts usually review the domestic acts transposing the EU law.
Interpretative questions might be used for the purely technical interpretation of the norms,
but they can also serve as a channel for communication of specific constitutional context.

3.2

Questions Challenging the Validity of EU Legal Acts

Apart from asking questions to clarify and possibly impact the interpretation of various provisions of the EU law, constitutional courts often use preliminary reference procedure to
challenge the validity of the legal acts originating from the EU institutions and bodies. In
fact, in approximately 30% of the all preliminary references, the CCs questioned the validity
of at least one provision of a particular legal act, most commonly that of directives and decisions.167 The questions challenging the validity of the EU legal act might be divided into
two groups: 1) references concerning the compatibility of secondary EU law with primary
law (Subsection 3.2.1); and 2) references questioning the validity of EU law through specific
constitutional context (Subsection 3.2.2).

3.2.1

References concerning the compatibility of secondary EU law with
primary law

As to the first subtype of references concerning validity, it must be recalled that by posting
such references, constitutional courts, in fact, give the CJEU chance to act as a constitutional
court itself, meaning that it has the opportunity to review EU legal acts and if necessary,
declare them to be invalid. In other words, through such references, constitutional courts
can alert the CJEU about various acts which are not, in the view of the referring court, compatible with the EU primary sources of law.168 The references contesting the validity of the

Out of 13 questions concerning the validity, 7 challenged validity of the directives, 5 of the (framework)
decisions, and 1 of both directive and decision. Source: Author. See Data Sets 3 and 4 in the Appendices.
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European Arrest Warrant Framework Decision (‘EAW Framework Decision’)169 and the
Data Retention Directive (‘DRD’)170 represent good illustrations in this regard.
In case Advocaten voor de Wereld, the Belgian Constitutional Court contested the compatibility
of the EAW Framework Decision as a whole due to the manner in which it had been
adopted. It was claimed that such rules were not supposed to be introduced in the form of
framework decision.171 The second question aimed solely to the validity of Article 2(2) of
that framework decision which set aside verification of the requirement of double criminality
for the offences listed therein. Consequently, this allegedly resulted in the provision being
incompatible with the principle of legality in criminal proceedings and with the principle of
equality and non-discrimination.172 It is important to emphasize here that before the BCC
sent this reference, some other constitutional courts had reviewed the constitutionality of
domestic laws implementing the EAW Framework Decisions but none of them, in fact, decided to give the CJEU the opportunity to have its say in this matter.173 What is more, the
assessment of the validity of those transposing laws differed in several aspects. The German
FCC annulled the national law implementing the framework decision as such. 174 Even though
Trybunał Konstytucyjny annulled the national law, it also postponed the effects of its judgment
for 18 months leaving the room for the legislator to make necessary constitutional amendment so the law would no longer be incompatible with the Polish Constitution.175 On the
contrary, the Czech Constitutional Court by the use of interpretative tools found the provisions implementing the framework decision to be compatible with the Czech Constitution.176
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The Belgian Constitutional Court was aware of such differences. As it can be seen, they
actually catalysed the BCC to post the preliminary question:
In [Cour constitutionnelle’s] view, differences of interpretation between courts with regard to the validity
of Community measures and the validity of the legislation which constitutes the implementation of those
measures in national law jeopardise the unity of the Community legal order and adversely affect the
general principle of legal certainty.177

Such call for unity of the Community legal order signifies the importance of use of preliminary reference procedure in similar cases. Even though the CJEU eventually did not declare
the EAW Framework Decision to be void, it was important that it got the opportunity to
consider its compatibility with primary sources of EU law and to upheld the legitimacy of
the European Arrest Warrant system which was considerably weekend by effects of decisions
of various national CCs not willing to communicate with the CJEU in this matter.
The crucial role of the CCs in providing the CJEU with opportunities to review the compatibility of secondary EU acts with the primary law of the Union is even more apparent in the
case of Digital Rights Ireland and Seitlinger and Others.178 After series of national decisions which
declared the laws transposing the DRD to be unconstitutional179, it was Irish Supreme Court
together with the Austrian Constitutional Court which referred the matter to the European
Court of Justice. The CJEU was asked, in essence, whether the obligations, imposed on providers of publicly available electronic communications services, to retain personal data (e.g.
data necessary to trace and identify the source of a communication and its destination) and
to make such data available, if necessary, to competent national authorities were compatible
with the EU Charter, more specifically with the right to respect for private life under Article
7 of the EU Charter, the protection of personal data under Article 8 of the EU Charter and
respect for freedom of expression under Article 11 of the EU Charter.180 Eventually, having
assessed the proportionality of such obligations, the CJEU declared the DRD to be invalid
for exceeding the limits set down by the EU Charter.181 It has been suggested that making
the use of preliminary reference in such manner might indeed enhance the constitutional
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structure of EU as such.182 If it was not for the ACC and the Irish Supreme Court, the CJEU
may not have had the opportunity to review the DRD for a long time even though the directive obviously was seen as problematic in many Member States. The shared interest in the
CJEU’s opinion signifies the fact that the Slovenian Constitutional Court decided to stay the
domestic proceedings concerning constitutional review of the implementation of the directive until the CJEU responds to the references of the SCC’s counterparts as well as the
fact that seven governments provided their written observations in that case.183
The two above-mentioned examples show that when used properly, preliminary references
challenging the validity of EU legal acts may serve as guarantees of the principle of legal
certainty and of the unity of EU law as such. It is usually in discretion of the national constitutional courts whether they decide to review the constitutionality of the domestic transposing measure purely from the perspective of the state’s constitution with purely local effects,
or whether they decide to submit the matter to the CJEU with the possibility of advancing
the unity of EU legal order.

3.2.2

References questioning the validity of EU law through specific
constitutional context

The previous section focused mainly on the CCs submitting references in order to provide
the CJEU with an opportunity to rule on the compatibility of EU legal acts with primary law.
There is, however, another potential way to make use of the references questioning the validity. Constitutional courts have, in several cases, challenged the EU norms not merely from
the perspective of EU primary law but also from the perspective of national constitutions.
It has been already suggested that all questions expressing specific constitutional considerations of a Member State might prove to be useful for the CJEU. The questions which challenge the validity are, however, in some regard, even more noteworthy as they are often
connected with the fundamental constitutional conflicts. That is why the tone of such references may be perceived as latently threatening. Put it differently, the genuine reason for posting such references might not simply be to give the CJEU wide discretion in deciding the
case. On the contrary, the purpose of such references is often to signal the CJEU that the
issue put forward is so important to the referring court that it is willing to rebel against the
potential opposite view of the European Court of Justice. It is possible to identify three
different lines of arguments relating to the constitutional context: arguments concerning the
level of protection of fundamental rights, ultra vires arguments, and arguments based on the
constitutional identity. It is clear that these arguments often overlap as they are closely connected. Nevertheless, it is useful to examine references using such arguments.
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Melloni
The use of the first set of arguments (i.e., arguments concerning the level of protection of
fundamental rights) was represented in the Spanish preliminary request. In the case Melloni,
the Spanish Constitutional Court posted its first, and so far also the only one, reference which
(once again) concerned the validity of a certain provision of EAW Framework Decision.184
In particular, the SCC asked whether Article 4a(1) of the Framework Decision must be interpreted as precluding the executing judicial authorities from making the execution of a
EAW (issued for the purposes of executing a sentence) subject to the condition that the
judgment rendered in absentia is open to review in the issuing Member State, in order to
safeguard the rights of defence of the convicted person.185 The SCC further expressed its
doubts about the compatibility of that provision with the requirements deriving from the
right to an effective judicial remedy and to a fair trial, provided for in Article 47 of the EU
Charter and from the rights of defence guaranteed under Article 48(2) of the EU Charter.
Finally, the SCC also asked the CJEU whether Article 53 of the EU Charter186 allowed Spain
to provide the fundamental rights in question a greater level of protection than that deriving
from European Union law, in order to avoid an interpretation which restricts or adversely
affects fundamental right recognized by the Spanish Constitution.187
As it can be seen, in its reference, the SCC did a lot more than describing the factual and
legal context. Indeed, the reference was a quite promising start of a dialogue in a pluralist
perspective. The SCC showed great effort by elaborating its interpretations of the right to a
fair trial and of Article 53 of the Charter from the perspective of Spanish Constitution on
the one hand, and by expressing respect (by virtue of the reference request) for the authority
of the CJEU and for the autonomy of EU fundamental rights on the other.188 This holds
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despite the fact that both following judgments of the CJEU and the SCC, in fact, did not
fulfil the potential of the reference.189 The SCC put forward qualified constitutional arguments which might be never heard by the CJEU if only the ordinary courts were allowed to
send preliminary references. In that way, Melloni serves as a good example of constitutional
courts finding their unique role as the true European courts.
Gauweiler and Others
The landmark preliminary reference posted by the German Federal Constitutional Court indeed needs no detailed introduction.190 Nevertheless, for the sake of necessary context, a
brief overview of the factual and legal basis follows.
In 2014, the FCC was asked to review constitutionality of the Outright Monetary Transactions (‘OMT’) program of the European System of Central Banks and of the European Central Bank (‘ECB’). In its first preliminary reference, the FCC expressed its concerns in regard
to the compatibility of the ECB’s OMT decision allowing for the government bonds of selected Member States to be purchased up to an unlimited amount with the EU primary law
as well as with the German Basic Law.191 In particular, Bundesverfassungsgericht stated that if
the OMT decision were to be found incompatible with the Union primary law, the FCC
would have to declare it unconstitutional as it would constitute a ‘a manifest and structurally
significant ultra vires act’.192 The FCC further outlined its reasons why it believes that the OMT
decision is not compatible with the several provisions of the TFEU. According to the FCC,
ECB firstly exceeded the limits of its monetary mandate as it restricted the powers of the
Member States in economic policy matters. Secondly, the OMT also seems to be incompatible with the prohibition of monetary financing of the budget. 193 Nevertheless, the FCC also
included alternative interpretation of the decision which would constraint its scope in such
a way that it would ensure its conformity with EU law.194 Finally, the FCC stated that regardless the outcome of the preliminary reference, the OMT might still be considered invalid due
to the limits posed by the German constitutional identity clause enshrined in Article 79(3) of
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Basic Law.195 As the FCC emphasized: ‘the identity review is not to be assessed according to
Union law but exclusively according to German constitutional law.’196
The fact that the FCC not only clearly expressed its opinion on how the primary law should
be interpreted but also openly admitted that if the CJEU were not to accept such interpretation, the FCC was willing to declare the decision to be incompatible with the Basic Law has
been heavily criticized by the scholarship.197 As Mayer put it, the preference was ‘more of a
diktat than a question’.198 In fact, one could say that the FCC was obviously more concerned
about the desired outcome than about the overall unity of Union law.199 By opting for direct
confrontation, the FCC in a way threatened the Luxembourg Court’s authority and perhaps
undermined the principle of loyal cooperation under Article 4(3) TFEU 200. Some have even
pointed out that the FCC itself might have, in the name of democracy, exceeded its mandate
under the German Basic Law.201
It is apparent that the tone of the reference adopted by the FCC in Gauweiler differed substantially from the one adopted by the Spanish Constitutional Court in Melloni. It is, however,
important to note that even though the CJEU did not eventually accept the FCC’s purposed
restrictive reading of the OMT decision, it made clear that in order for it to be compatible,
the OMT decision needs to fulfil certain criteria and be proportionate to the followed
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objectives.202 Therefore, the CJEU did not bluntly ignore the FCC’s arguments as such. That
might also be the reason why the FCC restrained its radical view and found the OMT system
to be compatible with the requirements of the Basic Law.203 The fact that such responses
may, in fact, be read as productive in the perspective of judicial pluralism will, however, be
emphasized in the following sections.204

Weiss and Others
The saga about the ECB’s competencies in the field of economic and monetary policies did
not end with Gauweiler. The second preliminary reference posted by the FCC questioned the
validity of the ECB’s Decision on secondary markets public sector asset purchase programme (“PSPP”).205 In essence, the PSPP Decision introduced the program allowing the
purchase of government bonds on secondary markets with the objective to counteract deflation trends in the euro area and to increase inflation to a target below but close to 2%. 206
The FCC questioned the compatibility of the PSPP Decision with several provisions of the
TFEU. Once again, the reference questioned the limits of the ECB’s mandate, restrictions
of the economic policy competences of the Member States and a violation of the prohibition
of monetary financing of Member States’ budgets.207 It especially objected to the volume, the
duration and the economic effects of the PSPP. Similarly, as it did in Gauweiler, the FCC used
the ultra vires doctrine and also the constitutional identity arguments in order to substantiate
its claims.208 That means that the potential outcomes of the two cases are substantially the
same. On the other hand, unlike in Gauweiler, the FCC adopts quite a moderate form of
presenting its arguments.
Firstly, in its reference, the FCC worked extensively with the CJEU’s conclusions stipulated
in Gauweiler. It explicitly stated that it relied on the fact that the CJEU is legally bound by the
criteria it developed in Gauweiler which limited the scope of the ECB policy decision on the
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OMT.209 Secondly, it has been suggested that in contrast to the sharp tone of the OMT
reference, the FCC framed the PSPP reference in a rather diplomatic language, illustrating
the potential constitutional conflict and seeking an answer from the CJEU.210 Indeed, it has
been noted that almost all conclusions presented in the reference are relativized and framed
as a ‘possibility, a probability, a prospect, not as an assertive truth claim.’ 211 Instead of using
phrases such as ‘the Federal Constitutional Court considers the OMT Decision incompatible’212
or ‘the OMT Decision is likely to violate the prohibition of monetary financing,’213 the FCC
used softer phrases such as ‘the PSPP Decision could give rise to violations,’214 ‘there are doubts
as to whether the PSPP Decision is compatible with the prohibition of monetary financing’215
or ‘it is doubtful whether the PSPP Decision can still be considered as falling within the ECB
mandate’.216 It is then evident that the FCC perceived the critique for the manner in which it
formulated the previous reference and that it changed the formal tone significantly.
Nevertheless, it remains to be true that materially, the FCC preserved its view on the boundaries of the EBC’s mandate. In that respect, Andrej Lang points out that in both cases, the
FCC used the preliminary reference procedure to tell the CJEU in great detail how EU law
should be interpreted instead of referring genuine and open questions regarding EU law.217
The root of the problem may lie, he argues, in the fact that the FCC accepts ultra vires review
as a starting point for the assessment of the constitutionality which naturally forces it to
interpret EU law. In other words, by effectively interpreting the compatibility of EU secondary law with EU primary law, the FCC enters into direct competition with the CJEU and
challenges its authority. As a result, Lang suggests the FCC should substitute the ultra vires
review with constitutional identity review which would allow focus primary on the
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interpretation of German Basic Law and not the EU.218 I partly disagree with such a stance.
In my reading of both orders for preliminary ruling, the FCC indicated that if the CJEU were
to interpret the ECB’s decisions as being not compatible with the provisions of primary EU
law (as interpreted by the FCC), the acts would have to be declared to be ultra vires.219 In my
knowledge, nowhere in the preliminary questions the FCC did suggest that it would declare
the ECB’s decisions to be unconstitutional solely on the basis of ultra vires doctrine. On the
contrary, in both references, the FCC emphasized the fact that the potential review of compatibility with the constitutional identity remains open regardless the way in which the CJEU
interprets the decisions.220 The FCC even explicitly stated that in such scenario it would have
to
‘examine [the compatibility with constitutional identity clause] on the basis of the Court of Justice’s interpretation of the OMT Decision without another question referred for a preliminary
ruling…it would have to determine the inapplicability of the respective act of implementation in
Germany, because the identity review is not to be assessed according to Union law but exclusively
according to German constitutional law’.221
This, in my view, shows that the FCC would indeed use the identity review in the way proposed by Lang: it would only regard the ultra vires act unconstitutional, contrary to the CJEU’s
opinion, only if the excess of competences were so structurally significant that it would also
interfere with the constitutional identity. In other words, the ultra vires assessment would be
used as a means for identity review. Such an approach is, in my view, coherent with the
pluralist perspective of the relationship between CCs and the European Court of Justice.
Nevertheless, it remains to be seen whether Weiss and Others reference is actually the ‘the start
of a true judicial dialogue.’222
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To summarize this section up, it has been shown through the analysis of three different
references (Melloni, Gauweiler and others, Weiss and Others) that CCs might substantiate its arguments by providing constitutional context in various ways. In Melloni, the Spanish Constitutional Court raised the issue of different level of protection of fundamental rights as guaranteed by the EU Charter and national constitution. It managed to do in a quite peaceful manner. On the contrary, in Gauweiler, the German Federal Constitutional Court adopted more
of a threatening note of the reference by using ultra vires and constitutional identity doctrines.
Even though such a stance has been somehow mediated by the reference in Weiss and Others,
several aspects relating to the use of ultra vires and identity review still need to be clarified.
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4 Factors Impacting the Decision of a CC to
Refer a Preliminary Question
In the previous section, it was shown that CCs, in essence, ask either the questions concerning the interpretation of EU law or the questions challenging the validity. Nevertheless, there
are various other aspects which impact the decision of a certain constitutional court whether,
how, and when to put the question forward the European Court of Justice. In general, such
factors may be divided into four main categories: 1) procedural factors (Subsection 4.1);
2) institutional factors (Subsection 4.2); 3) factors concerning personal characteristics of
judges (Subsection 4.3); and 4) structural factors (Subsection 4.4).223

4.1

Procedural Factors

Starting with the procedural factors, it is important to realize that each constitutional court
must work under different procedural rules which often have a great impact on the decision
of the judges whether to stay the proceedings and ask the CJEU for clarification on the EU
matter. For instance, the French Constitutional Council was for a long time only allowed to
review the constitutionality of the legislative acts ex ante, between the adoption and the promulgation of a text of a domestic act.224 It was only after the introduction of the so-called QPC,
i.e., question prioritaire de constitutionnailité (the Priority Preliminary Reference mechanism on
issues of constitutionality) that the French Constitutional Council is also allowed to review
the legal acts ex post.225 Yet, the strict time limits established for both abstract and concrete
type of the review de facto inhibit the referral of a question to the CJEU.226 Nevertheless, the
French Constitutional Council, in fact, managed to overcome such procedural obstacles by
posting its first preliminary reference in case Jeremy F. under the urgent procedure pursuant
to Article 23a of the Statute of the Court of Justice of the European Union and Article 107
of the Court’s Rules of Procedure.227
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In this regard, it is also important to recall that constitutional courts acting also as human
rights adjudicators need to carefully consider the effects imposed on the domestic proceedings by the preliminary preference procedure. It is especially in the proceedings brought before the constitutional court by an individual constitutional complaint when the length of the
preliminary preference procedure might often be problematic. In 2018, the average duration
of references for a preliminary ruling increased slightly, from 15.7 months to 16 months. 228
It is therefore not that surprising that Melloni was the only case out of 43 assessed in which
the constitutional court posted the reference during the proceedings initiated in the form of
individual constitutional complaint.229 The possibility of requesting the reference under urgent procedure might represent an appropriate solution in that regard. In any event, specific
types of constitutional proceedings may without a doubt play a significant role in the constitutional court’s decision whether to refer the preliminary question or not.
The course of the previous domestic proceedings might also be another factor which might
under certain circumstances affect the decision to ask preliminary question. More specifically,
the fact whether ordinary courts already referred the matter to the CJEU might play a significant role in considering the use of the preliminary reference procedure. One can point out
two examples of such a situation.
The first one represents the case of M.A.S. and M.B. Before the Italian Constitutional Court
decided to ask the CJEU a question in case of M.A.S. and M.B., the CJEU had already had a
chance to rule on the same matter in the case Taricco as a certain Italian ordinary court sent
the reference to the CJEU without engaging the ICC into the proceedings.230 In Taricco, the
CJEU held, in essence, that Italian criminal courts were obliged to disapply certain provisions
of the Italian Criminal Code which provided that the interruption of criminal proceedings
concerning serious fraud in relation to VAT had the effect of extending the limitation period
by only a quarter of its initial duration. This was because such short limitation periods would
prevent the imposition of effective and dissuasive penalties in a significant number of cases
of serious fraud affecting the financial interests of the European Union.231 Such interpretation of EU law, however, caused the ICC to ask submit preliminary reference in order to
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provide the CJEU with necessary constitutional context and to let it reconsider its position.
In particular, the ICC expressed its doubts as to whether that CJEU’s approach is compatible
with the principle that offences and penalties must be defined by law requiring that rules of
criminal law are precisely determined and cannot be retroactive.232 Therefore, it was because
the ordinary courts was not able to present the constitutional arguments in a sufficient manner why the ICC decided to refer another preliminary question regarding the same issue.233
Quite the opposite approach was demonstrated by the Czech Constitutional Court in the
above-mentioned Slovak Pensions case.234 It that case, it was the Czech Supreme Administrative Court who posted the first reference in that matter to the CJEU which then resulted in
the decision Landtova.235 Unlike its Italian counterpart, the CCC did not decide to submit
another reference and attempt to persuade with the substantive constitutional arguments.
Instead, it declared the CJEU’s interpretation to be ultra vires. As it can be seen, the course
of domestic proceedings and overall contextual setting of the matter might impact the decisions of constitutional courts whether to use the preliminary reference procedure substantially.

4.2

Institutional Factors

It is also possible to identify some institutional factors impacting the decision of CCs to post
preliminary references to the CJEU. Firstly, one should take into account the establishment
of a particular CC. The overall strength of the position of the CC in the democratic setting
of the Member State might impact the way the CC deals with concerns relating to EU law.
Furthermore, the institutional design of the court system of a particular Member State affecting the number of cases referred to a constitutional court may also affect the frequency
of preliminary questions to the CJEU. Finally, it is crucial to bear in mind that each constitutional court has a different institutional background. With regard to the preliminary references, one should not underestimate the importance of existence and quality of various analytical departments being available to the constitutional judges. Such departments may substantially help judges to analyse the issue at hand and help them decide whether to refer and
how to form the preliminary question to the CJEU.
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There is, however, another novel institutional factor that should be considered here. In August 2018, Protocol No. 16 to the to the Convention for the Protection of Human Rights
and Fundamental Freedoms came into force.236 This protocol allows the highest courts and
tribunals of the High Contracting Parties to request the ECtHR to give advisory opinions on
questions of principle relating to the interpretation or application of the rights and freedoms
defined in the ECHR. In fact, on the request of the French Court of Cassation, the ECtHR
has already issued its first advisory opinion concerning the recognition in the domestic law
of a legal parent-child relationship between a child born through a gestational surrogacy arrangement abroad and the intended mother.237
Now, the advisory opinion procedure is in several aspects different from the preliminary
preference procedure according to Article 267 of the TFEU. The advisory opinion can be
sought only by the “highest courts and tribunals.” Furthermore, the advisory opinion procedure is of purely voluntary nature. This means that the courts are not, in any event, obliged
to seek the opinion, the ECtHR is not obliged to provide the opinion even if asked and most
importantly, the opinion is not binding upon the referring court.238 Nevertheless, the potential use of advisory opinions might have great implications on the CCs deciding to post a
preliminary reference to the CJEU. Some have expressed concerns about the fact that the
use of the advisory opinion procedure might, under certain circumstances, lead to kind of a
‘forum shopping’, meaning that the constitutional court concerned would opt to seek an
advisory opinion by the ECtHR instead of submitting a reference for a preliminary ruling
under Article 267 of the TFEU. This could potentially result in the CJEU’s monopoly to
interpret EU law being jeopardized.239 Similarly, it is possible that even if a CC decided to
submit references to both the CJEU and the ECtHR, it could later try to use the ECtHR’s
opinion as a shield against the effects of EU law. These concerns, however, remain to be
addressed in the future as there have not been enough cases to examine whether these are
real possibilities or mere theoretical theories.240 It is, however, important to bear such institutional aspects in mind as they might greatly affect the use of preliminary reference
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procedure under Article 267 of the TFEU by CCs and thus, bring the pluralist dialogue on
to the next level.

4.3

Factors Concerning Personal Characteristics of Judges

When examining the use of preliminary reference procedure by CCs, one should bear in
mind that apart from the procedural legal and institutional factors, there are factors concerning personal characteristics of judges which might significantly influence the different approaches of CCs when deciding about the preliminary reference. The issue with such factors
is that they are often hard to identify, not alone to measure. Therefore, the following overview will sketch out only some of the potential factors which may come in play.
First and foremost, one can recognize that the fact whether constitutional judges are well
familiar with the Article 267 of the TFEU procedure plays a significant role whether the
judge will proceed to submit the question to the CJEU. In regard to the number of references
posted by ordinary courts, it has been suggested that international legal training in European
legal issues has an important effect on the frequency of preliminary preferences.241 In the
similar vein, one can suppose that if there is a constitutional judge who professionally focuses
on EU law and perhaps is well acquainted with the idea of constitutional pluralism, they are
more likely to submit the reference than others. At the very least, they are more likely even
to identify that the matter before them might be necessary to solve from the perspective of
EU law.
Furthermore, the educational background of the constitutional judges might also be relevant
as to the understanding of the judges’ role as such. For instance, judges with some sort of
legal training from the common-law countries might perceive their role as more creative in
developing the law and thus, they might be less open to ask for help. 242 Language skills and
international academic activities might also have serious implications on the use of the preliminary reference procedure.
It has also been suggested that the number of preliminary references might be affected by
way of how judges treat and perceive international law in general (focusing on the difference
between monistic and dualistic approach).243 The argument might, however, go either way:
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1) In monist systems, judges use to rely on international law more often than judges in dualist
systems and therefore they post more preliminary questions; 2) In dualist systems, judges are
less familiar with the international law and thus, they need to ask the CJEU for help more
often.244 In any event, such determinant has been recently proved to be unreliable.245
As to the other factors, one should always have in mind the wider context of each specific
case. It could be that in some cases, judges might want to try to move the responsibility on
the CJEU. This may be explained by several reasons. First, the judges can try avoiding deciding politically or socially sensitive cases. This could be, for instance, the case of the Romanian reference in Coman and Others which concerned the issue of marriage between persons
of the same sex.246 Sometimes, the motive might only be to ‘buy some time’ for making the
decision.247
It is also important not to forget about the context “behind the scenes” of the decisions. It
is easy to imagine that posting the preliminary reference might sometimes be driven by personal ambitions of a certain constitutional judge. By posting the reference, the judge might
want to show their competence and gain respect among their colleagues. Similarly, it is possible that a judge decides to post a reference merely because they are about to seek the position at the European Court of Justice or because they want to enter into politics (remember
that we are talking about the constitutional judges). Furthermore, one should also pay attention to the overall context of the judicial collective at constitutional courts. It is possible that
feuding senate or the grand chamber might not be able to come into agreement on submission of the preliminary reference. Finally, judge’s strong personal opinions about the European integration and the European Union as such might also play significant role in CC’s
decision whether to refer the preliminary reference or not.

4.4

Structural Factors

Last but not least, it is also important to mention some structural factors. It has been suggested that the overall citizen’s acceptance of the European integration might impact the
judges in deciding whether they should refer the question to the CJEU.248 This might be even
more relevant for constitutional judges who often play an important role of
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constitutional/political figures. As the ‘vox populi’ often matters the most to the politicians,
this might of great relevance for constitutional judges also in regard to their potential reappointment for next time period. This is, of course, closely connected to the overall political
situation of each Member State. The occurrence of strong populist narrative directed against
the membership in EU can naturally represent one of the underlying factors in this regard.
Similarly, when considering the use of preliminary reference procedure in detail, one should
also bear in mind quite specific political context of each Member State such as the issues
concerning the judicial independence in Poland, Hungary and Portugal in which CJEU might
also play a significant role. The approach of the media towards the issues connected to the
EU might also have a certain impact.
To conclude this whole section, it has been shown that various factors may impact the number and frequency of references asked by different constitutional courts. Even though such
factors are difficult to recognize and measure, we should always bear them in mind when
dealing with the preliminary reference procedure issues as sometimes they may explain the
approach of some CCs better than any legal arguments. For the overview of the categories
of the factors, see Figure 5: Categories of Factors.
Procedural Factors

Institutional Factors

Factors Concerning Personal
Characteristics of Judges

Structural Factors

- types of constitutional proceedings
- the course of preceding domestic proceedings
- protocol No. 16 of the ECHR
- caseload
- establishment of the CC
- existence and quality of analytical departments
- legal education
- language skills
- legal background
- interests in moving responsibility and buying
time
- personal ambitions
- cooperation between judges
- personal views on EU integration
- citizen’s acceptance of the European
integration - coverage of the media
- populist setting
- overall political and judicial situation
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5 Reactions of the CJEU and Constitutional
Courts
As well as it is vital to examine the various types of preliminary references and the factors
impacting the decision of a particular CC to refer or not to refer preliminary question to the
CJEU, it is crucial not to forget about the remaining parts of the preliminary reference procedure: reactions of the CJEU to the preliminary references (Subsection 5.1) and reactions
of national constitutional courts to the CJEU’s preliminary rulings (Subsection 5.2) .

5.1

CJEU’s Reactions to the Preliminary References

As to the general remarks, it should be first noted that when examining the reactions of the
CJEU, one needs to take into account the overall context of the rulings. As we could see in
Section 3, preliminary references may be used in order to seek interpretation or challenge
validity of EU norms in a rather technical manner or they can be used as a channel for
communication of specific constitutional context. It is only natural to expect that reactions
of the CJEU would correspond to the types of questions put forward by the CCs. Even
though the reactions of the CJEU should be examined into more detail as to the adapted
style of language, the accurate reading of the reasoning of the submitted questions and the
ability to properly address all the issues raised, due to the limited scope of this thesis, our
attention will reach only to some of these aspects. The following subsections will focus on
first, the degree of openness of the CJEU’s answers (Subsection 5.1.1) and second, the
manner of responsiveness of the CJEU (Subsection 5.1.2).

5.1.1

Degree of openness of the CJEU’s answers

Even though the role of the CJEU is not to apply the law to the factual situation of the
domestic proceedings, the manner in which the CJEU answers the preliminary question often differ substantially. There are basically two possibilities: the CJEU either provides the
constitutional court with a clear and straightforward answer explaining when and how the
EU applies on the national level, or it formulates rather an open answer which leaves certain
room for the national constitutional court to operate in.
The already mentioned case Coman and Others represents a good example of the former way.250
The case involved Mr Coman, who held both Romanian and American citizenship, and his
partner Mr Hamilton, an American citizen. The couple got married in Brussels where Mr Coman worked for several years. However, when they wanted to move back to Romania, the
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national authorities did not grant Mr Hamilton, a non-EU national, the right to reside lawfully in Romania for more than three months as under the Romanian Civil Code, the marriage
between people of the same sex was allegedly not recognised. The decision was contested
due to the alleged discrimination on the ground of sexual orientation as regards the exercise
of the right of freedom of movement in the European Union. Furthermore, the respective
provision of the Romanian Civil Code was claimed to be unconstitutional for it supposedly
infringed the constitutionally guaranteed rights, namely the right to personal life, family life,
private life and the principle of equality. As a result, the Romanian Constitutional Court
decided to ask the CJEU about the interpretation of several provisions of the Directive on
the right of citizens of the Union and their family members to move and reside freely within
the territory of the Member States.251
Firstly, it is important to point out that even though the CJEU stated that the directive applies
only to situations when a Union citizen enters and resides in a Member State other than that
of which he or she is national, it nevertheless decided to provide the RCC with the interpretation of Article 21 of the TFEU. It specifically stated that since such interpretation of the
provision may be helpful to the referring court, nothing prevents it from doing so regardless
of whether or not the referring court has specifically referred to the provision in the wording
of its questions.’252 This means that the CJEU did not choose simply to avoid answering the
question posted. On the contrary, it actively found its way to answer it by means of analogic
application of the principles embodied in that directive. One should also notice that the
CJEU provided a clear and straightforward answer: Member States cannot rely on the national law such as the one at hand as such possibility would have interfered with the exercise
of the right conferred on the EU citizens by Article 21(1) of the TFEU to move and reside
freely in the territory of the Member States.253 In addition, the CJEU left no room for any
doubts about the possibility of restriction of such freedom on the grounds of public policy
and national identity. It clearly emphasized that the sole recognition of the institute of samesex marriage does not pose a threat to the public policy nor does it undermines the national
identity of the Member State as it does not require that Member State to provide, in its
national law, for the institution of marriage between persons of the same sex.254 Such an

Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of
citizens of the Union and their family members to move and reside freely within the territory of the Member
States amending Regulation (EEC) No 1612/68.
251

Judgment of the European Court of Justice (Grand Chamber) of 5 June 2018. Coman and Others. Case No.
C-673/16, ¶ 22.
252

253

Ibid., ¶ 40.

254

Ibid., ¶¶ 41-46.

Reactions of the CJEU and Constitutional Courts

66

approach represents the CJEU’s dedication to answer some questions in quite straightforward way.
Conversely, the other manner in which the CJEU responds to the preliminary questions may
be called an “open approach”. Put it plainly, under some circumstances, the CJEU leaves
more space for constitutional courts to decide the case pending before them. This often
happens when there is a balancing exercise (in a certain form of a proportionality test) which
needs to be carried out in order for the case to be solved.
In Bressol and Others, the Belgian Constitutional Court dealt with the compatibility of a decree
limiting the number of students not regarded as resident in Belgium, who may enrol for the
first time in medical courses at higher education establishments, with certain provisions of
EU primary law.255 The CJEU stated that such decree is not compatible with the respective
provisions of EU primary law provided that such legislation cannot be justified in the light
of the objective of protection of public health which is for the national constitutional court
to determine according to relevant and available evidence.256 The CJEU thus provided the
BCC with quite a detailed guide on how to deal with the issue in question. Nevertheless, it
did leave the final result of the balancing exercise open for the domestic court to decide.
A similar approach might be seen for example in cases Österreichischer Rundfunk257 or Libert and
Others.258 It is usual that the CJEU in these cases uses phrases such as ‘it is for the referring
court to determine’ or ‘which is for the national court to assess in the light of the circumstances at issue in the main proceedings’.
As can be seen, the degree of openness and abstractness of the CJEU’s answers might differ
substantially under various circumstances. The manner which the European Court of Justice
adopts may depend on the fact whether the CJEU wants to accept responsibility for deciding
the cases which require balancing the interests involved or whether it finds it more appropriate for the domestic court to decide the issue at hand materially. As for the general statistics relating to the questions referred by constitutional courts, it does seem that no type of
answers significantly prevails.259 It should, however, be borne in mind that rather abstract
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answers providing general principles might serve well for other future cases and thus ensure
unity and effectiveness of EU law as such. This applies at the cost of accepting the fact that
by rendering such answer, the CJEU might not be able to control the outcome of a concrete
case at hand.260

5.1.2

Manner of the CJEU’s responsiveness

Similarly, as it is important to distinguish various degrees of openness of the CJEU’s answer,
it is also important to look at how the CJEU response to the arguments raised by the national
constitutional courts as well as to the specific constitutional context outlined in the requests
for preliminary rulings.
It has been already shown how thoroughly the Spanish Constitutional Court presented its
arguments about the validity some provisions of EAW Framework Decision.261 In its judgment, the CJEU rejected the SCC’s suggested interpretation according to which the execution of an EAW may be conditioned upon the conviction rendered in abstentia being open to
review in the issuing Member State.262 It has, however, been suggested that since the CJEU’s
interpretation was less protective of individuals than the interpretation of the SCC, the CJEU
should have articulated its reasoning more thoroughly.263 Indeed, the CJEU might have addressed the SCC’s concerns in a more complex way and explain why the need for effectiveness of EU law overweighs the tendency to guarantee higher standard of protection of procedural rights of the convicted.264 Indeed, the Melloni ruling may be perceived as an example
of the CJEU’s lack of responsiveness undermining the dialogue with national constitutional
courts.
As to the more of a perceptive approach, it has been already stated that in Gauweiler, the
CJEU did not bluntly ignore the concerns expressed by the German Federal Constitutional
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Court.265 Despite the fact that the FCC adopted in its reference quite an aggressive tone, the
CJEU showed its confidence and upheld the validity of the ECB’s OMT decision. In other
words, it made it clear that it cannot be easily intimidated by the threats of ultra vires and
national identity reviews.266 By the fact that the FCC, in reality, established certain restrictions
on the mandate of the ECB and reasoned such restrictions in detail, it expressed that it takes
the arguments of the referring court seriously.
In a similar manner, the CJEU took into account the specific constitutional arguments presented by the Italian Constitutional Court in M.A.S. and M.B., the case concerning the limitation periods in regard to the VAT frauds.267 In fact, the CJEU did not hesitate to reconsider
its former position as it stated that the Italian Constitutional Court managed to bring several
arguments which had not been drawn to the attention of the CJEU before.268 Such a responsive answer constitutes the kind of “self-restraint” or “auto-correct” approach which was
praised by Ana Bobić in her claim for constitutional pluralism.269 Indeed, for an engaging
dialogue to take place, the CJEU has to truly consider and work with the arguments put
forward by the CCs, especially in the cases relating to a specific constitutional context of one
or more Member States. Gauweiler and M.A.S. and M.B. are good examples of the way in
which the CJEU might maintain its position vis-à-vis certain issues whilst mitigating the danger of real European connotational conflicts taking place.

5.2

Constitutional Courts’ Reactions to the CJEU’s Preliminary
Rulings

As to the last stage of preliminary reference procedure, it must be first noted that a detailed
examination of the CC’s reactions to the CJEU’s preliminary rulings is a necessary precondition in order to be able to fully understand the use of preliminary questions by the constitutional courts. It is so because of the fact that the reactions of the CCs can show whether
the preliminary reference procedure in a given case proved to be successful or not. The
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scholars have previously divided the judicial dialogues between ordinary courts and the CJEU
into two main categories: cooperative dialogue and uncooperative dialogue.270
The cooperative reactions are the ones in which the national courts follow the CJEU’s ruling
to a greater or lesser extent. Accordingly, cooperative dialogue may be categorized into the
following groups: full cooperation, fragmented cooperation and presumed cooperation.271
Firstly, the full cooperation means that the national court applies the CJEU’s judgment to the
pending case without greater reservations. Secondly, fragmented cooperation occurs when the
CJEU decides to reformulate the question and the national court applies the CJEU’s answer
inasmuch as it considers it relevant to the case. Finally, presumed cooperation appears when the
CJEU judgment is not applied, because the losing party withdraws from the proceedings as
it predicts full compliance with the CJEU’s preliminary ruling.272
The uncooperative type of dialogue, in turn, is considered to be the one in which national
courts cannot be considered to be following the CJEU’s answers. Accordingly, uncooperative judicial dialogues may be categorized into the following groups: interchanged, gapped,
interrupted and silenced.273 An interchanged cooperation signifies communication between the
national and the EU courts where the national court absorbs the preliminary ruling as national law. This means that a higher court referring to the CJEU reiterates the rules stipulated
by the CJEU and lower ordinary applies such rules on the grounds of the decision of the
higher national court and not on the grounds of the CJEU.274 Gapped cooperation signifies cases
in which there is a lack of judicial dialogue. This means that even though national court asks
the preliminary question, it later questions the validity of the preliminary ruling or EU law
more broadly without consulting the CJEU on that matter.275 Interrupted cooperation appears in
cases when national law is revised, and/or facts added, rendering the preliminary reference
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useless while the procedure remains ongoing.276 Finally, silenced cooperation takes place when
the CJEU’s preliminary ruling is ignored by the national court.277
Even though such categorization brings us an insightful inspiration, it must be emphasized
that the above-mentioned categories cannot be simply applied to the preliminary reference
procedure initiated by the constitutional courts. First and foremost, it has been shown above
that from the perspective of the constitutional pluralism, it might indeed be, under quite
specific circumstances, justifiable for the CCs not to follow the CJEU’s ruling (in the cases
of gross interference with national identity of the Member State) fully. This is quite a different
situation than in case of ordinary courts which are generally bound unconditionally by the
CJEU’s opinions. This implicates that even the fundamental division of cooperative and uncooperative types dialogue might not be suitable for dialogue between CCs and the CJEU.
Indeed, under special circumstances non-compliance with the CJEU’s ruling does not have
to be necessarily considered to be uncooperative. Furthermore, several categories such as
interchanged cooperation or presumed cooperation cannot apply in the cases decided by CCs as they
are strongly connected to the nature of judicial proceedings conducted by ordinary courts.
As a consequence, I purpose a slightly different approach towards the categorization of the
CCs responses to the CJEU’s preliminary rulings. In my view, it is important to distinguish
two aspects: 1) the degree of compliance with the CJEU’s preliminary rulings (Subsection
5.2.1); 2) the manner of compliance or non-compliance with the CJEU’s preliminary rulings
(Subsection 5.2.2).

5.2.1

The degree of compliance with the CJEU’s preliminary rulings

In regard to the degree of compliance, the following levels may be recognized: full acceptance, partial acceptance with some reservations and full non-compliance.
The full acceptance approach signifies the cases in which national constitutional courts unconditionally adopt the reasoning of the CJEU without expressing any reservations. Such an
approach was taken, for instance, by the Luxembourg Constitutional Court in the abovementioned case ArcelorMittal Rodange and Schifflange.278
The partial acceptance approach signifies the cases in which constitutional courts tend to add
extra arguments or certain conditions to the CJEU’s ruling. This was the case in the last stage
of Melloni saga. The Spanish Constitutional Court eventually lowered the standard of protection for the sake of effectiveness of the EAW Framework Decisions as it was required by
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the CJEU. However, in its reasoning, it did make several reservations vis-à-vis the CJEU.279
First, it claimed that the preliminary ruling was no more than ‘hermeneutic tool’. Secondly,
it reiterated that the controlimiti doctrine claiming to be one with the last word. Finally, it did
not address the issue of Article 53 of the EU Charter dealing with different levels of protection guaranteed by the EU Charter and constitutions of the Member States. By omitting this
question, it casted doubts about its willingness to comply with the CJEU’s opinions.280
Finally, the full non-compliance approach would take place in cases in which CCs openly and
directly contradict the CJEU’s case law and thus European Union law as such. Nevertheless,
in the researched group of cases, there has been no example of such approach. This possibility, therefore, remains in the area of mere speculations.

5.2.2

The manner of compliance or non-compliance with the CJEU’s rulings

As to the manners in which constitutional courts comply with the CJEU’s preliminary rulings, the following modes can be recognized: recognition of the CJEU’s autonomous authority, or absorption of the CJEU’s reasoning into the national law.
The former type occurs when CCs explicitly refers to the CJEU’s reasoning while recognizing
its authority to decide EU law matters. Such a stance can be mainly recognized in cases concerning rather technical questions of interpretations and cases concerning the validity of the
EU law. The latter signifies the cases in which constitutional courts accept the CJEU’s opinion stipulated in the preliminary ruling although they do not base their decision primarily on
such ruling. On the contrary, they absorb/include the CJEU’s views in the reasoning which
is based primarily on the national constitutional law. Similar approach was taken for instance
in the above-mentioned decision of the Latvian Connotational Court in the aforementioned
case Ministru Kabinets in which the court used the CJEU’s ruling as part of the proportionality
test.281
As it is possible to identify certain manners of compliance with the CJEU’s rulings, one can
also focus on the manners of non-compliance. There are basically two potential ways in
which CCs can disregard the CJEU’s preliminary ruling. Firstly, the constitutional court could
decide to simply ignore the preliminary ruling and avoid dealing with the arguments the
CJEU puts forward. Secondly, the constitutional court may openly contradict the CJEU’s
decision. Even though no constitutional court has dared to do so after engaging in the preliminary reference procedure, such possibility remains real as we could see in cases of Melloni,
Gauweiler, Weiss and Others and M.A.S. and M.B. Whether such a step might be justifiable from
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the perspective of the functioning pluralist system would depend on the specific reasons on
which the CC’s contradictory decision would be based. In my view, the only potential way
when the disregard of the CJEU’s ruling may be justified would occur if the CJEU’s grossly
disregarded the core values of the constitutional identity of a Member State.282 However, it
must be noted that even though it is good that such an extreme option may be available to
the CCs, it serves the best if it never needs to be used.
To summarize this whole subsection up, it has been shown that there are various aspects
which need to be examined in regard to the subsequent decisions of the constitutional courts.
It is possible to recognize different degrees of the compliance with the CJEU’s rulings as
well as various manners in which CCs either comply with or disregard preliminary decisions
of the European Court of Justice (see Figure 6: Reactions of the Constitutional Courts).
Nevertheless, it should be stated that further empirical research is needed in order to explore
the final stage of the preliminary reference procedure to the fullest.283
full compliance
The degree of compliance with the
CJEU’s preliminary rulings

partial acceptance with some reservations
full non-compliance

The manner of compliance with the
CJEU’s rulings

The manner of non-compliance with
the CJEU’s rulings

recognition of CJEU’s autonomous authority
absorption of the CJEU’s reasoning into
the national law
silent disregard
open contradiction

Figure 6: Reactions of the Constitutional Courts284
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6 Avenues for Improvement of the Procedure
In the previous sections, the preliminary reference procedure according to Article 267
of the TFEU has been described from various perspectives. Its significance for the proper
functioning of the pluralist constitutional setting of the European Union has been emphasized more than enough. At this point, it is now appropriate to focus briefly on some potential avenues which could improve the use of the preliminary reference.
It must be stated that if the preliminary reference procedure is to be used as a tool for achieving pluralist dialogue, we have to make sure that true judicial dialogue can take place. It has
been suggested that merely asking a question and receiving an answer can hardly be considered a dialogue.285 This can, however, be improved.
Firstly, the CJEU itself may actively engage with the referring court more deeply. According
to Article 101 of the Rules of Procedure of the Court of Justice, the CJEU ‘may, after hearing
the Advocate General, request clarification from the referring court or tribunal within a timelimit prescribed by the Court.’286 This means that the CJEU may ask the Constitutional Court
to clarify its stance or the national legal provisions and more importantly, to react to the
argumentation of the governments of the Member States. Such engagement could indeed
turn the plain “question-answer” procedure into more engaging judicial dialogue. Unfortunately, to my knowledge, the CJEU has not yet made use of such possibility when being
asked by the constitutional courts. On the other hand, it only fair to add that this avenue
could prolong the procedure and thus, it must always be considered carefully.
In addition, in its official recommendation on the use of preliminary references, the CJEU
invites the referring courts to inform the CJEU of the action taken upon its preliminary ruling
in the case in the main proceedings and to communicate their final decisions to the CJEU
itself.287 Once again, unfortunately many subsequent decisions of the national constitutional
courts do not appear in the eur-lex database and therefore, it is quite difficult to track down
the last stage of every preliminary ruling. If the CJEU had access to all the subsequent decisions, it could certainly map the stances of various constitutional courts more efficiently.
This would undoubtedly improve the self-reflection of the European Court of Justice.
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Furthermore, the use of a preliminary reference procedure could also be enhanced by the
active engagement of national governments in the procedure. In the researched group of
cases, the number of governments submitting the written submissions ranged from 0 to 11,
with the average number of 3 governments.288 The importance of the governments’ engagement could be seen for instance in the case Coman and Others in which the CJEU explicitly
addressed the substantive arguments of some of the governments.289
Finally, the room for improvement of the reference procedure may be also found on the side
of national constitutional courts. It has been already stated that the support analytical departments may play a crucial role in formulating the preliminary questions. Sufficient financial
and systematic support of such analytical departments might advance the use of preliminary
reference procedure as such.
To conclude this brief section up, it can be seen that there are several avenues which could
improve the use of preliminary reference procedure – mostly those of procedural nature.
Nevertheless, the most significant step towards the true judicial dialogue can only be taken
by the actors themselves. They have to fulfil their roles with the greatest effort. The CCs
need to formulate preliminary questions precisely and provide the CJEU with needed legal
and factual context so it could take into account all relevant factors. The CJEU, in turn, needs
to listen carefully to these arguments and reason its opinion thoroughly. Without adopting
the “auto-correct” and “self-restraint” approach, the European constitutional conflicts may
undermine the functioning of the Union as such.
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Conclusions
The primary aim of this thesis was to examine the use of the preliminary reference procedure
by the national connotational courts.290 In order to fulfil this aim, the thesis focused, in its
first part, on a broader context of the relationship between the law of the European Union
and national constitutional orders.
It briefly described various approaches of national constitutional courts towards EU law and
its effects. It has been shown that most of the examined CCs of the researched Member
States accepted in a certain form EU law to be a direct or an indirect standard for constitutional review of national legal acts. In addition, the thesis also outlined the basic arguments
by which some national constitutional courts undermine the CJEU’s self-proclaimed monopole to declare EU legal acts invalid. Indeed, there are multiple potential ways in which CCs
may encounter with the law of the Union which necessarily means that there are also numerous opportunities to submit the preliminary reference to the CJEU.
Despite the existence of such potential legal and procedural avenues, it is evident that the
relationship between the CJEU and national constitutional courts is much more complex. It
is the theory of constitutional pluralism which attempts to explain the complicated relationship between multiple system of laws. From the pluralist point of view, the search for the
ultimate arbiter of the European constitutional conflicts is no longer relevant. The strict hierarchical perception of the relationship must be abandoned in order for the complex European judicial system to be able to function properly. It follows from my reading of the constitutional pluralism that European constitutional conflicts between CCs and the CJEU may
not necessarily be perceived in a purely negative way. When we shift our interest from the
individual results to the process itself, it may be claimed the contradictory claims may be at
the end accommodated by virtue of mutual respect. It is only through the means of the
principle of sincere cooperation and balanced respect for identities of the Member States as
well as for the effectiveness of EU law when the European project may run successfully.
It has been claimed that the preliminary reference procedure plays a significant role in that
process. The research collected the data which showed that the majority of the constitutional
courts have already submitted at least one request for a preliminary ruling. In order to be
able to assess whether preliminary reference procedure represents, in fact, a tool capable of
facilitating the tense relationship between constitutional courts and the CJEU, detailed
knowledge about the use of the questions is required.

For an overview of the main findings of each section, see Introduction: Structure of the Thesis and the Main
Findings.
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It has been shown that requests posted by CCs may be divided into two main categories:
questions concerning the interpretation and questions challenging the validity of EU law.
The research showed that CCs make use of both types of questions. The thesis also analysed
several cases in which the CCs provided the CJEU with specific constitutional context. This
is, in my view, an essential difference from the preliminary questions posted by ordinary
courts. By providing specific constitutional context, CCs may directly impact the interpretation of EU law. As constitutional courts are often most suitable for expressing the specific
connotational context, their role as the European courts might be in this regard unique. In a
similar vein, it has also been argued that providing the CJEU with opportunities to rule on
the validity of EU law may advance the unity of EU legal order substantially.
On the other hand, the thesis also focused on the examples of initially uncooperative references which were posted rather with the aim to rebel against the CJEU. However, it has been
argued that even such references may, under certain circumstances, result in a fruitful dialogue. This may happen especially when both the CJEU and national constitutional courts
consider the arguments of their counterparts carefully and adopt a “self-restraint” approach
or maybe even “autocorrect” themselves. Under such circumstances, true pluralist dialogue
can take place.
It has also been emphasised that when assessing the use preliminary references, we should
take into account all factors having impact on the decision of a CC whether to submit a
reference or not. Various factors have been identified and categorized into the following
groups: procedural factors, institutional factors, factors concerning personal characteristics
of judges, and structural factors. This categorization is, in my view, very useful because even
though they need to be always considered when examining the context of the preliminary
reference procedure, these factors are often overlooked.
In addition, the thesis also examined the reactions of the CJEU and subsequent rulings of
the CCs. It has been argued that one should focus on the degree of openness and manner of
responsiveness of the CJEU’s answers. As for the CCs, the interest should aim not only to
the degree of compliance, but also to the manner of compliance/non-compliance. Finally,
some potential avenues for the improvement of the preliminary reference procedure have
been identified.
It must be noted that several drawbacks have also been identified in the course of the research. First, much more detailed understanding of the use of EU law a standard for constitutional review is necessary for proper identification of the reasons why some of the CCs
have not submitted any reference to the CJEU yet. Secondly, it should be emphasized that
the research was conducted based on quite a small collection of preliminary references. Since
the vast majority of preliminary references were posted by the Belgian Constitutional Court,
one has to take this into account when assessing the general implications. Finally, it should
also be noted that even though preliminary references and the reactions of the CJEU were
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analysed, no detailed analysis of the reactions of the CCs could have been conducted due to
the lack of resources and limited scope of this thesis.
Nevertheless, I believe that this thesis still brings an interesting insight into the use of preliminary reference procedure by the constitutional courts. It clearly shows various ways in
which the preliminary questions might be used by constitutional courts. More specifically, it
shows that preliminary reference procedure may, in fact, serve as an appropriate tool providing both the European Court of Justice and the constitutional courts with the opportunity
enter into a dialogue and to accommodate their often-contradictory claims. In such a manner,
preliminary reference procedure may be used as a means of communication in the truly pluralistic sense. However, one must bear in mind that the CJEU as well as several constitutional
courts have already proven that before submitting the question, constitutional courts should
always carefully consider why, how and when they need to request the preliminary ruling to
the CJEU. Otherwise, the procedure can never be truly functional.
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validity
validity
validity
interpretation
interpretation
interpretation
interpretation
interpretation
interpretation
interpretation
validity
interpretation
interpretation
validity
validity
interpretation
validity
interpretation
interpretation
interpretation
interpretation
validity
interpretation
validity
validity
validity
interpretation
interpretation
interpretation
interpretation
interpretation
interpretation
interpretation
interpretation
validity
interpretation
validity
interpretation
interpretation

open answer
clear answer
clear answer
invalid
valid
valid
open answer
clear answer
open answer
clear answer
clear answer
open answer
clear answer
valid
clear answer
clear answer
valid
valid
open answer
valid
open answer
clear answer
clear answer
clear answer
valid
open answer
valid
valid
valid
clear answer
open answer
clear answer
open answer
clear answer
clear answer
open answer
clear answer
valid
open answer
invalid
acte e´clair
acte e´clair

Appendices

103

Name of the Case
Österreichischer Rundfunk u.a. (AT)
Adria-Wien Pipeline and Wietersdorfer (AT)
Wählergruppe Gemeinsam (AT)
Digital Rights Ireland and Seitlinger and Others (AT)
Weiss and Others (DE)
Gauweiler and Others (DE
Jeremy F. (FR)
Presidente del Consiglio dei Ministri (IT)
M.A.S. and M.B. (IT)
Raffaella Mascolo and Others
Ministru kabinets (LV)
Sabatauskas and Others (LT)
ArcelorMittal Rodange and Schifflange (LU)
RPO (PL)
Coman and Others (RO)
Kotnik and Others (SI)
Melloni (ES)
Vervloet and Others (BE)
X v Ministeraad (BE)
Advocaten voor de Wereld (BE)
Libert and Others (BE)
Solvay and Others (BE)
Belgische Petroleum Unie and Others (BE)
Inter-Environnement Bruxelles and Others (BE)
Ordre des barreaux francophones and germanophone and Others
(BE)
Femarbel(BE)
Base Company and Mobistar (BE)
IPI (BE)
Ordre des barreaux francophones and germanophone and Others II
(BE)
M'Bodj (BE)
Belgacom and Others (BE)

Subject Matter
Personal Data Protection/Fundamental
Rights/Approximation of Laws
State aid
Freedom of movement for workers/External relations
Personal Data
Protection/Telecommunication/Citizenship of the
Union /Fundamental Rights
Economic and monetary policy
Economic and monetary policy
Judicial cooperation in criminal matters
Freedom to provide services/State aid
Financial provisions
Social Policy
Agriculture
Freedom to provide services/Freedom of
establishment/Approximation of Laws/Energy
Environment
Taxation
Citizenship of the Union
State aid/Fundamental Rights/Freedom of establishment
Judicial cooperation in criminal matters/Fundamental
Rights
Freedom of establishment/Freedom to provide services
Taxation/Freedom of Establishment
Judicial cooperation in criminal matters
State aid/Freedom of establishment/Freedom to provide
services/Free movement of
capital/Citizenship/Freedom of movement for workers
Environment/External Relations
Environment/Approximation of Laws
Environment
Freedom of establishment / Freedom of
movement/Fundamental Rights/Approximation of Laws
Freedom to provide services
Freedom of establishment/ Freedom to provide
services/Telecommunications/Approximation of
Laws/Fundamental Rights
Personal Data Protection/Fundamental
Rights/Approximation of Laws
Taxation
Asylum policy
Freedom of establishment/ Freedom to provide
services/Telecommunications/Approximation of Laws
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IBV & Cie (BE)
Fédération belge des chambres syndicales de médecins (BE)
Gielen (BE)
Pelckmans Turnhout (BE)

Bressol and Others (BE)
Gov. of the French Community and Walloon Gov. v Flem. Gov
(BE)
I.B. (BE)
Base NV and Others (BE)

Environment/Approximation of Laws/Provisions
governing the institutions
Freedom of movement for workers/Freedom to provide
services/ freedom of establishment
Taxation/Approximation of Laws
Principles, objectives and tasks of the Treaties
/Citizenship of the Union /Freedom to provide services
/Fundamental rights
Principles, objectives and tasks of the Treaties
/Education, vocational training and youth /Citizenship
of the Union /non-discrimination
Social Security
Judicial cooperation in criminal matters
Approximation of laws /Freedom of establishment
/Freedom to provide services /Consumer protection
/Telecommunications

Association belge des Consommateurs Test-Achats and Others
(BE)
Kleynen (BE)
Clerens (BE)

Data Set 5: Subject Matter

Principles, objectives and tasks of the Treaties
Free movement of capital
Environment

