Fundamental Questions of the Conception of Civil Procedure

Abstract

The dissertation deals with fundamental questions of the conception of civil procedure
(civil contentious litigation). In order to deal with these questions, a system of fundamental
questions is presented, serving as a prism for evaluation of the conception of the Czech civil
procedure de lege lata and de lege ferenda. These fundamental questions are divided into
fundamental questions of the conception of civil procedure largo sensu and stricto sensu. A
deductive approached is employed, advancing the research from more general questions (i.e.
inter alia character of contemporary democratic state based on rule of law and role of civil
procedure within such state, a notion of civil procedure) to more particular questions (i.e.
inter alia character of the relation between the court and the parties to the dispute, instruments
of the court). The questions gradually narrow the space for the conceptions of civil procedure.
Three general conceptions of civil procedure are distinguished. These are liberal, social and
cooperative conceptions of civil procedure. Subsequently, special conceptions of civil
procedure are distinguished, these do not deal with the relation between the court and the
parties comprehensively (these are: conception based on case management, conception based
on access to court, conception based on digitalization and online court and conception based
on approximation of civil procedures in Europe and in the world). The dissertation is not a
historical work, nor ahistorical, it tries to present points for this era and to offer suggestions
for recodification of civil procedure in the Czech Republic. The aim of the dissertation is to
evaluate and assess conceptions of civil procedure, to choose the most appropriate and to
evaluate and assess Czech civil procedure by this prism. The outcome is to be suggestions
concerning future Czech conceptions of civil procedure. The originality of the solution is
based on the analysis of the cooperative conception of civil procedure, in the selection of
social and cooperative conceptions as contemporarily the most appropriate conceptions and in
the supply of suggestions stemming from both of these conceptions (mainly the cooperative
one). The dissertation is divided, apart from the introductory and final part, into three parts;
the fundamental questions are there asked and answered.

The introduction indicates individual questions to be asked and the system of the
dissertation. It is stated that the scientific research is carried as theoretical legal research, as
fundamental research, when appropriate, employing comparative legal method (comparison
and contrast between Czech and English, French, German, Austrian and Slovakian civil

procedure, but also comparison with the non-binding international documents). Universalistic



and transnational approaches are used to analyse and evaluate the conception of civil
procedure. It is also stated that the sources, used in the dissertation, are mainly foreign
because Czech civil procedural science dedicated itself only to a limited extent to the
questions of the conceptions of civil procedure (mainly Josef Macur, or Petr Lavicky). I base
my analysis and deliberations primarily on the works of foreign authors such as Neil
Andrews, Loic Cadiet, Walther Habscheid, John Anthony Jolowicz, Walter Rechberger,
Cornelis Hendrik van Rhee or Alan Uzelac.

The first part analyses and systematizes fundamental questions of the conception of
civil procedure largo sensu. In the first chapter of this part, the definition of the notion of civil
procedure stricto sensu is provided. It is followed by an analysis of the relation between
private law and civil procedural law. These branches of law have to be understood as both
conditioned functionally, however being separate and independent. In the following chapter,
the role of the civil procedure in the contemporary democratic state based on the rule of law is
analysed with respect to principles of due process. Due process is a conditio sine qua non of
whatever conception of civil procedure there is, it is showed that some impulses from it lead
to general and special conceptions of civil procedure. Subsequently, I distinguish different
aims of civil procedure as a spectrum of aims, starting with an exclusive conflict-resolution
aim and ending the spectrum with an exclusive policy-implementation aim. I renounce
exclusive policy-implementation aim as unacceptable for civil procedure. The space dedicated
to general conceptions of civil procedure is basically limited by the remainder of the spectrum
of aims of civil procedure. Also, a proposition that civil procedure is based on procedural and
diortic justice is accepted

In the second part, firstly, the general conceptions of civil procedure are analysed and
defined. Designation, origin, pivotal idea and the relation between the court and the parties are
analysed in every individual general conception. These conceptions are liberal, social and
cooperative conceptions. These individual general conceptions are evaluated and assessed and
the cooperative conception is emphasized as it tries to bridge dichotomy of liberal-social
conceptions, i.e. dichotomy of conceptions with a weak and a strong judge. The cooperative
conception is based on an idea that civil procedure is not an (exclusive) thing of the parties,
nor an (exclusive) thing of the court. Therefore, a principle of cooperation (between the court
and the parties and between the parties) is recognized in this conception. This cooperation
should also be loyal, bona fides (implicitly incorporating the obligation to tell the truth). As I

am concerned, the analysis and evaluation of the cooperative conception were not carried out



in the Czech conditions previously, so I offer this for the first time with suggestions coming
from this conception.

In the next part of the second part of the dissertation, the special conceptions of civil
procedure are then distinguished. These can be also understood as trends of civil procedure.
These special conceptions depict the relation between the court and the parties only partially,
with respect only to certain features (unlike the general conceptions). In the first chapter of
this part, the conception based on case management is analysed. It is based on active court
and judge. Micro case management (consisting primarily of formal and material management
of the case) and macro case management can be distinguished. Case management (by the
court) aims to secure speedy and efficient protection of rights. The next chapter of this part
deals with a special conception based on access to court (which encompasses mainly the legal
aid, the introduction of special proceedings on the basis of value and species of a dispute and
on the basis of the plurality of parties, including collective civil proceedings). This conception
is aiming at broader access to the court by enabling to access it by those who could not have
previously afforded access and for whom taking part in proceedings would not pay-off (even
though collectively, huge value can be at stake). This conception strengthens the opportunity
to act effectively as a party to the dispute. Then the conception based on digitalization and
online court is analysed; its development is, however, conditional upon the development of
technology and the equipment of the courts. Finally, the impulses from the approximation of
civil procedures in Europe and in the world are analysed. Partial harmonization stemming
from it is distinguished, however, the main emphasis is on the current proposals of Principles
of Transnational Civil Procedure and (the draft of) European Rules of Civil Procedure. These
proposals acknowledge the cooperative conception of civil procedure, bona fides obligation in
civil procedure, and also require the judge to be active and to employ case management, but
also require the parties to be active in the dispute.

The third part is dedicated to applying the prism developed in the previous parts (part
one and part two) to the Czech civil procedure. There are two chapters, one dealing with the
conception of Czech civil procedure de lege lata and one dealing with it de lege ferenda. The
primary concern is the departure of the Czech civil procedure from the social conception of
civil procedure (and also from the cooperative conception) with respect to the ‘dispositive’
principle, adversarial principle, obligation to tell the truth and principle of cooperation.
Suggestions de lege ferenda are provided for the discussion on the future of Czech civil
procedure concerning suggestions predominantly from the cooperative conception of civil

procedure. I suggest that the cooperation of the parties and their autonomy in the civil



procedure should be stressed (suggestions on the wider admissibility of procedural
agreements and the introduction of bona fides obligation as a key for cooperation are offered).
I also suggest some proposals concerning a further increase in efficiency of civil procedure
(e.g. the macro management of the cases, the introduction of additional special proceedings,
online court).

In conclusion, I evaluate and assess the significance of fundamental questions of the
conception of civil procedure largo sensu for general and special conceptions of civil
procedure. It is stated that presently relevant conceptions of civil procedure are social and
cooperative conceptions. It is explained that liberal, social and cooperative conceptions can
be, to some extent, understood as subsequent evolutionary phases of the conception of
contemporary modern civil procedure. The following conception incorporates components of
the previous conception, yet the subsequent conception modifies some of the components and
introduces new components. So, in the contemporary modern conception of the civil
procedure following principles are applied: the ‘dispositive’ principle (inter alia crucial for
liberal conception), (modified) adversarial principle (inter alia crucial for social conception)
and principle of loyal (bona fides) cooperation (crucial for cooperative conception). From my
point of view, the cooperative conception should serve as an important suggestion for the

future.



