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INTRODUCTION 

The European Union (EU) was created as a place for states to cooperate and tackle global 

challenges. Through its historical evolution, the EU institutions worked toward more 

integration and cooperation between European states. One of the first and concrete outcomes 

was the creation of a common European free market. An increasing number of states and also 

policy areas were integrated to the EU. The EU began to carry more weight in the Member 

States as well in the global world stage. Nowadays, it has a strong voice globally regarding 

sustainability, climate change and environmental protection and adopts a scientific and goal-

oriented approach with concrete deadlines. The EU is an active actor in the transition towards 

a more sustainable and green economy, including the energy sector that we will study.  

Energy is an important preoccupation for any states. It is a necessary component for, the well-

being of people, competitiveness, growth, development and security in a state. At a global level, 

the rising preoccupations about climate change, environmental protection and sustainable 

growth reshaped priorities of states worldwide regarding the energy market. How this market 

is regulated and managed remains a challenge for governments and policymakers at all levels. 

Studying energy market in the EU is a current topic with many challenges and complexities. 

There are many energy related challenges in regard to how one can use and produce energy and 

with identifying who the main decision-makers and norm-setters are. 

We will look at the European transport energy market management in the last decade looking 

specifically at the evolution of the biofuel market in the Czech Republic, member of the 

European Union since 2004. Being an important actor in central Europe it is an interesting case 

regarding European integration and environmental issues. Its central position in the European 

Union, its population size of 2,4 % of EU total population is similar to six other countries in 

EU, including Belgium, Greece, Hungary, Austria, Portugal and Sweden. Together they 

represent around 26% of EU total population. (Eurostat 2020) Thus it is interesting to look at 

Czech Republic that has the same characteristics of population as other different member 

countries and potentially the same needs in energy production and consumption. 

The EU institutions such as the European Commission and Member States increasingly build 

expertise and deal with the problem of sustainable energy policies. Member States made clear 

in the Lisbon treaty that energy remains a shared competence and that they are defensive of 

their right to establish their own energy mixes. (Consolidated Version of the Treaty On 

European Union and the Treaty on the Functioning of the European Union 2016) Nevertheless 
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one can see an increasing delegation of authority to the European institutions. The Commission 

has an increased but still limited representational power and implementation power. (Maltby 

2013) The level of renewable resources in the energy mix for example is now decided at the 

European level. (Consolidated Version of the Treaty On European Union and the Treaty on the 

Functioning of the European Union 2016) The EU provides a framework around energy policies 

and establishes a role for the institutions in their implementation, regulation and governance. It 

stresses the importance of the necessity to harmonize the energy market at a European level.  

The transport energy sector represents a big challenge for environmentally friendly and 

sustainable production and consumption of energy even if it is one of the smallest energy market 

sector. (Bórawski, Bełdycka-Bórawska, Szymańska, Jankowski, Dubis, Dunn 2019)  In the past 

ten years biofuels have emerged as a burgeoning alternative solution but have also received 

criticism from some quarters. In Czech Republic its biofuel market existed before its accession 

to the EU in 2004.  They already initiated efforts to fit all requirements under EU law, including 

those regarding biofuels. After 2004, they fully participated in the further decisions of EU 

regarding this market. It was subject to European and domestic laws and we would like to see, 

what changes, if any, did the EU introduce to the Czech Republic biofuels market. Thus, the 

research question would be as follows:  

Research Question: What drives the change of shares of biofuel production in the Czech 

Republic, under the European Union legislation of the renewable energy directives initiated by 

the European Commission? 

To answer this question, we will direct this study based on Rational-Choice institutionalism, 

within the framework of New institutionalism, one of the contemporary theoretical approaches 

to the EU. It focuses on supranational actor influence and actions. To be more specific, we will 

use the mid-level Principal-Agent theory (PA Theory) elaborated by Mark A. Pollack, Fabio 

Franchino and Jonas Tallberg. First elaborated in economic studies it has increasingly been 

used in international relations and European studies. It helps to understand questions of 

autonomy, delegation and influence in the area of supranational executive politics.  

We argue that member states including the Czech Republic, delegate functions to the European 

Commission in order to reduce transaction costs of policy making. And that the changes in the 

biofuel production in Czech Republic may be driven by the European Commission (the 

Commission) if Member States delegated functions that enhance credible commitment and 

functions that provide higher efficiency and information. We will use the congruence method 

to evaluate the assumptions of the PA theory on the EU’s autonomy regarding the biofuel 
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legislation. It will consist in formulating theory-based propositions on conditions for discretion 

and autonomy. Those propositions will be used to derive predictions on the actual case, those 

will be compared to the actual situation and events of biofuel legislation in the European Union 

and Czech Republic case that will confirm or refute the predictions. Based on how well the 

predictions fit the actual observations we will be able to evaluate the validity of the PA model 

fit and the evaluation of the Commission’s autonomy in the area of biofuels.  

The first part will present the basic concepts and the framework of our analysis. Then we will 

present the theoretical base of Rational Choice institutionalism and PA theory. We will present 

the hypothesis using the theory to be determining the different propositions and predictions 

based on a theoretical justification of the presumed causal relationship. Then we will explain 

the data collection and the methods used. The last part will consist of the case study of the 

biofuels market in Czech Republic and analysis of the different characteristics of the case during 

this time. We expect the Commission power to be limited and rather restrained despite the fact 

that it enhances the Member States’ commitment to the cause of climate change mitigation and 

environmental protection.  

 

1. THE GENERAL FRAMEWORK OF RESEARCH 

 

1.1. European Union energy market and biofuels 

1.1.1. Energy market in the European Union 

Energy is an important component of each state politics but has been increasingly integrated 

into the EU. Facing the global concerns about energy security, dependence, competition, 

sustainability and climate change the EU developed its vision about future energy market and 

union between member states. Meanwhile the concerns of security and climate change also 

reshaped member states visions and management and helped introduce the energy sector as a 

topic for debate on the Commission agenda. (Buchan, Keay 2015) The treaty of Lisbon, in force 

since December 2009, brought some reforms to the EU’s functioning by updating the Treaty 

on the European Union (TEU) and the Treaty on the Functioning of the European Union 

(TFEU) referred to here after only as the Treaties. (Consolidated Version of the Treaty On 

European Union and the Treaty on the Functioning of the European Union 2016) The Art. 194 

TFEU on energy was integrated in the Treaties recognising the role of the EU in the matter of 
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energy as well as in environmental policy including climate change mitigation with increased 

solidarity and security and interconnectivity of supply of energy. (Sokolska, Pavy 2020) 

Most of the EU energy policy is formulated in a triad, firstly about security of supply concerning 

targeting a decreased dependency on imports, secondly regarding economy to guarantee 

competitive costs, and thirdly focusing on environmental issues such as GHG emission 

mitigation mainly. It is called the “energy trilemma”. (Maher, Stefan 2019) (Figure 1) 

Figure 1: Triad of energy policy aims in the EU from 1999 to 2020 

 

          Source: (Ringel 2006)  

 

The EU has developed very strong commitments toward a more sustainable and efficient energy 

market and tries achieving them. Several articles in the Treaties include some delegated 

functions to institutions regarding the energy area (Art. 194 TFEU) and the environment (Art. 

191 to 193 TFEU). Based on the Lisbon treaty we can identify the type of treaty-based 

delegation from Member States to the EU from 2009.  

The ability of Member States to determine their own energy mix leaves an ambiguity in the role 

of EU regarding the creation of a common energy union even if there is a clear recognition of 

EU’s role and objectives. In general, Member States have low tendencies to pull back from the 

union energy common project. (Buchan, Keay 2015) This is why the EU project of a collective 

solution to energy and climate problems seems rather promising. But challenges such as 

harmonization, coordination and sustainability of the energy market remain highly important 

questions. Taking into account the global crisis of climate change and the global dependency 

on fixed and scarce energy sources, it is crucial to study actors such as the EU that deal with 

those issues and can influence future development and sustainability of energies.  
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Energy is a blanket term for a wide range of competing fuel and power sources. When we talk 

about energy, we can include fossil fuels, nuclear power and renewables. Renewable energies 

are the future of a sustainable and green energy market. It is interesting and relevant to look at 

the issues surrounding them. For the past few decades the European countries and the EU have 

been global drivers and structural, entrepreneurial and intellectual leaders of the sustainable 

development issues and environmental protection advocating strong actions, limits and 

deadlines to reduce the environmental risks, climate change impact and sustainability of 

energies. (Selin, VanDeveer 2015) 

We will focus on renewable energy in this research. We will study renewable energies in the 

period post-Lisbon treaty, where important directives were set for the development of those 

specific energies. We will start the study from the period when the renewable energies were set 

by the “Directive 2009/28/EC of the European Parliament and of the Council of 23 April 2009, 

on the promotion of the use of energy from renewable sources and amending and subsequently 

repealing Directives 2001/77/EC and 2003/30/EC” (European Parliament and of the Council 

2009a) and its subsequent amendment in 2015 and recast of 2018: “Directive (EU) 2015/1513 

of the European Parliament and of the Council of 9 September 2015 amending Directive 

98/70/EC relating to the quality of petrol and diesel fuels and amending Directive 2009/28/EC 

on the promotion of the use of energy from renewable sources” (European Parliament and of 

the Council 2015) and the “Directive (EU) 2018/2001 of the European Parliament and of the 

Council of 11 December 2018 on the promotion of the use of energy from renewable sources 

(recast)” (European Parliament and of the Council 2018a) 

Directive 2009/28/EC defines renewable energies as follows in Art. 2(a): “energy from 

renewable sources means energy from renewable non-fossil sources, namely wind, solar, 

aerothermal, geothermal, hydrothermal and ocean energy, hydropower, biomass, landfill gas, 

sewage treatment plant gas and biogases;”.  

Its purpose was to promote renewable energies in EU. It fixes legally binding targets for states 

to achieve collectively a 20% share of renewable energies in the overall EU energy mix by 

2020. Member States contribute in varying degrees dependent upon their resource availability 

and their potential for the development of renewable energies (Art. 3(1) Directive 2009/28/EC). 

In Directive 2009/28/EC Art. 3(4) there is a specific binding target of 10 % of renewable energy 

for the transport sector to be achieved by all Member States indistinctly. The target was mostly 

expected to be met with biofuels, but electricity counted as well. Moreover, according to Art. 4 

in Directive 2009/28/EC, each Member State must build a National Renewable Energy Action 
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Plan (NREAP). It encourages Member States to develop joint projects and to use different 

national or common support schemes in order to achieve the Directive 2009/28/EC targets 

through investment or production support through price regulation or quantity regulation. The 

achievement of the target can be met through domestic production and import from non-EU 

countries that would be “likely and desirable” (recital 16 Directive 2009/28/EC) as the local 

agricultural production capacity may be limited. The end-goal is that the Directive 2009/28/EC 

targets; the national support schemes and the NREAP create temporarily artificial financially 

viable market conditions for biofuels. (Schmeichel 2014) 

 

1.1.2. Definition and basic concepts regarding Biofuels 

We chose to look at biofuel energy, a rather controversial and complex sector in relation to the 

transport in the framework of Directive 2009/28/EC until its recast of 2018 that set the next 

priorities for the period post-2020. It deals with renewable energy in general as presented above 

but addresses bioenergy in particular, regarding its promotion but also its limitation through 

sustainable criteria set to avoid its side effects. (Schmeichel 2014)  Biofuels are a sub-part of a 

general source of material and energy known as biomass also called bioenergy as shown in 

diagram 1.  

Diagram 1: Bioenergy under Directive 2009/28/EC 

Source: (Schmeichel 2014) 

 

For clarity and consistency we will define biomass and biofuels based on Directive 2009/28/EC 

Art. 2(e)(i): “(e) ‘biomass’ means the biodegradable fraction of products, waste and residues 

from biological origin from agriculture (including vegetal and animal substances), forestry and 

related industries including fisheries and aquaculture, as well as the biodegradable fraction of 

Biomass 

Biogenic liquids 

Solid 

biomass 

Biogenic gases 

Biogas Biofuel Bio-liquid 
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industrial and municipal waste; (i) ‘biofuels’ means liquid or gaseous fuel for transport 

produced from biomass”.  

The most common biofuels are bioethanol (a substitute for petrol) and biodiesel (a substitute 

for diesel). (Bourguignon, Vandenbussche 2017) And only those are subject to additional 

provisions in Directive 2009/28/EC. (Schmeichel 2014) There are different generation of 

biofuels classified according to their efficiency as sources of energy. The first generation is the 

most developed but less efficient source of energy than second-generation biofuels and third 

generation of biofuels but are less extensively used. Further in the study we will use the terms 

and classification “conventional” and “advanced” biofuels as shown in table 1.  

Table 1: Different generations of biofuels 

Conventional biofuels Advanced biofuels 

First generation Second generation Third generation 

Compete with food and feed crops Biofuels that do not compete directly with food and feed crops 

Biofuel derived from crops, which 

can also be used for food and feed 

Biofuel derived from waste and 

agricultural residues or non-food 

crops. 

Biofuel production routes which 

are further away from 

commercialisation (algae or 

hydrogen) 

        Source: (Bourguignon, Vandenbussche 2017) 

 

There are several advantages of using biofuels. The use of this renewable energy allows the 

mitigation of climate change through the reduction of GHG emission, it increases energy 

security by replacing fossil fuels, and diversifying energy sources, it creates jobs and rural 

development, and may restore degraded lands. Moreover, biofuels’ use is very flexible as it can 

be produced, stored and used for all energetic purposes. (Schmeichel 2014) 

Biofuels present several disadvantages as the negative effects of their production on 

environment and biodiversity through the intensification of agriculture and through the direct 

and indirect land use change (ILUC) effecting the displacement of agricultural production or 

forest production to previously uncultivated areas induced by the cultivation of biomass feed 

stocks. (Bourguignon, Vandenbussche 2017) It is also complex to assess their potential GHG 

mitigation capacity and possible negative socio-economic impact. Those advantages and 

controversies were the source of discussion and conflicts of interests in Member States and the 

EU institutions. 
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The sustainability criteria in Directive 2009/28/EC, Art. 17 to 19 were set in order to mitigate 

the possible negative impacts of biofuels. To verify the compliance of biofuels with the 

sustainability criteria the Directive 2009/28/EC introduced voluntary certification schemes and 

several methods and calculation for assessment of for example biofuel GHG emissions savings 

capacity. Only those who satisfy those criteria may be counted in the national 10% target and 

eligible for financial support and quotas. The subsequent recast added some sustainable criteria 

and enlarged them to all biomass.  

Looking at the EU biofuel legislation we would like to evaluate the discretion of the institution 

responsible of proposing policies, the Commission. We will analyse in the context of Czech 

Republic market of biofuels the evolution of the legislations and their possible influence on the 

biofuel market. We will focus on the period post-Directive 2009/28/EC until 2020 marked by 

the recent “European Union Green Deal” proposed by the new commission set in 2019, that 

proposed a new package with targets for Member States for the year 2030 and 2050 including 

the Directive (EU) 2018/2001. (European Commission 2019a) 

We will assess the Commission’s autonomy based on a mid-range theory of the Principal and 

Agent elaborated under the broader theory of New Institutionalism and based on the 

assumptions of Rational-Choice Institutionalism. 

 

2. THEORETICAL FRAMEWORK 

 

2.1. The EU and the theory of New Institutionalism 

In international relation theories, international organisations often represent non-democratic 

independent actors, corrupted and inefficient global actors, tools of western supremacy or 

double agents. (Hawkins, Lake, Nielson, Tierney 2006) The EU institutions are in themselves 

a complex mixture of characteristics of international organisation and State, and therefore 

require a tailored theoretical approach to explain and describe the EU in a comprehensive way. 

(Wiener, Diez 2009) 

Scholars recognise different periods of theoretical development around EU integration. Those 

theories had only a small impact on larger international theory study fields and were classified 

as EU theories. The first period starts in the 1960s, with the development of neo-functionalist 

approach followed in the early 1980s by liberal inter-governmentalism. Those theories explain 
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integration respectively as gradual and self-sustaining process or highlight the gate-keeping role 

of governments. New (rational) institutionalism and multilevel governance approaches were 

developed in early 1990s. And in late 1990s a constructivist approach was developed. Wiener, 

Diez 2009; Pollack 2001 argue that one can find in those theories a level of convergence around 

a rationalist model as a prominent approach to study EU integration. The basic assumptions are 

that actors have somewhat fixed preferences and a rational behaviour.  

The new institutionalism theory emphasizes the influence of institutions and contributed to the 

reintroduction of international organisations in other theories of political science. It tries to 

explain the ways institutions matter.  

It uses the rational logic of “mixed motives games” between States to explain the creation of 

international organisations. (Rittberger, Zangl, Kruck 2012) There are different manifestations 

of these games exacerbated by the interdependence and vulnerability of states created by 

common and global problems. Rittberger, Zangl, Kruck 2012 elaborated four games, two are 

based on a coordination situation and two on a dilemma situation both with or without 

distributional conflict. They conclude that it is in the last game setting of dilemma with 

distributional conflict that international organisations are needed and used for their 

supranational competencies, decision-making and implementation programmes. Their design 

depends on cooperation problems. Rittberger, Zangl, Kruck 2012 call it a “rational design” 

where states delegate authority but keep the ultimate control over it. States are thus rational 

egoists trying to maximize their power in an anarchic international system. In new 

institutionalism, cooperation is a rational move for a state. The States interests are “neither 

mutually exclusive nor harmoniously in agreement” (Rittberger, Zangl, Kruck 2012). They 

have common interests in cooperation or non-cooperation in order to create joint gains and 

avoid joint losses. The premise is that international organisations should help states to 

cooperate, reduce the options of states to defect, increasing the chances of joint gains, under the 

conditions of non-mutually exclusive and not completely aligned interests.  
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Table 2: New-Institutionalism theory 

 New institutionalism 

Structure Material, anarchy and interdependence 

Actors States, Intergovernmental Organisations 

Causes of IOs Problem condition: problematic constellations of interest; mixed-motives games 

Effects of IOs Facilitating international cooperation to reap joint gains 

Design of IOs 
‘rational design’ of IOs depends on cooperation problems; states delegate 

authority, but ultimate control over IO remains with states 

 (IOs = International Organisations)     Source: (Rittberger, Zangl, Kruck 2012) 

 

Based on this theory three different streams of research exist. Rational-choice institutionalism 

defines international organisations as formal rules of the game, capable of reducing costs of 

policy making, capable of inducing equilibrium outcomes, commitment, and avoiding cycling 

of policies. The second stream, the sociological institutionalism, defines international 

organisations more broadly, taking into account informal norms and formal rules that exert 

influence on other actors. And finally, historical institutionalism position is between Rational-

choice institutionalism and sociological institutionalism, and look at the influence of 

international organisations in time and in terms of possible “lock-ins”. (Pollack 2001) 

Those theories help to explain the exceptional EU integration and regional cooperation. They 

tend to observe the gradually growing authority of the EU bodies on different issues as an 

outcome or the cause of deepening the EU integration. We will base and elaborate our research 

on the premises of rational-choice institutionalism because energy is an important sector for 

States, and we expect them to act rationally when deciding policies about them. Plus, the energy 

sector deals with common problems such as climate change that demands action from all states. 

  

2.2. Rational-Choice Institutionalism 

Rational-choice institutionalism describes the EU integration as being an outcome of three 

forces: interest, information and institutions. Actors are rational and egoist and their preferences 

and interest are strategically formulated being aware of other’s preferences and rationality. 

(Rittberger, Zangl, Kruck 2012) Cooperation in rational-choice institutionalism is based on a 
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collective choice among different actors, with different preferences on the outcome of the 

decision-making rules and on the process with different distributional consequences in the 

context of uncertain motives and resources of actors. (Schneider, Ershova 2018)  

Rational-choice institutionalism study how the EU shapes the incentives, preferences, and 

decision-making of individuals, refuting the intergovernmental argument that only domestic 

factors shape national interests. It shows how formal rules and policy formulations set the 

relationship between different EU institutions or between EU and Member States and how it 

affects their behaviours and positions. (Rittberger, Zangl, Kruck 2012) 

To sum up, rational-choice institutionalism looks at how the different actors maximize gains 

from their fixed preferences following the “rules of the game” under interdependence and 

institutional settings that limit their strategies. The origin of conflicts is due to the initial 

differences in actors’ preferences. The institution is designed rationally to be able to solve 

collective problems in an efficient manner and to foster and help cooperation defined by mutual 

policy adjustments. (Keohane 1984) If it fails to do so, actors may change institution. 

Rational-choice institutionalism adopted models from game theory to illustrate different 

decision-making models: the spatial theory of voting, non-cooperative bargaining theory, and 

principal-agent models. (Schneider, Ershova 2018) The most commonly used model in rational-

choice institutionalism is the PA Theory. It looks at all aspects of a dual relationship between a 

principal and its agent. Many scholars used it to make sense of the EU and Member States 

relationships and later to explain different relations between the different institutions inside the 

EU.  

The downside of the Rational-choice institutionalism is that it over-emphasizes the rationality 

of actors and the power of institutions. It is also a theory that may be applied in different ways 

taking into account different factors. We need a more focused model to elaborate our research 

in a consistent way. We choose the PA theory for our analysis as rational-choice institutionalism 

developed the most sophisticated use of it. (Kassim, Menon 2003) 

 

2.3. The Principal-Agent Theory 

The PA theory developed first in the field of economics. It helped to explain “stakeholder-

executive” relationships. It looked at the reasons and consequences of a stakeholder contracting 

with an executive to manage its business on a day-to-day basis. But this theory can be 

generalised to understand any kind of contracting. (Kassim, Menon 2003) The political 
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scientists applied this model to study the EU. Scholars tried to explain the different causes and 

consequences of the EU existence in relation to other actors such as states, and later they 

enlarged the field of study in looking at the relations between institutions inside the EU as well. 

PA theory tries to explain the how and why a ‘principal’ creates an ‘agent’ and delegates power 

to it. It deals with several questions regarding delegation, autonomy and influence of actors. 

(Pollack 2001) It mainly focuses on judicial and executive politics and tries to explain the 

reasons for an institution existence and functions, actors’ levels of autonomy and the efficiency 

of control mechanisms. (Rittberger, Zangl, Kruck 2012) It bases its assumption on rational-

choice institutionalism’s rational background and analyses the contract between the two actors. 

It models and explains their complex strategic interactions and the outcomes (See diagram 2). 

(Hawkins, Lake, Nielson, Tierney 2006)  

Diagram 2: A Principal-Agent theory model  

 

 

(P= Principal A= Agent)  

 

We can identify some weaknesses in the model. PA theory is first of all only a “mid-range” 

theory. Some questions can go beyond its scope because it is based on a restrictive set of 

assumptions about the nature of actors and institutions. (Wiener, Diez 2009) Some argue that 

the PA model has more theoretical elegance than it is policy relevant. (Pollack 2001) There are 

many factors that are excluded of that are excluded of the final analyses as means of 
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simplification. It is nevertheless relevant for many research questions in many contexts. It has 

been well used in economics and in the study of the EU. The model has also evolved from the 

inside, presenting more and more detailed models, testable hypothesis and examples of “best 

practice” (Pollack 2001). The reductionist perspective of the model can be a weakness but also 

strength if it is combined with some complex empirical settings and well applied. (Delreux, 

Adriaensen 2018) 

In order to conduct our research, we need to look at the model’s possibilities of and conditions 

of application. According to Delreux, Adriaensen 2018 to be able to use PA theory, some fairly 

restrained conditions are necessary.  

 

2.3.1. The definition of a Principal-Agent relationship 

The first necessary condition involves the acceptance of rational-choice institutionalism 

assumptions. As presented above, this means the rationalist assumptions of self-interests and 

common goals must be accepted. The actors’ characteristics are defined as rational, egoistic, 

wealth-maximizing actors, with strategic behaviour and decision-making power. (Hawkins, 

Lake, Nielson, Tierney 2006) Thus institutions are not considered only as a set of rules but 

strategic rational actors.  

We expect the Czech Republic and the Commission to act rationally in the biofuels sector. We 

argue that this rationality is due to the fact that the transport sector is a key market in economy. 

Member States are thus willing to keep the control over the transport energy market including 

biofuels. However, biofuels have a high production cost and competition might be hard, thus 

cooperation and harmonization seem also a rational choice. (Amezaga, Boyes, Harrison 2010) 

Moreover issues as energy insecurity and climate change explain the Commission and the 

Member States willingness to cooperate. Member States have low incentives to favour less 

costly, less environmentally and solidarity friendly energies as those will not solve the issues at 

stake. The Czech Republic has its own national interests that are influenced by different 

conditions and capacity of biofuel market and has preferences about possible approaches of 

management and regulation that it will try to defend and push in at higher supranational level. 

The transport sector is a small sector in the economy, but a major component of the European 

market and it would be natural to assume that Commission will pursue higher integration and 

harmonization of the biofuel market and its development at the EU level.  
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The second necessary condition involves the need to define an act of delegation. Delegation is 

defined as “a conditional grant of authority by the principal, empowering the agent to act on 

its behalf. It is limited in time and/or scope and is revocable by the principal. The relationship 

between each other defines the principal and the agent”(Hawkins, Lake, Nielson, Tierney 

2006). This relationship must be based on a contract meaning a “self-enforcing agreements that 

define the terms of the relationship between two parties” (Hawkins, Lake, Nielson, Tierney 

2006). The act of delegation defines who is the agent and who is the principal fixing a hierarchy, 

explaining the principal transfer of authority to the agent, explaining the relative balance of 

power and authority that remain revocable. One must identify a single dyad relationship. Which 

may be embedded in a broader and more complex web of relations, but those will be used only 

as a context of the defined PA relationship. (Delreux, Adriaensen 2018) The contracts that we 

can identify in our case are the Treaties that fix the role and functioning of the EU. They set the 

relationship between the Member States and the EU institutions and establish the hierarchy 

between different entities. They set the transfers of authority from the Member States to the 

institutions and in particular to the Commission. These transfers are revocable by the Member 

States at any time.  

There are three different possible PA relationships. (See diagram 3) The first possibility is of 

one principal delegating power to an agent through a single contract. The second model 

illustrates the situation of several principals delegating power to an agent through a single 

contract. The last model is the situation where several organizationally distinct principals 

delegate power to an agent through several contracts. (Lyne, Nielson, Tierney 2006)  

 

Diagram 3: Types of agency relationships 

 

Source: (Lyne, Nielson, Tierney 2006)  
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We must also admit that a dual relationship between a principal and an agent set through a 

contract is embedded in a larger web of other dyads of relationship. The European institutions 

such as the European Parliament, the Council, and the European Court of Justice, and other EU 

institutions interact with the Commission and Member States as well as different private actors 

and agencies. The relationships also differ between different areas of competencies of the EU. 

Those other relations are important in identifying the environment of the single relationship. In 

our research we simplify those other relationships and include them as control mechanisms and 

rules of the game. 

We identify in this case the principal to be the Member States that set the collective single 

contract through the treaties that define the EU role and goals. For the purpose of our research 

we will focus on only one of them, the Czech Republic, as being subject to this collective single 

contract. We simplify the model. As we will look at the biofuel market where the rule of shared 

competences apply, the state as principal has in some degree more power as an individual inside 

the collective principal, being able to fix its own national policies without having any 

mandatory contractual relationship with the other states and the Commission. We will 

nevertheless try to include the heterogeneity of preferences and power that exist between 

Member States and their influence on the outcomes. 

We identify the Commission to be the agent, a supranational actor that has its own preferences, 

and is a rational and strategic actor. Member States transferred to it some level of authority and 

functions through the treaties and secondary legislation to achieve some defined goals. The 

main goal is integration, and the Commission will maximize its effort to achieve this goal. There 

might be then a slight difference between the goals intended by Member States when they wrote 

them in the treaties and actual actions taken by the Commission to establish a goal that might 

be slightly different from what was expected. The institution is nevertheless constrained by its 

contract and other means set up by Member States to check and balance EU actions. (Pollack 

1997) Member States are the collective principal but the Commission is also agent of the 

European Parliament, and it would be misleading to miss the dual accountability of the 

Commission to Member States and European Parliament thus we also include partially as “rules 

of the game” the European Parliament role in the legislative process.  

We will now try to explain shortly how the PA model explains the causes and outcomes of 

delegation.  
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2.3.2. Delegation causes and outcomes 

Delegation occurs under circumstances of cooperation dilemma about collective problems that 

push actors to create an agent and delegate some authority and function to it. Why the principal 

grants this authority to its agent is explained through the rational-choice institutionalism 

functionalist approach. Meaning that the choice is based on the functions the institution is 

expected to perform, and on the outcomes, it is expected to create. Thus, the expected effects 

should explain the cause and the kind of delegation. Actors anticipate the possible profits of 

delegation in a highly uncertain environment.(Hawkins, Lake, Nielson, Tierney 2006; Kassim, 

Menon 2003) 

There are many reasons to delegate. The goal for the principal is that at the end of the delegation 

process, the agent reflects the preferences of and is beneficial to it. (Pollack 1997) Scholars 

such as Pollack 1997; Hawkins, Lake, Nielson, Tierney 2006; Kassim, Menon 2003 have 

identified and listed some of them that we will quickly sum up in Table 3.  

Table 3: Functions delegated and expected outcomes by the principal 

Functions of IOs  

Expected outcome of delegation 

1 Specialization and expertise  

States can be ill informed or biased in some technical areas in a complex environment. The institution provides 

credible information and creates expert policies at lower cost through the division of labour. 

2 Policy externalities 

States are often vulnerable and affected by the policy externalities of others and wish to avoid negative 

outcome of coordination or collaboration. The institution manages those externalities by providing information 

and constraining free riders.  

3 Incomplete contracting 

For States to find a common agreement in cooperation can be difficult especially in long-term cooperation. The 

institution facilitates cooperation by providing a framework agreement leaving the contract details for later. 

4 Policy bias and “lock ins”  

States may struggle with a long-term commitment and policies. The institution will create “lock ins” and policy 

bias in some policies and decisions for the future.  

5 Displace responsibility for unpopular decisions  

Policy decisions with low immediate benefit can be unpopular at national level. The institution furthers the 

unpopular decisions from the national sphere, and additionally monitors their compliance. 
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6 Cycling of policy alternatives 

States may want to avoid costly and constant changes in policies. An institution with agenda-setting power 

prevents instability and cycling of policy alternatives. 

7 Monitor and sanction compliance 

All States member of collective programs may not apply or fail to apply them effectively. The institution 

monitors those programs, controls compliance, and reports while sanctions in case of transgression of 

obligation or defect. 

8 Credible commitment  

States want to commit in important and costly areas, where policies create diffuse benefits for the public. An 

institution allows actors to credibly commit to those kinds of policies and isolate them from the day-to-day 

electoral pressure.  

9 Resolution of disputes 

Disputes between different States appear. An institution resolves those acting as a neutral entity. 

    Sources: (Pollack 1997; Hawkins, Lake, Nielson, Tierney 2006; Kassim, Menon 2003)  

 

But delegation comes also with costs qualified of “agency losses”. The higher the gains from 

delegation the higher agency losses the principal will tolerate. (Lake, McCubbins 2006) They 

are due mainly to conflicts of interests between the principal and the agent because their 

preferences differ. They are aggravated by situations of informational asymmetries that exist 

between the principal and the agent. (Pollack 1997)  

Agency slack is defined as an action or inaction of the agent that is undesired by the principal. 

Two types of slack exist. Shirking describes the event where an agent minimises the efforts it 

exerts on the behalf of the principal and does not fulfil all assignments as it should. Slippage is 

where an agent shifts policy towards its own preferences of outcome. Agency slacks are the 

consequences of the divergence of preferences of both actors, of the level of asymmetries of 

information between them and of the ability of principal to identify agent’s action. (Hawkins, 

Lake, Nielson, Tierney 2006) 

To avoid agency losses the principal can monitor and exercise control over the agent through 

control mechanisms. It nevertheless imposes costs on both actors. (Pollack 1997) Agency slack 

is generally the outcome of an imperfect control but does not mean that the delegation failed. 

This will depend on the relative gains from delegation and the next-best alternative available. 

(Hawkins, Lake, Nielson, Tierney 2006; Pollack 1997)  
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The strategic and opportunistic behaviour of the agent is thus constrained by the principal 

through its control mechanisms. (Pollack 2006) Those controls are either administrative or 

oversight mechanisms and procedures that are set by the principal “ex ante” or “ex post” the 

act of delegation. (Pollack 1997) The administrative procedures are generally written in the 

contract. Those include for example, voting rules, checks and balances or rules of decision-

making. Nevertheless, too much regulation will lower benefits of delegation limiting actions 

and effectiveness of the agent. Its higher independence can be beneficial. (Kassim, Menon 

2003) Incentives for the agent to pursue principal’s goals are generally somehow induced in the 

contract. The oversight procedures include more direct monitoring and control. The principal 

has several mechanisms to control the agent’s behaviour and actions. First there is the “police 

patrol”, that gather information and control the agent directly. It is efficient but costly for the 

principal and may reduce some beneficial aspects of the agent such as specialization. (Hawkins, 

Lake, Nielson, Tierney 2006) Then there is “self-reporting” where the agent reports on itself 

and its actions. The downside is that it may be reluctant to reveal everything and hide 

information. Finally, there are “fire alarms” where third parties or other actors will denounce 

agent’s slack and report it to the principal. In this case the problem lies in the conflict of interests 

and expertise disparities of those external actors. In fact, they can influence principal or agent’s 

preferences towards their own and redirect their actions towards different objectives. It is 

nevertheless important to note that they are not part of the contract of delegation and have a 

different relationship with each actor. (Hawkins, Lake, Nielson, Tierney 2006; Pollack 1997; 

Kassim, Menon 2003)  

 There are two different types of delegation possible. The first way is the rule-based delegation, 

where little leeway of action is given to the agent. Even if this might seem as a solution for 

agency slacks, it limits substantially the benefits of delegation. The second way on the other 

hand, is based on the delegation of discretion, which increases the benefits for principals. This 

means that the contract often intentionally specifies the principal’s goals but not specific actions 

for the agent to achieve those goals leaving up to him the decisions on how best to achieve 

them. (Lake, McCubbins 2006) 

Thus, under the conditions that there is some accorded discretion in the contract, delegation 

gives some degree of autonomy to the agent. Autonomy is the unavoidable range of potential 

independent actions after the control mechanisms were set. (Lake, McCubbins 2006) Autonomy 

of an agent varies according to the discretion it is given by the principal in the contract but also 

based on other criteria. The degree of discretion can be seen as the degree of autonomy even if 
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there is a slight difference in the definitions based on Hawkins, Lake, Nielson, Tierney 2006 

that describe discretion as a dimension of the contract that allows autonomy that can be positive 

or negative for the principal as the agent manoeuvre between rules set by the contract and pursue 

its own goals.  

In fact, the agent does not run amok or blindly follow the principal preferences but acts in their 

own interest to create profit within the confines of the control mechanisms, whose costs, 

credibility and efficacy vary between issues and time. (Pollack 1997) Moreover, the nature and 

characteristics of the principals such as the degree of preference heterogeneity or balance of 

power between them will have an influence on the autonomy of the agent. In fact if the degree 

of possible disparities is high it can be difficult to reach agreement and the agent may use it to 

advance its preferences.(Lake, McCubbins 2006; Cortell, Peterson 2006) It is the same 

regarding the characteristics of the agent. When an agent is unique of its kind, to provide its 

functions, of high expertise for example, with the creation of a new agent being too costly, it 

will enjoy higher autonomy, as the fear of a principal ending a contract is low.  

In addition, the degree of autonomy will vary according to the degree of asymmetrical 

information between the two actors. The agent uses the additional information or hide the 

unknown information to the principal putting forward only those that are in favour of its 

interests.  In this case, the principal may accept the agent’s proposition by lack of knowledge 

and information.(Lake, McCubbins 2006; Cortell, Peterson 2006) 

There are nevertheless some disadvantages to the logic of PA theory. First it argues that the 

agents that are adopted are the best at performing the tasks set out by the principal but some of 

agent’s actions can evolve in a way unforeseen by it at time of creation, because of imperfect 

information and short-time horizon.(Pollack 1997) Thus the functions of the agent may change 

over time. The PA theory might overstress or underemphasize the role of institutions. First it 

fails to account for their democratic legitimacy. Plus, inter-governmental contracts creating 

integration are in part ignored. And there is no place for “learning” on the part of the principal, 

even though it is able to change for example the control mechanisms to be more 

effective.(Kassim, Menon 2003) It puts aside the resources dependency of the Agent that might 

have an influence on the delegation and autonomy. In fact, the degree of autonomy varies 

between areas and the PA theory provides only a partial explanation. Thus, in general the main 

weakness is the lack of precision about the resources of each actor and the power they have. On 

the other hand, the model helps to identify components that influence the final results in a 
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complex setting, providing consistency and clarity where too much factors could blur the results 

and no conclusion could be drawn.  

 

3. THEORETICAL ARGUMENT 

 

The topic of biofuels regulation and level of management is relevant in a sense that it is a highly 

political topic. According to Lin 2012 the EU is a main driver of biofuel market at home or at 

global level through its climate change and renewable energy policies. Trade in biofuels exists 

mainly thanks to the extensive policy intervention. The EU legislation is composed of Treaties 

and secondary laws, that are called regulation when they set rules, directives when they 

determine goals to achieve, and decisions when it orders an act to stop. Legislation regarding 

energy and the environment are decided and shaped by all the EU institutions in various ways. 

(Selin, VanDeveer 2015) 

Understanding the Commission role and autonomy is relevant for the theory of the EU 

integration. Biofuels are a special complex area to be studied. It deals simultaneously with 

current global issues of climate change mitigation environmental protection, energy security 

and sustainable development. It will contribute to other research that look at sectorial variation 

of delegation and discretion of the EU identified by Pollack 2006; Hawkins, Jacoby 2006; 

Franchino 2002 and others by illustrating through one case study the delegation model.  

We will evaluate what drives the changes in biofuel production in Czech Republic from the 

political perspective of EU’s legislation and agency. We will evaluate the scope of discretion 

and autonomy of the Commission in the biofuel legislation from 2009 to 2020. To restrict our 

analysis, we will look at the case of biofuels legislation in the Czech Republic. The question 

we will answer is as follows: 

Research Question: What drives the change of shares of biofuel production in Czech Republic, 

under the European Union legislation of the Directive 2009/28/EC to Directive (EU) 2018/2001 

initiated by the European Commission?  

In the previous part we developed the PA theory of delegation. We will use its theoretical 

assumptions regarding functions, discretion and autonomy of the Commission. We will analyse 

what roles has been delegated to the Commission and what control mechanisms were set by 
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Member States looking at the degree of discretion delegated and possible autonomy of the 

Commission. (H1) (Pollack 2006)  

To evaluate the discretion leading to a level of autonomy we will identify the functions 

delegated to the Commission. According to Franchino 2002 the agent enjoys discretion when 

the principal delegates due to the reason of credible commitment and efficiency of collective 

action, given stable rules, set control mechanisms in a uncertain environment. For discretion to 

be important the function of informational or credible commitment kind should be prominent. 

(H2a/b) (Pollack 2006) In addition, we will take as baseline the list in Annex C, Pollack 2003 

that defines an act of executive delegation as: ‘any major provision that gives the Commission 

the authority to move the policy away from the status quo’. It is a narrow operationalization of 

delegation excluding delegation of advisory, non-binding or “soft” powers. (see table 4) It will 

allow us to judge if the delegation enhance the Commission autonomy, particularly in secondary 

legislation.  

Table 4: Measures of delegation of executive power 

Delegation of executive power Non-delegation of executive power 

- The right to issue implementing regulations or to 

take decisions with some discretion 

- Imposition of fines and penalties 

- Carrying out negotiations with third countries 

- Extension of discretionary authority to new issues 

or economic sectors 

- Carrying out inspections or conducting 

investigations or inquiries—only if they 

complement other powers such as those to take 

decisions or to impose penalties. 

- Request of information—only if it complements 

powers to take decisions, to carry out 

investigations, to tax, or to impose penalties. 

- The authorization of the right to take measures that 

may alter the policy 

- The right to grant derogations and exemptions. 

- Examination of member states' measures by the 

Commission but without the power to alter them or with 

only the facility to issue recommendations or opinions 

- Design and issuance of certificates, forms, and 

documents.  

- Diffusing or exchanging information, setting rules for 

information exchange, notifying measures, ensuring 

professional secrecy 

- General calls to implement provisions 

- Calls for the Commission to issue reports, unless the 

latter are used as the basis for legally binding legislation 

- Membership of committees without the power to adopt 

legally binding legislation 

- General calls to the Commission to ‘take any useful 

initiative to support coordination’ among the member 

states, since such provisions (in the articles on industry 

and public health) do not specify the nature of the power 

conferred. 

          Source:  (Pollack 2003) 

  

If the Commission enjoys high discretion and autonomy, then it drives the market of biofuels 

in the Czech Republic. If it does not enjoy a significant delegated discretion and thus autonomy, 
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the market of biofuels in the Czech Republic is driven by national strategies. We consequently 

formulate the following hypothesis.  

 

H1: The Member States (Czech Republic) delegate functions to the European 

Commission in order to reduce transaction costs of policy making in biofuels.  

H2: Changes in the biofuel production in Czech Republic are driven by the European 

Commission:  

a) if Member States delegated functions that enhance credible commitment  

b) if Member States delegated functions that provide higher efficiency and 

information 

 

We must note here first that we changed and completed in some ways the original hypothesis 

in a way that are more relevant in a PA theory research framework. We wrongly estimated the 

scope of hypothesis the PA theory is able to answer. We needed to re-evaluate our planned 

hypothesis in order to continue using the PA theory model in a rational-choice institutionalism’s 

setting comprehensively. The first hypothesis was not planned at first, but the logic of 

delegation must be answered before applying other logical prediction of this model. Thus, we 

added hypothesis one. To answer those hypotheses, we will conduct a qualitative research 

through a case study analysis. We will use the congruence method, a common method in case 

study research. The PA theory sets some concrete and logical premises on how and why the 

principals delegate and how an agent acts. We will use the theory-based assumptions to 

formulate propositions that we should observe. We will then compare them with the actual 

situation. The research will be made in two steps; first identifying the principal and the agent 

relationship; then we will analyse the reasons of delegation, agency and control.  

 

4. DATA SELECTION AND METHOD 

 

4.1. Qualitative research and data 

We based our research on qualitative methods to provide a detailed case study. For the data, we 

selected several sources of text in an extensive way. We then sent some questions to different 
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Czech Ministries and different Directorates General (DG) in the Commission by email. We also 

interviewed a member of the DG energy the entity that was and is responsible for elaborating 

policies on biofuels. The references of legislative articles are based on the numeration after the 

establishment of the Lisbon Treaty in order to stay logic. The EU laws, legislative processes, 

timelines and votes and opinions were based on EU websites. Moreover, we focused on official 

reports from EU agencies, the DG energy or the Commission reports obligatory under Directive 

2009/28/EC. And finally, we took an extensive look at different scientific and academic papers 

and books. We selected the different sources according to their topic. We based our research on 

words or themes in the texts. First, we search for academic papers and books related to the PA 

theory and then books related to bioenergy. We looked at references in the first texts and we 

chose as basic filters the words: “Biofuels” OR “biomass” AND “Renewable energy directive” 

OR “Czech Republic” OR “Member States” OR “European Commission” OR “EU” AND 

“Law” OR “Policy”. The sources were also delimited by the period 2008 to 2020 apart from 

the documents related to international relation theories.  

We organised the documents according to the types of documents: laws, reports, 

communication, research papers, and statistics. Then we selected the documents with the closest 

information about biofuels in the period of 2008-2020.We then selected the content related to 

our topic and classed the information by topics and date. The topics were: New institutionalism, 

rational-choice institutionalism, the PA theory, information related to the EU, information 

related to the policies of biofuels, information related to the Czech Republic or Member States 

in general.  

 

4.2. Method 

The congruence method consists in matching concrete empirical findings with the deductions 

based on the core elements of theories (features of X and Y, co-variance among indicators of X 

and Y, central actors and structures, traces of motivational foundation. There is not a necessity 

to have “deep” data about the process but the necessity is to have substantive theoretical 

propositions and some logical, deductive thinking. (Blatter, Blume 2008) 

The list of proposition and predictions that will follow are based on the logic of PA theory. 

Predictions are logical, observable implication of the propositions that are deduced a theory. 

The predictions are then compared with empirical data and observations.  
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We changed the terms of the planned question to make it more precise and accurate to the 

research goal and theoretical framework and relate it more closely to the original Research 

Question. The following general question applies:  

General question: What are, the scope of activities (H1) and the functions (H2) of the agent, 

delegated by the principal that give the agent higher autonomy?  

Consequently, to follow the argument and its logic it is better to reformulate the general 

proposition as follows:   

General Proposition:  Principal delegates authority to an agent and grants him a certain level 

of discretion while keeping control. The principal sets the scope of activities and the functions 

of the agent in order to lower its transaction costs of policy making. The scope of activities 

demonstrates the level of power or authority that has been delegated to the agent and the 

functions delegated will explain the level of discretion that has been granted to the agent. The 

agent will use its discretion to pursue its preferences and those will benefit or undermine the 

principal.  

We formulate the following propositions derived from the general proposition to help us answer 

our hypothesis.  

Proposition 1 (P1): Delegation from a principal to an agent is based on a rational and functional 

logic of costs minimization. P should then delegates to A, four roles and set appropriate control 

mechanisms. (Pollack 2006) 

Proposition 2 (P2): Reasons for delegation that provide high discretion are based on the logics 

of the expected outcomes of credibility and efficiency. The outcomes that are expected in those 

cases are: the facilitation of cooperation, the production of expert information and knowledge 

and the increase of credible commitment for states.  

We now propose the expected predictions for propositions (P) based on the PA theory.  

Prediction (P1): The Commission has functions of agenda setting, monitoring and enforcement 

and expert role in the area of biofuel legislation. Member States benefit from this delegation as 

they lower costs of policy-making and complex negotiations in this area. However, the Member 

States are protective of their powers over the area of energy set some restrictive either 

institutional or oversight, control mechanisms. 

Prediction (P2): The Commission allows the Member States to reach the outcomes they prefer. 

The Commission enjoys discretion regarding the biofuel policies to enhance member states’ 
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commitment credibility and policy efficiency. Taking into account the complexities of policy 

making in the biofuel area, the Commission facilitates cooperation between states, and 

guarantees enforcement of the policies. Then it provides expert information about the complex 

biofuels area that would be too costly to obtain for the Member States.   

 

5. CASE STUDY: biofuels in Czech Republic under the European 

Legislation.  

 

The legislation in the EU regarding biofuels constantly evolved during the ten years of policy 

making. The energy and biofuels markets create an uncertain environment for political 

decision-making. They are highly sensible to unstable international political conflicts and 

geographical and meteorological variations. The development of technological capacity and 

scientific knowledge regarding environmental protection and climate change mitigation is still 

in progress with still many controversies regarding their accuracy and foresight of biofuels 

production benefits. (Kupzok 2020) 

The Member States willingness to work together and cooperate by making mutual policy 

adjustments seems to be a rational choice. The cooperation in the biofuel area is based on a 

collective choice to solve a collective problem of energy security and climate change. 

(Rittberger, Zangl, Kruck 2012) Moreover, the goals to solve those issues cannot be rationally 

achieved individually and the prospect of gains is higher when one cooperates as any non-

cooperation or “free-rider” would create costs for the others. Thus, we assume that Member 

States look for consensus in the EU and negotiate strategically and rationally between each 

other to achieve their mutual goals, by evaluating and calculating each other’s preferences. 

The Treaties establish the formal delegation of authority from Member States to the 

Commission, the balance of power and control mechanisms and set the goals in energy and 

environmental areas. (Dimitrakopoulos 2001) The Commission purpose and role defined in the 

Treaties is to foster integration, facilitate cooperation between states and find collective solution 

to common problems. Additionally, the secondary legislation establishes some specific role for 

the Commission in respect of the Treaties. 

We will first look at what role had the Commission based on the Treaties that sets the rules to 

establish the EU biofuel legislation. We will explain the hierarchy and relative balance of power 
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related to energy and environment policies concerning biofuels. (Delreux, Adriaensen 2018) 

We expect that the Commission has functions of agenda setting, monitoring and enforcement 

and expert role in the area of biofuel legislation. Member States benefit from this delegation as 

they lower costs of policy-making and complex negotiations in this area. However, the Member 

States are protective of their powers over the area of energy set some restrictive either 

institutional or oversight, control mechanisms. (Prediction (P1)) In the second part we will 

evaluate the functions of the Commission in the ten years of biofuel legislation. We will 

consider the relative functions of the Commission to enhance credibility and efficiency in the 

biofuel legislation. We expect that the Commission allows the Member States to reach the 

outcomes they prefer. The Commission enjoys discretion regarding the biofuel policies to 

enhance member states’ commitment credibility and policy efficiency. Taking into account the 

complexities of policy making in the biofuel area, the Commission facilitates cooperation 

between states, and guarantees enforcement of the policies. Then it provides expert information 

about the complex biofuels area that would be too costly to obtain for the Member States. 

(Prediction(P2)) 

 

5.1. The Treaties, the European Commission and the establishment of biofuel 

legislation.  

According to Pollack 2006 the Treaties provide an opportunity to assess the functions delegated 

to the Commission and the control mechanisms that limit the Commission’s discretion. The 

Commission can only act insofar as Member States has transferred authority and competences 

to it in the Treaties. (Schmeichel 2014) Many see the EU environmental law as unique in the 

scale of supranational authority, while energy remains mainly a national priority. It is thus 

relevant to try understanding the role of EU in biofuels, an area were energy and environmental 

issues are closely linked. (Selin, VanDeveer 2015) The biofuel policies were passed under the 

Treaty of Nice and then the Treaty of Lisbon from December 2009. Czech Republic as a 

transition country encouraged biofuel consumption and production to enable sustainable 

economic growth, rural development and environmental protection. (Bildirici, Özaksoy 2018) 

It has a big potential in biofuel production but also faces many challenges. (Lewandowski, 

Weger, van Hooijdonk, Havlickova, van Dam, Faaij 2006) 
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5.1.1. The evolution of the biofuel legislation 

EU environmental policies are complex and so is their implementation. We will see that this is 

true to some degree in the legislation of biofuels with a model of command and control, market-

based instruments combined with some voluntary agreements. (Selin, VanDeveer 2015) 

Directive 2009/28/EC passed under the Treaty of Nice based on the co-decision procedure, now 

the ordinary legislative procedure (Art. 294 TFEU), after the Commission’s proposition in 

2008. (Legislative Observatory 2008) It was agreed on a double legal basis, first the Art. 192 

TFEU defining the process to propose environmental measures and Art. 114 TFEU dealing with 

the harmonization of the internal market. This double legal basis did not change after the Lisbon 

Treaty when it came into force in December 2009. 

The double legal basis is explained because of the special aspects of sustainability criteria 

established by Directive 2009/28/EC in Art. 17 to 19. They seek to limit the production of 

certain types of biofuels, whereas the rest of Directive 2009/28/EC seeks to promote the 

development of biofuels. In fact, Art. 192 TFEU sets the procedures that should be followed to 

set policies to promote the objectives of the EU on the environment defined in the Art. 191 

TFEU. The Art.114 TFEU is about the harmonization of the internal market, and thus about 

removing obstacles and ensuring the functioning of the internal market with the free movement 

of goods as referred in the provision Art. 26 TFEU. Both legal bases say that the Commission’s 

proposal concerning environmental protection should ensure a high level of protection and be 

based on the most recent scientific knowledge available.  

Directive 2009/28/EC sets the legal framework for renewable energies in the transport sector 

mainly in the Art. 3(4) and Art. 17 to 21. The target in transport marked broad expansion of 

biofuel policy at the EU level and illustrated an extensive consensus of actors around biofuels 

promotion. (Kupzok 2020) However the controversies about their sustainability caused a 

curtailment of the policy instruments. (Skogstad 2017) A provision was added to Directive 

2009/28/EC allowing the EU to initiate subsequent legislation in response to biofuel anomalies 

based on reports and scientific evidence. (Skogstad, Wilder 2019) “Directive 2009/30/EC of 

the European Parliament and of the Council of 23 April 2009 amending Directive 98/70/EC as 

regards the specification of petrol, diesel and gas-oil and introducing a mechanism to monitor 

and reduce greenhouse gas emissions and amending Council Directive 1999/32/EC as regards 

the specification of fuel used by inland waterway vessels and repealing Directive 93/12/EEC” 

(European Parliament and of the Council 2009b) enhanced the support of biofuels, by allowing 

higher blends of biofuels with fossil fuels and increasing their penetration in the transport 
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market and in line with Directive 2009/28/EC sustainability criteria required a reduction of 

GHG emissions from the fuel supplier. Directive 2009/28/EC addressed the challenges about 

the biofuel commercialisation and investment possibilities, technical development and the 

development of advanced biofuel production while researching on the varying sustainability 

characteristics of biofuels and dealing with the unsustainable agricultural expansion for 

conventional biofuels in the world. (DG ENER Office Staff 2020) 

In the Czech Republic the blending of biofuels with fossil fuels was mandatory since 2007. 

After the Directive 2009/28/EC, the Czech Republic saw a change in its landscapes due to the 

expansion of biofuel crops induced by the agricultural potential and rising biodiversity 

problems appearing due to an increased production of rapeseed oil. (Bildirici, Özaksoy 2018) 

Firstly, there was a lack of investment, consumer involvement and long-term measures. 

(Kampman, Verbeek, van Grinsven, van Mensch, Croezen, Patuleia 2013) However in 2013, 

already a relatively high percentage (6%) of land was used for EU biofuel production in the 

Czech Republic representing risks for biodiversity loss and soil poverty as highlighted by the 

Czech Republic parliament. (Hamelinck 2012) In 2010, twenty-two Member States including 

the Czech Republic failed to transpose Directive 2009/28/EC effectively mainly due to the 

recent financial crisis and uncertainties regarding the development of biofuels market and their 

sustainability. An infringement procedure was launched for the Czech Republic because the 

transposition of sustainability criteria presented some gaps. (European Commission 2013) In 

fact until June 2010 the Czech Republic had quota obligation for biofuels set in the Act No. 

86/2002 on Air protection, but no new mandates have been set for the years 2011 and beyond. 

The Czech Republic transposition of Directive 2009/28/EC were completed in 2012 and are 

since set by several pieces of legislation as amended by Directive (EU) 2015/1513 and Directive 

(EU) 2018/2001: Act No. 201/2012 Coll. on Air Protection; Government Regulation No. 

351/2012 Coll.; Decree No. 133/2010; Act No. 353/2003; Government Regulation No 

189/2018 Coll. (Ministerstvo životního prostředí 2020) 

Directive 2009/28/EC was amended in 2013 through the “Council Directive 2013/18/EU of 13 

May 2013 adapting Directive 2009/28/EC of the European Parliament and of the Council on 

the promotion of the use of energy from renewable sources, by reason of the accession of the 

Republic of Croatia”. (Council of the European Union 2013) It was amended a second time in 

2015 by the Directive (EU) 2015/1513. It sought to limit conventional biofuels in the transport 

sector by fixing a cap at 7% in the total target. It brought more transparency regarding the 

private voluntary schemes and set further obligations relating to ILUC and promoted efficiency 
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and technological development in the production of advanced biofuels. (Skogstad, Wilder 

2019) After the proposition of in 2012 it was adopted after the second reading of the ordinary 

legislative procedure in 2015. (Legislative Observatory 2012) The legal basis was decided to 

be Art. 192(1) TFEU and the Art. 114(1) TFEU for amendments of the sustainability criteria in 

Directive 2009/28/EC Art. 2(5) to (7). (Naiki 2016) 

First the Commission and Member States saw conventional biofuels as positive for sustainable 

development and expected that the 10% target would be met mainly through the use of 

conventional biofuels. But new expert opinions delegitimised the claim of the Commission 

regarding its optimistic technological promises and GHG mitigation of conventional biofuels 

and highlighted the negative impact of biofuel on food prices, ILUC and clashes with trading 

laws of the World Trade Organisation (WTO). (Amezaga, Boyes, Harrison 2010) With the 

rising controversies the image of conventional biofuels as drivers as sustainable transport 

energy phased out. (Kupzok 2020) Thus, in 2012 the Commission proposed a revision of biofuel 

policy to limit their production. But Member States were less likely to reshape the policy just 

recently established and the policy took a “U-turn” (Kupzok 2020) only in 2015. The 

Commission initial proposition promoted higher shares of advanced biofuels and fixed a cap of 

5% to conventional biofuels but Member States failed to agree in the Council, and it was 

changed to a more acceptable 7% cap in 2015. The Czech Republic transport sector faced 

barriers such as the lack of infrastructure (European Commission 2019b), the high GHG 

mitigation costs, the regulatory uncertainty due to the delay of setting ILUC policy (European 

Commission 2015), the late uptake of advanced fuels and the administrative barriers. (European 

Commission 2017) Those barriers were partly dealt with, but the disparities between Member 

States slowed down the efficiency of those solutions. (European Commission 2015) The Czech 

Republic decided to increase its excise tax for biofuels that increased their price making them 

less competitive and their consumption decreased. (Ecofys, Stockholm Environment Institute 

2019) 

Finally Directive 2009/28/EC was recast in December 2018, based on the proposition of the 

Commission in November 2016 as part of the broader 'Clean Energy for all Europeans' package 

(European Commission, Directorate-General for Energy 2019) and brought some significant 

changes to the biofuel legislation with the strengthening and widening of the sustainability 

criteria, better transparency regarding the voluntary certification schemes, further targets for 

the year 2030 and incentives to increase the use of advanced biofuels. (Ciucci 2020) (EU 

SCIENCE HUB 2019) The new recast document was agreed through ordinary legislative 
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procedure based on Art. 194 (2) TFEU on energy that was introduced by the Lisbon treaty and 

should promote EU energy objectives set by Art. 194(1) TFEU.  

Directive (EU) 2018/2001 was proposed in 2016 but only agreed upon after two years of 

debates. It fixed a binding target of 14% of RE in transport sector and promoted the advanced 

biofuels, with mandatory target of 3,5% and double counting. It enlarged the sustainability 

criteria and added to the process of voluntary certification schemes a possibility to report by 

Member States on potentially bad voluntary schemes. It finally introduced more detailed 

definitions of types of biofuels and ILUC. (Toop, Alberici, Staats 2019) 

To conclude, during the ten years, the majority of biofuels were produced and used in the EU. 

Czech Republic biofuels were produced and used locally. The target in the transport sector 

increase was slower compared to the other targets but in general followed the trajectory 

planned.(European Commission 2019b) 

 

5.2. The Commission role set by the treaties, application in biofuels legislation.  

The Commission formal tasks established by the Treaties in Art. 17(1) TEU, are to set the 

political agenda, propose legislation, monitor implementation of the EU laws in Member States, 

control and sanction in case of non-compliance, manage the EU budget fixed by Member States, 

and represent the EU externally. The Commission additional tasks are to report and evaluate 

EU legislation and work. (European Commission 2020a) The Commission advocate for deeper 

integration and promote collective EU interests and common good. It is set for a five years-

terms (Art. 17(3) TEU), chaired by a president and composed of commissioners responsible of 

DGs each relating to different issue area. The DG energy is responsible of drafting the 

proposition of the EU legislation dealing with biofuels. (Directorate General ENER 2020)  

In the EU, biofuels were regulated under several legal bases that require different institutional 

procedures for adoption that we resumed in table 5. (Schmeichel 2014) The Treaties transfers 

some authority and functions to the Commission, but it sets at the same time control 

mechanisms influencing its discretion and autonomy.  
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Table 5: Legal bases and their respective procedures use either for Directive 2009/28/EC, 

Directive (EU) 2015/1513 or Directive (EU) 2018/2001 

 ART 114 (1) ART 192 ART 194(2) 

OLP YES YES YES 

SLP   
Derogation Art 

192(2) 
 

Derogation Art 

194(3) 

The Council QMV QMV UV QMV UV 

European Parliament SMV SMV CONS SMV CONS 

ECOSOC CONS CONS CONS 

Committee of the 

Regions 
 CONS CONS 

OLP (Ordinary legislative procedure); SLP (Special legislative procedure); SMV (Simple majority voting);  QMV (Qualified 

majority voting); UV(Unanimity voting); CONS (Consultation); ECOSOC (Economic and Social Committee)  

Source: (Consolidated Version of the Treaty On European Union and the Treaty on the Functioning of the 

European Union 2016) 

 

5.2.1. Agenda setting and legislative proposal for the promotion of EU interests.  

The first and main Commission’s function is agenda-setting and legislative proposal. This 

executive function is unique and allows the Commission has monopoly over it and thus play an 

important role in the establishment and directions of European policies. Due to its importance 

this function of the Commission is subject to many control mechanisms that vary in type and 

scope. We will look at the biofuel area and how it is managed at the EU level based on the 

treaties that established the relationship between Member States and the Commission and set 

the function of Agenda-setter.  

The Member States and the European Parliament appoint the Commission. Already in the 

appointment of the Commission the Member States are fully aware of their preferences and 

make sure that the Commission composition reflects their political interest along the European 

Parliament that do the same. The Council proposes the president of the Commission and 

candidates for the Commissioners. The European Parliament then votes for the establishment 

of the president and selects the commissioners. The Commission is approved by vote in the 

European Parliament and appointed by the Council. Additionally, The European Parliament can 

vote for the impeachment of the Commission by vote at any time. (Art. 17 TEU)  

However, based on the Art. 17 TEU, the Commission has the monopoly over the legislative 

proposal and the agenda setting. It shall promote general and common interests of the Union, 
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thus shall automatically reflect the common preferences of Member States. Thus, the treaty 

demands that the Commission remain completely independent in its responsibilities. And even 

if there are nationals of all Member States the members of the Commission, are chosen based 

on their general competences and their European independent commitment for the common 

good.  Nevertheless, in addition to Member States influence, the Commission staff rely largely 

on external assistance and expert knowledge. In consequence, other actors may indirectly 

influence the Commission, for example through lobby, reducing its autonomy. (Skogstad, 

Wilder 2019) The Commission is in consequence influenced by many factors and the complete 

independency is never achieved. However, Commission being a rational actor, it will be able 

to push forward or away the different information that fit or not its most preferred outcome of 

policies. Moreover, its monopoly as agenda setter is a little bit undermined as both institutions 

may ask to change or address particular issues that the Commission must consider but might 

ignore it as long as it provides reasons for its decision. (Skogstad, Wilder 2019) 

The Commission can propose legislation under the competences delegated to it by the Treaties. 

The treaties set a shared competence between the Member States and the Commission in areas, 

of the internal market, energy and the environment (Art. 4 TFEU) that delimits the power of 

the Commission. Shared competences are defined as follows “the Union and the Member States 

may legislate and adopt legally binding acts in that area. The Member States shall exercise 

their competence to the extent that the Union has not exercised its competence. The Member 

States shall again exercise their competence to the extent that the Union has decided to cease 

exercising its competence” (Art. 2 (2) TFEU). Those areas are subject to the principles of 

subsidiarity and proportionality. Subsidiarity says that EU shall take action “only if and in so 

far as the objectives of the proposed action cannot be sufficiently achieved by the Member 

States, either at central level or at regional and local level, but can rather, by reason of the 

scale or effects of the proposed action, be better achieved at Union level” (Art. 5(3) TEU). 

Proportionality says that EU measures “shall not exceed what is necessary to achieve the 

objectives of the Treaties” (Art. 5(4) TEU) and is dependent on the decision of the Council. 

The Art. 114, Art. 192 and Art. 194 TFEU are between others subject to shared competence 

and the subsidiarity and proportionality principle. This means that the EU can only legislate the 

biofuel market if it represents a common issue that can be better achieved at the supranational 

level than lower levels, but at the same time it shall not exceed only what is necessary to achieve 

the set goals. Member States can legislate on the biofuels market to the extent that the 

Commission does not or when it seizes to exercise it. In respect to delegated shared 
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competences, the Commission has the formal monopoly to initiate new legislation relating to 

biofuels and to make strategic choices to formulate and frame the agenda of those policies for 

EU level issues. (Princen 2007) This independence is subject to control mechanisms that limit 

the Commission. If we look at the area of biofuels as renewable energy, we can identify three 

goals that it is supposed to achieve at EU level. The security of supply to decrease dependency, 

economic competitiveness, climate change mitigation. Based on the shared competences, the 

EU legislation must provide arguments about the necessity to legislate on biofuels at a 

supranational level. The arguments for it vary according to the goal meant to be achieved by 

the promotion of biofuels. First the goal to mitigate global climate change is clearly an issue 

that can be better achieved through cooperation and global action. For Member States thus 

delegated some authority to the Commission in Art. 192 TFEU, in order to facilitate cooperation 

between them, ensure compliance and avoid costly free riders. Second, the biofuels are meant 

to guarantee energy security by decreasing dependency on fossil fuels. The shared competence 

of Art. 114 TFEU allows the Commission to harmonize to some degree the internal market. 

The competitiveness of biofuels on the global market is hindered by the high costs of 

production. By managing the biofuels at the European level, it may make them more 

competitive, increase their production and use and thus decrease Member States dependency 

on fossil fuels and as renewable energies, facilitates the transition towards sustainable 

development, and mitigate climate change. This is confirmed by the fact that based on the 

interview with DG ENER Office Staff 2020, regarding the biofuel market, the Member States 

lead motivation to act at the EU level was first based on their willingness to reduce the GHG 

emission through cooperation along with increasing energy security and the promotion of jobs 

and growth. From 2018 onward the main driver was climate neutrality, with incentives to 

protect biodiversity and create jobs.  

The ordinary legislation procedure applied for all the legislation on biofuels under Directive 

2009/29/EC until 2020. It sets voting rules, decision-making process and control of the 

Commission’s legislative proposal. The three legal basis sets the ordinary legislative procedure 

for decision-making.  The Council votes by qualified majority voting, the European Parliament 

by simple majority to amend or to accept the proposition. The Art. 192 on environment sets 

systematically the ordinary legislative procedure for general action programs proposals. The 

Art. 114 TFEU on harmonization of the market set the less constrained ordinary legislative 

procedure, as only the consultation of Economic and Social Committee (ECOSOC) but not of 

the Committee of the Regions as mandatory in the other two.  



 40 

According to Pollack 2006, under qualified majority voting it is easier to adopt than to amend 

a proposal and thus it is easier for the Commission to get closer to its preferred outcome. During 

the legislative procedure the ILUC Directive was agreed after second reading, where the 

European Parliament power is stronger as it must vote by absolute majority.  However, the Art. 

192 and 194. TFEU on energy and environment must be pursued without prejudice to Art. 

192(2)(c) TFEU that specifies that the Commission should not set “measures significantly 

affecting a Member State's choice between different energy sources and the general structure 

of its energy supply” (Art. 192(2)(c) TFEU). It guarantees to Member States the independency 

to set their own energy mixes. Derogations apply in cases where the proposition affects Art. 

192(2)(c) TFEU. In the Art. 194(3) TFEU the proposition must be then passed under the special 

legislative procedure that demand unanimity from the Council and the consultation of the 

European Parliament, the ECOSOC and the Committee of the Regions. In Art. 192(1) or Art. 

192(2) TFEU there is an option of legislative procedure between the ordinary legislative 

procedure and the special legislative procedure for propositions setting “measures necessary” 

for the implementation to achieve the programs to achieve goals on environment. Otherwise 

the special legislative procedure applies automatically. The proposition decided under the 

special legislative procedure must be passed without prejudice to Art. 114 TFEU. The 

Commission capacity to set more than programs in the energy and environmental area is 

restrained by the legislative procedures option that guarantee the Member States to keep the 

ultimate control over their energy choices. The special legislative procedure restrains the 

Commission in its capacity to push legislation to preferred outcome as unanimity apply. 

The environmental objectives should be pursued based on a “high level of protection” as written 

in Art. 114 TFEU on harmonization and Art. 191 TFEU on environment. This high level of 

protection should be established based on four principles, the precautionary principle, the 

principle of preventive action, the polluter pays principle and the damage rectified at source 

principle. Based on those principles, the Commission must formulate its environmental policies 

taking into account recent available scientific and technical data, regional variation of 

environmental conditions, potential benefits and costs of action or inaction, the economic and 

social development and the balanced development of the EU and its regions. The precautionary 

principles apply in the area of biofuels, as there is a high uncertainty about the impact of 

production on biodiversity and land use. The precautionary principle is applied in the Directive 

2009/28/EC Art. 17(7) related to the establishment of sustainability criteria, allowing the 

Commission to legislate on it even if some aspects regulated are not clearly proven. It is 
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confirmed by the fact that the Directive 2009/28/EC set the obligation of the Commission to 

report on scientific advances regarding issues linked to sustainability of biofuels and is open to 

review and technological changes. (Schmeichel 2014)  

It thus allows the Commission to legislate in areas where uncertainty and risk remain, 

nevertheless. The proposition made by the Commission must be based on expert opinions that 

may convinced the Member States to accept a proposition that would otherwise might have 

been rejected. It allows setting a framework for a large array of propositions and thus leaves the 

Commission more discretion. However, no definition is provided on what is a “high level of 

protection” and how or when it should be achieved. The EU thus tends to only maintain or 

restore the quality of the environment without any obligation to do more. (Schmeichel 2014) 

But this broad framework set by the treaties on the environment allows nevertheless the 

Commission to have more leeway on making proposals regarding environmental protection. 

The legal base for Directive (EU) 2018/2001, Art. 194(2) TFEU pursues goals of Art. 194(1) 

TFEU that put together the main three goals that biofuels should achieve counting security, 

competitiveness and environmental protection. However, there is no mentioning of any 

obligation to pursue the “high level of protection”, it only establishes the fact that the energy 

policies of the EU should “preserve and improve the environment” based on solidarity between 

states. Even if the article directly links the energy area to the environmental area, there is a 

lowering of ambition in the possible legislation on energy compared to the environmental area 

or the harmonization of the market. Thus, Directive (EU) 2018/2001 opened the door to 

environmentally friendly development of energies but lowered the ambition set in the treaties 

on the levels of protection to be achieved in this area.  

Moreover, the Treaties set a safeguard clause for Member States allowing them in specific 

conditions to alter or cancel the agreement on market or environmental harmonization 

measures. The conditions include the necessity to protect the environment. The Member States 

must provide scientifically proven evidence for deviating from the harmonization measures. 

The Commission along with the European Court of Justice, is in charge of evaluating those 

reasons and may provide a proposition of adaptation measures or may reject the proposal if it 

judges it to be means of arbitrary discrimination, restriction on trade and obstacles to the 

functioning of the internal market. The Commission in this case manage the good functioning 

of the harmonization measures and have a significant role in allowing the Member States to 

opt-out or up. Nevertheless, the Member States keeps this possibility.  
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Additionally, to the rules about voting, many processes are fixed in order to formulate the most 

suitable policy and dialogues are set to make sure all the possible issues of the proposition are 

solved. Thus, during a legislative procedure, the policy formulation is debated generally in 

‘trilogues’ between the different institutions of the EU. (Skogstad, Wilder 2019) Regarding the 

biofuel policies, it was the DG Energy with a close involvement of the DG Climate Action that 

was in charge of formulating the legal propositions. From the interview (DG ENER Office Staff 

2020), the Commission has the same structure as a government, with services in different areas 

led by different commissioners supported by different DGs. But all the policy proposals are 

adopted by the Commission as a whole in the end. There are various consultations, contacts and 

discussions between entities the different services ensuring that each matters are dealt with in 

each policies. The DG Energy responsible for proposing legislation on biofuels was in 

disagreement with DG Climate Action. The first advocated binding biofuel target as the most 

effective way to reduce GHG emissions in the transport sector while the other was sceptical 

about the ability of conventional biofuels to effectively reduce those emissions. A long 

negotiation process was needed to reach consensus inside the Commission. Additionally, the 

Commission had to take into account various views of Member States in the Council, the 

European Parliament left-right lines and the lobby by third parties. 

The legislative process shows that renewable energy legislation and specifically biofuels were 

politically sensitive issues and the source of disagreement. In fact, during the legislative 

processes of Directive 2009/28/EC and its subsequent amendments and recast, the issues were 

placed as “Items B” on the main Councils’ agenda. Items B are issues upon which no agreement 

was reached in the comitology process or that are too politically sensitive to be settled at lower 

levels. (EUR-Lex Procedure 2012) Additionally, due to the political sensitivity two committees 

were established for the future development of Directive 2009/28/EC related to regulations of 

biofuels and sustainability criteria. Directive (EU) 2018/2001 then established a new committee 

in 2018 due to the change in sustainability criteria enlarged from only biofuels to the biomass 

in general. (see table 6)  
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Table 6: Newly established Committees 

Source: (European Parliament and of the Council 2009b; 2018a) 

 

According to the comitology regulation and examination procedures as all environmental 

related issues are dealt with by the Committee of Permanent Representatives (COREPER) or at 

lower working party level. For Directive 2009/28/EC, the Commission was assisted by the 

Committee on Renewable Energy Sources and by the Committee on the Sustainability of 

Biofuels and Bioliquids under Regulation (EU) No 182/2011. (European Parliament and of the 

Council 2011) Under Directive (EU) 2018/2001 the Commission was assisted by the Energy 

Union Committee established by Art. 44 of Regulation (EU) 2018/1999 (European Parliament 

and of the Council 2018b) and by the Committee on the Sustainability of Biofuels, Bioliquids 

and Biomass fuels, based on Regulation (EU) No 182/2011. Those committees were set during 

the ten years and their activity is resumed in table 7.  
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C37300 0 0 0 0 0 0 0 0 0 0 0 

C37500 6 26 32 1 0 0 0 0 0 27 0 

Source: (European Commission 2020b)  

 

The Commission is thus under the obligation to search assistance of the committees This 

assistance is prominent regarding issues related to sustainability criteria dealt with by 

Committee on the Sustainability of Biofuels and Other Bioliquids. The prominent involvement 

of the Committee C37500 on sustainability is probably due to the fact that the sustainability 

Committee Basic legal Act 

C37300 - Renewable Energy Sources Directive 2009/28/EC 

C37500 - Sustainability of Biofuels and Other Bioliquids Directive 2009/28/EC 

C51800 - Sustainability of Biofuels, Bioliquids and Biomass fuels Directive (EU) 2018/2001 
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criteria set strict regulations and methods that regulate the biofuels certifications and those are 

more analysed to respect the subsidiarity and proportionality principles used to determine 

whether a regulation a directive or obligation contents are set at a proper level that respects the 

Member States’ sovereignty.  Then it is probably influenced by the fact that the regulations on 

environment must be based on different principles such as the precautionary principle defined 

in Art. 191(2) TFEU.  

The Commission proposition must pass several votes, in the Commission and the European 

Parliament based on the legislative procedures set by the Treaties that we presented earlier. The 

Czech Republic and other Member States were sceptical about some aspects of Directive 

2009/28/EC. In the first reading for the amendment of 2015 the Czech Republic along with 

Hungary and Slovakia did a statement expressing their concern about the mutual recognition of 

certification schemes and the distortion of the energy market highlighting the fact that the 

Directive (EU) 2015/1513 amendments’ impact the investments already made. Additionally 

they opposed the cap proposed by the Commission and argued that the 7% share of conventional 

biofuels is the lowest acceptable target ensuring stability and supported the directive under the 

conditions that this would not be changed. (Votewatch Europe 2014) In the second reading of 

the Directive (EU) 2015/1513, the Czech Republic abstained. (Votewatch Europe 2015) Thanks 

to the greener Member States, the public pressure, and the European Parliament support for 

strong limitations of conventional biofuels, the amendments to Directive 2009/28/EC of 2015 

were agreed upon. (Kupzok 2020) The recast of 2018 was debated in parallel to the Paris 

agreement on climate change mitigation. There were three abstentions during the Council vote 

for the recast: Belgium, Hungary and Slovakia. The issue was that the proposition presented “a 

real challenge to achieve in a cost-efficient manner.”(Votewatch Europe 2018) The Czech 

Republic voted against under the statement that it would pursue the same approach as in the 

period of 2009 to 2020 as it has proven to be consistent as the Czech Republic’s renewable 

energy targets were met “7 years earlier than required”. (Votewatch Europe 2018) 

The Czech Republic was generally implicated in the biofuels legislation as it represented 

opportunities to enhance their economy and sustainable development but at the same time 

represented a challenge of environmental protection and technological development. The Czech 

Republic chamber along with the Czech Republic senate made contributions to EU biofuels 

legislations. They highlighted issues faced by Czech Republic during Directive 2009/28/EC 

amendments and recast. Those included the negative effects of excessive use of agricultural and 

high carbon content land for the mandatory production of conventional biofuels and their 
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degradation due to monoculture and issues related to combustion engines efficiency and 

durability. However, those issues were never reported in the Progress Reports of the Czech 

Republic where those negative impacts were claimed to be monitored under “Good Agricultural 

and Environmental Conditions” (GAEC). (Ecofys, Stockholm Environment Institute 2019) 

They called for a better management of fund allocations by the Commission and better 

alignment of regulations with national plans under the principle of subsidiarity and 

proportionality. They supported the development of a sustainable and renewable energy market 

based on market-based solutions that enhance competitiveness, limiting subsidies and further 

supports for conventional biofuels. However, they remained sceptical about further EU 

legislation and binding targets of renewable energy that create market distortion. They 

supported the position of the Czech Republic government in the promotion of non-binding 

targets after 2020, the development of technologies, energy efficiency and national strategies. 

(The Senate, The Parliament of the Czech Republic 2013a; 2013b; 2017; Parlament České 

republiky 2017; 2013) Long legislative processes of two years marked the amendment and the 

recast of Directive 2009/28/EC. These illustrate mainly the disparities between Member States’ 

preferences on biofuels and the evolution of binding targets set by Directive 2009/28/EC. The 

many issues surrounding the biofuels’ sustainability also slowed down the process, as 

disparities of positions between Member States about the measures to be taken were few. 

Already in 2015, the Czech Republic advocated non-binding targets and thus it decided to vote 

against the recast but commit to follow the path towards the renewable energy market along 

with the other Member States.       

 

5.2.2. Monitoring and sanctioning: implementation of EU law in Member States 

After the legislation is decided, the Member States are responsible for the transposition of all 

the components of the directives into national laws and their implementation. The Commission 

has the role to check if this has been done properly and can launch infringement procedures if 

it is not the case. (DG ENER Office Staff 2020) The Commission can enforce action when 

Member States fail to provide “effectively designed measures” (Art. 256 TFEU). The 

Commission then play its role of enforcer. However, no definition is provided for it. In the 

environmental legislation, the enforcement mechanisms are rather weak due to the broad 

definition of what EU environmental measures are and the diversity of Member States’ legal 

and regulatory approaches making the Commission’s assessment of compliance harder. 

(Johnston, Van Der Marel 2016) Member States’ various implementation is due to the nature 
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of the legislation being a directive rather than a regulation or a decision leaving more flexibility 

for Member States’ own interpretations. The biofuel area was and is in an early development 

and even if sustainability criteria provide some kind of base a large number of criteria are hard 

to estimate and set as standards against which Member States performance could be tested. 

Moreover, the infringement procedure takes time with an average of two to four years of judicial 

procedure.  The Directive 2009/28/EC provided a target to be achieved, but only an indicative 

and not binding trajectory of biofuel development. The target in biofuels might not be reached 

but the possibility of an official enforcement after the deadline may not be worth the time for 

the Commission. (Johnston, Van Der Marel 2016) The transposition period ended in December 

2010 for Directive 2009/28/EC. The Commission launched infringement procedures under Art. 

256 TFEU in several countries failing to transpose the sustainability criteria. The Commission 

argued that Directive 2009/28/EC “success relies a lot on the commitment of Member States to 

fully implement the requirements of the EU legislation” and it is a priority for the Commission 

that it is done without unnecessary delays that may jeopardise the EU objectives. (European 

Commission 2011) 

Nevertheless, according to DG energy, alongside the formal role to launch infringement 

procedure and control the progression towards the target, “there are also informal ways” (DG 

ENER Office Staff 2020) for the Commission to change the status quo. It can use reporting 

about the progress, or provide a political message on what needs to be done and come up with 

a new legal proposition and set out “some more implementing legislation”(DG ENER Office 

Staff 2020). But he recognises that under this version of RED the Commission has “no much 

formal powers”(DG ENER Office Staff 2020). Other informal tools might be to pressure 

Member States through naming and shaming but one may argue that those might not be very 

effective. The legally mandatory targets purpose is to push Member States to change the status 

quo in the biofuels area, to reassure the investors and producers and to reinforce the message 

of importance and necessity and commitment. (Johnston, Van Der Marel 2016) Additionally, 

the Commission manages the budget of the EU. The environmental measures adopted must be 

financed and set by the Member States themselves, thus limiting the Commission’s role. (Art. 

192(4) TFEU) However there is a provision through which one may grant derogations of 

financial support from the Cohesion Fund set up by Art. 177 TFEU. The resources for the 

biofuels market development are thus mainly a matter of national policies and the Commission 

do not play a significant role. It only helps to reduce inequalities between Member States.  
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5.2.3. Represent the EU externally 

During the Paris Agreement in December 2015, the EU has been pushing international efforts 

to fight climate change and was instrumental in the negotiation of the Paris Agreement and 

continued to show global leadership. All the key EU legislations for implementing the Paris 

agreement targets were adopted by the end of 2018 including Directive (EU) 2018/2001 as part 

of the “Clean energy for all Europeans” package following the “Energy Union Strategy” of 

2015. (European Commission 2020c) The EU can make agreements and cooperation with third 

countries regarding environmental legislation. Thus, the Commission has a representational 

role but also may negotiate on the behalf of Member States and set global agreements. 

 

5.2.4. Report and evaluate EU legislation and work. 

This last role is based on the Commission evaluation and reporting on the good functioning of 

the EU laws. It assesses if a certain law has fulfilled its objectives and how and research on 

effectiveness, efficiency, relevance, coherence and EU added value. It helps the Commission 

to assess if the set actions should be pursued or changed. (European Commission 2020d) In the 

case of the biofuel legislation, this process is apparent through the evaluations of the 

Commission on the progress of states, the sustainability criteria efficiency and the negative 

impacts of biofuel production. Through the different amendments, the European Parliament 

took a strong position on the fixing ILUC criteria while the Council feared the non-WTO 

respect on free trade and thus asked the Commission to come up with a high-risk ILUC biofuel 

definition for Directive (EU) 2018/2001 and only those will be phased out by 2030. The 

precautionary principle was applied in fixing sustainable criteria. Under the proposition of the 

Commission, the Member States scaled back on conventional biofuels in 2015 for example and 

to formulate policies relating to ILUC effects of biofuels production that were not clear in the 

years of Directive 2009/28/EC establishment. It thus guaranteed that the targets for transport 

energy set by the Directive 2009/28/EC will have no ill effect of ILUC and have a positive 

impact on GHG emissions. (Skogstad, Wilder 2019) 

 

5.3. The Commission’s functions in the EU Biofuel legislation  

We will now look closely at the main components of the Directive 2009/28/EC legislation that 

are linked to the biofuel production. We will evaluate what were the functions of the 

Commission in the good application of those components.  
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5.3.1. Target in transport sector  

The Directive 2009/28/EC Art. 3 to 5 set the mandatory target for Member States in the 

transport sector. In the interview with DG ENER he explained that the more stringent target in 

transport reflects the specificities of the transport sector. (DG ENER Office Staff 2020) The 

other targets are differentiated because the Member States started from different positions. The 

one in transport sector is a bit less marked and thus it was easier to have a common target. There 

is also the question of harmonization that applies even if he argues that there can be pros and 

cons. The only thing harmonized under Directive 2009/28/EC was thus the sustainability 

criteria but the ways to achieve the target in transport was not. The Commission motivation was 

to set ambitious targets for renewable energy to promote sustainable development and pursue 

the environmental goals of the treaties. During Directive 2009/28/EC negotiations in 2008, the 

scientific uncertainty created divisions between Member States, Members of the European 

Parliament and economic and environmental groups and the target received high attention and 

critics related to issues about the normative concerns around sustainability development and 

the Commission’s capacity to ensure the biofuels sustainability. (Renckens, Skogstad, Mondou 

2017) But the Commission reacted in order to set the targets and based itself on the most recent 

knowledge and did not wait for clear scientific results in those controversial areas. (Kupzok 

2020) Additionally, it took into account the precautionary principle, and reassure the Member 

States that the Commission will continue to research on the issues identified and enlarged the 

only biofuel-based target to all renewable energies. (Amezaga, Boyes, Harrison 2010) Through 

the development of the EU biofuel legislation we can see the Commission effort to deal with 

issues and negative effects of biofuels. It sought to limit the conventional biofuels to promote 

the development of the advanced biofuels by fixing caps in the target. It sets long-term 

ambitious goals to develop a sustainable energy market and tackle climate change through a 

constant research negative biofuels impact and technological development.  

 

5.3.2. Support Schemes 

Directive 2009/28/EC proposes different measures for Member States in forms of support 

schemes that shall be established to regulate and promote the use of biofuels in order to reach 

the set target. It encourages in particular the Member States to create joint support schemes and 

the harmonization of joint projects and schemes. They are defined in the Directive 2009/28/EC: 
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(k) ‘support scheme’ means any instrument, scheme or mechanism applied by a Member State 

or a group of Member States, that promotes the use of energy from renewable sources”. The 

instruments are not restricted and include “investment aid, tax exemptions or reductions, tax 

refund” and “renewable energy obligation support schemes” Directive 2009/28/EC such as 

green certificates, quotas and price support schemes as feed-in tariffs (FIT), feed-in premiums 

(FIP) and premium payments. (Banja, Sikkema, Jégard, Motola, Dallemand 2019) The Czech 

Republic did not create any co-operation mechanisms and joint support schemes at first and 

then set a joint feed-in premium system was set together with central and Eastern Member 

States. (Held, Gephart, Visser, Klessmann,, Ragwitz 2014) (European Commission 2019b) 

The support schemes are market-based tools and national tools mainly. The Commission has 

no special role in the establishment of those schemes. It has only the ability to launch a court 

procedure if the support measures are barriers to the free internal market. The ambition of the 

EU is to extend harmonization of national support schemes in order to avoid distortions of the 

market. (Banja, Sikkema, Jégard, Motola, Dallemand 2019) 

 

5.3.3. National Renewable Energy Action Plan 

Directive 2009/28/EC sets obligations for Member States in Art. 4 to establish NREAP along 

with the transposition of the Directive. They are based on a template established by the 

Commission as it was crucial to understand how Member States intend to reach and progress 

towards the targets set in Directive 2009/28/EC. (Johnston, Van Der Marel 2016) It presents 

the strategies and methods each Member States would establish to meet their obligations and 

the expected trajectory. They were then used by the Commission to assess the Member States 

evolutions. If a state failed behind the schedule its obligation was to resubmit a corrected 

NREAP to the Commission. Directive (EU) 2018/2001 also established equivalent documents 

called “National Energy and climate plans” (NECPs). In Czech Republic the NREAP 

establishment fell behind schedule along with the Directive 2009/28/EC transposition. The 

NREAP presented in 2010 had to be corrected and the new NREAP was established only in 

2012. The Commission however had no decision-making power to demand from the Member 

States to adopt a “better” plan as the Directive 2009/28/EC leaves a wide discretion to Member 

States regarding the measures to be taken. However, this allows a higher accountability of 

Member States to the Commission and the ability of foresight, comparison and analyses.  
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5.3.4. Reporting 

Directive 2009/28/EC set a reporting obligation every two years by Member States in Art. 22 

and by the Commission in Art 23. The Member States must provide detailed documents 

presenting estimations, methods and progress of the target. The Commission in return must 

establish EU wide progress reports plus reports on third countries. (Hancher, Winters 2017) 

They also use it to identify and analyse the issues related to sustainability of biofuels and 

administrative burdens and propose corrective actions. (European Commission 2015) The 

Commission had to additionally report and assess the impacts of biofuels on socio-economic 

criteria not included in Directive 2009/28/EC due to a lack of knowledge about the cause and 

effects path. (Amezaga, Boyes, Harrison 2010) To write its scientific reports, the Commission 

rely largely on its own research centres inside the institutional body and on Eurostat. External 

agencies do not play a major role while they can report on their-own. (DG ENER Office Staff 

2020) 

The reporting requirement on the operation of different components of the Directive 

2009/28/EC aims to increase the information available, transparency, improve oversight by the 

Commission and enable to share best practices and learning. (Toop, Alberici, Staats 2019)  

 

5.3.5. Sustainable Criteria 

The sustainability criteria are a major component of the Directive 2009/28/EC. It established 

them for biofuels only and Member States had to accept as sustainable any biofuels that satisfied 

those criteria that were harmonized at EU level. Later on, the Commission developed concrete 

methods for calculating ILUC effects, which were added to the list in 2015. Finally, the recast 

in 2018 enlarged their application to the whole production of biomass. It additionally allowed 

Member States to set more ambitious criteria of sustainability on some types of biofuels. The 

research inside the Commission on sustainability criteria is on-going under Directive (EU) 

2018/2001. It continues to work on a the creation of an implementing act on sustainability of 

forest biomass and also a data base on trade and biofuels market. (DG ENER Office Staff 2020) 

They were transposed in Czech Republic and the biofuel production was monitored and 

controlled within the framework of GAEC. (Ecofys, Stockholm Environment Institute 2019; 

Ministry of the Environment of the Czech Republic 2020) 

The sustainable criteria requirements of biofuels are set higher than that was set by Member 

States before and go beyond international obligations.(Schmeichel 2014) Moreover, the 
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biofuels sustainability criteria were the only aspect of the EU legislation that was harmonized 

at EU level. In fact, biofuels were seen as any other goods of the internal market and thus 

regulated as any other goods in respect of Art. 114 TFEU. For the Commission to propose 

harmonization, an obstacle for market functioning must be clearly identified and simple 

heterogeneity of national legislations is not enough an argument for harmonization. When 

Member States started to set separate and national legislations on the negative effects of biofuels 

production, the necessity to regulate their harmonization to limit obstacles for free trade 

appeared. The sustainability criteria of Directive 2009/28/EC were designed to remove those 

possible obstacles through the harmonization of standards of biofuels and facilitate the 

expansion of biofuels that will help to meet the 10% target while restricting more stringent 

provisions at national level. However, opting up remains possible for Member States, but only 

under the Commission approval as the provision to protect fundamental freedoms within the 

internal market delimit the maximum criteria. Thus, the unique harmonization biofuels 

sustainability criteria provided to the Commission to gain more authority in the management of 

environmental protection and set more harmonized regulations, than in other renewable energy 

sectors. However, the shared competences in all these areas restrain the Commission on the 

kind of legislation it can propose and the level of common and integrated measures.  

 

5.3.6. Voluntary Certification Schemes 

The sustainability criteria are controlled by voluntary certification schemes defined in Art. 18 

of Directive 2009/28/EC. It is private actors that establish them mostly from collaboration of 

non-governmental organisations and businesses, and sometimes, governments and 

intergovernmental organisations. (Lin 2012) Directive (EU) 2018/2001 include in Art. 30 

stricter rules for voluntary schemes and third party auditing with a stronger national and EU 

oversight. (European Commission 2019b) 

The Commission role in this case is to approve the certification schemes and to review their 

accuracy every five years. This allows the certification to be valid at a European scale increasing 

its acceptance. (European Commission 2020e) The tendency of the Commission is to recognise 

a wide range of certification schemes to enable producers to choose those that fit their needs 

the most and reduce administrative burdens as some certification schemes might be too costly 

for small-scale producers. (Lin 2012) However, the Commission remains accountable to 

Member States on the way it approves them. (Naiki 2016) The Czech Republic set a voluntary 

scheme-based system using duty point compliance. The certification bodies accredited by the 
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Czech Republic institute of accreditation can receive an authorization from the ministry of 

environment to certify economic operators. The Czech Republic producers use mainly national 

certification schemes (Ministerstvo životního prostředí 2020) and the International 

Sustainability and Carbon Certification (ISCC) of 2016. (Toop, Alberici, Peters, Kretschmer 

2012) 

The Commission has a larger role in this area. The Member States have the obligation to 

recognise that the sustainability criteria were met if approved by the Commission recognised 

certifications. The harmonization of the certification schemes is however not the target as for 

sustainability criteria according to the interview with  DG ENER Office Staff 2020. But the 

Commission may set minimum requirements leading to a small level of harmonization but the 

main desire is that the certifications may work together and remain compatible while staying 

suitable for market functioning and enhancing stricter criteria than those in Directive 

2009/28/EC. (DG ENER Office Staff 2020) The expertise and knowledge of the private actors 

might be the reason to leave a certain freedom in the variety of certifications applicable. 

According to the communication with the Czech republic Ministry of Industry and trade the 

Commission is currently focusing on the shares of renewable energies to be achieved in next 

years, but from his perspective it should rather focus on the sustainability criteria and especially 

the control of the recognised voluntary certification schemes because it remains rather passive 

in this area. The last recast opened up the process of voluntary certification schemes recognition 

by allowing the Member States to report on bad schemes and the Commission must investigate 

on the matter.  

 

6. ANALYSIS  

 

The Member States and the EU are making policies on biofuels in an uncertain environment. 

The Czech Republic is a rational actor that cooperates in this are but tries to push its preferences 

at the front. The Commission is also rational and evolve in a way that is the most favourable to 

its interests by pushing more harmonization where it is possible and efficient and advocate more 

integration between Member States. In the biofuel area, the choice of cooperation is the 

outcome of the identification of a common problem relating to energy security and climate 

change. The prospect of gains from cooperation for Member States in this area is higher than 

of non-cooperation in to pursue of those goals as any free rider create costs for others. For 
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cooperation the Member States chose to delegate authority and discretion to the Commission 

though the Treaties. They also fix the control mechanisms that limit the discretion. 

They set the rules of the game between Member States and the Commission in establishing EU 

laws, together with the European Parliament that has its own role. The two actors’ 

characteristics is that they have divergent views and preferences in the area of biofuels and 

specifically on their sustainability. The Member States are as well heterogeneous in their 

balance of power in the Council, giving the Czech Republic a less prominent position in 

advocating its preferences. Thanks to the Treaties we can assess the functions delegated to the 

Commission and the control mechanisms established to limit Commission’s discretion. The 

legislation on biofuels provides information on the goals the Commission should attain and the 

tools that it has for it. It will allow us to investigate on the level of discretion and power of the 

Commission on the biofuel legislation evolution. First, we looked at the roles of the 

Commission established by the Treaties. The delegation of discretion to Commission in those 

roles should be explained by the goals it is supposed to achieve and the benefits the Member 

States expect. The Treaties establish the contract of delegation that set the relationship, transfer 

authority to the Commission and establish hierarchy.  

We expected in our first proposition that the role of the Commission in the Treaties would allow 

Member States to reduce costs of policy making in the biofuel energy area. And indeed, the 

Commission has the role of agenda-setter; it monitors EU law application and may enforce it. 

Its expert role is however less prominent. The Commission functions of agenda setting, 

monitoring and enforcement, together with expert role and credible commitment functions 

correspond to the functions of PA theory. 

We observed first that the Commission possess the monopoly of agenda setting and legislative 

proposal. The Treaties, leaving wide discretion to the Commission, establish this monopoly. 

The Member States goal here is to show credible commitment to the European project and the 

reduction of cooperation and policy-making costs as a whole but what about the legislation on 

biofuels? The Agenda-setting discretion depends on mainly the decision-making rules, 

amendments and voting rules of unanimity of qualified majority voting. The biofuels are 

legislated under the shared competence of Commission and Member States and is subject to the 

subsidiarity and proportionality principle. Thus, the Commission proposition for legislation 

must qualify as necessary to deal with common issues, or to attain a common goal that can be 

better solved or reached at the European level. Those measures should set only what is 

necessary to achieve the goals and leave the rest to the Member States national legislation. This 
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allows the Member States to facilitate cooperation and commitment. Even if the Commission 

must provide reasons to act at a supranational level, it leaves the Commission some discretion. 

Under shared competences, there is a leeway for argumentation.  

The Commission could argue that the biofuels were an area that needed to be solved and 

managed at EU level, as they were the only tools to tackle climate change, reducing the GHG 

emissions in the transport sector while developing a sustainable internal biofuel free market 

was crucial for the biofuels competitiveness. The Commission also represented the EU interests 

at the Paris climate summit and thus reaffirmed the commitment of the Member States to pursue 

hard environmental measures and tackle climate change.  

The legal basis for Directive 2009/28/EC and Directive (EU) 2015/1513 were based on the EU 

environmental goals and the harmonization of the internal market. They first promoted the 

development of biofuels and the second regulated their sustainability through harmonization of 

criteria. Both demanded that the legislation was set to pursue a “high level of protection” but 

no definition was provided leaving some discretion to the Commission to establish and propose 

what it should be concretely. The Commission promoted mandatory targets and strict 

sustainability criteria. The environmental measures should also be based on four principles that 

guarantee this high level of protection. The prominent principle in biofuel legislation was the 

precautionary principle. This means that the biofuel legislation was adopted even if there were 

many uncertain aspects about the actual consequences as the current knowledge was not 

developed enough.  But the stake at the time was to combat climate change and this made 

possible the creation and application of biofuels legislation as they were the only sufficient tool 

in the transport sector to pursue that goal. (Bourguignon 2015) In fact, biofuels positive effects 

on climate change and sustainable development were highly criticised and the Commission 

advocated their promotion under the precautionary principle while setting the obligation of 

future research and the rights to make changes and revisit the legislation based on new scientific 

arguments. Moreover, the Member States were divided on biofuel legislation, leaving the 

Commission with more discretion to propose legislation based on scientific reasons that were 

in favour of biofuel promotion.  

Moreover, the ordinary legislative procedure applied for all proposed legislations on biofuels. 

The qualified majority voting in the Council and the simple majority in the European Parliament 

thus left more discretion to the Commission on the content of the proposal as it were easier for 

the other institutions to adopt it than to amend it.   
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However, Member States set some institutional control mechanisms that limited the 

Commission discretion. Already in the appointment and dismissal of the Commission, the 

Member States play a major role by influencing the initial and endogenous preferences of the 

Commission members that are automatically also influenced by their proper national policies. 

Plus, the European Parliament can vote the dismissal. Moreover, the monopoly of legislative 

proposal is altered a little bit by the possibility for European Parliament and the Council to ask 

the Commission to deal with some special issues. Another problem of Commission autonomy 

on proposing legislation is that it relies on external information and thus can be influenced. The 

other limitations were written in the articles of the Treaties used as biofuel legislation bases. 

Art. 192 TFEU regarding environmental goals and Art. 194 TFEU on energy, guaranteed the 

Member States independent to fix their own energy mix and EU legislation affecting this ability 

have to be passed under the special legislative procedure setting higher constrains of the 

Commission and more power to the Council. Relating to the environmental protection, one 

could argue that Directive (EU) 2018/2001 based on Art. 194 TFEU provides less discretion to 

the Commission as the policies should only guarantee “preservation and improvement” rather 

than “high protection”, lowering the possible ambition of EU legislation dealing with 

environment as well as the possibility of renewable energies as written in the treaties.  Finally, 

the Treaties guarantee a safeguard clause for Member States.  

Moreover, biofuels represented a politically sensitive issue. Additionally, to the already limited 

possibilities of legislative proposal due to shared competences, the discretion of the 

Commission was lower during Directive (EU) 2015/1513 legislative process as the proposition 

was agreed under the second reading of the ordinary legislative procedure, requiring unanimity 

in the Council and absolute majority in the European Parliament. Moreover, the legislation was 

decided as Items B. The measures of sustainability criteria were a source of disagreement as 

there was a lack of clear knowledge and thus the directives established new comitology 

committees. This heterogeneity between Member States on the sustainable criteria, allowed the 

Commission to gain more discretion but the committees checked it. The comitology process is 

a classic “police patrol” control mechanism that oversees and controls the Commission 

implementing power through examination of the Commission decisions retaining the right to 

overturn it by majority voting. The area where the Commission had more power to influence 

was thus more controlled by the Member States during the decision-making process. But in the 

end, it reduced the costs for the Member States to make policies on biofuels, as the function of 
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the Commission was to fix the targets and sustainability criteria that would allow all Member 

States to cooperate effectively. 

The function of Commission to monitor and enforce EU law is rather restrained. Its main ability 

to control is through the infringement procedure in case a Member State fails to transpose the 

EU legislation or to set “effectively designed measures”. In the biofuel directives, there are 

large varieties of measures possible for Member States to choose and the estimation of “non-

fulfilment” is hard to do.  The biofuel target achievement is binding, but the trajectories taken 

by Member States are not. Member States mainly finances the promotion of biofuels, with only 

a participation of the EU through the allocation of the Cohesion Fund in order to minimize 

disparities between Member States. Thus, it reduces the ability to judge if the Member States 

do not respect the Directive and to influence the evolutions. Moreover, the procedure is long, 

and the effectiveness of the official judgement reduces as one get closer to the year where 

targets are supposed to be met. The informal processes might be better to control Member 

States. Therefor the Commission has low formal power to impose the Directives. But the 

compliance of Member States to Directive 2009/28/EC was likely as it was based mainly on 

their own practices. The support by Member States for biofuels development was likely because 

they are generally politically attractive at EU level as they are able to mitigate climate change, 

enhance security and stimulate rural development. (Palmer 2015) 

Then the Commission reports and evaluate at EU level the sustainability criteria effectiveness, 

the biofuels negative impacts and the effectiveness of measures taken. Its expert role is 

nevertheless less prominent as those reports are mainly used to assess measures and share best 

practices. However, the Commission obligation was to research on the factors that were not 

included in the sustainability criteria and raised controversies on the ability of the Directive 

2009/28/EC to achieve its goal.  

Therefor we can say that the Member States delegated functions to the Commission that reduced 

costs of policy making but set high control mechanisms as the energy area is an important factor 

in state policy. The Directives set a framework for cooperation and common goal achievement 

for Member States in the EU.  Success relied on the proper implementation by Member States 

and their full commitment 

In this part we will focus on the secondary legislation on biofuels, and its components. It first 

fixed same long-term binding targets for all Member States, as there were lower disparities 

between Member States in this area. It was based on the precautionary principle, allowing the 

change of policy in 2015, passing from the promotion of conventional biofuels to advanced 
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biofuels. It was set to reassure investors, but the policy turn decreased their trust.  The binding 

target enhances the credible commitment of Member States towards climate change mitigation 

and sustainable development. The efficiency of this target is however mitigated. There was only 

a slow progress and the sustainability of biofuels production and use was questioned.  The fact 

that the enforcement of the target is also low adds to the fact that there is a lack of efficiency. 

It nevertheless enhances cooperation and minimizes incomplete contracting and cycling of 

policy alternatives. This target comprises some delegations to the Commission, with the ability 

to issue implementation regulation and take some decisions with discretion to take measures 

that alter the policy as seen in 2015. And even in practice it is limited, it has the ability to impose 

fines.  

The target is to be achieved by Member States thanks to support schemes that are national tools. 

The cooperation of them depends on the Member States alone and the harmonization of such 

measures is only possible if they present barriers for trade. The Commission thus enjoy only 

some discretion in order to monitor the good functioning of the market, and make sure the 

support schemes are effective enhancing the credible commitment of Member States.  

The trajectory expected by Member States must be reported in the NREAPs and then the 

NECPs. There were mainly used to compare and assess the measures set by Member States 

towards the target. A wide discretion is still given to Member States on the measures they can 

set, and compliance is hard to evaluate. It mainly enhances the credibility of commitment of 

Member States again as they set a ten-year plan and allows a global assessment of measures 

that can lead to better efficiency of policies. It gives the discretion to the Commission to request 

information complemented by the possibility to impose penalties if the plans are considered 

ineffective to reach the target. However due to the complexity of measures it is complicated to 

do.  

The Member States along with the Commission must report on the evolution towards the target 

and the first on national progress the latter on European progress. The Commission must report 

as well on the negative impacts of biofuels and possible ameliorations providing new expert 

information. The reports enhance transparency and best practices along with issues related to 

biofuels. This reporting allows an evolution towards more efficient policies and to control the 

evolution.  

Sustainability criteria are fixed by the Directives and guarantee that the biofuels counted in the 

target are sustainable. The Commission set harmonized measures and methods for evaluating 

the sustainability of biofuels the Member States would count into the target. The criteria faced 
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many criticisms and the Commission set further obligations in order to reduce the controversies 

about the biofuel’s negative impacts on the environment. In Directive 2009/28/EC it even 

enlarged the criteria to all biomass production. The Commission authority is higher regarding 

this aspect of the biofuel legislation, as its role was to set the scope and scale of the criteria and 

to research on possible amelioration and better efficiency of environmental protection. Being 

regulated at the EU level it enhanced the credibility of commitment of Member States, it 

allowed efficiency of policies by improving the criteria and setting harmonized measures. 

Moreover, the obligation to meet those criteria in order to count the biofuels in the target 

enhanced the enforcement of those measures in Member States. There was a delegation to the 

Commission of the possibility to issue implementing regulation and the right to take measures 

that alter the policy, to negotiate with 3rd countries on those measures and at last the possibility 

to extend the discretionary authority to new economic sectors and areas such as biomass and 

ILUC.  

Those criteria were regulated by voluntary certification schemes managed by external actors. 

Those schemes had to be recognised by the Commission in order to be able to validate the 

biofuels sustainability. There is no harmonization of those schemes and Member States can 

choose the one that fits the most or develop their own, that must be then recognised by the 

Commission. In Directive (EU) 2018/2001, the Member States gained more influence in the 

recognition process by being allowed to report on potentially bad certification schemes.  This 

process enhanced the efficiency of policy making by making the certifications efficient in all 

Member States and facilitates the enforcement of the sustainability criteria.  

Therefor we conclude that the biofuels legislation enhances the credibility of commitment of 

Member States towards the development of sustainable energies and climate change mitigation. 

We however must say that the efficiency of policy making is medium as there are high 

constrains and low discretion for the Commission to control and set penalties due to 

complicated assessment of the efficiency of national measures. There is rather medium 

cooperation Member States set their own energy mixes and harmonization is present only in 

sustainability criteria and the represented by final harmonized target to be achieved. The 

enforcement of the Directives is rather low because of the type of legislation being a directive 

leaving wide possibilities for Member States to choose measures to attain the common target. 

The Commission then provide some expert information relevant to assess the overall EU 

situation but is not the main reason for Member States to delegate discretion to the Commission 

and is more a way to reduce costs of national research on the EU as a whole rather than just 
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national situation. The delegation of executive power in the Directive is relevant only in the 

establishment of the binding target and the sustainability criteria, but again the other aspects 

reduces significantly the ability of the Commission to exercise those powers of enforcement 

and regulations. The Commission nevertheless allows cooperation on the targets and 

sustainability criteria by establishing legislation that is accepted by Member States.  

We can argue that this analysis, based on a rather restrictive PA theory may have omitted some 

important factors.  Indeed, if we look at the historical or sociological institutionalism, we may 

see that some other aspects might have explained the Commission’s role in the biofuel 

legislation and management. In fact, there are some informal norms and aspects of external 

influence that we didn’t took into account such as the consensus tradition in the EU or the lobby 

of third parties. Then there is also the influence of the institution in time and in terms of “lock-

ins” that might have been something to explore in this case such as the increasing role of the 

European Parliament. The other limitation may come from the congruence method of finding 

evidences. The causal mechanisms are less clear, and the data goes less into details. A useful 

amelioration would be to verify the findings by using another theory that might provide 

different results. However, the PA theory provide a framework and clear logic of causes and 

outcomes. This provides a validity of the method and analysis.  

 

CONCLUSION 

 

Based on our analysis, we can now conclude by answering our hypothesis and research 

question.  First, we expected that the Commission had some role and discretion in the biofuel 

legislation, and we expected that those roles were delegated by the Member States together with 

some control mechanisms. Then we said that the level of discretion will depend on the functions 

delegated to the Commission by the Member States. We looked at the functions and level of 

discretion of the Commission in the Treaties and in the secondary legislation related to the 

biofuels and established if some executive or rather some non-executive delegation were 

present.  

To answer the first hypothesis (H1), that the Member States (Czech Republic) delegate 

functions to the Commission in order to reduce transaction costs of policy making in biofuels. 

We based argument on the PA theory proposition, saying that delegation from a principal to an 

agent is based on a rational and functional logic of costs minimization. We fixed that, in the 
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case of biofuel legislation. The prediction that we made is that the Commission will have 

functions of agenda setting, monitoring and enforcement and expert role that would benefit the 

Member States in lowering the costs of policymaking and negotiations. We then argued that the 

Member States will be rather protective and that we should observe some restrictive control 

mechanisms. The biofuel area is an important energy issue and that Member States choose to 

cooperate despite their divergent views especially in the area of biofuels’ sustainability and 

measures to be set. We observed that the Commission had the functions expected by the theory 

of agenda setting and monitoring and enforcement. Its expert role was however less prominent 

as developed only for the sustainability of biofuels. The first two functions delegated show 

credible commitment of Member States, and lower costs of cooperation and policy making in 

the biofuel area. The shared competence restricts the Commission but leaves a possibility of 

argumentation. The Commission set general framework of biofuel legislation and established 

the level of environmental protection even if this latter was reduced by Directive (EU) 

2018/2001. The precautionary principle moreover allows the Commission to act based on the 

argument that it is better to do something than nothing and to deal with further issues later on. 

However, we identified some rather restrictive control mechanisms additionally to the shared 

competence limitation to agenda setting. First the institutional checks were set through the 

Commission’s appointment and dismissal mechanisms, the legislative processes set, together 

with the right of Member States to establish their own energy mix, and safeguard clauses. The 

Commission thus established rather a framework for policies and only biofuels’ sustainability 

was set more prominently and directly by the Commission. Additional oversight by “fire 

alarms” possible by Member States and external actors exists and also “police patrol” 

mechanisms were also set through the comitology procedure where new committees were 

established prominently in the area of sustainable criteria development. Finally, the 

enforcement and monitoring role were clearly restrained. The non-binding trajectories, the 

variety of measures chose by Member States and the duration of the procedure makes the formal 

process of infringement procedures rather ineffective and hard to set. Our hypothesis is only 

partially confirmed.  The Commission allows to set biofuels European legislation and reduce 

the costs of cooperation regarding for specifically the concrete criteria of sustainability or the 

framework for the achievement of a common goal and monitor its development providing 

information for Member States. It nevertheless provides only a small role of expert related only 

to the sustainability criteria while having limited possibilities of enforcement. The Commission 

has indeed some of the functions that lower costs of policy making and negotiation for Member 



 61 

States. But the high control set by Member States, reduce the benefits of the delegated functions 

and leave the success of the policy achievement to the Member States.  

The second hypothesis (H2) addressed more specifically the discretion of the Commission in 

the biofuel legislation. We expected that the changes in the biofuel production in Czech 

Republic were driven by the Commission, if as set by the PA theory the reasons for delegation 

that provide high discretion are based on the logics of the expected outcomes of credibility and 

efficiency possible through the facilitation of cooperation, the production of expert information 

and knowledge and the increase of credible commitment for states. In the biofuel area we thus 

expected that the Commission enjoys discretion for those reasons as the biofuels policy area is 

complex and cooperation and enforcement important but uncertain. In our analysis we can see 

that the functions and discretion of the Commission in the area of biofuels is related in some 

ways to credible commitment but less to efficiency of policymaking. The Directive 2009/28/EC 

and Directive (EU) 2018/2001 set binding targets that enhance credible commitment of Member 

States towards the development of biofuels. However, the variety of possible measures and the 

lack of enforcement power of the Commission mitigate the efficiency of policy making. 

Moreover, the Commission enjoys some discretion in monitoring biofuels in the internal market 

as any other goods, but the main regulations are left to Member States through support schemes. 

The main monitoring of Member States trajectory is done through NREAPs and NECPs that 

enhance the credible commitment of Member States and the assessment of the efficiency of 

policy making, but the lack of Commission’s ability of enforcement lowers the actual 

commitment and efficiency of the biofuels policies. The sustainability criteria are the area 

where the Commission’s function enhances the most the credibility of commitment of Member 

States and allows efficiency of policymaking by improving the criteria and setting harmonized 

measures. It is illustrated by the Commission’s responsibility to report and evaluate biofuels 

legislations and sustainability measures and to come up with more expert knowledge and better 

legislations in the future. The Commission also has more enforcement power in this area 

through the recognition of voluntary certification schemes. The discretion of the Commission 

is thus higher in this area of the biofuel legislation, even if it was restrained by the Directive 

(EU) 2018/2001 by allowing Member States to play a role in the recognition of certification 

schemes.  If we look at the Czech Republic in particular, we can see that its position is to 

continue the development of biofuels not under the obligation of set targets, but with the 

Commission regulating the sustainability criteria, providing more expert role in this area and 

monitoring the biofuel production at the level of the internal market. The biofuel legislation 
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enhances credible commitment of Member States towards the development of sustainable 

biofuels and climate change mitigation. However, the efficiency of policy making is medium, 

with a highly constrained Commission. In fact, the enforcement mechanism is weak, national 

measures’ assessment difficult. There is only a harmonization of targets but not of measures to 

achieve them, with the exception of sustainability criteria. As we said earlier, the delegation of 

executive power is relevant only in the establishment of the binding target and the sustainability 

criteria. The Commission nevertheless allows cooperation on the targets and sustainability 

criteria by establishing legislation that is accepted by Member States. We can say that the 

willingness of Member States to delegate functions enhancing their credible commitment, 

confirms our hypothesis, but the function of efficiency of policy making is not confirmed as it 

is very restricted by the scope of the Commission powers.  

Based on our analysis, and the assumption of the PA theory our answer to the question: what 

drives the change of shares of biofuel production in Czech Republic, under the European Union 

legislation of the Directive 2009/28/EC and Directive (EU) 2018/2001 initiated by the European 

Commission, is as follows. Only the Commission’s decisions regarding the sustainability 

criteria directly influence the Czech biofuel market. The target to be achieved and the measures 

to be set rely on the national policies.  And even if the “binding nature” of the legislation 

enhance the credible commitment of the Member States, the number of restriction and the actual 

limitation of the Commission lower the actual influence of this institution and its function to 

set effective policies. The Commission thus sets a framework for the development of biofuels 

policies as well as general priorities for the Czech Republic but has little power to impose 

European measures and harmonization. The actual political measures as well as the evolution 

of biofuels in Czech Republic rely mainly on national policies. Therefor the Czech Republic 

biofuels market is induced at first by the framework set by the European laws but is managed 

mainly by the national regulations that influence its evolution and changes.  
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