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Abstract 

 The Master’s thesis “Food Waste in the United States as an Issue of Federal Public 

Policy Making” analyzes the role of the federal government in dealing with food waste. It 

mainly focuses on federal legislation, but it also examines actions on the state level to 

illustrate the contrast between the two. In the thesis, the author examines the causes and 

sources of food waste, federal jurisdiction for intervention, and the history of passed 

legislation, as well as proposed legislation, and solutions. The main goal of the thesis is to 

demonstrate that federal involvement is fundamental in achieving any significant change, 

but so far has failed to do so. 

Primary literature consisting largely of bills, materials published by federal 

agencies, and reports by non-profit organizations were used to uncover the character of 

passed legislation. Academic secondary literature in the form of articles, reports, and 

factsheets offered context to understand the scope and impacts of the legislation.  

Analysis of those sources revealed federal authority to deal with the issue, as well 

as possible obstacles standing in the way of an extensive federal intervention. Research 

also showed that in the absence of federal action, some states have stepped up to introduce 

legislation to reduce food waste, but this legislation is actually harmful on the national 

level. 

  

Abstrakt 

 Magisterská práce “Plýtvání potravinami ve Spojených státech amerických jako 

otázka tvorby federální politiky” analyzuje role federální vlády v řešení plýtváním 

potravinami. Práce se převážně soustředí na federální politiku, okrajově se však zabývá i 

politikou na státní úrovni. Autorka se věnuje příčinám a zdrojům plýtvání jídlem, federální 

autoritou tento problém řešit a legislativou, která byla doposud přijata nebo navrhnuta. 

Hlavním cílem práce je prokázat, že k dosažení zlepšení situace je nezbytná angažovanost 

federální vlády. 

 Pro účel analýzy bylo využito primárních zdrojů, které umožnily odhalit analyzovat 

existující legislativy a sekundární literatury, která poskytla potřebný kontext. Samotná 

analýza prokázala federální autoritu angažovat se v boji proti plýtvání potravinami a 



potenciální překážky, které bude vláda muset překonat. Výzkum také odhalil, že kvůli 

nedostatkům federální legislativy potřebné zákony implementují jednotlivé státy, avšak 

tyto kroky mají celonárodně negativní dopady. Výsledky této práce ukazují, že i přes 

možné obtíže, je federální intervence nezbytná ke zmírnění problému. 
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Introduction 

The United States is the world's single largest contributor of food waste. When 

recalculated into per capita waste, only Australians generate more than the Americans.  1

Estimates on the amount of wasted food vary, but some sources suggest that up to 63 

million tons or 40% of food get discarded annually.  2

Food gets lost all across the supply chain, starting at the field and ending with the 

consumer, with the biggest losses occurring in the final stages of the food chain. Despite 

the severity of the issue, public knowledge of the problem is limited and federal action so 

far is lacking. 

The most important legislation regarding food waste was the Good Samaritan Act 

(GSA), passed in 1996, which created liability protection for good faith donors, thus 

incentivizing donating food instead of throwing it out. Since then, the federal government 

has broadened the protections under the GSA and introduced tax incentives for food 

donations. Food waste reduction measures have also been supported in the 2018 Farm Bill 

and by programs established by the Environmental Protection Agency (EPA), United States 

Department of Agriculture (USDA), and Federal and Drug Administration (FDA). A great 

momentum came in 2015, when the Obama administration pledged a goal of reducing food 

waste by half by 2050. The Trump administration has embraced the goal, but is not doing a 

lot to achieve it, moreover, not a single legislation on food waste (with the exception of 

portions of the 2018 Farm Bill) has been passed since the announcement of the reduction 

goal. The ongoing federal actions focus mostly on education programs, grants, and public-

private partnerships.  

The current federal approach is insufficient and ineffective in tackling the issue. In 

its present form, it will most likely not lead to a 50% waste reduction in just ten years from 

now. This might be partially due to the limits of federal authority to enact environmental 

 T. Wang, “Per Capita Food Waste Of Selected Countries Worldwide In 2017,” Statista, 1

April 9, 2019, https://www.statista.com/statistics/933059/per-capita-food-waste-of-
selected-countries/.

 2018 U.S. Food Waste Investment Report: Trends in Private, Public, and Philanthropic 2

Capital (ReFED, 2018), 5, https://www.refed.com/downloads/ReFED-2018-US-Food-
Waste-Investment-Report.pdf.
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protection. The federal government draws authority from the Constitution and enacts 

policies within its scope of power. However, the federal government has historically been 

able to find in the Constitution sources of power to protect the environment. Moreover, 

even though food waste has been overwhelmingly framed and approached as an 

environmental issue, it also has economic and social consequences, creating even more 

opportunity for federal intervention. Therefore, the initial assumption that the federal 

government does not deal with food waste because it does not have the authority to do so is 

wrong. Nevertheless, it is true that the division of power between states and the federal 

government stands in the way of effectively dealing with the food waste issue. In the 

absence of strong federal policy, some states are therefore stepping up to introduce stricter 

regulations themselves. In this case, cities and states can serve as laboratories determining 

the efficiency and obstacles of individual food waste reduction efforts. This creates a huge 

advantage for the federal government, since states are in fact testing possible federal 

policies. 

Additionally, food waste is not a widely known issue. Mainstream media usually do 

not report on food waste and related federal action and primarily focuse on other 

environmental issues. Americans are quite unaware of the problem and relevant legislation, 

signaling a major disconnect between the public, the government, and the food waste issue. 

This can be due to the lack of media coverage and chaotic and unclear governmental 

actions and solutions. The “first known nationally-representative consumer survey focused 

on wasted food in the U.S.“  conducted in 2015 showed only 42% of respondents heard or 3

saw information about food waste the previous year and only 24% described themselves as 

“very knowledgeable” about food waste. The data also showed cluelessness regarding the 

amount of food individuals throw away and the overall amount of food waste produced in 

the United States. Around 55% of respondents believed less than 40% of food is discarded 

in the United States. Most respondents also reported low percentage of food they discard 

themselves, suggesting a portion of Americans are not even aware of their contribution to 

 Roni A. Neff, Marie L. Spiker, and Patricia L. Truant, “Wasted Food: U.S. Consumers' 3

Reported Awareness, Attitudes, and Behaviors,” Plos One, June 10, 2015, https://doi.org/
10.1371/journal.pone.0127881.
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the issue.  A 2019 Pew Research Center survey focusing on public views and individual 4

action regarding environmental protection reported eight in ten Americans seek to reduce 

their food waste, suggesting rise in awareness about the issue.  However, the purpose and 5

wording of the surveys are so different it cannot be considered a sufficient proof of 

awareness growth. 

This thesis examines the role of federal government in dealing with the issue of 

food waste. “Food waste” refers to losses of edible foods at the end of the supply chain, 

based on actions made by retailers, food service providers, and consumers. Losses along 

the early stages of the chain are called “food loss”. Both terms only measure products 

intended for human consumption and do not include inedible parts of foods, such as pits 

and stems. They also include food initially intended for human consumption but diverted 

from the human food chain and used for example as feed or biofuel.  The majority of 6

federal efforts addressing the issue target food waste, however, the terms are highly 

interconnected and interdependent, and even in literature, are sometimes being used 

interchangeably making it impossible to strictly separate the two. 

The goal of this thesis is to analyze public policy making regarding the issue of 

food waste on the federal level, but it also discusses state governments to illustrate the 

contrast between the two. It clarifies the jurisdiction of dealing with food waste, answers 

the questions who is dealing with the issue and how, and how effective those efforts are. 

Finally, it demonstrates that federal involvement is fundamental in achieving any 

significant change.  

Based on the analysis of federal actions starting in late 1990s until today, I was able 

to depict the overall federal approach towards the food waste issue, as well as how it has 

changed under the current administration. This thesis claims that even though the federal 

government acknowledges the issue of food waste, their solutions are fragmentary and 

 Neff, Spiker, and Truant, “Wasted Food.”4

 Cary Funk and Meg Hefferon, “U.S. Public Views on Climate and Energy,” Pew 5

Research Center, November 25, 2019, https://www.pewresearch.org/science/2019/11/25/u-
s-public-views-on-climate-and-energy/.

 Jenny Gustavsson et al., eds., Global Food Losses and Food Waste: Extent, Causes and 6

Prevention (Rome: Food and Agriculture Organization of the United Nations, 2011), 2, 
http://www.fao.org/3/a-i2697e.pdf.
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insufficient. Therefore, it remains up to the states to deal with this problem.    

 Literature on the topic of federal food waste reduction efforts is quite scarce. 

Moreover, information about federal programs is often limited to official information 

published by the government, which is not very detailed and can be biased. I used primary 

sources to uncover the character of passed legislation and secondary literature to 

understand their context and impacts. Primary literature consisted largely of bills, materials 

published by the Natural Resource Defense Council (NRDC), the EPA and the USDA and 

reports by non-profit organizations dealing with food waste or environmental issues in 

general, such as ReFED or the Food Law and Policy Clinic (FLPC) at Harvard Law School 

at the Center for Health Law and Policy Innovation (CHLPI). The most valuable primary 

source for this thesis was the Roadmap to Reduce Food Waste in the US by 20 Percent  by 7

ReFED. The Roadmap is an action plan offering solutions to food waste created in 

cooperation of stakeholders, business, nonprofits, foundations, government leaders, and 

industry experts. Other important primary sources of information were the NRDC’s reports 

The Dating Game: How Confusing Food Date Labels Lead to Food Waste in America  8

discussing food labeling and Recommendations to Strengthen the Bill Emerson Good 

Samaritan Act  regarding donation liability protection. USDA’s The Estimated Amount, 9

Value, and Calories of Postharvest Food Losses at the Retail and Consumer Levels in the 

United States  and EPA’s Advancing Sustainable Materials Management: 2017 Fact Sheet 10

Assessing Trends in Material Generation, Recycling, Composting, Combustion with 

 Sarah Vared et al., eds., A Roadmap to Reduce U.S. Food Waste by 20 Percent (ReFED, 7

2016), https://www.refed.com/downloads/Executive-Summary.pdf.

 Emily Broad Leib et. al., The Dating Game: How Confusing Food Date Labels Lead to 8

Food Waste in America (Natural Resources Defense Council, 2013), https://www.nrdc.org/
sites/default/files/dating-game-report.pdf.
 JoAnne Berkenkamp and Dana Gunders, Recommendations to Strengthen the Bill 9

Emerson Good Samaritan Act (Natural Resources Defense Council, 2016), https://
www.nrdc.org/sites/default/files/recommendations-bill-emerson-good-samaritan-act-fs.pdf.

 Jean Buzby, Hodan Wells, and Jeffrey Hyman, The Estimated Amount, Value, and 10

Calories of Postharvest Food Losses at the Retail and Consumer Levels in the United 
States (U.S. Department of Agriculture, Economic Research Service, 2014), https://
www.ers.usda.gov/webdocs/publications/43833/43680_eib121.pdf.
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Energy Recovery and Landfilling in the United States  and Facts and Figures about 11

Materials, Waste and Recycling  contributed with important statistics. 12

Academic secondary literature on this topic exists in a limited amount, mostly in 

the form of articles, reports, and factsheets and covers only a portion of the topics 

discussed in this thesis. NRDC’s report Wasted: How America Is Losing Up to 40 Percent 

of Its Food from Farm to Fork to Landfill  and A Lot to Digest: Advancing Food Waste 13

Policy in the United States  by Alexandra Evans and Robert Nagele were important 14

sources of information on food waste in the United States and federal actions. The U.S. 

Food Waste Policy Finder,  an interactive website by ReFED, detailed food waste policy 15

approaches in individual states. Various FLPC articles and reports  offered insight into 16

 Advancing Sustainable Materials Management: 2017 Fact Sheet Assessing Trends in 11

Material Generation, Recycling, Composting, Combustion with Energy Recovery and 
Landfilling in the United States (GPO, 2019), https://www.epa.gov/sites/production/files/
2019-11/documents/2017_facts_and_figures_fact_sheet_final.pdf.

 “Facts and Figures about Materials, Waste and Recycling,” U.S. Environmental 12

Protection Agency, accessed May 13, 2020, https://www.epa.gov/facts-and-figures-about-
materials-waste-and-recycling/food-material-specific-data.

 Dana Gunders, Wasted: How America is Losing Up to 40 Percent of Its Food from Farm 13

to Fork to Landfill (Natural Resources Defense Council, 2012), https://www.nrdc.org/sites/
default/files/wasted-food-IP.pdf.

 Alexandra I. Evans and Robin M. Nagele, “A Lot to Digest: Advancing Food Waste 14

Policy in the United States,” Natural Resources Journal 58, no. 1 (Winter 2018): 177-214, 
https://heinonline.org/HOL/P?h=hein.journals/narj58&i=185.

 “U.S. Food Waste Policy Finder,” ReFED, accessed May 16, 2020, https://15

www.refed.com/tools/food-waste-policy-finder/.

 “Senate Farm Bill Includes Important Measures to Address Food Waste,” Center for 16

Health Law and Policy Innovation, July 10, 2018, https://www.chlpi.org/senate-farm-bill-
includes-important-measures-address-food-waste/. 
“Missed Opportunity for Food Waste in 2018 Proposed Farm Bill,” Center for Health Law 
and Policy Innovation, April 20, 2018, https://www.chlpi.org/missed-opportunity-food-
waste-2018-proposed-farm-bill/. 
Katie Sandson, “2018 Farm Bill Includes Major Food Waste Reduction Provisions, 
Including Several FLPC Recommendations,” Center for Health Law and Policy 
Innovation, December 17, 2018, https://www.chlpi.org/2018-farm-bill-includes-major-
food-waste-reduction-provisions-including-several-flpc-recommendations/. 
Kelliann Blazek et al., eds., Federal Enhanced Tax Deduction for Food Donation: A Legal 
Guide (Center for Health Law and Policy Innovation, 2016), str, https://www.chlpi.org/wp-
content/uploads/2013/12/Food-Donation-Fed-Tax-Guide-for-Pub-2.pdf.

6



food waste reduction measures and their evaluation. The media only cover food waste very 

broadly and very rarely report on food reduction efforts. However, there are some articles 

by non-mainstream media, such as Wastedive,  that focus on the issue of food waste and 17

food reduction efforts.  

There is no comprehensive piece of literature on the topic of U.S. federal food 

waste legislation and even sources dealing with similar topics only scratch the surface. 

However, such research along with extensive national statistics on food waste is crucial to 

better understand the issue and address it. Therefore, this thesis serves as a comprehensive 

overview and analysis of federal authority to deal with food waste, the introduced 

legislation as well as federal failures, missed opportunities and attempts to fill the role of 

the federal government by individual states. 

The thesis is divided into four main chapters and further divided into subchapters. 

The first chapter illustrates in detail the causes and consequences of food waste in the 

United States. It outlines the sources of waste on individual stages of the food chain and 

analyzes the effect food waste has on the environment, society, and economy. The second 

chapter deals with federal approach towards food waste. It clarifies the scope of federal 

power to deal with the issue, as well as the history of federal legislation before and after 

the adoption of the 2030 reduction goal. It explains the differences in approaches toward 

the issue between the Obama and Trump administrations before moving on to proposed 

legislation that was never passed and federal legislation unintentionally contributing to 

food waste. The final part of chapter two applies statistics to analyze the effectiveness of 

national efforts. The third chapter discusses possible solutions to the food waste problem 

within the scope of federal authority. Chapter four describes state actions as a substitution 

for federal legislation and the effects such actions have state-wide and nation-wide. 

 wastedive.com17
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1. Food Waste in the United States 

It is estimated that approximately 30-40% of food in the United States remains 

uneaten  and creates the single largest type of waste in American landfills.  An average 18 19

American monthly wastes between 20-35 pounds of food,  which is approximately ten 20

times more than an average person living in South East Asia.  According to ReFED, a 21

non-profit organization committed to reducing food waste in the United States, in 2018, 

Americans wasted 63 million tons of food across the whole food chain.  In 2017, the 22

Environmental, Protection Agency stated Americans waste 40,670 thousands of tons post-

harvest.  23

Food waste in the United States is a growing issue with serious economic, social, 

and environmental consequences. The economic loss caused by the growth, production, 

transportation, and disposal in 2018 was calculated at $218 billion, which is approximately 

1.3 % of the annual GDP paid by consumers, farmers, and retailers.  A research from 2012 24

states the losses on retail and consumer levels accounts for an annual loss of around $165 

billion.  In contrast, one in six Americans does not have the resources to regularly put 25

food on the table,  yet the country generates enough food waste to fill 730 football 26

stadiums a year.  In 2017, there were approximately 15 million food insecure families in 27

 Buzby, Wells, and Hyman, The Estimated Amount, 11. 18

Blazek et al., Federal Enhanced Tax Deduction, 11.

 Gunders, Wasted: 14. 19

 Jean Buzby, and Jeffrey Hyman, “Total and Per Capita Value of Food Loss in the United 20

States,” Food Policy, no. 37 (2012): 561, doi.org/10.1016/j.foodpol.2012.06.002. 

 Gunders, Wasted, 4.21

 2018 U.S. Food Waste Investment Report, 5.22

 “Facts and Figures about Materials, Waste and Recycling,” U.S. Environmental 23

Protection Agency, accessed May 13, 2020, https://www.epa.gov/facts-and-figures-about-
materials-waste-and-recycling/food-material-specific-data.

 2018 U.S. Food Waste Investment Report, 5.24

 Buzby and Hyman, “Total and Per Capita Value,” 561.25

 Gunders, Wasted, 4.26

 “Food Waste: Last Week Tonight with John Oliver,” Youtube video, 02:05, posted by 27

“LastWeekTonight,” July 19, 2015, https://www.youtube.com/
watchv=i8xwLWb0lLY&feature=emb_logo.
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the United States.  A mere 15% of the total volume of wasted food could feed 25 million 28

people.   29

Still, the most far-reaching impacts of food waste are those on the environment. 

When food is thrown out, all the resources needed for its production, handling, packaging, 

refrigeration, and transportation are lost along with water, land, pesticides, and fertilizers. 

All these resources together create the overall food waste carbon footprint. American 

national agriculture accounts for over half of all land use,  80% of all consumptive use of 30

water  and 10% of the total U.S. energy budget.  It is estimated a total of 18% of 31 32

cropland grows food that ends up in the landfill and 19% of fertilizer 21% of all freshwater 

is used for irrigation of food that never gets eaten.  Moreover, agricultural production 33

annually releases hundreds of millions of pounds of pesticides into the environment, 

contaminates waters more than any other branch of industry, and decomposing food in the 

landfills exacerbates the effects of climate change by emitting methane, a greenhouse gas 

25 times more potent than carbon dioxide. According to the EPA, 18% of all U.S. methane 

emissions come from decomposing food.  In 2017, only around 6 % of food waste was 34

properly composted, 18% combusted into energy, and the rest – around 75% was 

landfilled.   35

Taking all of this into account, wasting food is a pressing issue in desperate need of 

addressing. However, in order to approach the problem properly, we must first identify its 

causes. Waste occurs at all levels of the food supply chain. It is lost at farms, during 

packaging, processing, and distribution, in grocery stores, and food service operations. 

 “Key Statistics & Graphics,” Economic Research Service, accessed May 13, 2020, 28

https://perma.cc/T49H-HMWY.

 Gunders, Wasted, 4.29

 Ibid.30

 Ibid.31

 Ibid.32

 2018 U.S. Food Waste Investment Report, 5.33

 “America’s Food Waste Problem,” U.S. Environmental Protection Agency, accessed 34

May 13, 2020, https://www.epa.gov/sciencematters/americas-food-waste-problem.

 U.S. Environmental Protection Agency, Advancing Sustainable Materials Management, 35

12. 

9



However, the biggest losses take place at the individual level in households, because 

Americans are quite unaware of the food waste issue and do not have any connection to 

food production, making them less understanding and appreciative of it. Moreover, 

cosmetic standards for food are high, and food is expected to look aesthetically perfect. 

Additionally, calories are cheap, and federal initiatives to combat the issue are deficient.  36

When it comes to estimates on the amount of food waste, up to date comprehensive 

statistics are lacking. Data from 2010 by the Economic Research Service (ERS) of the 

USDA showed 10% of losses from the available food supply occurred at the retail level 

and 21% at the consumer level.  A ReFED statistic from 2018 focuses on the total 37

volumes of food by weight wasted at each step of the production chain. It suggests 40% of 

waste comes from the business sector and 43% from households.  The discrepancy 38

between those two statistics can suggest surge in food wasting on the retail and consumer 

levels. 

Figure 1. ReFED’s Estimates on Wasted Food Across the Supply Chain  39

 Gunders, Wasted, 7.36

 Buzby, Wells, and Hyman, The Estimated Amount, 11.37

 2018 U.S. Food Waste Investment Report. 38

“27 Solutions to Food Waste,” ReFED, accessed May 13, 2020, https://www.refed.com/?
sort=economic-value-per-ton.

 Ibid. 39

10



In 2011, the Food and Agriculture Organization of the United Nations (UN) 

published a study on food waste across the food chain.  It suggests the most wasted 40

commodity across the whole production chain is produce, meaning fruits and vegetables, 

followed by seafood. However, the data is calculated collectively for the United States, 

Canada, Australia, and New Zealand, possibly causing inconsistency. The ERS estimated 

30% of meat, poultry and fish, 19% of vegetables and 17% of dairy get wasted at the 

consumer level.  The volume of losses of various items differ at each step in the supply 41

chain. The following graph portrays in detail how many percent of grain products, seafood, 

fruits and vegetables, meat, and milk gets wasted at each stage. 

Figure 2. UN’s estimates on Food Loss and Waste 

at each Step of the Supply Chain  42

 Gustavsson et al., Global Food Losses and Food Waste.40

Buzby, Wells, and Hyman, The Estimated Amount, iii.41

 Gunders, Wasted, 6.42
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The biggest losses on the production level are those of fresh produce. Annually, 

around 7% of fields are not harvested, translating into six billion pounds of unharvested 

and unsold produce.  This is due to economics, damage by weather or pests, safety scares, 43

and labor shortages. Farmers often leave produce to rot in the fields when market prices 

suddenly drop, and the price of commodity would not offset the costs of harvesting and 

transporting. Additionally, farmers quite frequently overplant their fields, in case a part of 

the harvest gets damaged, or the produce does not comply with cosmetic standards, leaving 

either a portion of the harvest, or the entire field unharvested.  Another cause of 44

unharvested produce are labor shortages caused by tightening immigration laws. All of 

these causes lead to massive volumes of unwanted and unharvested produce, out of which 

the majority is left unconsumed by humans.  Even though some producers aim to donate 45

their unwanted produce to food banks, they are often unable to internalize any benefits 

stemming from food waste reduction, due to lack of legislation or opportunity. Moreover, 

the burdens and costs associated with the harvest, transportation, and donation oftentimes 

also fall on the producer. Combined with the lack of federal incentives, it can be easier and 

cheaper to just leave the produce in the field.  The losses following during post-harvest 46

processes, such as packaging and storage, are minimal compared to farm losses. The 

primary reason is culling, when produce get discarded for seemingly unfit looks. This way, 

perfectly edible food becomes waste, since most supermarkets will not accept them, and 

donation is too complicated, unless there is such facility within close proximity of the 

field.  47

 The produce that makes it out of the farm and succeeds in the culling process then 

goes into processing facilities, where most waste is created by trimming, when, both edible 

portions of the food, such as skins or end pieces, as well as inedible parts like bones or pits 

 Gunders, Wasted, 7.43

 Ibid.44

 Ibid, 7-8.45

 Carmen Shaeffer Kalashian, “Out of Sight, out of Mind: Finding a Solution to Food 46

Waste in America,” San Joaquin Agricultural Law Review 23, no. 1 (2013-2014): 107, 
https://heinonline.org/HOL/P?h=hein.journals/sjlar23&i=118.

 Gunders, Wasted, 8.47
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are trimmed away. This process has a number of advantages and disadvantages. A major 

benefit of trimming is making slightly damaged produce sellable again, for example by 

cutting “ugly” carrots into baby carrots. On the other hand, trimmed produce requires more 

packaging, usually made from plastic, has shorter shelf life, and is subjected to date 

labeling.  Additional losses occur due to food safety regulations (such as livestock 48

condemned at slaughter) and food spills and damage due to equipment malfunction.  49

During distribution and retail, fresh produce accounts for the biggest losses.  50

When transporting food, it is critical to pack it correctly and keep it at a proper 

temperature. Especially perishable items can spoil quickly if waiting too long in loading 

docks or at ports for testing. Moreover, when a shipment is rejected and a new buyer is not 

found in time, the whole load gets dumped, or in a better case donated to a food bank. 

However, such shipments are usually large quantities of the same item and food banks 

often do not have the capacity to accept them.  51

At the retail level in grocery stores, approximately 10% of all food gets discarded, 

cumulatively creating an estimated annual loss of $43 billion.  In-store food losses have 52

consumerist implication. Grocery stores see food waste as a natural part of business and 

when a grocery store has low food waste statistics, it may suggest it was not well stocked, 

since it did not have a lot left over. On the contrary, stores that waste a lot are seen as 

successful and thriving. Hence, grocery stores overstock their shelves under the 

assumption customers are likely to buy more if the product display is full. Moreover, 

produce is subjected to strict cosmetic standards, contributing to the culling process and 

leaving the less perfect looking items unsold. Many customers base their choice of 

supermarket to shop in on the quality of their perishables, therefore, store managers pay 

special attention to beauty standards and fully stocked piles, even at the price of not selling 

everything they offer. Another portion of in-store waste is created by items with damaged 

packaging, unpopular items that fail to sell, and outdated promotions, especially after 

 Gunders, Wasted, 9.48

 Buzby, Wells, and Hyman, The Estimated Amount, 5.49

 Gunders, Wasted, 6.50

 Ibid, 9.51

 Ibid, 10.52
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major U.S. holidays. The last significant contributor to retail losses of food are expired 

“sell by” dates. Dates on packaging are in general not regulated by federal law expect for 

baby formula and only rarely regulated on the state level, creating much confusion and 

uncertainty. Specifically the “sell by” dates are designed to help ensure freshness and 

indicate that the shelf life of an item might be limited. The date does not suggest spoilage 

and almost all food is still perfectly fine to be consumed even after the “sell by” date has 

expired. Selling such products after expiration is not illegal, however, customers often 

misinterpret the label as signaling food spoilage and supermarkets therefore pull items 

several days before the expiration out of concern about their image. A portion of those 

items is sometimes used to prepare fresh ready-to-eat meals, however, those are often not 

all sold either, as stores tend to keep the display of fresh meals available until right before 

closing. Additionally, retailers influence the losses up and down their supply chain by 

demanding tough contracts from their suppliers, including quality and quantity guarantees 

and the ability to change orders, forcing the farmers to over-plant to fulfil their obligations 

and by influencing the customer to buy more than they need by bulk discounts and 

promotions.  It is true customers are used to fully stocked shelves of perfectly looking 53

produce and fresh baked goods even shortly before closing, but experiments have shown 

that reducing the amount of fresh produce available and offering ugly, damaged, or soon to 

expire goods did not negatively influence the customer's experience, nor did they buy 

less.  54

 Food services, like restaurants, cafeterias, and fast foods are another part of the 

food chain where a significant portion of food waste is generated. Up to 10% of 

ingredients purchased by food services is discarded before served to a customer and 

another portion is served but not eaten.  Over the last 40 years, portion sizes have gone up 55

and today, they are two to eight times larger than the standard serving size recommended 

by the United States Department of Agriculture and Federal Drug Administration. 

Therefore almost 20% of meals in food establishments are left uneaten, partially because 

 Gunders, Wasted, 10-11.53

 Ibid.54

 Ibid, 11.55
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of the size of the portion, and partially because of undesired accompaniments.  Out of the 56

uneaten leftovers, only about a half is taken home.  Another factor driving up food waste 57

are the size of the menu, as larger menus require the restaurants to stock up a bigger variety 

of ingredients, and centralized chain-restaurant management, due to the lack of flexibility 

and rigid management rules.  58

 Most food is wasted at the consumer level, where around 15% of purchased food 

and 10% of purchased beverages gets thrown out.  Food that gets discarded at the 59

consumer level causes large energy losses, up to eight times higher than post-harvest 

losses, due to the energy and resources used along the supply chain. Food waste in 

American households causes an average annual loss of $1,365 to $2,275 for a family of 

four.  The majority of those losses are made up of perishable items, but there is no data 60

whether food gets thrown out because of spoilage or overcooking. There are several drivers 

for household losses, some are caused directly by the customer because of their lack of 

care and awareness, others are caused by the customers indirectly through lack of 

governmental regulation or supermarket promotions.  

 According to surveys from 2015  and 2019 , Americans are not well educated on 61 62

the issue of food waste. Many Americans do not consider it to be an issue, do not know 

they are a part of the issue, or do not know what they can personally do to mitigate it. This 

is partially due to capitalist view of food as a commodity and consumer approach to buy a 

lot. Food is cheap, abundant, and comes in large packaging options, allowing consumers to 

always buy more if and when needed and failing to realize the amount of resources behind 

the purchased goods. Store promotions then target customers to impulsively buy more and 

 Jonathan Bloom, American Wasteland: How America Throws Away Nearly Half of Its 56

Food (and What We Can Do About It) (Cambridge: Da Capo Press, 2010), 125.
 Bloom, American Wasteland, 143.57

 Gunders, Wasted, 10-11.58

 Bloom, American Wasteland, 187.59
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 Neff, Spiker, and Truant, “Wasted Food.”61

 Cary Funk and Meg Hefferon, “U.S. Public Views on Climate and Energy,” Pew 62

Research Center, November 25, 2019, https://www.pewresearch.org/science/2019/11/25/u-
s-public-views-on-climate-and-energy/.
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as the result of poor meal planning, many people buy more of what they need. Either way, 

much of this food often spoils before being eaten. Additionally, improper storage rapidly 

speeds up the spoiling process. The biggest issue regarding food waste is the confusion 

over dates on the labels. The lack of regulation leads to inconsistent usage and confusion 

and combined with the lack of customer education often results in premature discarding of 

food.  63

2. Federal Government and Food Waste 

2.1. The Federal Power to Protect the Environment 

 The American federal government, unlike some centralized foreign governments, 

has limited authority. The concept of federalism assigns it certain powers, while other 

powers are reserved for the states or the people as stated in the Tenth Amendment. As the 

question of exactly how much power should each government receive is not answered in 

the Constitution, the debate where to draw the line between the national and state 

government is omnipresent.  The federal government is supreme, but only disposes of 64

enumerated powers granted to the government by the Constitution and of the authority to 

carry out laws necessary and proper for carrying into “execution [those enumerated] 

Powers […].”  Additionally, these powers have been extended by various Supreme Court 65

decisions. Federalism can lead to certain inefficiency of the national government and states 

usually take charge in areas where the federal government is lacking. Sometimes, states 

introduce stricter regulation than the federal standard, acting as policy laboratories, and 

possibly influencing actions on national level. This was for example the case with 

California introducing stricter emission regulations.  66

 Gunders, Wasted, 12-13.63

 Donald Kettle, “Federalism: Battles on the Front Lines of Public Policy,” in Principles 64

and Practice of American Politics: Classic and Contemporary Readings, ed. Samuel 
Kernell and Steven Smith (Thousand Oaks: CQ Press, 2009), 92.

 U.S. Constitution, Article I, Section 8. 65

(also known as Elastic clause)

 Kettle, “Federalism,” 101-103.66
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When the Constitution was written, the concept of environment and its protection 

had not yet existed, thus the document does not mention the environment, nor does it 

define the powers needed for its preservation. Nevertheless, as the Constitution is a living 

document, so is the concept of federalism, constantly evolving and adjusting to new issues. 

Therefore, if the federal government chooses to act to set in place regulations limiting 

activities contributing to pollution, climate change, or other environmental degradation, it 

can, draw power (and it has done so) from various parts of the Constitution. Those sources 

of federal authority are the Commerce Clause, taxing power, and the Property Clause.  67

 The most essential and widely-used source of the power to protect the environment 

stems from the Commerce Clause, which gives the federal government the power to 

“regulate commerce with foreign nations, among the states, and with the Indian tribes” . 68

The original definition of “commerce” in the Supreme Court ruling Gibbons v. Odeon  by 69

John Marshall is very broad and once proved that interstate commerce is somehow 

involved in a matter, the Congress can start exercising all of its constitutional powers. This 

way, air and water pollution have been blamed for hurting interstate commerce by killing 

or injuring farm animals and fish, destroying crops, and hindering transportation. 

Alternatively, since some sources of pollution, such as cars and planes, move in interstate 

commerce, pollutants themselves could be considered articles of commerce and their 

movement could be therefore regulated. Since the 1970s, this view has been crucial for 

implementing air and water pollution restrictions, curbing noise, and regulating pesticides, 

solid waste, and toxins. Based on these views, the power could be applied on food waste as 

well.   70

 Another ground for federal authority to impose environmental regulation comes 

from the power to tax and spend. As ruled in United States v. Butler (1935), the spending 

power may be used not only to carry out its enumerated powers, but it can be used for the 

Albert J. Rosenthal, “The Federal Power to Protect the Environment: Available Devices 67

to Compel or Induce Desired Conduct,” Southern California Law Review 45, no. 2 (Spring 
1972): 397-398, https://heinonline.org/HOL/P?h=hein.journals/scal45&i=399.

 U.S. Constitution, Article I, Section 8, Clause 3.68

 A 1824 decision upholding the Congressional power to regulate interstate commerce and 69

encompassing the power to regulate navigation as well.

 Rosenthal, “The Federal Power to Protect the Environment,” 398-402.70
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“general welfare”. Once again, the taxing power is equally broad as the commerce power 

and since word “general” is hardly defined, it is difficult to set boundaries of applicability. 

However, clean national environment should bring welfare to all Americans. These 

powers, thus, could be used for taxing a polluter, such as a body of water, measured by the 

cost of offsetting or cleaning up the emissions it discharged. These measures should be 

easily upheld in Court, as long as the Court would regard the use of “tax” as regulatory, not 

as a revenue.  71

 The treaty power is another device allowing Congress to regulate environmental 

protection. The president has the authority to sign treaties with foreign countries to engage 

in or abstain from a conduct. The Congress can then implement the legislation needed to 

fulfil the treaty, even when it is outside of their designated powers. This has happened for 

example in 1916 when President Wilson entered into an agreement with Great Britain 

regarding mutual protection of birds by the United States and Canada. Consequentially, 

Congress passed a legislation banning killing, capturing, or selling of certain migratory 

birds. The state of Missouri then challenged the treaty, arguing such regulation was not 

within the power of the federal government and should be left to the states. The Supreme 

Court upheld the treaty in 1920 in Missouri v. Holland. Thus, based on this ruling, 

environmental issues affecting the United States, be it on the continent or elsewhere, are a 

suitable subject for an international treaty, with the exception of treaties that are “clearly a 

subterfuge intended to permit Congress to do something which it could not otherwise 

do,”  for example a water pollution treaty with a country with which the United States has 72

no physical or economic relationship. In this case, the federal law would have to draw its 

power from another source.  73

 The last source from which the federal government has also drawn power to protect 

the environment is the Property Clause, which entitles Congress to “make all needful rules 

and regulations respecting the territory or other property belonging to the United States”.  74

This view was upheld in 1976 in Kleppe v. New Mexico when the Supreme Court 

 Rosenthal, “The Federal Power to Protect the Environment,” 403-404.71
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interpreted the property clause as giving Congress the power to “protect wildlife on the 

public lands, state law notwithstanding.”  75

 Although the federal enforcement options are limited, there are a number of legal 

devices the federal government can use to implement and ensure observance of such 

regulations. The most direct approach is to criminalize pollution and criminally prosecute 

those not complying with the law. Nevertheless, criminal prosecution has rarely been an 

effective tool in enforcing laws to protect the environment. Therefore, a simple monetary 

penalty without prosecution seems to be a more effective solution. Injunctions tend to be 

an even more effective way to discourage businesses or individuals from violating 

environmental laws. The federal government can also suspend licenses for businesses 

operating across states that violate regulations, or in extreme cases seize a business or a 

plant and run it in compliance with the law. An opposite approach is to support 

environmental law implementation through subsidies and incentives. A common tool is to 

grant awards to local and state governments or private enterprises to be used for 

construction, control, and research of a particular environment-related issue. A more 

indirect form of a grant is a tax write-off or a loan to encourage businesses and local 

governmental bodies to implement more eco-friendly practices. Lastly, the federal 

government can grant funds to research institutions or universities to conduct pollution 

control research.  76

 Notwithstanding, even though the federal government could draw authorization for 

a large-scale food waste mitigation legislation, it has so far only done it in a limited scope. 

Federal measures have focused primarily on recycling initiatives and mostly comprised of 

smaller-scale projects, often on a local level. Some more extensive legislation has been 

passed as well, but with questionable effectivity. Currently, the federal government focuses 

the most on creating grants, and on publishing studies, recommendations, and educational 

materials through federal agencies. In the absence of strong federal legislation, many states 

have stepped up to introduce new regulations and tougher standards. 

 Kleppe v. New Mexico, 426 U.S. 529 (1976).75

 Rosenthal, “The Federal Power to Protect the Environment,” 413-432.76
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2.2. Federal Initiatives Targeting Food Waste and Loss 

 The federal government has been introducing regulation and legislation to mitigate 

food waste for decades. The legislation can be divided into categories as pre and post 2015, 

since that year the United States announced a major food waste reduction goal to cut down 

on food waste by 50% by 2030. It would be expected that the legislation introduced after 

2015 will be stronger and more impactful, however, the opposite is true. Ever since the 

Obama administration announced the 2030 goal, the federal action plan has been vague 

and financing and a timeline lacking completely, making it impossible to align public 

policies with actions of the private sector stakeholders, farmers and customer behavior. 

Before 2015, the federal government has mostly introduced recovery laws to save edible 

foods that would otherwise go to waste, focusing on liability protection and tax incentives, 

fund allocation to local projects, research, and customer education. By examining federal 

legislation after 2015 we can find a series of grants, voluntary initiatives, education 

campaigns, research, and public-private cooperation with organizations such as ReFED 

and the Harvard Law School Food Law and Policy Clinic.However, those practices have 

been the target of much critique as non-transparent, misleading, and lacking proper 

incentives.  

 The most crucial federal action so far came in 1996 when nation-wide liability for 

food donors was introduced, but the broadest governmental action against food waste so 

far can be found in the 2018 Farm Bill, the first Farm Bill in history to devote spending 

and provisions to the issue of food waste. The USDA along with other federal agencies, the 

EPA and the FDA, have also introduced voluntary programs to discourage food waste, 

mostly in the form of recommendations.  

 In 1996, President Bill Clinton signed into law a major legislation providing a 

consistent standard for food donations, which has since then been expanded multiple times. 

One of the main reasons food is discarded instead of donated is the fear of the donor to get 

sued, should the goods donated by them cause the final recipient any physical harm. The 

Bill Emerson Good Samaritan Act (GSA) therefore created protection for donors who give 

“apparently wholesome” food to a non-profit establishment in good faith to discourage 

restaurants, retailers, and other food establishments from throwing away large quantities of 
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food and rather donate them to a charitable organization. Donors that donate under such 

conditions will be exempt from criminal and civil liability, short of gross negligence and 

misconduct, should the donated groceries later cause the recipient health issues.  77

However, until now, there have been no lawsuits regarding the liability for food donation, 

leaving the legislation untested in court resulting in a lack of precedent to follow that 

would allow businesses to fully support food donations. To determine who qualifies for 

donor protection, the only source of information is the statutory language itself. Therefore, 

all of the ambiguous terms of the Act, such as “apparently wholesome” or “gross 

negligence” are left unclear.  78

 Even though the GSA was a step in the right direction and there are some 

indications that donations increased following the passage of the bill , regrettably, it has 79

not fulfilled its full potential and failed at diverting large amount of food waste from the 

landfills because of several reasons. Its limited scope only protects direct donations to 

organizations, not individuals in need and it does not cover past-date donations or 

donations of mislabeled items. The Emerson Act does not include any financial incentives, 

guidance or assistance to those wanting to donate food, nor a platform to encourage 

business participation. Furthermore, general knowledge and awareness of the law has been 

low  and costs associated with donation can be quite high, so it is cheaper so simply throw 80

the food away. Additionally, the GSA only “encourages” food donation and does not 

require it, resulting in as Evans and Nagele point out “a federal law that lacks sharp 

regulatory teeth.”  Additionally, the GSA has minimized the federal government’s 81

involvement in food waste policies by shifting the responsibility to feed the hungry from 

 Alexandra I. Evans and Robin M. Nagele, “A Lot to Digest: Advancing Food Waste 77
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h=hein.journals/dragl17&i=249.

 Evans and Nagele, “A Lot to Digest,” 184-185.80

 Ibid, 185.81

21



the government to the private sector and therefore “seemingly contributing to the lack of 

unified food waste policies across the United States”.  82

 Acknowledging the shortcomings of the GSA in 2008, the Congress introduced the 

Federal Food Donation Act (FFDA) with the purpose to encourage executive agencies and 

contractors to donate more food. The most important outcome of the FFDA is the 

requirement that “all contracts above $25,000 for the provision, service, or sale of food in 

the United States…shall include a clause that encourages the donation of excess apparently 

wholesome food for non-profit organizations that provide assistance to food insecure 

people […].   83

 The government also came up with financial incentives to food donations. Under 

the Internal Revenue Code 170 (e)(3) regarding enhanced deductions, donors can deduct 

from their taxable income “the cost to produce the food and half the difference between the 

cost and full fair market value of the donated food”.  The 2015 Protecting Americans 84

Against Tax Hikes Act (PATH Act) then expanded the financial incentives by making all 

businesses eligible for an enhanced tax deduction for certain donations to nonprofit 

organizations and by raising the contributions cap on charitable donations from 10% to 

15%.  Unfortunately, such incentives did not prove effective, as they have similar 85

shortcomings as the GSA: lack of awareness and transparency of such programs, 

insufficient incentives for smaller businesses, and presumably small tax benefits. 

Therefore, neither the Revenue Code, nor the PATH Act proved effective in motivating 

food waste creators to donate more food.  86

The federal government also regulates the use of food scraps in animal feed. This 

practice has been commonly used for centuries but has been deflected from in the 1980s 

after being connected to a series of disease outbreaks, such as “foot-and-mouth disease in 

 Evans and Nagele, “A Lot to Digest,” 184.82

 Federal Food Donation Act of 2008, Public Law No: 110-247, accessed May 17, 2020, 83
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swine and bovine spongiform encephalopathy”  also known as mad cow disease in 87

cattle.  In the recent years, the federal government started regulating the animal feed 88

policy as it began gaining on popularity again. The Swine Health Protection Act, The 

Ruminant Feed Ban Rule, and The Food Safety Modernization Act Rules on Preventive 

Controls along with the FDA regulations on misbranding set a federal minimum threshold 

on feeding leftovers to livestock and state regulations can go beyond them. Under federal 

law food scraps containing animal byproduct can be fed to animals if they are heat-treated 

by a licensed facility and not fed to ruminants.  89

 Food waste is relatively newly acknowledged issue and so far, only the Obama and 

Trump administrations have had to deal with it. In 2015, the Obama Administration 

announced a 2030 goal to reduce food waste by 50% called the 2030 Food Loss and Waste 

Reduction goal (2030 FLW reduction goal). This would mean cutting down the volume of 

food waste sent to the landfill by 109.4 pounds per person and reduce the losses at the 

retail and consumer levels by approximately 66 billion pounds.  The federal agencies plan 90

on securing the goal by “working with leaders in the food system (e.g., private, 

government, nonprofit, academia, faith) to promote action and bring more successful 

interventions and tools to advance the sustainable management of food.”  The EPA also 91

identifies opportunities the individual stakeholders can take.  92
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 The goal was then carried on by the Trump administration as one of the few 

environmental initiatives from the previous era, even though the first year of the Trump 

presidency it seemed the food waste issue is not receiving much attention and was only 

revived in 2018.  Both president Trump and the former EPA Administrator Scott Pruitt as 93

well as his successor Andrew Wheeler believe the federal government should significantly 

scale back on environmental protection and the states should be the ones imposing such 

regulation.  Moreover, the USDA under Trump and the Farm Bureau, a potent force in 94

Washington representing agricultural producers across the country, do not mention climate 

change as the driver behind their measures and stances. However, food waste is not only an 

environmental issue, but also an economic and social one. Moreover, it is a non-partisan 

issue and both Democratic and Republican policymakers have embraced it. The difference 

between Democrats' and Republicans' approach towards food waste is in the strategy and 

the reasons to deal with it. Democrats resort to regulation and governmental programs to 

help the environment, society, and economy. Republicans see an economic opportunity in 

dealing with food waste and prefer to shift the responsibility on the states and the private 

sector. 

 Therefore, the Trump administration has been addressing food waste not as an 

environmental issue, but rather as an economic and social one, and not through federal 

action, but rather by encouraging others to act. Secretary of agriculture Sonny Perdue, the 

FDA Commissioner Scott Gottlieb, Andrew Wheeler as well as President Trump made the 

point that food waste was an issue that should be dealt with. As the Trump administration 

launched the Winning on Reducing Food Waste Initiative, Andrew Wheeler said: 

“Redirecting excess food to people, animals, or energy production has tremendous 

economic and social benefits, and that is why the Trump Administration is working closely 

with businesses and consumers to prevent food loss and maximize the inherent value of 

food.” Scott Gottlieb commented saying: “Sadly, each day too many American families 
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struggle to meet their nutritional needs and we at the FDA recognize the important role that 

reducing food waste can play in filling this critical gap.”  In a Presidential Message in 95

April 2019 President Trump encouraged public action from all sectors to “turn what might 

otherwise be millions of tons of wasted food into nutritional fuel for America’s 

communities and economy.”  According to a source at the USDA, food waste is “a clear 96

case for this issue fitting within the Trump administration's priorities of self-sufficiency 

and helping strengthen the economic position of farmers”  and also possibly investing in 97

rural infrastructure.  98

 However, to attain the 2030 FLW reduction goal in about 10 years, the current 

federal approach of education and corporate partnerships is not enough.  New government 99

policy, supply chain restructuring, investments in infrastructure, and a shift in consumer 

behavior would be required  along with federal, state, local, and individual efforts have to 100

align. Many U.S. environmental laws are based on cooperation between the state and 

federal government, with the federal government setting the goals and the states 

implementing them. However, without the federal government to stand in charge, it 

remains up to the states to decide how strict regulations they are going to implement. Some 

more progressive states, such as California, New York, or even Virginia, followed in this 

direction and adopted more strict environmental regulation. On the other hand, 
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Republican-leaning and swing states are not likely to do that. Federal lead is especially 

needed for global challenges like climate change, to which food waste contributes.  101

According to Pew Research Center, two-thirds (67%) of Americans find the federal 

government under Trump is not doing enough to reduce the effects of climate change.  102

Nevertheless, food waste is emerging as a bipartisan issue and it is the only area of 

environmental protection which was acknowledged as crucial to be tackled by both sides, 

therefore facing fewer setbacks. 

2.2.1. The Farm Bill 

The Farm Bill is the biggest food and agriculture-related legislation addressing 

policies regarding food and agriculture, rural development, and alternative energy. It is 

developed by Congress and has been renewed approximately every five years since 

1933.  The 2018 Farm Bill, also known as the Agriculture Improvement Act of 2018, is 103

the first Farm Bill in history that supports major food waste reduction measures, primarily 

in the agricultural sector, through dedicated programming, spending, and efforts to reduce 

food waste and loss. The Farm Bill establishes several new programs and provisions, but it 

remains up to the USDA and other federal agencies to implement the law.  104

 All focal points of the bill targeting food waste and loss reflect the longstanding 

recommendations by the FLPC, published in a report as a part of the Clinic’s initiative to 

increase access to healthy foods, assist small farmers, and reduce food waste.  In writing 105

and publishing the report, the FLPC cooperated with other organizations such as ReFED or 
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Food Policy Action and the ambassadors of those institutions flew to Washington D.C. 

together to meet with staffers and legislators on Capitol Hill and promote the report.  The 106

Bill was then passed with large bipartisan support in both chambers of Congress. The 2018 

Farm Bill includes a variety of provisions regarding food waste, including funds for 

improvement of technology to slow down food spoilage and for local composts to divert 

food from landfills, promotion of biogas, more effective cooperation in waste reduction 

across federal agencies, and more.   107

 Annually, the conference report  allocates $25 million to the USDA to redistribute 108

among local pilot projects in at least 10 states to develop local composting and food waste 

reduction efforts. Eligible projects applying for the funding have to, among others, 

“increase access to compost for agricultural producers, encourage waste management and 

permaculture business development, reduce municipal food waste, and divert food waste 

from landfills”.  Additionally, the conference report established the Local Agriculture 109

Market Program (LAMP) and awards it $50 million annually to provide grants to 

businesses and organizations aiming to reduce food waste. It also creates Specialty Crop 

Research Initiative (SCRI) to award grants to support research into extending and 

improving storage life of fruits, vegetables, nuts, and other crops.  110

 The Bill also established a Food Loss and Waste Liaison position within the USDA. 

The liaison is responsible for coordination of federal programs and interagency 

collaboration between the USDA, EPA, and FDA to reduce food waste, raise awareness of 

the liability protection for donated goods, and for the creation of recommendations for 

expanding food waste reduction actions. Additionally, the liaison should oversee a study on 

food waste, efficacy of measurement technologies, contributing factors, and financial 
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costs.  However, allocation of funds needed for research on food waste is not among the 111

liaison’s duties.   112

 Next, the Bill amends The Emergency Food Assistance Program (TEFAP), a 

federal program providing free emergency food assistance for low-income individuals. It 

allocates four million dollars annually to the program to be used for new projects reducing 

agricultural waste, feeding insecure individuals, and for the creation of new partnerships.  113

The conference report also created a Milk Donation Program, which aims to bring 

financial benefits to farmers donating quality milk to nonprofit organizations. In 2019, the 

program received $9 million in funding and is set to receive $5 million every year until 

2023.   114

 The most important accomplishment of the 2018 Farm Bill is the expansion and 

clarification of liability protection for food donors to encourage donation of food that 

would otherwise end up in landfills, based on a portion of the Food Donation Act of 2017 

discussed later on in the paper. The 2018 Farm Bill expands the protections regulated by 

the GSA to direct donations from donors to individuals and requires the USDA to establish 

guidelines for such transactions. This way, qualified donors such as food stores, 

restaurants, and agricultural producers can donate food directly to those in need and do not 

have to go through a food bank or another similar institution.   115

 Despite all the above-mentioned provisions, it is not the Bill’s main objective to 

mitigate food waste, nor does it directly create guidelines for dealing with the issue. It 

remains up to the USDA to create rules for implementation of the programs created by the 

Bill.  The lack of prioritization of mitigating food waste is clearly visible in the Bill’s 116
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budget. The 2018 Farm Bill budget amounts to $428 billion, out of which $326 billion are 

allocated to nutrition and programs designed to feed food insecure families. A total of $38 

billion is assigned to crop insurance, $31 billion to commodities, $29 billion to 

conservation, and the remaining $6 billion is divided between trade (2.0), horticulture 

(1.0), research (0.7), energy (0.5), and forestry (0.01). The above-mentioned policies 

regarding food waste draw their funds from various parts of the budget. The nutrition 

section entails TEFAP, commodities section includes the Milk Donation Program, LAMP 

falls under Horticulture, and SCRI falls under research. This shows that no part of the Bill 

or the Bill’s budget focuses on systematically mitigating food waste. Rather than that there 

are individual policies targeting various problematic areas of the farm to table chain.  117

 Critics have also pointed out some other downsides of the 2018 Farm Bill. One of 

the issues with the Bill is the fact it relocated funding intended for the Conservation 

Stewardship Program, which aims to promote proper land management, such as crop 

rotation or cover cropping and other methods preventing soil erosion and improving the 

environmental sustainability of farming. The funds now go to the Environmental Quality 

Incentives Program, a voluntary program for producers to help them protect their “soil, 

water, plants, wildlife and other resources, while ensuring sustainable production on their 

farms.”  Additionally, small and mid-sized farmers who cultivate a more sustainable 118

system of agriculture, are nearly forgotten in the bill, and larger facilities are prioritized 

and given support over them.   119

 Harvard scholars have also pointed out the Bill overlooked some proposed low-cost 

measures with the potential for far-reaching impact. The FLPC was hoping the whole Food 

Donation Act of 2017 would be incorporated into the Bill, since it has a broader scope of 

provisions, however, only portion was adopted. The Clinic recommended Congress to 

include in the Farm Bill a uniform labeling system consisting of two phrases: “best if used 
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by” for quality indication and “use by” for safety indication. This would be a relatively 

cheap solution to one of the biggest causes of consumer food waste. Additionally to the 

labeling system, the FLPC also advised strengthening and clarifying liability protection to 

food donors under the GSA, which the Bill in the end did. Many potential donors blame 

their failure to donate on the lack of knowledge and transparency of the liability protection. 

Therefore, the USDA, led by the newly created liaison, should clarify the scope of the 

protection and expand the act to meet today's needs such as reducing unnecessary labeling 

requirements for donated goods, clarifying protections for past-date food donations and 

liability for food sold at a nominal price and protection for mislabeled items.  120

 That being said, the 2018 Farm Bill introduces some environmentally conscious 

practices to minimize food waste. However, in order to achieve the changes needed in the 

agricultural sector to mitigate food waste and produce enough food in the changing 

climate, the next Farm Bills would need to introduce even more far-reaching measures. 

This would be incredibly challenging, should the current administration still be in power in 

2023.  121

2.2.2. Agency regulations 

 The three federal agencies that play a crucial role in creating and implementing 

federal policies regarding food waste, the USDA, the EPA, and the FDA, each has a 

different scope of responsibility. Individually as well as in cooperation with one another, 

they create a significant part of the U.S. food waste reduction agenda. 

 The United States Department of Agriculture is responsible for formulating and 

implementing policies regarding food, agriculture, natural resources, rural development, 

nutrition, and related issues. Among other, it deals with food waste, food safety, 

distribution, and security, develops dietary guidelines, and assists farmers with crop sale. 

The Department addresses the issue of food waste in the form of customer education, 

research, and financial programs and conducts research, updates estimates, and publishes a 
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variety of statistics and recommendation.  The Department runs programs about safe 122

food storage, package dating, steps to successfully reduce, recover, and recycle food waste, 

and benefits of those actions. The USDA carries this out through infographics, interactive 

websites, apps, and the Food Safety and Inspection Service. It strives to provide customers 

with information they need to make better choices regarding food and thus produce less 

food waste. In 2014, the Department organized the first ever conference on food loss and 

waste in the United States and conducted research and trainings aiming to minimize food 

waste in the school meals program.  The department supports farmers through the Farm 123

Storage Facility Loan program which provides certain producers with low-cost loans on 

effective, safe, and accessible on-farm storage facilities, therefore reducing post-harvest 

loss, occurring between harvest and consumption. The program is limited to growers and 

producers of certain commodities, but the list is expanded from time to time. The agency 

allocates funds to local rural food waste reduction projects and streamlines procedures for 

donating wholesome misbranded meat and poultry products and works on connecting fresh 

produce growers with local charities accepting donations of such kind.  124

 The Environmental Protection Agency, an independent agency of the federal 

government, plays a key role in implementing environmental policies. Once Congress 

passes a law regarding the environment, it is up to the EPA to implement it. The EPA is 

responsible for formulating regulations of those laws and sets a mandatory minimum 

individual states must follow. Environmental laws do not have a cap and states can impose 

stricter regulation  if they want to.   125 126
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 As a part of EPA’s initiative to produce less waste in general, food waste has 

become one of the issues the agency deals with. They provide resources about 

understanding the issue, tips about what organizations can do to mitigate the problem and 

offer sustainable approaches for individuals. It was the EPA along with the USDA that 

announced the first ever national food waste and loss reduction goal back in 2015. All 

actions undertook by the EPA since then are in pursuit of that goal. The EPA stands behind 

the launch of several initiatives aiming to reduce food waste as well as the creation of the 

Food Recovery Hierarchy pyramid. This inverted pyramid describes the actions needed to 

prevent food waste and attain the reduction goal in the following order: prevention, 

donation, composting, and anaerobic digestion. The pyramid primarily serves as a 

guideline for organizations, not the federal government, and shows most important is to 

reduce waste at the source of production.  

Figure 3. Food Recovery Hierarchy  127

 “Food Recovery Hierarchy.”127
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The Food Recovery Hierarchy pyramid and the 2030 reduction goal are promoted by two 

EPA’s initiatives, the Food Waste Recovery Challenge and the U.S. Food Loss and Waste 

2030 Champions. 

 The Food Recovery Challenge introduced in 2015 aims to reduce food waste and 

loss by half by 2030 by encouraging food production businesses, such as grocers, 

educational institutions, or sports and entertainment venues to voluntarily pledge to 

improve their handling of food and report the results. The EPA does not promise these 

institutions any material rewards, but motivates them to reduce their environmental 

footprint by offering free assistance and recognition through awards and social networks, 

and the possibility to save money through better planning and a possible tax reduction. The 

challenge encourages businesses to follow the Food Recovery Hierarchy and to introduce 

practices to reduce, recover, and recycle food. Reduction refers to minimizing food waste 

through better storage and shipping practices. Recovery points to food donation, and 

recycling means using uneaten food for animal feed, biofuel, or composting. Over 1000 

organizations are now participating in the program, 161 of which are from California, 115 

from Texas, and 119 from the state of New York. Critics have, however, pointed out the 

policies are “redundant, overly complex, and ambiguous” and many of those initiatives, 

such as better farm storage, consumer education programs, and infrastructure to connect 

importers and retailers, are already in place. Additionally, the challenge has a very narrow 

scope, as only businesses and organizations are allowed to participate, completely leaving 

out the consumer and the agricultural sector, and therefore failing to implement larger scale 

measures.  128

 A similar initiative that launched in 2016, the U.S. Food Loss and Waste 2030 

Champions, broadened the participant field and created a group of businesses and 

organizations that openly committed to altering their activities to reduce the volume of 

wasted food in their premises by 50% by 2030. To become a 2030 Champion, the 

companies have to simply submit a form and track their own progress and report it on their 
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website. The 2030 Champions are not provided with any guidance and if they wish to have 

access to assistance in regards to reducing food waste, they have to join the Food Recovery 

Challenge. Some of the participants include: Ahold Delhainze, Hilton, Kellogg’s, Kroger, 

Unilever, Pepsico, Walmart, or Walt Disney World.  However, since the government does 129

not offer any benefits or guidance for joining the initiative and membership is strictly 

voluntary, it lacks teeth and shifts the responsibility for waste reduction from the 

government on the businesses.  

 The EPA also creates and publishes tools for preventing and diverting wasted food. 

The agency acknowledges that measuring and assessing is the first step in recusing food 

waste, so it came up with an interactive Excess Food Opportunities map to help divert food 

from landfills nationwide by identifying potential generators and recipients of excess food. 

At the moment, over one million generators, such as educational and correctional facilities, 

hospitals, food banks, food manufacturing and processing facilities, food retailers, or 

restaurants, and over 400 recipients, such as anaerobic digestion facilities, composting 

facilities, or food banks are recorded in the map. By identifying the generators and 

recipients and then by applying the knowledge, it is easier to understand food management 

decision at the local level, pinpoint food in need of rescuing, and identify potential gaps for 

managing excess food and alternatives to sending excess food to landfills. Moreover, in 

cooperation with the USDA, the EPA created a variety of guidebooks, lists of 

recommendations, toolkits, strategies to reduce waste in the school meals program, and 

repeatedly organizes webinars about sustainable materials management. 

In 1938, the Federal Food, Drug, and Cosmetics Act gave the Food and Drug 

Administration oversight over the safety of food, drugs, medical devices, and cosmetics. 

United States Food and Drug Administration is a federal agency of the United States 

Department of Health and Human Services. It is responsible for protecting the public 

health by ensuring safety of food, tobacco, dietary supplements, medical drugs, and more. 

As a part of correct handling of food, it promotes safe storage and preparation, leading to 

 “United States Food Loss and Waste 2030 Champions,” U.S. Environmental Protection 129

Agency, accessed May 14, 2020, https://www.epa.gov/sustainable-management-food/
united-states-food-loss-and-waste-2030-champions.

34



reduced amount of food waste in homes.  The FDA is the least engaged federal agency of 130

the three in regards to reducing food waste. Besides sharing food storage and food waste 

reduction tips on their website, the only other step the EPA has undertook was launching 

the Winning on Reducing Food Waste Initiative along with the EPA and USDA. 

 In 2018, the three agencies launched together a federal interagency strategy to 

address food waste called the Winning on Reducing Food Waste Initiative. The agencies 

agreed on coordinating food loss and waste actions and work together towards the national 

FLW reduction goal. They developed a common strategy to attain their goals by building 

on several guidelines, among others on EPA’s and USDA’s United States Food Loss and 

Waste Reduction Goal, a Roadmap to Reduce U.S. Food Waste by 20 Percent  by 131

ReFED, and on a report by Harvard University on enhancing food donations through 

federal policy.  Winning on Reducing Food Waste Initiative can be considered a U.S. 132

federal strategy on food waste reduction, although it lacks an action plan, timeline, or a 

plan to finance the operations.  

 The strategy is divided into six areas based on priority. Priority area number one 

focuses on improving the coordination among the agencies, through standing internal 

update calls, leading to more effective cooperation. Number two deals with consumer 

education and outreach efforts to raise awareness of the food waste issue and prompt 

consumers to take individual action. Priority area number three focuses on coordinating 

measurement of food waste, to reduce confusion and help set up targets and goals. Area 

number four sets to reformulate and reestablish food safety guidelines, date labels, and 

liability protection. However, it only mentions “coordinated voluntary guidance” not 

implementation of standardized systems. Priority area number five deals with establishing 

a partnership between the private sector and federal agencies, such as the Food Loss and 
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Waste 2030 Champions initiative by the USDA and EPA. Finally, number six requires 

federal agencies to practice more sustainable food management on their premises.  133

 In late 2019, the agencies teamed up with the Food Waste Reduction Alliance 

(FWRA), a collaborative pursuit of the Consumer Brand Association, the Food Industry 

Association, and the National Restaurant Association to reduce food waste. This 

partnership is another effort in the Winning on Reducing Food Waste Initiative and is 

crucial for the Initiative’s success, as the FWRA represents three major sectors of the 

supply chain: food manufacturing, retail, and restaurant and food services, and its founding 

partners were the Grocery Manufacturers Association, the Food Marketing Institute, and 

the National Restaurant Association. The FAWRA members include among others Ahold 

Delhainze, Chick-fil-A, Feeding America, Kellog´s, McDonald´s, Publix, or Target. The 

complete member list is not publicly available. Several member organizations also 

independently signed up for the U.S. Food Loss and Waste 2030 Champions initiative.  134

The Alliance has three main goals: reducing food waste, maximizing the amount of food 

donated to those in need, and diverting food from landfills, making this cooperation 

mutually beneficial for all parties.   135

 The four parties created a collaborative action plan to reach their goals. They intend 

to work together on a national effort to educate and engage the food manufacturing and 

retail and restaurant industry on food reduction strategies and excess food recycling, to 

share with the public the most successful practices and innovative solutions to minimize 

wasting food, and to raise awareness of the Bill Emerson Good Samaritan Act to encourage 
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food donations. They plan on cooperating in identifying areas for improvement in the food 

donation system, technology implementation, and scrap recycling, all of that based on a 

timeline and responsibility division set by the parties themselves.  136

2.3. Proposed Legislation 

Despite the relative lack of federal attention food waste has received, (primarily) 

Democratic policymakers, have introduced bills to help the United States better address the 

issue and minimize wasted food. Generally, the legislations focus on the most pressing 

faults of the system which are food labeling and donor liability protection and some 

aspects of those legislations have been included in the 2018 Farm Bill.  

California Representative Jerry McNerney introduced in 2016 the Food Waste 

Accountability Act. The Act aims to make the food donation process more transparent by 

amending the 2008 Food Donation Act to require “contractors who enter into contracts 

above $25,000 with a federal executive agency (…) to submit annual reports on the weight 

of the food that was disposed of by donation, composting, or discarding.” The bill was 

introduced in the House of Representatives in January 2016 and then referred to the House 

Committee on Oversight and Government Reform, where it froze.  137

Introduced in 2017 by Maine Representative Chellie Pingree, The Food Recovery 

Act is a large comprehensive legislation targeting most of the problematic areas of the food 

production was and distribution system. It would provide funding and promote food 

recovery and food waste reduction. It includes provisions to minimize food waste at farms, 

restaurants, schools, grocery stores, and military establishments by encouraging the 

institutions to donate excess food. It would expand tax deductions to donors, strengthen the 

GSA, authorize grants to install composting and anaerobic digestion facilities, create 

standardized labeling, and direct the USDA to establish a Food Recovery Liaison within 

the agency and to study new technologies extending food shelf life of fresh food. The bill 

was introduced in the House of Representatives in July 2017, referred to the Committee on 
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Agriculture, and then to the Subcommittee on Health.  A few days later it was introduced 138

on the Senate floor by Senator Richard Blumenthal, read twice and referred to the 

Committee on Agriculture, Nutrition, and Forestry and has not moved since.  The USDA 139

liaison position was established in the 2018 Farm Bill. 

The Food Date Labeling Act, a bipartisan initiative originally introduced in 2016 by 

Senator Richard Blumenthal and Representative Chellie Pingree, was re-introduced in 

2019 to standardize food labeling across the United States. It would reduce the labeling 

languages to two phrases, “best by” as a quality date indicator and “best if used by” as a 

safety date indicator. It would also allow donations of food past the “best by” date and 

create a program on educating the customers about the new system. This would eliminate 

the confusion around the various dates on food packaging and less food would get thrown 

away under a false poor-quality assumption. The bill was introduced in both chambers of 

the Congress in July 2019 and referred to committees where it remains stuck.  Pingree’s 140

counsel Kelliann Blazek, however, said the Food Recovery Act as well as the Food Date 

Labeling Act were not supposed to be passed on their own, but its main goal was to serve 

as an inspiration and recommendation for the 2018 Farm Bill instead.  141

The Food Donation Act of 2017 was introduced by Ohio Representative Marcia 

Fudge. The same bill was sponsored in Senate in 2018 by Republican Orrin Hatch, but 

both bills have died. The Food Donation Act sought to extend the liability protection under 

the GSA to “qualified direct donors”, past-date donations, donations of mislabeled items, 

and donations of items sold to the recipient for a nominal price. Further, the bill called for 

establishing a liaison within the USDA to coordinate waste reduction programs across the 
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agencies and formed pilot projects in at least 10 states to help with establishing composting 

facilities. The 2018 Farm Bill established a liaison position, pilot projects to help establish 

composting facilities and enacted a similar liability as suggested by the Food Donation 

Act. Moreover, the liability protection under the Farm Bill was more thorough, as the Act 

would only protect direct donations from an organization to an individual, not from an 

individual to another individual, which would make the donation process faster, cheaper, 

and more efficient.   142

In 2020 Representative Chellie Pingree introduced another legislation targeting 

food waste. The School Food Recovery Act 2020 would command the USDA to create 

grants and assistance for local educational institutions to implement food waste reduction 

measurements and projects. It was introduced in the House of Representatives in January 

2020 and referred to the House Committee on Education and Labor.  143

Even though parts of the above-mentioned legislation were adopted in the 2018 

Farm Bill, none of the Acts were passed into a law signaling lack of political interest in the 

topic, despite claims by the federal government to tackle the issue. 

2.4. Federal Initiatives Promoting Food Waste 

 Contrary to the previously discussed federal initiatives intended to reduce food 

waste across the United States, there are also food related policies and programs that 

unintentionally contribute to the problem, rather than to its solution. The 2014 Farm Bill 

encourages overproduction and consequentially more wasted food, and some food safety 

regulations and federal funding for school meals contribute to the issue as well. 

 Unlike the 2018 Farm Bill, its predecessors, especially the Agricultural Adjustment 

Act of 2014 inadvertently promote food waste through governmental subsidies to farmers. 

The 2014 Farm Bill expanded crop insurance to previously uninsured crops and specialty 

farms, such as organic farms, or integrated grain farms. The Bill includes extensive 

financial guarantees and many farmers overplant crops in order to secure those benefits. 
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Over 60% of the USDA’s budget is dedicated to crop insurance, which protects farmers 

against loses, essentially promoting productivity and acting as a crop subsidy. Due to this 

mechanism, farmers receive more money per acre of planted crops and are therefore 

incentivized to overproduce. These bumper crops then usually end up in landfills.  144

 The federal government can also contribute to the amount of wasted food through 

federal marketing orders, which “restrict the quantity and quality of sellable food for some 

food commodities in the United States.”  Formulated in the Agricultural Marketing 145

Adjustment Act of 1937 (AMAA), this provision allows the federal government to dictate 

how much of a certain commodity that be sold on the market and set minimum quality 

standards. That way regulating the price of the item and the amount of food wasted on the 

fields. For example, in 2009, in a presumed effort to stabilize the price of cherries, the 

federal government issued a marketing order on the quantity of tart cherries that can be 

sold that year, causing thirty million pounds of cherries to rot in the fields, because the 

farmers were prohibited from selling them.  Marketing orders are of course not limited 146

only to cherries, but they cover a range of fruits, vegetables and nuts grown in the United 

States, as well as imported.  Even though marketing orders have purpose in influencing 147

the supply and demand, when it comes to food waste, it is essentially a tool allowing the 
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federal government to be responsible for millions of pounds of uneaten produce.  148

Ironically, the USDA believes this practice helps fight food waste.  149

 Additionally, even highly beneficial and well-intended social programs, like free 

school lunches can have unintended side effects resulting in food waste. The Healthy, 

Hunger-Free, Kids Act of 2010 (HHFKA) expands funding for school meals at federal 

facilities and aims to increase access to nutritious food for low-income children. Among 

others, it helps establish connections between local farms and schools to promote 

consumption of local foods and works on improving the quality of foods served at school 

cafeterias as part of the National School Lunch Program and School Breakfast Program. 

Unfortunately, one of the goals of the Act, to provide children with healthier foods, turned 

out to have unintended consequences in the form of more food waste. Under the 

legislation, children are obliged to take fruits and vegetables with their lunches, even if 

they do not want them. According to studies, 60% to 75% of those unwanted vegetables 

and 40% of fruits valued at approximately $3.8 million daily end up in the trash, almost 

doubling the food waste in school cafeterias and creating an annual food loss of $684 

million.  150

2.5. Statistics 

To assess the impacts of the so far passed legislation and to create successful new 

legislation a comprehensive statistic is needed. However, comprehensive aggregate 

national data in the United States do not exist. Even though the USDA established a liaison 

position responsible for conducting a study on food waste, efficacy of measurement 

technologies, contributing factors, and financial costs and the EPA acknowledged 

 Evans and Nagele, “A Lot to Digest,” 188-189.148

 “USDA Federal Marketing Orders Help Reduce Food Waste,” United States 149

Department of Agriculture, accessed May 15, 2020, https://www.usda.gov/media/blog/
2015/06/18/usda-federal-marketing-orders-help-reduce-food-waste.

 Child Nutrition Reauthorization Healthy, Hunger-Free Kids Act of 2010  [Pamphlet], 150

White House, accessed May 17, 2020, https://obamawhitehouse.archives.gov/sites/default/
files/Child_Nutrition_Fact_Sheet_12_10_10.pdf  
Evans, "A Lot to Digest", 189.

41



measuring and assessing to be the first step in recusing food waste, the newest federal 

report introducing data for (at least) a portion of the supply chain comes from 2017. 

Since 1960, the EPA has been reporting its estimates on municipal waste generated 

in the USA, including food. Between 2012 and 2017, the EPA has been publishing its 

findings in the Facts and Figures reports, which is the most comprehensive data estimation 

on municipal solid waste (MSW)  generation in the Unites States. There has been no new 151

data since 2017. Moreover, when measuring food waste, the EPA starts measuring it at the 

point when the it is ready to be managed, e.g. composted or landfilled. This means the 

agency only takes into account waste generated at the residential and retail level, since 

waste created by manufacturing, processing, and distribution is out of the scope of MSW. 

This means, the most comprehensive data on food waste in the United States includes only 

half of the supply chain, showing a major flaw in the food waste measuring system and the 

actual total amount of food waste generated across the United States is much higher. 

When the EPA started collecting data about trash in 1960, food waste amounted to 

12,200 thousand tons, which was 1,3% of the MSW, as seen in table 1. In 2017, 

households and businesses generated 40,670 thousand tons of food waste, equal to around 

15% of the MSW. When converted into a daily average of wasted food per person, the 

number went up from 0.37 pound in 1960 to 0.69 pounds per day in 2017.  152

Table 1. EPA data on Food Waste  153

 MSW, commonly known as trash or garbage, includes everyday items that are used and 151

then thrown away, such as packaging, furniture, clothing, paper and newspapers, batteries, 
or food. 

 “Facts and Figures.”152

 Ibid.153
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On top of collecting data about generated waste, the EPA also reports on waste 

management: how much of a certain commodity is recycled, composted, combusted into 

energy, and landfilled.  When it comes to composting food waste the annual amount rose 154

from 0 to 680 thousands of tons between 1990 and 2000 and then almost quadrupled in 

2017. Data on composting before 1990 are unknown. Combusting food with energy 

recovery has also been on the rise, starting at 50 thousand tons in 1970 and being at 7,470 

thousand tons in 2017.  The following graphs illustrates the rise in food waste and 155

recycling since 1960. 

Figure 4. EPA’s data on Food Waste  156

 The Economic Research Service (ERS) of the USDA also collects information 

regarding food waste, but statistics are only available for the year 2010, making it 

impossible to use the data to track progress.  157

 The amount of recycled food waste has not been recorded by the agency.154

 “Facts and Figures.”155

 Ibid.156

 “Food Loss,” United States Department of Agriculture, accessed May 16, 2020, https://157

www.ers.usda.gov/data-products/food-availability-per-capita-data-system/food-loss/
#howmuch.
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Reporting on the overall impacts of federal regulation regarding food waste is made 

difficult by the absence of new data. Nevertheless, the fact the federal government has not 

reported on the matter since 2017 reflects the lack of federal interest in the issue. Despite 

the existence of some governmental efforts to reduce food waste, the amount of food 

ending up in landfills has been steadily rising, only plateauing once, in 2017. Even though 

there are practices like composting or combusting with energy, those techniques alone are 

insufficient in diverting food from landfills and are only dealing with the consequences of 

the issue, not with the cause. The most effective way to decrease the amount of food in 

landfills is to reduce the amount of generated waste altogether. However, federal initiatives 

have so far mostly targeted food recovery and have been failing at implementing 

successful food waste reduction initiatives, leaving reduction efforts up for voluntary 

participation of states, consumers, producers, and manufacturers. 

Even though the increase of initiatives aiming to reduce food waste could be an 

indicator of progress, it is crucial to record those activities to evaluate their impact. So far, 

the EPA reports have proven the hitherto insufficiency of federal laws and showed the 

shortcomings of those measures, especially in contrast to the goal to reduce food waste in 

the United States by half by 2030. Additionally, the absence of new data also demonstrates 

the lack of federal interest in the topic and a missed chance at disproving the 

ineffectiveness of federal policies. 

3. Federal Food Waste Legislation Ideas 
 In order for the United States to achieve the FLW reduction goal, a comprehensive 

federal policy setting national guidelines is needed. Moreover, the nonexistence of 

standardized national labeling, ineffective donation guidelines and lack of incentives for 

more donations stand in the way of achieving substantial changes. Even though food is 

perishable, therefore some waste is inevitable in order for safety to be ensured, large 

amounts of food loss is avoidable. Moreover, food loss reduction will result in 

conservation of resources, such as water, land, electricity, and gas, reduction of greenhouse 

gasses, saved money, recovered meals, and even in creation of new jobs. 

 In 2015, the EPA, USDA, and FDA formed a partnership with ReFED to identify 

necessary measures needed to achieve the reduction goal which are analyzed in this 
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chapter. Those measures were published in a food waste reduction Roadmap by ReFED in 

2016 and suggest the implementation of 27 different solutions to food waste. The Roadmap 

argues their implementation would initially require a $18 billion investment ($8 billion 

paid by the governments, the rest by the private sector and philanthropists), but 

recalculated to investment per pound of reduced food waste, it actually only amounts to a 

tenth of a cent per pound. Moreover, the implemented solutions would yield $100 billion 

and 20% reduction of food waste over a decade, as portrayed in detail in the figure number 

five.   158

Figure 5. ReFED’s Estimates on Investments and Economic Value of Proposed 

Legislation to Reduce Food Waste  159

 Sarah Vared et al., A Roadmap, 5-6, 69. 158

Chesterfield Polkey, “Federal and State Efforts to Reduce Food Waste,” National 
Conference of State Legislatures, accessed May 15, 2020, https://www.ncsl.org/blog/
2019/05/02/federal-and-state-efforts-to-reduce-food-waste.aspx.

 Ibid, 7.159
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Considering the Trump administration regards food waste as primarily economic and social 

issue, such notable savings have the potential to gain federal support for the measures. 

Nevertheless, so far, they have not. 

 The ReFED roadmap includes opportunities to contribute to the solution by various 

stakeholders, including farmers, manufacturers, retailers, restaurants, local, state, and 

federal government, foundations, and investors. However, the majority of the most 

impactful and far-reaching solutions with the biggest economic value are those in the scope 

of power of the federal government: standardized date labeling, consumer education 

campaigns, standardized donation regulation, and donation liability education, as showed 

in the following graph. These solutions are based on a general agreement among non-

profits, media, and experts. As the USDA, FDA, and EPA collaborated on the Roadmap 

report, it is assumed the federal agencies agree with this consensus as well. 

3.1. Prevention 

 Food waste solutions can be divided into three categories: prevention, recovery, and 

recycling. Prevention solutions are the most economically rewarding and environmentally 

beneficial and the implementation of ReFED´s suggested policies  would save $7.7 160

billion of economic value and divert $2.6 millions of tons of food from landfills 

annually.  Just standardized labeling and consumer education campaigns combined 161

account for almost one million tons.  Solutions that prevent waste are cheap and involve 162

mainly changes of behavior of consumers and retailers. However, so far, the efforts of the 

federal government have focused on recovery, even though there are various policies in the 

scope of the federal authority to implement prevention solutions, such as consumer 

education campaigns, standardized date labeling, or the grading system for produce.  The 163

graph at the following page illustrates the diversion potential of the proposed prevention 

solutions. 

 Also acknowledged and republished by the USDA on their website 160

 Vared et al., A Roadmap, 27. 161

It is important to note that this estimate by ReFED includes solutions implemented by 
other stakeholders than the federal government as well

 Ibid, 28.162

 Ibid, 27.163
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Figure 6. ReFED’s Estimated Diversion Potential of Recovery Solutions  164

 Consumer education campaigns on the national level are controlled by the EPA and 

USDA. Unfortunately, their programs have so far been quite ineffective and somewhat 

clumsy. As many of the USDA and EPA supported programs target the business sector, 

education campaigns for consumers are lagging behind. Although the EPA has information 

on food waste on their website, their outreach ends there. However, a large-scale advocacy 

campaign educating consumers about food waste, its consequences and reduction ideas 

would have the potential to annually divert almost 600 thousand tons of food waste from 

the landfills and annually save $2.7 billion.  165

 Vared et al., A Roadmap, 28.164

 Ibid, 31.165
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According to a 2019 Pew Research Center survey, 80% of Americans seek to reduce 

their food waste, but when asked about the impact of their actions on the environment, 

only 52% respondents said they believed reducing their food waste was actually beneficial 

for the environment.  This survey suggests, that Americans are somewhat concerned with 166

food waste and would like to take actions to mitigate it, but do not have the resources to 

know how, or do not believe their individual actions could bring change. Changing this 

assumption might be challenging, but it is a crucial obstacle that needs to be overcome. 

Governmental campaigns should educate on the consequences of food waste, proper 

storage and handling of food, food planning, food labeling, and better understanding of the 

labeling on packaging and food donation liability. In order for the campaigns do succeed, 

they should also show the consumer possible advantages of reducing food waste, such as 

saving money.  167

 Based on my personal research, another issue with federal education campaign is 

their non-uniformity. Even though the federal agencies publish recommendations to reduce 

food waste, there is no dedicated space or uniform language for those information and the 

resources are scattered between different websites, individual information is often 

incomplete. Therefore, a more intensive collaboration in this area could be beneficial. 

 Another possible federal food waste solution is standardized date labeling. Despite 

the clear authority of the federal government to regulate food labels, there are currently no  

comprehensive federal guidelines or legislation regarding date labeling on food packaging 

leading to inconsistent state laws and customer confusion. The Food, Drug, and Cosmetics 

Act of 1938 grants the power to implement uniform date system to the FDA.  The USDA 168

 Funk and Hefferon, “U.S. Public Views.”166

 Katie Flanagan, “A 10-Step Plan for Halving Food Loss and Waste by 2030,” 167

Sustainable Brands, accessed May 14, 2020, https://sustainablebrands.com/read/waste-not/
a-10-step-plan-for-halving-food-loss-and-waste-by-2030.

 Amy O'Brien, “Why We Dump (Not So) Spoiled Milk: A Discussion of America's Food 168

Waste Problem and a Call for Federal Action,” Environs: Environmental Law and Policy 
Journal 42, no. 2 (Spring 2019): 200, https://heinonline.org/HOL/P?h=hein.journals/
environs42&i=203.
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regulates labeling on meat and poultry products under separate statutory authority.  169

Together, they have only introduced some legislation regarding certain types of food, such 

as eggs. In 1985 the National Institute of Standards and Technology in cooperation with 

the National Conference on Weights and Measures formulated a model for uniform 

labeling regulations. However, following the model is voluntary, and only five states 

adhere to it: Arkansas, Connecticut, Nevada, Oklahoma, and West Virginia.  In 2016, the 170

USDA published a guide regarding labeling for eggs, meat, and dairy, recommending 

universal usage of the term “best if used by”. However, it does not have any binding 

authority and only focuses on part of the issue.  171

 The confusion around labels drives 90% Americans to occasionally throw out 

food.  In total, the lack of uniform date labeling is responsible for an estimated annual 172

loss of $29 billion worth of food.  Standardized labeling introduced by the federal 173

government could save up to 10% of this amount.  It would be an easy step in reducing 174

food waste, as the federal government has the authority to regulate goods (including 

labeling) and the implementation costs would be negligible. Moreover, such measures 

would bring savings of nearly $2 billion a year.  To achieve this, the federal government 175

should standardize the date labeling language to include only two phrases. The phrase 

“best if used by” to indicate quality and “use by” to indicate safety. Additionally, the ban 

on sale and donation of goods after the “best if used by” date should be eliminated. This 

practice is currently forbidden in 20 states, even though the date does not indicate safety. 

Once the new standards are set in place, educating the consumers is an essential step in a 

successful and impactful implementation. A combination of a national uniform date 

 “Background Information on Point of Purchase Labeling,” U.S. Food and Drug 169

Administration, accessed May 15, 2020, https://www.fda.gov/food/food-labeling-nutrition/
background-information-point-purchase-labeling.

 Evans and Nagele, “A Lot to Digest,” 185-186.170

 O'Brien, “Why We Dump,” 200.171

 Vared et al., A Roadmap, 33.172

 Ibid.173

 Ibid.174

 Ibid.175
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labeling system and consumer education has the potential to  annually save estimated 176

398 000 tons of food from ending up in the landfill.  177

 According to the Roadmap report, the stringent grading system of fruits and 

vegetables leads to approximately 270 tons of so called “ugly food” (differently shaped, 

sized or colored produce, or produce with shorter shelf life) being sent to landfills each 

year.  Most of the time, this produce is perfectly safe, edible, and nutritious, but the high 178

beauty standards for fruits and vegetables cause it to be discarded from the supply chain 

during processing or left unbought at the supermarkets. Even though some stores, such as 

Whole Foods, have voluntarily started selling this off-grade produce and customers are 

increasingly more likely to buy it, more general, not just voluntary based, acceptance of 

misshapen and oddly colored food in supermarkets would help reduce waste at the farm 

and retail level and bring almost $280 million in savings annually.  This could be 179

accomplished if the USDA would scale back the rigid grading system employed to 

determine the grade of produce. If the strict rules for beauty standards were relaxed and 

imperfect food could receive higher grades, farmers could sell more of their harvest to 

supermarkets and would be left will less to discard. Moreover, the USDA can issue grants 

to educate customers and farmers on ugly produce and that way stimulate the supply and 

demand.  Additionally, the federal government “can include stipulations in purchasing 180

contracts to support the purchase of cosmetically imperfect products.“  181

 Furthermore, the USDA is responsible for enforcing marketing orders, a practice 

from the New Deal era, now much less needed. Individual orders are initiated by the 

industry and then voted on by producers. If approved, it is binding for all growers, even 

 Emily M. Broad Leib, Katie Sandson, and Alyssa Chan et al., Date Labels: The Case 176

for Federal Legislation (Center for Health Law and Policy Innovation, 2019), 9-10, https://
www.chlpi.org/wp-content/uploads/2013/12/date-labels-issue-brief_June-2019.pdf.

 O'Brien, “Why We Dump,” 197177

 Vared et al., A Roadmap, 28.178

 Ibid, 34.179

 Katelin B. Gines, “Food Waste: A Regulatory Game,” Drake Journal of Agricultural 180

Law 24, no. 1 (Spring 2019): 112-113, https://heinonline.org/HOL/P?h=hein.journals/
dragl24&i=107.

 Vared et al., A Roadmap, 34.181
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those who voted against the order. In order to abandon the practice, the federal government 

would have to cut USDA’s funding for enforcing marketing orders, or, even better, amend 

the Agricultural Marketing Agreement Act of 1937 authorizing the USDA to enforce 

marketing orders.  182

3.2. Recovery 

 Food recovery solutions target perfectly edible food at food establishments and 

transport it to food banks, soup kitchens, pantries, and other charities. Even though there 

are some recovery initiatives set in place, the recovery potential is much higher and can be 

increased by 1.8 billion meals annually and divert 1.1 million tons of waste per year, nearly 

doubling the current standards, if a comprehensive system is introduced, suggests 

ReFED.  In contrast to prevention solutions, which can be introduced as one-off 183

solutions, recovery initiatives require three pillars: education about donor liability 

protection for businesses, standardized donation regulation and policy to financially 

incentivize donations through tax deductions, and reliable transportation, processing, and 

storage infrastructure to distribute the excess food. More than a half of the possible 

recovery solutions have to be implemented through federal government legislation, since 

they have to be introduced uniformly as a mandatory policy across the whole nation to 

achieve the desired outcome.  The recovery solutions with the biggest diversion potential 184

are illustrated in the figure number seven. By adopting standardized donation regulations 

for safe handling and donation of food, ReFED estimated almost 200 million tons of food 

worth over $550 million dollars could be saved on a yearly basis.  185

  

 Allen and Bakst, “How the Government Is Mandating.”182

 Vared et al., A Roadmap, 40.183

 Ibid, 40-41.184

 Ibid, 45.185
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Figure 7. ReFED’s Estimated Diversion Potential of Recovery Solutions  186

 Currently, states and local governments can create their own donation legislation, 

using the FDA Food Code as a model. The Food Code provides all levels of government 

with guidelines on safe handling of food based on national food regulations.  The states 187

can adopt portions of the Food Code, which then become state law open to interpretation 

by local health departments. Additionally, some states allow individual counties to adopt 

different regulations than the state, creating large state and national discrepancies. By 

standardizing the laws, businesses nationwide would be able to better navigate through the 

food donation process and enhance their donations.  Additionally, food donations are 188

 Vared et al., A Roadmap, 41.186

 “FDA Food Code,” U.S. Food and Drug Administration, accessed May 15, 2020, 187

https://www.fda.gov/food/retail-food-protection/fda-food-code.

 Vared et al., A Roadmap, 45.188
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voluntary, and businesses are not obliged to give their unsold goods to a charitable 

organization. Therefore, making donations for businesses mandatory and providing 

sufficient infrastructure to allow such donations, would be another step in reaching the 

2030 reduction goal.  189

 There is existing legislation covering food donation liability and tax deductions set 

in place, but there is a general unawareness of the policy and it is criticized by non-profits 

and media for being non-transparent. The Harvard Law School’s FLPC came up with a list 

of recommendation to Congress to strengthen the GSA and that way spontaneously 

increase donations. The FLPC points out that Congress has never assigned the Emerson 

Act to a federal agency, like it often does with other statutes. Such agency would be 

responsible for raising awareness about the Act and its coverage, interpreting it, and 

enforcing it. The most suitable agency to assume this role would be the USDA because of 

their role in the food waste reduction efforts.  

 Congress could also broaden the Emerson Act’s protection to include more types of 

donations and donated food, such as past-date donations, mislabeled items, or donations to 

organizations selling the items. Because the liability granted under the Emerson Act only 

includes nonprofits that do not charge recipients any money, innovative new projects, like 

grocery stores selling surplus items at reduced rate, are not included in the coverage, 

discouraging donations to such nonprofits. To boost donations to these organizations, 

Congress could amend the language of the GSA to include donations to non-profit 

organizations that sell their products as long as they donate any income to a charitable 

purpose.  

 Additionally, Congress could change the language of the Emerson Act to also cover 

past-date donations. Past-date donations were previously discussed in the House 

Committee report on the Emerson Act, which actually stated that past-date donations 

“would not automatically constitute “gross negligence” for purposes of determining the 

liability protection”. Therefore, they could be also explicitly included in the Act, as they do 

not pose a safety threat. 

 The liability protection under the Emerson Act could also cover mislabeled items. 

 Gines, “Food Waste,” 113.189
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As the Act only protects food that complies with all federal, state, and local standards for 

labeling and quality, like the name of the food, ingredients, weight, and manufacturer, 

many items are disqualified from the protection for minor harmless labeling mistakes, such 

as misspelled address of the manufacturer. Therefore, the language could be changed to 

“safety-related federal, state, and local labeling standards”. Simultaneously, the Congress 

could appoint the same agency in charge of implementing the Act to decide which labeling 

information is deemed important for safety of the item.  190

 The Federal government can also encourage donation through federal tax benefits 

for donors. A tax incentive, in form of a deduction or credit, covers the overall costs of the 

donation creating a “net breakeven financial impact for businesses.” Simplifying and 

expanding the federal tax benefits for food donation of additional $750 million in annual 

federal tax deduction has the potential to boost donations and save over 380 thousands of 

tons of food, save $470 million dollars and recover almost 640 million meals annually, 

claims ReFED in the Roadmap report.  In 2015, the PATH Act permanently enhanced tax 191

deductions for food donations for all businesses, when the donation meets certain criteria, 

like donating to a domestic nonprofit. Instead of being only compensated for the costs of 

donations, businesses can apply for half of the potential profit of the goods on top of 

donation costs. Still, according to ReFED, many businesses opt out of donating, since the 

benefits are not enough of an incentive for them, or donate but do not file for a tax 

deduction. This signals a general lack of knowledge and accessibility to resources 

regarding the enhanced federal tax, and a potential for further strengthening of the policy. 

Additional action can be undertaken by the Congress to further improve the federal tax 

incentives. The tax could be expanded to include low-margin businesses such as farms, a 

deduction or credit could be added to cover the cost of transportation, and the Congress 

could amend the requirements for enhanced tax deduction to only “require compliance 

with safety standards safety-related labeling of the FDCA”. Moreover, the next possible 

step could expand the tax incentives to donations to individuals not an organization.  192

 Berkenkamp and Gunders, Recommendations.190

 Vared et al., A Roadmap, 43-44, 70.191

 “Federal Tax Incentives,” ReFED, accessed May 16, 2020, https://www.refed.com/192

tools/food-waste-policy-finder/federal-policy/federal-tax-incentives.
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3.3. Recycling 

 Food waste recycling initiatives have the most potential for growth and expansion. 

If prevention and recovery solutions fail, most food ends up in the landfill. If this food 

were to be recycled using centralized composting or anaerobic digestion, almost 10 million  

tons of food could be diverted from the landfill annually for the price of $2.9 billion worth 

of investments into recycling efforts over ten years.  Moreover, food scrap recycling 193

could annually save over $120 million, and create 11,000 jobs.  Any successful plan to 194

halve the food waste in the United States includes recycling of the majority of the 

produced food waste. Nevertheless, no federal composting plan exists and federal efforts 

are limited to some USDA grants.  There are many proposed recycling projects ready to 195

advance if the federal or state programs or an investor would supply them with a grant on a 

portion of the project capital. The diversion potential for those proposed projects is 2 

million tons.  Similarly, there is no federal tax on landfills. By introducing a landfill tax, 196

the government would have additional resources to use for recycling efforts, such as grants 

for new infrastructure or consumer and business education.  197

 Under the Resource Conservation and Recovery Act (RCRA), household, 

industrial, and manufacturing solid and hazardous waste is regulated by the EPA. The 

RCPA defines general guidelines as stated by the Congress and includes a Congressional 

mandate instructing the EPA to come up with regulations to implement the law.  The 198

Subtitle D of the RCRA in regards to solid waste, including municipal solid waste, e.g. 

food, “encourages states to develop comprehensive plans to manage nonhazardous 

industrial solid waste and municipal solid waste, sets criteria for municipal solid waste 

landfills and other solid waste disposal facilities, and prohibits the open dumping of solid 

 Vared et al., A Roadmap, 49.193
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 Ibid, 50.195

 Ibid, 59.196

 Ibid, 56.197

 “Non-hazardous Waste Regulations,” U.S. Environmental Protection Agency, accessed 198

May 16, 2020, https://web.archive.org/web/20120106124525/http://www.epa.gov/wastes/
laws-regs/regs-non-haz.htm.
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waste”.  The EPA has developed minimum federal requirements, that states have to 199

follow, but they do not include information on food waste recycling. The implementation 

of the solid waste criteria remains the responsibility of the states and state and local 

governments can set stricter standards than the federal minimum.   200

 Food waste recycling can be encouraged by all three levels of government: local, 

state, and federal, by banning landfilling of food scraps, economic incentives, and 

increasing production of renewable energy from biomass through renewable portfolio 

standards. However, only federal law can require these things on a national level by 

strengthening the federal minimum criteria on solid waste management. In the absence of 

stringent federal regulation on food waste recycling, individual local and state 

governments have stepped up and implemented a variety of food waste recycling 

legislation. Therefore, in the event of carrying out new federal standards, the federal 

government would be able to learn from the states that have already implemented stricter 

regulations and it could create federal infrastructures, such as grant funds, to aid those 

states in the creation of new recycling and composting facilities.  201

 It is important to identify the reasons why none of the above-mentioned solutions 

has been passed as a law and what stands in the way of new legislation. American political 

culture can partially be to blame, since leaders may believe issues like food waste should 

remain at discretion of the states. Moreover, the current administration tends to shift 

responsibility to deal with food waste at the private sector and overall advocates for 

stronger state rights. Another possible cause might be the lack of interest and pressure of 

the public stemming from general unawareness of the issue. However, such obstacles can 

theoretically be overcome. 

 “Waste,” U.S. Environmental Protection Agency, accessed May 16, 2020, https://199

web.archive.org/web/20120106004256/http://www.epa.gov/lawsregs/topics/waste.html.
 “Resource Conservation and Recovery Act (RCRA) Overview,” U.S. Environmental 200

Protection Agency, accessed May 16, 2020, https://www.epa.gov/rcra/resource-
conservation-and-recovery-act-rcra-overview#how%20does%20rcra%20work.
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4. Legislation and Approaches on the State Level 

 In the absence of a strong uniform federal policy regarding food waste, many state 

and local governments have stepped up and introduced state-wide or city-wide policies to 

reduce food waste. Especially in regards to the 2030 FLW goal, the state and local 

governments have been more proactive and have passed various legislation aimed at food 

waste reduction in contrast with the federal government which is trying to achieve the goal 

through education programs and initiatives. State and local policies, just like the proposed 

federal solutions can be divided into three categories: prevention, reduction, and recycling. 

State legislations primarily focus on recycling of food waste, but a number of states and 

cities have started implementing some of the previously mentioned legislation ideas. 

However, those state laws often differ from the proposals created for the federal 

government. 

4.1. Prevention 

 Because of the non-existence of federal date labeling legislation, possible 

regulations on date labeling is left at the discretion of individual states. Some states have 

used this power to implement a variety of requirements and others have not regulated date 

labels in any way. Moreover, most states do not define the meaning of the words printed on 

date labels, even when they set in place regulations on these terms.  Additionally, with so 202

many different date labeling laws and phrases, consumer education, which is crucial to 

eliminating the confusion around date labels, is very difficult. Without federal regulation 

on labeling language, federal agencies cannot provide reliable education about the terms.  203

 Out of 50 states, there are 43 states and the District of Columbia requiring date 

labels on at least some items. Seven states do not require labeling on any food items. These 

seven are: Idaho, Utah, South Dakota, Nebraska, Missouri, Tennessee, and New York.  204

The states that do impose some requirements vary greatly from each other in the language 

used on labels and in the type of food regulated, with shellfish, dairy, and eggs being 

 Broad Leib, et. al., The Dating Game, 12.202

 Broad Leib et al., Date Labels, 7203

 “Date Labeling,” ReFED, accessed May 16, 2020, https://www.refed.com/tools/food-204

waste-policy-finder/new-hampshire.
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regulated most often. The figure number eight shows which states regulate which food 

category. For example, the state of Connecticut only requires labels on milk and no other 

items, while neighboring Massachusetts requires dates on all packaged perishable and 

semi-perishable items.  In the absence of state regulations, either altogether, or on a 205

certain commodity, date labels are left up to the manufacturer, meaning labelling language 

on two products in the same category can vary, if they are manufactured by a different 

company. 

Figure 8. Date Labeling Requirements at the State Level  206

 Some states recognize the toll this confusing system takes on customers and the 

potential of standardized date labeling and therefore introduced state level legislation 

aiming to standardize the labeling language. These states include California, 

Massachusetts, New Jersey, and Hawaii. However, the proposed legislation also differs 

state by state in labeling language and guidance regarding which items should be 

labeled.  For instance California signed into law a proposition AB 954 requiring the 207

California Department of Food and Agriculture to encourage manufacturers to voluntarily 

 “U.S. Food Waste Policy Finder.”205

 Broad Leib, et. al., The Dating Game, 13.206

 Broad Leib et al., Date Labels, 4-6.207
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use uniform labeling phrases “best if used by” and “best if used by or frozen by” to 

indicate freshness and “use by” or “use or freeze by” to indicate safety. This change is 

estimated to divert 5.5 million tons of food from Californian landfills each year.  The AB 208

954 is mostly a voluntary encouragement and education campaign and not an introduction 

of a standardized date labeling. Moreover, California only requires labels on dairy and 

shellfish.  Still, on the state level, this is one of the boldest steps towards a system 209

resembling the above-mentioned federal uniform date labeling system. 

 The fact that no two states’ laws regarding date labeling are the same proves that 

they did not base their requirements on valid public policy.  Not properly defining the 210

meaning of the labels and the discrepancy in individual state laws can lead to greater waste 

due to confusion and misinterpretation. Moreover, the large inconsistencies between 

individual states interfere with interstate commerce, and bring extra costs for label 

alteration for goods sold in multiple states, taking a toll at producers and businesses 

operating across-states.  This means that state regulations are only beneficial state-wide, 211

on the national level are actually contributing to the issue, not helping to solve it. 

Therefore, uniform federal regulation is the only possible solution. 

4.2. Recovery 

 As explained in the previous chapter, individual states can regulate their donation 

legislation by adopting parts of the FDA’s Food Code. Moreover, local and tribal 

governments are also entitled to creating their own regulations, imposing a burden on 

donors and recipients who have to navigate in the local differences.  These governments 212

can regulate past-date donations and sales and provide further tax incentives and donor 

 Cole Rosengren, “UPDATE: California governor signs new date label bill to reduce 208

food waste,” Wastedive, October 16, 2017, https://www.wastedive.com/news/update-
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 “AB 954 (Chiu) - Signed into law,” Californians Against Waste, accessed May 16, 209
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liability on top of federal standards. In total, 20 states and the District of Columbia place 

regulations on donation or sale of food after expiration of one of the label dates. For 

example, Montana bans the sale and donation of milk after 12 or more days after 

pasteurization, even though the industry standard is 21 days, resulting in thousands of 

gallons of milk being discarded on a weekly basis. The other 30 states do not have any 

regulations of this kind.  213

 Many states have also passed additional legislation expanding the Emerson Act to 

provide more liability protections and tax incentives to good faith donors. Massachusetts is 

the only state providing protection for past-date donations. California, Nevada, and Oregon 

grant donors liability protection even for donation of items with non-safety related labeling 

issues. Arizona, New Mexico, and Louisiana protect direct donations from food service 

businesses and stores to final recipient. Finally, 18 states in total provide protection for 

donations when the end recipient is required to pay for the food.  The following map 214

shows the level of liability protection for donors by state, with darker color meaning more 

extensive protection. 

Figure 9. Level Donation Liability Protection by State  215
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 Further tax benefits for food donations beyond federal incentives, are provided by 

nine states: Arizona, California, Colorado, Iowa, Kentucky, Missouri, Oregon, Virginia, 

and South Carolina. Seven of them offer tax credits for food donations, only Arizona offers 

tax deductions. 

 The states' approaches towards tax incentives vary greatly, as do the conditions to 

qualify for such donation. In Iowa, Kentucky, and Missouri, tax credits can be claimed by 

any in-state taxpayer. In contrast, in Arizona, only farmers and restaurants can apply for 

deductions, in California only farmers are eligible for one of the credits, and in Colorado 

one of its tax credits is limited to C-Corporations.  Those restrictions may discourage 216

donations from parts of the supply chain, unless the donor is covered by a separate tax 

incentive.  217

 When it comes to recipients, state-level tax incentives are often limited to donations 

to charitable organizations. In Kentucky, only “nonprofit food programs”  qualify as 218

donees, while in California only donations to food banks are eligible for tax credit. 

Additionally, Arizona forbids recipient organizations from selling the food instead of 

giving it free of charge.  219

 These above-mentioned states also restrict the types of foods eligible for tax 

benefits only to crops, livestock, and agricultural commodities. For example Colorado 

supports donation of crops and livestock, while California limits one of its tax benefits 

only to donations of fruits and vegetables.  220

 Only California and South Carolina expand their tax benefits on expenses 

associated with food donation. In California, the tax credit covers half of the costs of 

 C- corporations are different from other businesses by being a separate legal entity and 216

being taxed separately from its owner
 Steven Xie and Ona Balkus, “Creating a Tax Incentive for Food Donation in West 217

Virginia,” research paper sent to West Virginia Food and Farm Coalition via email, January 
16, 2016, page 6, https://www.chlpi.org/wp-content/uploads/2014/01/WV-Tax-Incentives-
for-Food-Donation-January-2016-final-edition.pdf. 

 Which are defined in part as “surplus food collection and distribution programs 218

operated and established to collect donated food for redistribution to persons in need.”
 Xie and Balkus, “Creating a Tax Incentive,” 4-6.219
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transportation of donated food, whereas South Carolina’s tax credit includes meat packers 

and processing plants that enter into  “contract with any nonprofit organization to process 221

deer for donation to any charitable organization engaged in distributing food to the 

needy.”  222

4.3. Recycling 

 The majority of local and state policies regarding food waste focus on recycling. 

Five states: California, Vermont, Connecticut, Rhode Island, and Massachusetts and six 

municipalities: Seattle, San Francisco, Boulder, Austin, Minneapolis, and New York City  

have enacted organic waste bans and waste recycling laws to limit the amount of food 

waste allowed to be sent to the landfill. California’s state law is the only one requiring 

commercial food waste generators to compost or anaerobically digest the organic waste 

they produced. The other states formulate legislation as landfill organic waste bans. All 

these state laws are drafted quite similarly. They ban a specified amounts of food waste 

generated by certain entities from ending up in the landfill. The existing municipal 

legislation is based on the same principles. Despite the laws being quite similar, they differ 

in technicalities, such as which entities the law covers, how much waste must that entity 

produce to be covered, or exemptions for distance of an entity from a suitable organics 

recycling facility.  223

 There are currently over 5000 composting facilities in the United States, but only a 

tenth of them accept food scraps.  The largest number of facilities and therefore the most 224

potential for adding new facilities in the near future can be found in the Northeast, 

Midwest, and Northwest where the disposal fees and market prices for compost are high. 

ReFED estimated that under current circumstances, these regions have the potential to 

utilize over 50% of all compostable material in the United States, which would equal to 2.7 

 Xie and Balkus, “Creating a Tax Incentive,” 9. 221
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million tons per year with the net societal benefit of $30 per ton.  The rest of composted 225

material - 2.3 million tons - would come from California, where the “net benefit is close to 

breakeven due to lower disposal costs,”  but the state has a strong policy to divert food 226

waste from landfills. When it comes to centralized anaerobic (AD) digestion facilities the 

United States, there are around 200, but only 40 accept food scraps.  The most promising 227

regions for AD are Northeast and Northwest. Here, the facilities can focus on electricity, 

transport, and heating sectors, based on local economy.  In other regions, new facilities 228

are not expected to emerge without additional policy due to unfavorable economic 

conditions. A combination of low disposal fees, high collection costs, low value of 

compost, and high upfront investment can bring the value of composting at a negative 

amount. As seen in the figure below, these regions are mostly in the center and South of the 

United States. 

Figure 10. Regions by Economic Value of Compost  229

 On top of legislation regarding recycling food scraps, some local governments have 

been implementing economic incentives to discourage from throwing food waste to the 

landfills. The pay-as-you-go (PAYT) system charges fees based on the amount of waste 

sent to the landfill and has been implemented across cities and towns in Massachusetts. 

Similarly, Portland, Oregon has altered its residential waste service, which includes weekly 
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collections of recycling and organics and every-other-week collection of garbage. 

Additional fees apply for increasing the cart size.  Moreover, in the absence of federal 230

landfill tax, twenty states or more have introduced this policy tool to generate extra income 

and have the possibility to expand it directly to a tipping fee, paid when disposing of waste 

into a landfill.  231

 There are states that have gone further in implementing food waste solutions than 

the federal government. Especially states on the East and West coast have embraced the 

fight against wasting food and introduced state-wide legislation. Even though the state 

efforts are well-intended, they are often only helpful on the individual state level, but 

together, they create a patchwork of different legislations across the country, creating 

confusion and complications for consumers and businesses operating across states and 

proving that dispersed state and local policies are insufficient in reducing food waste and 

achieving the 2030 goal. Therefore, a stronger federal leadership is necessary to unify 

those policies and introduce them in all 50 states. However, regional differences need to be 

kept in mind as well as the importance of local and state initiatives. As long as the 

legislation would lie within federal authority, it would have priority under the Supremacy 

Clause of the federal government over the conflicting state legislations. 

 Vared et al., A Roadmap, 54.230

 Ibid, 56.231
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Conclusion 

 Considering how demanding the food growing process is, wasted food constitutes 

enormous losses of finance and resources. Moreover, food waste has far-reaching 

consequences on the environment. The federal government has acknowledged this and in 

2015 committed to reducing the amount of food waste by 50% by 2030. However, despite 

this aspiration, national actions contributing towards the goal have been limited. In some 

instances, state-wide or city-wide action has been more progressive and assumed 

leadership in reduction efforts instead of the federal government. However, even though 

those efforts are beneficial on the state level, they created a patchwork of different 

legislations leading to more confusion and unintended consequences nation-wide. 

Therefore, to achieve the 2030 FLW goal, a uniform nation-wide regulation implemented 

by the federal government is needed. 

 However, foregoing such action, comprehensive statistics assessing the state of 

food waste in the United States must be obtained and critical areas must be clearly 

identified. So far, the vastness and complexity of wasting food combined with the hitherto 

inadequate federal interest resulted in lack of comprehensive statistics on food waste in the 

United States. However, comprehensive statistics and data are essential for policy making. 

The World Bank characterizes statistics as “[…] the evidence on which policies are built. 

They help to identify needs, set goals, and monitor progress. Without good statistics, the 

development process is blind: policy-makers cannot learn from their mistakes, and the 

public cannot hold them accountable.”  The most up-to-date statistic is the EPA’s Facts 232

and Figures report from 2017, according to which, the volume of generated food waste has 

been rising. Unfortunately, since the newest data comes from 2017, it is impossible to 

evaluate the current situation and determine which area is the most in need of intervention. 

Therefore, a more thorough research and a comprehensive statistics have to forgo any 

major federal legislation. 

 The federal government has been introducing regulations and legislation to reduce 

food waste for decades. It mostly implemented recovery laws, such as donation liability 

 Shaida Badiee, preface in World Development Indicators 2000, World Bank 232

(Washington, DC: World Bank, 2000), vii, http://documents.worldbank.org/curated/en/
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protection, and tax incentives. It primarily targeted later stages of the food chain, where 

most of the waste occurs. Since announcing the 2030 FLW goal, no major federal law has 

been implemented. The 2018 Farm Bill included food waste reduction measures and 

allocated funding to local projects and businesses fighting food waste, established a Food 

Loss and Waste Liaison within the USDA, amended the Emergency Food Assistance 

Program, created the Milk Donation Program and expanded liability protection under the 

Emerson Act. Despite these provisions being a clear step in the right direction, they were 

not drastic enough and the Bill received criticism for containing procedures worsening the 

food waste issue. Federal agency regulations since 2015 have focused on education efforts 

and public-private partnerships, like the Food Recovery Challenge, U.S. Food Loss and 

Waste 2030 Champions, or the Winning on Reducing Food Waste Initiative. Additionally, a 

series of bills targeting food waste were introduced in Congress, but those proposals were 

never passed. 

 The current administration acknowledges the severity of the food waste issue and it 

pledged to mitigate it. Still, even though steps and solutions the federal government could 

adopt were clearly outlined by research in policy labs and non-profit organizations, the 

only legislation passed in the last five years was the 2018 Farm Bill. Based on my research 

I uncovered that theoretically, there are no insurmountable obstacles standing in the way of 

adopting food waste legislation. However, the matter remains outside of the political 

interest.  

 Food waste is a topic that has yet failed to mobilize the public. Americans are quite 

unaware of the issue, as evidenced by public surveys referenced in this work. Therefore, 

there is no pressure and incentives for politicians to act. Even though there are some 

politicians who have embraced food waste as a part of their agenda, the topic has yet to 

catch the interest of a broader spectrum of lawmakers. Additionally, Republican lawmakers 

tend to favor initiatives of the private sector and stronger state rights over federal 

dominance. Therefore, the inactivity of the current administration can be also caused by 

political ideology and is a question of political culture and organizational structure of the 

country. As a consequence, even though the federal government has the authority to enact 

food waste legislation, some may believe that it is an issue the states should deal with. 
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 In the absence of federal leadership, under the assumption that powers not assigned 

to the federal government are reserved for the states under the 10th amendment, states have 

introduced legislation in areas where the federal government has not provided sufficient 

regulation. States have implemented labeling regulations, donation regulations, and tax 

incentives to good faith donors, expanded donation liability and introduced recycling 

initiatives. However, such regulations do not always follow the same guidelines and are 

not accepted in the same form as the proposed federal solutions. Therefore, those efforts 

are only beneficial on the state level, but nation-wide create inconsistencies, confusion, and 

difficulties for transactions across states' lines. This shows that state initiatives are not 

effective in tackling the issue nation-wide and a federal leadership is needed. Under the 

Supremacy Clause, the federal government could overrun those inconsistent state 

legislations and introduce a uniform federal minimum. 

 Additionally, food waste is partially a product of American mentality and lifestyle 

that no laws can change. The United States is considered to be the land of plenty and a 

capitalist society with a tendency to overproduce and overbuy resulting in waste. 

Americans are consumers used to spending money and food is considered a commodity 

that can be replaced by a new one any time. No law can forbid throwing out food, therefore 

a part of the change has to come from the bottom up and Americans have to stop viewing 

food as a commodity and recognize the amount of resources and manpower behind its 

production. 

 Despite the difficulties, a federal intervention remains the most promising strategy 

at tackling the issue. In order to achieve the 2030 goal, a new food waste assessment is 

needed, to identify the current state of the issue, evaluate the impacts of newer legislation, 

and plan future national strategy. Even though federalism has made solving the problem 

more complicated, food waste is a national issue and requires a national solution. 
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Master's Thesis Summary  

 Food waste imposes enormous burden on the economy, society, and environment. 

The current Trump administration acknowledges the severity of the issue and has pledged 

to mitigate it. However, despite clear solution proposals available, the federal government 

has so far failed to act. This thesis analyzes the role of the federal government in dealing 

with the issue, defines governmental authority to act, and studies relevant legislation. Even 

though the primary focus is on the federal government, state actions are also examined to 

illustrate the contrast between the two. 

 Firstly, the thesis explains the consequences of food waste and identifies the causes 

of the problem. Then, it defines the scope of authority over the issue and reveals the federal  

government can draw authority from the Commerce Clause, the Property Clause, or the 

taxing power. Next, it analyzes federal initiatives targeting the issue before and after 

adopting food waste reduction goal in 2015. The analysis discovered that federal solutions 

since 2015 have mostly focused on education, grant awarding, and public-private 

partnerships, which are insufficient in mitigating the problem. After that, the thesis takes a 

look at proposed solutions that have the potential to reduce food waste in the United States 

by 20%. The proposals can be divided into three categories: prevention, recovery, and 

recycling. 

 Secondly, the thesis deals with legislation adopted at the state level and 

consequences of those actions. It discovered such regulation is only beneficial on the state 

level. Nation-wide, it creates a patchwork of legislations contributing to confusion and 

difficulties for entities operating across states’ lines. Therefore, a strong federal leadership 

is needed to unify those policies and introduce them across the nation. As long as the 

legislation would lie within federal authority, it would have priority under the Supremacy 

Clause of the federal government over the conflicting state legislations. 

 Based on research, this thesis claims that despite clear solution proposals and 

authority to act, the federal government has so far failed to do so, even though theoretically 

there is no insurmountable obstacle standing in the way of adopting food waste legislation. 

But since the topic has yet to mobilize the public, and Republican lawmakers tend to favor 

initiatives of the private sector and state rights over federal dominance, the matter remains 

outside of the political interest. 
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 Since food waste is a national issue, federal intervention remains the most 

promising strategy at tackling the issue, despite the difficulties. Even though the division 

of power between state and national governments has made solving the problem more 

complicated, food waste is a national issue and requires a national solution. 
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