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ABSTRACT 

Execution, as the compulsory performance of obligations by way of interfering with 

the property interests of the obliged party, for the purpose of recovering the performances 

owed, represents an important procedural instrument through which creditors may assert their 

rights vis-a-vis debtors who failed to voluntarily fulfill the obligations imposed unto them in 

the enforcement order. 

However, not every execution is successful (in the sense that it results in the recovery 

of the performance owed). Circumstances may arise during the debt enforcement procedure 

which prevent its continuation and require enforcement action to cease before its intended 

purpose could be consummated. 

The law reflects these situations by providing for the discontinuance of execution,                        

a procedural institution whose purpose it is to permanently prevent the compulsory 

performance of obligations as per the enforcement order and to lift the effects of the ongoing 

enforcement on the obliged party’s property interests. This is at the same time the only means 

of defense available to obliged parties who wish to defend themselves against ongoing debt 

enforcement. 

There exists a host of reasons which may result in a debt enforcement being set aside, 

but the presented thesis focuses on selected cases of discontinuance of execution, strictly 

pursuant to the Provision of Sec. 268 (1) (a) through (h) of the Code of Civil Procedure. Other 

reasons can be found in para. (2) through (4) of the same provision, as well as in other 

provisions of the Code of Civil Procedure (addressing the various ways in which a decision 

may be enforced, and their specifics) and in other laws. 

Section 268 (1) (a) through (h) of the Code of Civil Procedure sets out the general 

grounds on which an execution must be terminated. Specifically, these concern cases in which 

it is revealed during the execution that the enforcement order has not yet become enforceable; 

that the enforcement order was cancelled or voided after enforcement action was commenced; 

that the creditor (the entitled person) requested for the enforcement to be terminated; that the 
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enforcement is affecting property which is excluded and unseizable; that the enforcement 

proves futile due to a lack of assets of the obliged party; that the enforcement is affecting 

property which, by way of a final court decision, was removed from the purview of debt 

enforcement based on a third-party lawsuit for removal of that property from the list of 

seizable assets (on grounds of a right of that third party to said assets which rules out 

enforcement action); that the right awarded in the decision which forms the basis for 

enforcement has ceased (unless the enforcement was already consummated); and, finally, that 

enforcement is inadmissible for another reason due to which the enforcement order cannot be 

exercised. 

Enforcement may be terminated in its entirety or only in parts, i.e., to a proportionate 

extent within the meaning of Sec. 268 (4) of the Code of Civil Procedure. The principal 

consequence is that no further steps will be taken to carry out the debt enforcement. The debt 

enforcement officer (bailiff) forfeits the authority to conduct the enforcement, and all 

previously issued distraint warrants cease to be effective, so that the obliged party regains the 

unlimited right of disposition over his property, of which he could not dispose up to this point. 

Once the execution has been set aside with final force, it cannot be ordered again, due to the 

obstacle of res iudicata. 

This thesis discusses the discontinuance of enforcement, with the aim to assess how 

important the role played by the judicature is in this regard. The subject of scrutiny is the 

degree to which the decision-making practice of the courts shapes and gives concrete form to 

the individual grounds for setting aside debt enforcement pursuant to the above-cited statutory 

provision, and influences the development of this procedural institution. The thesis also 

reflects the relevant legal framework; discusses, within the context of the above-cited 

provision, noteworthy cases encountered in legal practice; and describes the reasons 

(obstacles) for which an ongoing enforcement may no longer be pursued and must be 

terminated, taking into account current developments and in particular the case law of the 

Supreme Court and the Constitutional Court. 


