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INTRODUCTION 
 

 

The saga of human rights is an enduring epic that began with the rise of human beings and 

their noble quest to identifying the safeguards of humanity. Human rights were marginally and 

inadvertently addressed in many religious, political and cultural trends throughout the ages, 

however, only in recent history that major ideas came to light that formed the pillars of the 

modern-day concept of human rights. Notably, local initiatives in a handful of European 

countries have materialized in recognizing and codifying some human rights in a series of bills 

of rights and constitutional reforms granting limited rights and freedoms to their peoples against 

the absolute powers of monarchs. Also, significant steps were made on the regional level in 

concluding many bilateral and multilateral declarations and treaties recognizing particular 

rights relating to religious minorities especially in the European continent. However, all these 

previous attempts fell short of providing a universal recognition and protection of human rights. 

 The ground-breaking work of the United Nations (‘UN’) in adopting the Universal 

Declaration of Human Rights (‘UDHR’) in 1948 marked the beginning of a new chapter is the 

history of human rights and in effect gave birth to international human rights law. The shape 

and context of the modern-day human rights concept never existed in the international sphere 

before 1948 as earlier attempts of humanity regarding human rights were notably localized, 

flued and incoherent at best; as they only ascribed certain rights to particular categories of 

people, like only for citizens, believers, freemen, aristocrats and likewise. Conversely, the 

human rights standards of UDHR, being the major international point of reference on this 

subject, was ascribed to everyone everywhere without discrimination.  

The concept of international human rights is built on the quintessential premise that all 

human rights must be universally and equally enjoyed by all human beings without 

discrimination. This doctrinal premise is clearly provided for in numerous human rights treaties, 

declarations and instruments that came to light after the adoption of UDHR in 1948. However, 
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this majestic concept of universality is facing many challenges that are mainly stemming from 

the notion of cultural relativism. It is quite logical that a world so diverse in traditions, history, 

religions, beliefs, languages and ethnicities that some divergences and dissimilarities exist 

among its composite of different civilizations, whether in recognizing the universal set of 

human rights or at the next stage of implementing them; however, in this study we will examine 

the merits and foundations of this conception and whether it poses an actual threat to the 

universality concept. Undoubtedly, there are some human rights that are shared by all human 

beings and are considered absolute and, their significance is unchallenged by most if not all 

civilizations, however, some other rights are highly contentious especially when they touch on 

religious or cultural precepts.  

Naturally, active challenges made to the universality of human rights will ultimately 

influence their overall application, and countries defending these challenges are more likely to 

be considered as failing to commit to their international obligations in protecting human rights 

within their borders. Eventually, this projected failure will most probably trigger an 

international reaction against breaching countries that usually involves exerting political 

pressure, subjecting violating States to harsh criticism and scrutiny from international media, 

conditioning financial aid to these States to adequate observance of international human rights 

standards or even using military force. The international reaction against breaching countries is 

usually executed by Western countries against countries of different ideological disciplines 

which readily could lead to arguments of the misuse of human rights as a tool of Western 

domination. This controversial perception is aided by the underlying fact that the UN human 

rights system is grossly lacking an effective enforcement and control mechanisms to monitor 

States’ obligations under international human rights treaties. Ultimately, this void left by the 

UN system resulted in leaving the door open for individual States to take selective measures 

according to their political will and personal agenda against breaching States.        

The enforcement of some human rights can also be a challenging subject based on their 

nature, for instance, civil and political rights are readily enforceable especially as they have a 

very individualistic character attached to them thus making the role of the State is as simple as 

refraining from interfering in these rights, while some social, cultural and economic rights have 

more of a collective aspect to them, requiring States to be actively involved in securing these 

rights by planning, implementing and allocating funds. The enforcement of the latter rights is 

obviously more challenging in developing countries that struggle in securing the basic 

requirements for their peoples. This raises the issue whether developing countries can be 
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logically held accountable for breaching their international human rights obligation in light of 

their poor economic situation. Some developing countries even argue that the ample application 

of human rights requires essential cultural, social and economic prerequisites that, unlike in 

Western countries, are unavailable in their countries. In other words, these countries demand 

international assistance to achieving these prerequisites before holding them liable to 

committing to human rights standards.  

This dissertation will examine the ability of human rights to be universally accepted and 

implemented in light of the challenges that face this concept.  This discussion is not an easy 

task in light of the fact that the premise of international human rights is founded on universal 

applicability of all human rights to all human beings regardless who they are and where they 

are. In other words, international human rights look at human beings in the most abstract form 

taking away from them any defining elements of race, culture and religion. Thus, any attempt 

to arguing for cultural particularity or religious specificity on the human rights discourse 

fundamentally contradicts with their essential quality of being universal.  

In this study special emphasis will be made on challenges originating from Islam and Muslim 

countries. Notably, the greater majority of Muslim countries have adopted most, if not all, 

international human rights instruments, yet many of them still controversially subject the 

interpretation and implementation of international human rights to the precepts of Islamic law. 

Unfortunately, the influence of atrocities and horrific abuses of human rights perpetrated by 

fundamentalists and terrorist organizations that seemingly operate under Islamic Sharia have 

greatly contributed to the general misperception of assimilating Islamic Sharia with terrorism, 

gender discrimination and human rights abuses. This perception was fuelled by the 

"discriminatory intellectual and media comments [that] have shifted the international debates 

on religious freedom today to debates on the West versus Islam.”1 This misconception about 

Sharia has greatly affected the validity of all the arguments grounded on Sharia that criticizes 

some aspects relating to the human rights discourse.  

In Part 1, the history and origins of human rights will be highlighted beginning from ancient 

times all the way to the creation and adoption of the Universal Declaration of Human Rights in 

1948, being the focal point of reference in this dissertation. This will serve as a prelude to 

examining the universality debate on human rights.  

                                                           
1 Huntington, Samuel. The Clash of Civilizations and the Remaking of World Order. 1st Edition. New York: 
Touchstone, 1997, p. 321. 
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In Part 2, the concept of universality will be addressed. This concept will also be contrasted 

with other notions of universalism, uniformity and relative universality to resolve any 

ambiguity or the usual confusion among these terms. Thereafter, the concept of ‘cultural 

relativism’ will be addressed to qualify whether it poses an actual challenge to universality, 

while providing an account of the main controversies surrounding this concept. Also, some 

related topics to the universalism vs relativism debate will be examined in this Part.    

In Part 3, we will discuss the 'European Convention for the Protection of Human Rights and 

Fundamental Freedoms' ('ECHR') as a case-study of regional human rights protection systems 

in an attempt to identify any relativist notions utilized by regional systems which could 

ultimately challenge the universality of human rights.  

In Part 4, we will discuss the challenge to universality of human rights that is coming from 

Islam and Sharia, the religious law of Islam, which has always been a subject of suspicion, 

criticism and ambiguity for non-Muslims. The Islamic reaction towards international human 

rights and universality will be illustrated in Islamic scholarly work, Muslim States reservations 

entered on human rights treaties, and finally, through the work of Islamic and Arab 

organizations.  

In Part 5, we will address the general attitude of the European Court of Human Rights 

towards issues relating to Islam while explaining the essential forces shaping its decisions. We 

will also examine whether the Court rulings in this regard were in line with the pillars of 

secularity, democracy and universality.  

This dissertation aims at arguing against the strict and uncompromising notion of 

universality that is strongly advocated in Western thinking; for this purpose, we will address 

some of the challenges that are facing this notion from various sources and especially from 

Islam. This dissertation also indirectly aims at providing a better understanding of the concept 

of human rights under Islamic Sharia, bridging the cultural gap after identifying the points of 

agreement and disagreement between international human rights standards with those 

pertaining to Islam.  

The methodology of this dissertation shall be based on the comparative and analytical study 

of the literary works collected from international and European resources, together with Islamic 

and Arabic resources; including but not limited to, law books and articles, publications, 

recommendations and general comments of international and regional human rights institutions, 

and judgments of regional courts. The main focus will be on international and European 
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literature in the English language, however, resources on Islam and Islamic law will be based 

on literary works in both English and Arabic languages.  
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________________________________________________________________ 

 

1 

History of Human Rights 

 

 

Examining the history and origins of human rights is quite imperative to understanding 

some of the elements associated with the debate over the universality of human right which is 

mainly premised on the proposition that international human rights are incapable of being 

representative and applicable to all mankind as they were born out of the womb of the European 

civilization thus making them mostly relevant and exclusively reflective of the values and 

traditions of that civilization. Notably, in the mainstream Western thinking the roots of modern-

day human rights are traced to European origins whether that is expressed in finding early seeds 

planted in antiquity times of the Greek and Roman civilizations or tracing them back to the 

European Enlightenment era of the eighteenth century or so. This mainstream conception raises 

certain logical queries of whether the subject of human rights has been in fact absent from the 

human rights discourse throughout the history of all the other civilizations of the world. More 

importantly, if it is true that human rights’ origins were solely imbedded in Western civilization 

wouldn’t that fact in itself influence their core quality of being universal in some way or another. 

Before addressing these queries in the next Part, we first need to briefly discuss some historical 

backgrounds relating to the development of concept of human rights in a simplified 

chronological order. 

 

1.1 Ancient Times 

The awareness of the need for certain arrangements and mutual responsibilities that 

could be assimilated with the recent notion of human rights must have instinctively existed right 

at the beginning of the era of human cohabitation and the formation of the first human 
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collectives or groups.2 These basic responsibilities in these primitive groups could have easily 

started with prohibiting killing a neighbor or stealing his wife, children, tools or animals. These 

basic duties or rights were necessary to establish and maintain human societies living together 

in peace. Alternatively, if such mutual rights and duties did not exist, human beings would have 

either ended up killing each other or simply elected to live in isolation far from each other, 

however, history tells us that human cohabitation kept on growing from simple farming villages 

to huge cities. With the development of these human societies and the emergence of mega cities 

and sovereigns; these basic customary traditions developed into rules and laws to regulate the 

relationship between ruler and subjects, and subjects among themselves establishing at the same 

time also some elementary human rights. “In a way, the first basis of human rights is laid as 

soon as a society formulates ethical or legal rules about the appropriate behaviour towards other 

human beings. All concepts of equality, fairness and human dignity can somehow be 

approached to human rights.”3 

The origins of human rights are a highly debated matter amongst scholars. For instance, 
some authors date back the emergence of human rights to Greek antiquity, arguing that 
“…human rights thinking and terminology could already be found in the writings of the Greek 
philosopher Aristotle.”4 While others go back further in history to ancient Egypt where it had 
at the time of Pharos an established legal system dating back to an era beyond 4000 B.C.5 or 
even to ancient Iraq (Mesopotamia), mainly referring to the Code of Hammurabi of 1760 B. C. 
which is considered the oldest legal code in history dating back to 4000 years ago.6 Notably, 
both of these ancient civilizations recognized some elements of human rights of modern times. 
For instance, the Hammurabi Code recognized what can reasonably be termed right to property, 
as well as right to life, even though the term ‘rights’ was not used in neither instances.7 
Apparently, these ancient civilizations dealt with human rights inadvertently or marginally 
while promulgating other worldly and divine matters. However, the Cyrus Cylinder of ancient 
Persia is alleged to be the world’s first charter of human rights, inscribed in Akkadian language 
on a clay cylinder in 539 B.C., that proclaimed religious freedom and racial equality.8  

                                                           
2 For more see: Harman, Chris. A People’s History of the World: From the Stone Age to the New Millennium. 3rd 
Edition. USA and UK: Verso Publishing. 2008.  
3 Brems, Eva. Human Rights: Universality and Diversity. 1st Edition. The Hague: Kluwer Law International. 2001, 
p. 17. 
4 Liwu, Hang. Human Relationship, People’s Rights and Human Rights.In: Angle, Stephen C and Svensson (eds.) 
The Chinses Human Rights Reader. 1st Edition. New York: M. E. Sharpe Inc. 2001, p.300. 
5 Wigmore John Henry. A Panorama of the World’s Oldest Legal System. 3 Volumes. 1st Edition. St. Paul: West 
Publishing Company 1928. p. 11. 
6 Fetzer, Frank L. The Code of Hammurabi: The Oldest Known Legal Code. 35 Com. L.J. 726 (1930). 
7 Stearns, Peter N. Human Rights in World History. 1st Edition. New York and Oxon: Routledge Publishing. 2014. 
p. 28. 
8 Finkel Irving. Afterword. In: Finkel, Irving (ed.). The Cyrus Cylinder: The Great Persian Edict from Babylon. 
1st Edition. New York: I. B. Tauris & Co. Ltd. 2013. p.127.  



13 
 

Ancient times also saw the emergence of many of the major religions of the world that 

were the actual source of human rights according to their believers. They argue that the 

beginnings of human rights can be readily identified in religious commandments, trends and 

teachings found in holy scriptures like the Hindi’s Vedas, Old and New Testaments or the 

Quran. It is even suggested that it is “often overlooked…that most rights and liberties have 

millennia-long roots in legal systems shaped by religious and philosophical tenets. Indeed, 

religious beliefs provide perhaps the most widely accepted foundations on which human rights 

law has been built.”9 Furthermore, Tallbot believes that “the first historical records [of human 

rights] are the written documents preserved by various religious traditions, usually documents 

that believers regard as sacred texts recordings the commands of a moral authority, typically 

regarded as infallible.”10  

In this regard Stearns believes that religions added two major components to the 

ultimate foundations of human rights thinking while implying a third. The first component 

introduced by religion is the act of emphasizing the primacy of spiritual concerns and the quest 

for spiritual rewards over political or any other goals. The outcome of such supremacy of 

religious commitment resulted in constraining any urgency about human rights issues. As such 

a ruler is scrutinized more rigorously over his support or adherence to religion rather than his 

commitment to human rights standards to his own people. Secondly, most major religions saw 

people as sharing some spiritual qualities across political and social boundaries. This outlook 

of shared and common humanity cemented the idea of equal worth to each human being. Stearns 

added that though this kind of thinking did not wipe away social inequality, but it brought about 

a new sense of a common humanity or at least a common religious universe contributing to the 

belief that the same humanity should deserve some common and minimal standards in this 

world. Thirdly, the spread of larger religions created new communities across conventional 

political boundaries thus creating a sense of religious kinship. This interaction between groups 

of people from different parts of the world sharing experiences stories and concerns provided 

this community with genuine reality. These large communities could generate some shared 

sense of purpose and religious rights. Many religions also brought about an extra layer of 

protection to some important rights by adding religious endorsement, and often religious 

punishments, to the protection sought against murder, theft, and other depredations. 

                                                           
9 Green, M Christian, Witte John, Jr. Religion. In. Shelton, Dinah (ed.) The Oxford Handbook of International 
Human Rights Law. USA: Oxford University Press. 2013. p. 9. 
10 Talbott William J. Which Rights Should Be Universal? 1st Edition. New York: Oxford University Press. 2005. 
p. 4. 
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Furthermore, religions solidified the belief that human beings shared an element of the divine 

or had been created in his image endorsing the sanctity of human life.11 Stearns concludes that 

“[t]he further impact of world religions, and particularly the approaches taken in Christianity 

and Islam, opened the way to some new policies, in various ways affecting groups like women 

and slaves, in the centuries after 600 A. D., though there was no dramatic overturning of prior 

approaches.”12 

However, as will be discussed later, some scholars completely dismiss the idea that any 

religion, society or culture had earlier recognized human rights in its modern-day version. 

Regardless of the validity of this argument it is a fact that “ all of the major religions of the 

world seek in one way or another to speak to the issue of human responsibility to others….all 

of the great religious traditions share a universal interest in addressing the integrity, worth, and 

dignity of all persons and, consequently, the duty toward other people who suffer without 

distinction.”13  

 

1.2 Middle Ages 

It is suggested that religious scholars of the Middle Ages had played a role in the 
development of the modern concept of human rights by resurrecting the ideas of the natural law 
theory devised in ancient Greece. Notably,“ [b]oth Islamic and Christian scholars helped revive 
interest in natural law arguments, extending them in some respects partly by adding a greater 
certitude that divine authority ultimately lay behind nature.”14 The argument that God’s law 
and natural law were basically the same lived on for some time until “Thomas Aquinas made it 
clear that natural law was a function of human reason, different from divine law though 
compatible with it.”15  

This period also saw the rising of local movements in Europe calling for the need to 
limiting the powers of monarchs which eventually led to the introduction of many important 
documents that dramatically influenced the development of the concept of human rights. These 
early documents were credited for creating and codifying certain freedoms and rights against 
rulers limiting their powers in times when they enjoyed absolute and uncontested control over 
their peoples. These limitations on the public authority ultimately paved the way for the 
emergence of international human rights law.  

                                                           
11 Stearns, Human Rights in World History, p. 38. 
12 iIbid, p 45. 
13 Lauren, Paul Gordon. The Evolution of Human Rights: Visions Seen. 2nd Edition. Philadelphia: University of 
Pennsylvania Press.2003. p. 5 
14 Stearns, Human Rights in World History, p. 45. 
15 ibid.  
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One of the most famous of these documents is the ‘Magna Carta’ of 1215 A.D., where 

King John of England accepted this charter of liberties to ease the mounting tension with the 

discontented rebellious barons. This document was seen “as an undertaking by the king to 

observe certain liberties granted to God, the Church, and the free men of England.”16 This 

important historic document had more than four thousand words all in Latin dealing with a vast 

wealth of political, legal, judicial, ecclesiastical, economic, and feudal matters, often in great 

detail. Most importantly it established the rule of law departing from the classical doctrine that 

the sovereign is or above the law to a new era where the sovereign is subjected to the rule of 

law.  

Though the Magna Carta is considered as one of the cornerstones in the development of 

the modern human rights system, it did not escape controversy and criticism for providing only 

‘free men’ with the entitlement to enjoying the rights mentioned therein. Needless to point out 

that this specific designation of rights only to ‘free men’ in this Charter clearly demonstrates a 

biased and racist approach that contradicts with the essence of human rights. Moreover, this 

Charter provided that its application can only be enjoyed by those who submit to John’s rule. 

Thus, the Magna Carta was not intended to bring human rights to the general public but rather 

it focused on limiting the powers of the English sovereign in favor of the rebellious barons who 

forced the conclusion of this Charter. However, this Charter inadvertently laid bases for rights 

that eventually would be at the core of modern human rights; such as the right to property, right 

to personal freedom, right to free movement and trade, and right to no taxation without the 

approval of the parliament.  

Despite the controversy surrounding it, the Magna Carta was described by Lord 

Neuberger, Master of the Rolls, Chairman of the Magna Carta Trust in 2010 as “enshrining 

such noble concepts as freedom under law, democracy and the importance of limited 

government; it was a pre-cursor to many of the freedoms and liberties that humanity rightly 

expects their governments to respect today.” 17 Also, Winston Churchill stated: “[w]e must 

never cease to proclaim in fearless tones the great principles of freedom and the rights of man 

which are the joint inheritance of the English-speaking world and which through Magna Carta, 

the Bill of Rights, the Habeas Corpus, trial by jury and the English common law find their most 

famous expression in the American Declaration of Independence.”18  

                                                           
16 Vincent, Nicholas. Magna Cart: A Very Short Introduction. 1st Edition. UK: Oxford University Press. 2012. p.1. 
17 Renwick, N.G. Magna Carta: new perspectives. Coventry: Coventry University. Phoenix Occasional Papers 
2016 DOI:10.18552/23973137.001. Available at: https://core.ac.uk/download/pdf/30617356.pdf. p.45. 
18 ibid.  
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Undoubtedly, and regardless of any debate, “[t]he enduring significance of the Magna 

Carta, and other similar documents of this age, for the history of human rights lies in the fact 

that it has come to be seen as a starting point of the limitation of absolute and arbitrary power 

of the sovereign.”19 

 

 1.3 Early Modern History 

This era took the ideals of natural law thinking to new horizons paving the way to 

shaping the modern concept of human rights as we understand it today. Though many scholars 

argue that the modern concept of human rights only came to be in the seventeenth century, for 

the simple reason that the modern understanding of human rights as being rights enjoyed by all 

human beings while transcending all differentiating factors among them did not exist before 

this period in time. Nonetheless, these scholars admit that the modern concept of human rights 

was influenced by philosophical thinking of ancient origins. For instance, it is widely 

considered that the philosophical foundation of the doctrine of human rights is premised on the 

notion of moral universalism which envisages the existence of a rationally identifiable moral 

order whose legitimacy precedes contingent social and historical conditions and applies to all 

human beings everywhere and at all times. Consequently, moral beliefs and concepts are 

capable of being objectively validated as fundamentally and universally true.20 This idealistic 

ancient philosophical theory is typically associated with the writings of Aristotle and the Stoics 

that essentially posits the existence of rationally identifiable, transcultural and transhistorical 

moral truths. Notably, Christianity was credited for maintaining the belief in the existence of a 

universal moral community for many centuries in Europe, however, only during the seventeenth 

and eighteenth centuries that a concept of rights approximating that of the contemporary idea 

of human rights emerged in Europe under the doctrine of natural law.21  

It is quite evident that international human rights law has been greatly influenced by the 

natural law theory as will be discussed later. This theory is accredited by the majority of scholars 

to the works of Aristotle of ancient Greece, and some attribute it to Cicero of ancient Rome,22 

while others believe it to be the work of the European Enlightenment thinkers without 

                                                           
19 Bates, Ed. History. In: Moeckli, Daniel et al (eds.) International Human Rights Law. 2ndEdition. UK: Oxford 
University Press. 2014.  pp. 16-17. 
20 Claeys, Gregory. Encyclopedia of Modern Political Thought (set). 1st Edition. Vol. 1. USA: CQ Press, Inc. 2014. 
p.706. 
21 ibid. 
22 Alford C. Fred. Narrative, Nature and the Natural Law: From Aquinas to International Human Rights. 1st Edition. 
USA: Palgrave Macmillan. 2010. p. 21. 
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correlation with the works of ancient philosophers. In essence, this theory is premised on the 

existence of certain laws that were basic and fundamental to human nature, and that they are 

not taught but are discovered through reason.23 This theory argues that “proper norms for human 

behaviour, including the dictates of justice, are built into the structure of the universe and can 

be discerned by human beings through reason.”24 There are two distinct schools of thought in 

the natural law theory, the secular and the theistic. Obviously, the secular ignores the presence 

of god in the equation of rights, while the theistic one, goes the other way in attributing all to 

the works of God. In other words, the theistic natural law approach “derives values from either 

the reason or the will of God. The difference is important: where values and norms flow from, 

or stand ascribed to the will of God, duties of obedience lie beyond human reasoning and 

interpretation. Only when values flow from divine reason may human reason interpret their 

meaning and scope.”25 While, the secular natural law approach “present[s] human rights as 

ethical imperatives in a very different mode. These arise quite simply from a moral/ethical 

audacity in which the figure of God is rendered conspicuously absent…[s]ecular natural law 

thus derives ethical imperatives from the givens of human nature and condition.”26 

The 17th century saw the reemergence of natural law thinking in Europe blending 
classical and Christian contributions while suggesting a new concept regarding the relationship 
between individuals and State.27 For instance, John Locke’s argued in favor of natural rights in 
his Second Treatise of Government of 1690 claiming that every individual possesses certain 
fundamental and equal rights before the existence of any organized society. Furthermore, he 
asserted that all humans are born in a state of perfect equality and enjoy all rights equally. 
Consequently, the quintessential purpose of societies and governments is to preserve those 
rights, not to usurp or deny them.28  

This era witnessed a critical use of natural law thinking in Europe as an effective 

political tool to challenging the overbearing transgressions of the public authority represented 

in the person of the king. As there exists a source of rights beyond the realm of men and kings, 

this higher source is capable of limiting any public authority, and more importantly challenge 

the divine right of kings to rule. For instance, the English Parliament in 1628 forced a petition 
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on King Charles I, the so called ‘Petition of Rights’ in exchange of lifting financial restrictions 

on supporting his foreign wars and policies. This Petition was premised on four principles: no 

taxation without parliamentary approval, no imprisonment without cause, no martial laws in 

times of peace and no quartering of soldiers in the homes of private citizens. This petition also 

didn’t escape controversy in arguing about its legal value. The Petition is still in force in the 

UK and also in many parts of the Commonwealth countries.   

During this time also, another important philosophical theory emerged in Continental 

Europe under the name the ‘social contract’ theory which was greatly influenced by the ideals 

of natural law thinking. In his book ‘Leviathan’ published in 1651, Thomas Hobbes “was 

credited for introducing the concept of the ‘social contract’, that is, the idea that power to govern 

is to some extent derived from the consent of the governed.”29  This concept was considerably 

advanced by Locke in his Two Treatises of Government of 1690 and by Jean-Jacques Rousseau 

in his book ‘The Social Contract’ of 1762. The works of Rousseau and other philosophers of 

the Enlightenment era placed a new importance on the intrinsic value of man in society, thus 

considerably advancing the idea that everyone was born with certain natural rights which no 

authority could take away. Such ideals were the intellectual force behind the French Declaration 

of Rights of Man and Citizen of 1789.30 Conversely, some authors believe that the social 

contract theory of the origins of human rights has been abandoned, for instance, Teitel argues 

that “[t]he contractarian foundations of the previous rights theory appeared inapt for 

comprehending the strange shift in recognition of the position of the modern state- from rights 

protector to rights violator.”31 

Soon after the Petition of Rights, the English produced another important document in 

the history of human rights which is the ‘English Bill of Rights’ of 1689, this document was 

intended “to secure the religion, laws, and liberties, that had been long possessed, and had been 

lately endangered…[and establishing] the true, ancient and indubitable rights and liberties of 

the people of this kingdom.”32 It is argued that this document is nothing more than a 

constitutional settlement that championed the sovereignty of parliament, accordingly, this 

document is not a bill of rights in the sense that would be understood in modern democratic 

societies today. Nonetheless, it was the source of a limited number of defined rights.”33 
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It is widely believed that the English Petition of Rights and Bill of Rights together with 

the Magna Carta have considerably influenced the United States’ constitutional history. This is 

due to the fact that English settlers arriving to North America, as early as the 17th century, 

carried with them all of the traditional rights of English people which eventually influenced the 

liberties’ movements in America. For instance, the Magna Carta was the main source for 

drafting the famous document of the ‘Frame of Government’ by William Penn in 1682. Also, 

the Magna Carta’s influence is clear in the Fifth Amendment of the US Constitution. Moreover, 

the framers of the U.S. Constitution also claimed the rights declared in the Petition of Rights of 

1628 and the English Bill of Rights of 1689.34 The influence of these earlier documents on 

international human rights law is clearly evident in the statement made by Mrs. Eleanor 

Roosevelt once the Universal Declaration of Human Rights was adopted in 1948, she celebrated 

this Declaration as “the international Magna Carta for all mankind.”35  

The presence of the natural law thinking imported from Europe can be easily spotted in 

the opening words of the US Declaration of Independence of 1776 as it stated: “When in the 

course of human events, it becomes necessary for one people to dissolve the political bands 

which have connected them with another, and to assume among the powers of the earth, the 

separate and equal station to which the ‘Laws of Nature’ and of ‘Nature's God’ entitle 

them…etc.” Furthermore, the Declaration asserts the inalienable and inviolable nature of 

human right rights as it stated: “We hold these truths to be self-evident, that all men are created 

equal, that they are endowed by their Creator with certain unalienable rights, that among these 

are life, liberty and the pursuit of happiness.”  

Other historic declarations in this period were influenced by the ideals of natural law 

theory, such as the Virginia Declaration of Rights of 1776 “which is regarded by many as the 

first proper bill of rights.”36 This Declaration stated in its first article that: “all men are by nature 

equally free and independent, and have certain inherent rights, of which, when they enter into 

a state of society, they cannot, by any compact, deprive or divest their posterity; namely, the 

enjoyment of life and liberty, with the means of acquiring and possessing property, and pursuing 

and obtaining happiness and safety.” This Declaration also provided for concept of government 

by consent and separation of powers of the state while enumerating many human rights in this 

important text. 
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After the serge of US declarations by the end of the eighteenth century, the compass has 

pointed back to Europe with the arrival of the French Revolution and the proclamation of the 

French Declaration of the Rights of Man and Citizen of 1789 that was greatly inspired by the 

Enlightenment era thinking and, the social contract and natural rights theories of renowned 

thinkers like Voltaire, Rousseau and Montesquieu. The French Declaration stated that it is 

“resolved to set forth in a solemn declaration the natural, inalienable, and sacred rights of man, 

in order that such declaration, continually before all members of the social body, may be a 

perpetual reminder of their rights and duties; in order that the acts of the legislative power and 

those of the executive power may constantly be compared with the aim of every political 

institution and may accordingly be more respected; in order that the demands of the citizens, 

founded henceforth upon simple and incontestable principles, may always be direct towards the 

maintenance of the Constitution and welfare of all.”  

In 1791, the United States Declaration of Independence was amended. Ten amendments 

brought with them rights and freedoms that were neglected in this Declaration. These ten 

amendments are referred to as the United States Bill of Rights. Basically, “[t]hese amendments 

outline certain individual rights. They also ensure that the government cannot gain too much 

power. By limiting the power of the government, people know that their personal rights will be 

protected.”37 Interestingly, the core values established by these amendments were mainly 

influenced by colonists who had travelled to the United States from England because they did 

not agree with the new way that the government in their homeland was controlling people.38 

Notably, the French Declaration of the Rights of Man and of the Citizen of 1789 and 

some other later documents made a distinction between rights of ‘man’ and rights of ‘citizens’. 

The rights of man are natural and inalienable as man is envisaged to exist outside or prior to the 

establishment of society, in application of the universalistic approach to human rights. Whereas, 

the rights of the citizen are positive rights granted by positive law thus citizens are subjected to 

the State’s authority. Consequently, human rights are fundamental rights for the very same 

reason that they existed before the State, whereas the rights of citizens are subordinate to and 

depend upon them.39  
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The natural rights theory did not escape criticism for being too vague, imprecise, 

abstract and impractical, and could lead to anarchy as they cannot be limited by law or enforced 

by it.40  One of the main opponents of this theory was Jeremy Bentham “who famously 

criticized the idea of natural, God-given rights obtained by virtue of birth as ‘nonsense upon 

stilts’. His point was that natural rights counted for nothing on their own. To mean something, 

they required the protection of the law.”41  Consequently, Bentham and John Austin developed 

a counter philosophical theory under the name ‘Legal Positivism’ in the opposition to the 

natural law theory. The main clashing point between these two theories is defining the 

relationship between law and morality. While legal positivism sees no necessary connection 

between law and morality; natural law theory contends the opposite. Moreover, legal positivism 

regards the sole source of law is what has been enacted by a legal authority recognized by 

society, thus this theory discredits the foundations of natural law theory. Naturally, the legal 

positivism theory did not escape criticism for being too simplistic and for failing to give 

morality any consideration in the process of making or applying laws that are primarily meant 

to bring common good to societies.     

Lastly, it is worth mentioning that the early modern era witnessed a wider recognition 

of religious freedom and rights of religious minorities cemented in many treaties like in the 

treaties of the Peace of Westphalia in 1648, also in the series of capitulations forced by 

European powers against the Ottoman Empire in favor of Christian minorities under its rule. 

Needless to point out that these two examples were specific and limited in nature.  

 

1.4 Late and Contemporary Modern History 

 The late modern period saw greater international interest to tackling profound issues of 

global concern long before the formation of the permanent international organizations as States 

conducted meeting in periodic or ad hoc congresses or conferences to address matters of 

collective concern, often including humanitarian or human rights matters such as combatting 

the slave trade or protecting religious minorities from persecution. For example, in 1860 major 

European powers forced Turkey to accept, ‘in the name of Europe’, French military action to 

protect the Christian minority in Lebanon. Subsequently, the 1878 Treaty of Berlin included 

special provisions for the protection of religious minorities.42 
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 However, what marked this era in human history is the establishment of global 

international organizations that aimed in principle to promoting international cooperation, 

peace and security all over the World. More importantly, these international organizations were 

devised to directly addressing the welfare of human beings across the sanctity of the State’s 

borders and sovereignty. For instance, the notion of international protection of human rights is 

by all means considered a departure from the classical legal theory of international law which 

was exclusively designated to interstates relationships (horizontal relationship) and where 

issues like human rights were left to the internal domain of States that is protected by their 

sovereignty (vertical relationship between States and their peoples). Though the origins of this 

major breakthrough in international law can be traced back to the seventeenth century, however, 

its materialization and realization only came to maturity in the twentieth century by the 

formation of global and regional organizations that adopted the issue of human rights.  

The twentieth century witnessed the creation of many international organizations that 

had a substantial influence on the development of international human rights, we shall consider 

now the major three organizations: International Labor Organization 1919, the League of 

Nations 1920-1946, and the United Nations 1945.  

 

1.4.1 International Labor Organization 

By the end of the 19th century and the beginning of the 20th century, more awareness 

was brought to the subject of human rights powered by remarkable advancements in 

communications and transportation as people, capital and ideas easily moved from one 

continent to another. This period also saw the spread of nongovernmental organizations, such 

as the Ligue des Droits de l’Homme publishing its first information in 1901. This Organization 

sought to ensure, liberty, justice, equality, and fraternity to all humanity. It also organized 

conferences and published works promoting the rights of individuals.43  

Workers revolutions were a key feature in this era all over the world claiming better 

working and living conditions against the inequalities they suffered based on cultural, economic 

and social discrimination. These rebellious movement in Europe and elsewhere managed to 

bring worker’s rights into the global arena which resulted in holding many conventions on 

workers’ rights, such as the Night Work (Women) Convention of 1919,44 and the International 

Convention respecting the Prohibition of the Use of White, Yellow, Phosphorus in the 
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Manufacture of Matches of 1906 (‘Berne Convention’). These two conventions called for the 

protection of specific economic and social rights and “for the first time obliging governments 

to respect certain rights for their own citizens.”45 It is worth mentioning that the Berne 

Convention had been the cornerstone in establishing the International Labour Organization 

(‘ILO’) in 1919. In this sense, Edward J. Phelan46 back in 1925 stated that the ILO "may in one 

sense be traced to the Berne Convention of 1906 for the prohibition of the use of white 

phosphorus.”47  

The foundation of the ILO in 1919 was only a natural outcome of the many labour 

conventions that called for the protection of workers’ rights. The creation of a full designated 

body to monitor these rights was found to be much more efficient than just to regulating them 

in a multilateral treaty. ILO being the oldest global organization, has concluded hundreds of 

conventions and devised highly developed monitoring procedures, which to some extent 

provided models for later human rights bodies.48 This Organization’s main role is to secure the 

protection of economic and social rights of workers irrespective of their nationalities. The ILO 

also seeks to protecting workers against old age, sickness and injury; also protecting the most 

vulnerable segments of society like women, young people and children.  

 

1.4.2 The League of Nations 

The end of the First World War brought with it the collapse of the multinational empires 

and the rise of new smaller national States hosting religious and ethnic minorities within their 

borders. At the Paris Peace Conference, the wellbeing and basic rights of minorities in the new 

successor national States were not left to chance but were duly acknowledged and secured by a 

series of minority treaties and unilateral declarations in exchange for diplomatic recognition of 

these new States. These treaties granted the right to minorities to resort directly to the newly 

founded League of Nations in the event of violations of their rights. The minority rights under 

these treaties focused on the basic rights and freedoms like nondiscrimination, civil and political 

rights, religious freedom, linguistic and cultural rights.  

The League of Nations sought to strengthen minority rights by making it a quintessential 

precondition for accepting new members to the League. Notably, “[a]lthough the league of 

nations system was rightly and heavily criticized for the double standards employed in limiting 
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scrutiny to certain states only, it nonetheless established important substantive precedents on 

equality and nondiscrimination, as well as procedural innovations that have carried through to 

current human rights law.”49 

Though the League of Nations lacked any provisions which expressly guaranteed 

human rights, however, it is credited for extending the jurisdiction of international law, firstly 

through establishing the mandate system where the mandated powers were charged with 

ensuring the protection of rights, such as the freedom of conscience and religion. Secondly, in 

application of Article 23 of the Covenant of the League of Nations -which required the 

populations of the mandated territories to be treated fairly- five special minorities treaties were 

signed by a number of Balkan and Eastern European States at the end of the First World War 

guaranteeing the rights of persons belonging to a racial, religious or linguistic minority. This 

effectively resulted in the recognition of minorities under international law as the Council of 

the League of Nations was entrusted on monitoring States compliance of their obligations under 

these treaties,50 which entailed minorities having direct recourse to this global organization.   

The League of Nations eventually failed for many reasons, the major reason had to do with 

its overall weakness and blatant failure to resolve major political crises that broke out all over 

the world during its life, such as the Manchurian Crisis of 1931 and the Abyssinia Crisis of 

1935. Another major contributing factor to its demise can be attributed to the general sense that 

it was only a puppet in the hands of the victorious nations acting in double standards thus losing 

the trust of its members. The reluctance of the United States of America to become one of its 

members is also consider one of the factors of the Leagues demise. Finally, it is worth 

mentioning that the minority rights system of the League of Nations was largely abandoned 

after the Second World War in favor of individual rights. 

 

1.4.3 The United Nations and the Universal Declaration of Human rights 

During the Second World War the concept of human rights started gaining more 

momentum in the international arena. Most notable were the great contributions of the 

American President Franklin Roosevelt on bringing more international attention to the 

importance of this concept. In his State of the Union Address of 1941, President Roosevelt 

linked the mounting global unrest during that era to social and economic problems. In his speech 
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also, he proclaimed that the cornerstone freedoms which the world is founded upon are; 

freedom of speech and expression, freedom of religion, freedom from fear and, finally, freedom 

of want. Throughout this era there were also important earlier human rights achievements made 

in many Latin American conferences that called for the recognition and protection of human 

right, for instance, resolutions were adopted during these conferences dealing with; 

Humanization of War in 1936, Defense of Human Rights and Persecution for Racial and 

Religious Motives in 1938.     

By end of the Second World War the victorious nations met in the San Francisco 

Conference in 1945 to draw a plan of a new world on the ruins of two world wars. The 

Conference resulted in the adoption of the United Nations Charter that affirmed fundamental 

human rights and equality between men and women and of nations large and small.51 However, 

the UN Charter only committed Member States to general undertakings to promote human 

rights, which meant that the need for a more serious measure still had to be taken, thus the idea 

of the Universal Declaration of Human Rights (‘UDHR’) was born.  

It is important to note that all human rights movements in the eighteenth and nineteenth, 

although having some elements of a universalistic approach to human rights in envisaging them 

to be enjoyed by all human beings regardless of any differentiating factors, however they 

mainly were devised by States for their own local consumption, the global human rights 

situation was not of their concern. Meanwhile, the adoption of the UDHR in 1948 was in fact 

the actual inauguration of international human rights law. Of course, the Charter of the United 

Nations spoke in bold letters of the importance of human rights to peace and security of the 

world, however, the UDHR was the first fully designated and specialized document about 

human rights in international law. It is worth mentioning that international law did touch on 

some human rights issues long before the adoption of the UN Charter or UDHR that were 

deeply imbedded in international customary law such as the doctrine of diplomatic protection 

or treatment of aliens.  

During the San Francisco Conference, negotiations were made for the purpose of 

adopting a declaration dealing with the issue of human rights. However, it was never put to 

discussion due to the fact that it would need an extensive and lengthy deliberations beyond the 

limits of time afforded to this Conference. Consequently, the Preparatory Commission of the 

United Nations that met after the conclusion of the San Francisco Conference recommended 
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that the United Nations’ Economic and Social Council should establish a commission to follow 

up on the human rights issue. In 1946, the Council established the Commission on Human 

Rights in line with Article 68 of the Charter which stipulates that: “The Economic and Social 

Council shall set up commissions in economic and social fields and for the promotion of human 

rights, and such other commissions as may be required for the performance of its functions.” 

In 1946 the United Nations’ General Assembly called on the Commission on Human Rights 

to prepare an international bill of rights. Once the Commission embarked on its quest in 

February 1947, the differences in opinions became apparent on whether this international bill 

of right should take the form of a binding international treaty or a non-binding declaration. To 

tackle these differences in opinions, an adequate solution was reached by consensus that the 

international bill of rights should be composed of; firstly, a declaration proclaiming the general 

principles, which became to be the ‘Universal Declaration of Human Rights’, and Secondly, 

two covenants embodying these general principles in a binding manner taking the form of two 

international treaties. Only in 1966 that these two covenants came to existence and it took them 

another ten years to entering into force in 1976, they are; the International Covenant on Civil 

and Political Rights (ICCPR) and the International Covenant on Economic, Social and Cultural 

Rights (ICESCR). Both of these Covenants have Optional Protocols. The UDHR and the two 

Covenants are called the International Bill of Human Rights pursuant to the UN General 

Assembly Resolution no. 217 (III). Notably, the Commission’s members “represented starkly 

contrasting cultural backgrounds and philosophies. One may wonder how the Chinese 

Confucian philosopher, diplomat, and commission vice-chairman Pen-Chung change (1892-

1957), the Lebanese existentialist philosopher and rapporteur Charles Malik (1906-1987), and 

the French legal scholar and later Nobel Prize laureate Rene Cassin (1887-1975) were able to 

arrive at a common understanding of human rights.”52  

In essence, the adoption of UDHR is 1948 by the UN General Assembly simply represents 

that quintessential document that holds the global consensus on the main and minimum human 

rights standards expected to be observed by member States. Though, the UDHR started its life 

as a non-binding instrument delivered by a non-binding resolution of the UN General 

Assembly, however, there is worldwide consensus that UDHR has become binding due to the 

fact that it has been authoritatively referenced and incorporated in many binding international 

and regional human rights instruments and in States’ constitutions, or simply because it became 
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part of international customary law.53 The UN, in addition to the UDHR and the two 

international covenants, adopted more than 20 human rights treaties focusing on specific rights 

or freedoms for vulnerable segments of society such as, people with disabilities, women and 

children and minorities.    

The UDHR was adopted by the United Nation General Assembly without any dissenting 
votes, there were “…48 affirmative votes approving the Declaration included those eight 
Muslim States which were then members of the United Nations: Afghanistan, Egypt, Iran, Iraq, 
Lebanon, Pakistan, Syria and Yemen. [On the other hand] Saudi Arabia (along with South 
Africa and six other members of the Communist bloc) was the only Muslim State to abstain 
from the vote. The main reason behind this abstention was the alleged violation of certain 
provisions of the Sharia that the implementation of the Declaration would entail.”54 While, the 
abstention of the Eastern bloc States related to their complaint about the UDHR being founded 
on Western ideology and its inadequate recognition of economic, social and cultural rights, as 
well as collective rights and duties.55 South Africa on the other hand, it abstained due to its fear 
that the new system would jeopardize its apartheid policies.56  

The UDHR was the main source of aspiration for the creation of many organizations 
and the adoption of many treaties. For instance, the UDHR has inspired treaties such as; 
International Convention on the Elimination of All Forms of Racial Discrimination (ICERD) 
1965, Convention on the Elimination of All Forms of Discrimination against Women 
(CEDAW) 1979, Convention against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment (CAT) 1984, Convention on the Rights of the Child (CRC) 1989 and 
International Convention on Protection of the Rights of All Migrant Workers and Members of 
Their Families (ICMRW) 1990. Moreover, the UDHR inspired many regional human rights 
treaties such as the European Convention on Human Rights (ECHR) which is officially referred 
to as the Convention for the Protection of Human Rights and Fundamental Freedoms of 1950; 
and the African Charter on Human and Peoples’ Rights of 1981. 

It is worth mentioning that “[the Declaration of the Rights of Man and of Citizens], 
together with the American Declaration of Independence, Constitution, and Bill of Rights, 
inspired the 1948 United Nations Universal Declaration of Human Rights for a large part.”57 
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1.5 Debating the Origins of Human Rights 

 In this Part, we endeavored to highlight some possible origins for the idea of human 

rights starting from ancient times to contemporary history to argue against the notion that 

human rights were firstly and exclusively conceived by the Western civilization. However, 

some authors such as Stearns believe that human rights have only a modern Western history 

extending to a couple of centuries ago or so. He reiterates that a full conception of human rights 

did not emerge anywhere in the world until the later 18th century onwards when all the 

revolutionary documents started to emerge in Europe and USA. He believes that only at that 

point that societies around the world began interacting regularly and deeply enough about 

human rights.58 Even Donnelly refers to arguments that human rights have a long history or 

that human rights have been endorsed by many if not all the world’s great civilizations; as 

‘demonstrably false’ if the intended meaning of human rights is the meaning established by 

modern standards as being equal and inalienable rights that all human beings enjoy because of 

their humanity that they may exercise against their own state and society.59   

In Stearns’s opinion, most of the scholarly works relating to the origins of human rights 

are mainly motivated by the debate about Western values versus global response. Accordingly, 

Stearns refuses claims by some scholars that ‘the concept of human rights can be traced to the 

origins of the human race itself. However, Stearns concludes that “what is true is that elements 

of human rights thinking show up in many different times and places, and it’s important to lay 

these dimensions out clearly enough, not only to provide accurate historical background but to 

allow some test of the more comprehensive claims.”60 

Another major argument against tracing back the history of international human right to 

either to ancient Greece or Rome lies in the simple reason that these archaic social systems were 

unfamiliar with the ultimate basic condition governing the existence of human rights, namely, 

the idea of freedom and equality. Moreover, these social systems regulated slavery, social 

classes and discrimination against women, even, Aristotle, who is considered to be the source 

of natural law ideology recognized the legitimacy of slavery.61 Moreover, Donnelly argues that 

no trace of human rights as we understand them today ever existed in the West in premodern 

times, on the contrary, the Greeks distinguished between Hellenes and barbarians (non-Greeks), 
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whom they considered congenitally inferior, also the Romans only recognized rights based on 

birth, citizenship and achievement, not on mere humanity, while, Christian theorists and rulers 

allotted dramatically different political treatment to believers and nonbelievers. In this regard 

Donnelly argues that in the absence of the concept of human rights societies are unlikely to 

have any attitude towards human rights. He further argues, that “ [t]he idea of human rights was 

equally foreign to the Western world prior to the mid-seventeenth century and the practice 

remained largely foreign long after that.”62  

Generally speaking, it could be quite unrealistic to dismiss any notion that the concept 

of human rights never existed before a certain period in modern history to say the least. Though, 

it could be true that the modern-day concept of human rights in its current form did not exist 

before contemporary times, however, just because there is a better and more evolved model of 

a concept does not negate its prior existence. The development of human rights thinking is a 

long trail of consecutive experiences and accumulated contributions of our forefathers, in a 

sense the little bits and pieces that formed the modern-day concept of human rights did not 

come from thin air but have roots in every humankind experience throughout history. It is clear 

that many ancient civilizations and religions have addressed some areas of human rights that 

we recognize today, however, it must be admitted that their overall handling of the subject has 

more shortcomings than points of strength for any of them to be qualified as the genuine origin 

of today’s human rights, nonetheless, their influence should not be neglected. Undoubtedly, 

many civilizations and religions systematically endorsed, directly or indirectly, in one way or 

another, acts of discrimination, slavery, brutality and injustice, either between their citizens and 

noncitizen, between believers and nonbelievers, or in honouring discriminatory social castes. 

Accordingly, the purity of the modern-day idea of human rights in addressing humanity in 

totality and indiscriminately; only and truly came to light by the birth of international human 

rights in the twentieth century. However, it would be improper, and even erroneous, to entirely 

disregard the contributions of earlier civilizations and world religions to the concept of human 

rights. Their contributions can be best described in picturing the modern-day concept of human 

rights as an intricate jigsaw puzzle made up of many different pieces taken from various times 

and places, these pieces were wisely chosen and put together after isolating the abnormalities 

to finally form a beautiful frame of modern-day international human rights standards.  
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The history of human rights should not be confined to one discipline of thought from 

one geographical area, but should be addressed in as many angels and different approaches as 

possible to encompass most of the stages of its development and the unique contributions made 

by different civilizations throughout history and all over the world. It should be logically 

conceivable that although the idea of basic rights to human beings was dealt with in an array of 

different approaches by the diverse cultures of the world; yet when they are broken down into 

their primary elements they all share most of the universal values enshrined in the UDHR. In 

this respect Talbott believes that “[t]he discovery that certain basic rights should be universal 

is the product of thousands of years of human moral development.”63 That being said, the 

cultural diversity debate to the universality of human rights could be that of the form not the 

substance. For instance, some cultures’ approach to human rights are defined as individualist 

while other cultures value more the collectivist approach, some cultures look at human rights 

from a different angel, such as the Islamic approach which focuses on human rights as being 

duties rather than rights, however, all these approaches are united in safeguarding human 

dignity.  
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2 

Universality of Human Rights and Cultural Relativism 

 

 

 The core foundation of international human rights lies on the premise that all human 

beings are equal and that human rights must be universally enjoyed by all mankind without 

discrimination. The concept of universality is believed to be a key requirement for the 

successful global recognition and implementation of the international human rights standards 

that were laid down by the Universal Declaration of Human Rights and other major human 

rights treaties. The concept of universality born with the advent of the UDHR is clearly evident 

in its text and the manner it was transcribed. In a sense, the UDHR’s text transcends and exceeds 

the political, geographical, linguistic and even religious and cultural boundaries of States; in 

order for the international community to become an integral part of the protection process of 

those rights. However, this majestic concept of universality of human right is faced with many 

challenges that are mostly based on the cultural relativity debate. The proponents of this debate 

generally argue that with a world so diverse in traditions, history, religion, beliefs, languages 

and ethnicities; some divergences and dissimilarities among its composite of different 

civilizations can be expected when recognizing, accepting, interpreting or implementing human 

rights. On the other hand, the opponents of this debate argue that human beings are the same 

everywhere and standards set by the international community must apply universally without 

discrimination. 

In this Part we will examine the concept of universality making special emphasis on the 

UDHR. Thereafter, the notion of cultural relativism will be discussed highlighting some of the 

main arguments for and against this notion with special emphasis on the ‘Asian values’ and 

‘Western Dominance’ debates stemming from this subject. Finally, we will discuss the 

particularity of minority rights in the human rights paradigm and the challenge they pose to the 

universality concept. 
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2.1 The Concept of Universality 

The universality of human rights, in its simplest form, denote the existence of rights that 

belong to every human being in the world without exception and regardless of any 

differentiating characteristic. In a sense, universality “…refers conceptually to the idea of 

human rights being universally valid and being applied in the global society with reference to 

a relevant concept of global governance to that effect. It calls for universal standards of human 

rights that are recognizable all over the world.”64  

However, the meaning and implication of the concept of universality can be examined in 

many angels and in different approaches. For instance, according to Rainer, there are two 

dimensions to the universality concept; outer and inner dimensions. The outer dimension in turn 

consists of horizontal and vertical dimensions. The horizontal dimension implies a tendency 

towards the acceptance of human rights in all the geographical parts of the world, while the 

vertical dimension takes place on three levels of recognition: national, regional and 

international. The inner dimension on the other hand, relates to the qualities of universality, 

which has two aspects. First, the substantive aspect which indicates that; human rights are 

inherent to all human beings and must be protected against all encroachments whether by public 

or private powers, and the basic values of human rights relating to dignity, freedom and 

autonomy of the individual must be protected also. Second, the functional aspect, which deals 

with the necessary limitations on human rights and the allowed interferences by public 

authorities on the enjoyment of these rights which must be based on law, legitimacy, necessity 

and proportionality. This functional aspect also prohibits the core values of human rights from 

being affected by these interferences while presupposes the existence of an efficient judicial 

protection.65   

Historically, it is widely thought that the concept of universality is intrinsically linked to the 

natural law theory which was championed by European thinkers such as Thomas Hobbes (1588-

1679) and John Locke (1632-1704), being two of the major universalist thinkers in the 

seventeenth century. It is believed that “[t]heir thinking inspired the famous declarations of 

rights produced by the French and American Revolutions.”66  In turn, these declarations 
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strongly inspired the drafters of the Universal Declaration of Human Rights.67 On the other 

hand, Hunt argues that the universality concept can be spotted “[a]s early as 1625, [when] a 

Dutch Calvinist jurist, Hugo Grotius, put forward a notion of rights that was applicable to all 

mankind, not just one country or legal tradition. He defined ‘natural rights’ as something self-

possessed and conceivable separately from God’s will. He also suggested that people could use 

their rights -unaided by religion- to establish the contractual foundations for social life.”68  

The Americans’ revolution for independence from Great Britain in the 18th century is 

credited for greatly furthering the universality concept of human rights. This is due to the fact 

that Americans had to rely on this ideological concept in their struggle to defy the British 

particularity notion of rights that only entitled freeborn Englishmen with the enjoyment of these 

rights. In this regard, Hunt points out that “[t]he universalistic strand of rights thickened in the 

1760s and especially the 1770s as the breach widened between the North American colonies 

and Great Britain. If the colonists wanted to establish a new, separate country, they could hardly 

rely merely on the rights of freeborn Englishmen…universal rights provided a better 

rationale.”69  

The universalistic approach to human rights became quite evident in historic documents 

such as the Virginia Declaration of Rights 1776 drafted by George Manson and the Declaration 

of Independence drafted by Thomas Jefferson both having the human rights’ universalistic 

approach in mind by addressing ‘all men” in their provisions. It is believed that “[t]he French 

Declaration and the US Bill of Rights were landmarks in the history of human rights for they 

transformed the philosophy espoused by the likes of Locke and Rousseau, and the thinking 

behind natural rights, into positive law.”70 

However, some controversy surrounded the legal value of these documents as Bates 

believes that we should put the achievements of the French and US in the eighteenth century 

into perspective and avoid exaggerating their practical effects on the idea of human rights. He 

noted that the inferior position of women went unchanged during that era, also judicial 

protection of human rights was virtually non-existent in France and had very limited application 

in United States, and finally, the slavery was still flourishing in many parts of the United States 
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regardless of the US Bill of Rights. Bates then provides an astonishing example of the misuse 

of the US Bill of Rights, he stated: “…when the controversy about slavery was reaching its 

peak the contribution made by the US Supreme Court served to perpetuate the practice. In Dred 

Scott v Sandford [60 US 353 1857] in 1857, it ruled that the Bill of Rights protected the right 

of slaveholders to their property, which included slaves, and that, in effect, Congress had acted 

illegally by outlawing slavery in Northern states.”71  

Brems, also noted that the groundbreaking declarations proclaimed as a result of the 

French and American revolutions, though leaning heavily towards the universalistic approach 

to human rights were paradoxically produced by men who believed in discrimination against 

women and slaves, in practice “these declarations did not possess general applicability or all-

inclusiveness with regard to the people living on the territory of the state concerned. Several 

entire categories of persons, in particular slaves, women and children were totally or partially 

excluded from the rights protection regime.”72  

In this regard, Hufton explains that “the mainstream Enlightenment conception of the 

human was that of the man able to fend for himself in the free market economy. Black slaves 

as property, women and children as dependents upon fathers and husbands, and even servants 

did not initially qualify for inclusion.”73 The drafters of the American Bill of Rights were 

convinced that their belief in the idea of equality was in no contradiction with their belief that 

women were unsuited for political participation and with their acceptance of slavery.74 

Finally, it should be pointed out that the concept of universality is often confused with other 

similar notions in the human rights discourse, for instance, Baderin, argues that many confuse 

the two distinct notions of the ‘universality of human rights’ and the ‘universalism in human 

rights. For Baderin, the "universality of human rights refers to the universal quality or global 

acceptance of the human rights idea, while universalism in human rights relates to the 

interpretation and application of the human rights idea.”75 Baderin believes that though 

universality has been achieved over the years since the adoption of UDHR in 1948; however, 

universalism in human rights is still to be achieved as this concept requires the existence of a 
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global consensus on common universal values for the interpretation and application of 

international human rights law.76 Donnelly on the other hand departs from the standard notion 

of universality and advocates his theory of ‘relative universality’. Under this theory, Donnelly 

distinguishes between conceptual universality and substantive universality. Conceptual 

universality denotes that human rights are equal and inalienable stemming from the fact that 

humans are the same and, the rights attached to them cannot be earned nor lost, accordingly, 

conceptual universality only establishes that, if there are any such rights, these are held 

equally/universally by all. In a sense, conceptual universality does not address the matter 

whether the rights recognized under the International Bill of Rights are universal or not as this 

matter is a substantive question.77 The substantive universality on the other hand deals with 

subject-matter of rights, their interpretation and implementation. 

   

2.2 The Universality of the Universal Declaration of Human Rights 

As seen earlier, the universalist approach to human rights had been argued since the 

seventeenth century. However, the sacred matter of State sovereignty made sure to cancel out 

any attempt to universalize the issue of human rights beyond the borders of States. 

Consequently, the issue of human rights was predominately a matter of domestic concern -with 

a few incidents of regional attention given to this issue- resulting in weakening the protection 

sought by human rights standards as their application remained dependent on the will and 

temperament of the State itself without international supervision. This approach changed by the 

advent of the UDHR. 

It is worth mentioning that during the drafting process of the UDHR, the original 

working title of this document was the ‘International Declaration of Human Rights’, however, 

it was altered to ‘Universal’ in lieu of ‘International’ after a French proposal during the drafting 

process as “the term ‘international’ expressed the idea of worldwide applicability of human 

rights, but not that of general applicability or of the inclusion of all individual human beings, 

whereas the term ‘universal’ contained both principles.”78 The universalistic approach of 

human rights was already recognized in the UN Charter. The Charter sought to affirm the “faith 

in fundamental human rights” and the promotion of ‘universal’ respect for and observance of, 

human rights and fundamental freedoms for all without distinction. Undoubtedly, the success 
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of international human rights relies on universal recognition, however, to be universal, the entire 

world has to share in its making, to be truly representative of all human beings. This idea was 

not absent from members of the Commission on Human Rights when drafting the UDHR, in 

effect, the travaux preparatoires of the UN Commission on Human Rights show that its 

members were sympathetic to the issue of cultural and religious differences, while also being 

extra cautious not to allow Western ideologies to overshadow the other ideologies discussed 

during the drafting process.79  

The universalistic approach of the UDHR is quite evident right from the start of this 

Declaration as it was proclaimed by UN General Assembly to represents “a common standard 

of achievement for all peoples and all nations.”80 The dogmas of natural law being the 

foundations of the universality concept were also present in the preamble that acknowledged 

the fact that “..recognition of the inherent dignity and of the equal and inalienable rights of all 

members of the human family is the foundation of freedom, justice, and peace in the world.”81 

Clearly, the word ‘universal’ in the UDHR means by its own accord that all the rights 

enumerated within this Declaration transcend all political, geographical, linguistic, religious 

and cultural differences between the peoples of the world, as such a common and all-inclusive 

space is generated on the international level for these rights to be recognized, practiced and 

protected. In this sense, the grand idea of universality is the only reasonable outcome of the 

basic fact that a human being is the same wherever and whenever he or she exists thus all human 

beings should have the same rights and duties. This conclusion was provided for under Article 

1 of UDHR which provided that “[a]ll human beings are born free and equal in dignity and 

rights. They are endowed with reason and conscience and should act towards one another in a 

spirit of brotherhood.”   

For Morsink, the universality adopted by the UDHR is influenced by the ‘doctrine of 

inherent rights’, a philosophical theory dating back to the eighteenth century. This doctrine 

consists of two complementary theses about the universality of human rights, the first 

universality thesis is a metaphysical one about the way the world is and asserts the notion that 

people everywhere and always have rights that are not man-made but inherent from birth in the 
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person of all human beings. This thesis is easily spotted in the UDHR in expressions such as; 

‘inherent dignity’, equal and ‘inalienable rights’ of all members of the human family, and all 

human beings are ‘born free and equal’ in dignity and rights. The second universality thesis is 

an epistemological one, this thesis suggests that ordinary people from all over the world are 

able, unassisted by experts, to realize that people everywhere have the moral birthrights 

described in the first thesis. Expressions stated in the UDHR such as ‘conscience of mankind’ 

and people are endowed with ‘reason and conscience’ are indicative of this theory.82  

Interestingly, Freeman argues that although the UDHR provides that all human beings 

are born equal in rights, however, this universal tendency is not literally supported by the text 

of UDHR, for instance, according to Article (25) of the Declaration, motherhood and childhood 

are entitled to special care and assistance, though this stipulation has a noble purpose; however, 

it represents a direct contradiction to the generality of the universality concept in dealing with 

all human beings indiscriminately i.e. no special or distinct categories are envisaged.    

The concept of universality of human rights introduced by the UDHR had been further 

established during the World Conference on Human Rights that was held in Vienna, Austria in 

1993 which was organized under the auspices of the United Nations. During this Conference 

the concept of universality was strongly advocated by Western countries attacking the notion 

of cultural relativism of human rights championed mainly by Asian countries, such as China 

and Iran, who saw in imposing the notion of universality according to the Western 

understanding effectively amounted to an open license to Western powers to interfere in the 

internal affairs of other countries. The proponents of cultural relativism in this Conference were 

met by an aggressive reaction especially from the United States’ Foreign Secretary at the time 

Warren Christopher saying in his opening speech “[w]e respect the religious, social, and 

cultural characteristics that make each country unique. But we cannot let cultural relativism 

become the last refuge of repression.”83 This Conference resulted in the adoption of the ‘Vienna 

Declaration and Programme of Action’ by consensus. The success of the universality approach 

was evident in the Vienna Declaration as the Preamble stated: “Emphasizing that the Universal 

Declaration of Human Rights, which constitutes a common standard of achievement for all 

peoples and all nations, is the source of inspiration and has been the basis for the United Nations 
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in making advances in standard setting as contained in the existing international human rights 

instruments, in particular the International Covenant on Civil and Political Rights and the 

International Covenant on Economic, Social and Cultural Rights.” Furthermore, the Vienna 

Declaration reaffirmed under Section (I) (2) that “[t]he universal nature of these rights and 

freedoms is beyond question.” This stipulation confirmed that no matter how different the 

languages, traditions and cultures of the various races are, the universality of human rights is a 

necessity that must be placed above all other considerations.  

However, it is argued that the Vienna Declaration was not a decisive win for universalists, 

as the Declaration provided that “the significance of national and regional particularities and 

various historical, cultural and religious backgrounds must be borne in mind.” This ambiguous 

addition has been considered by the proponents of cultural relativism as a point in their favour 

though it can be argued that it was only added as a political compromise. Sir Nigel, believes 

that this statement should not be regarded as the setback for universality, but it is merely 

indicating that as with any international norms the method of compliance with them is a matter 

entrusted to the internal legal system of States.84 This statement may also relate to the 

interpretation of rights.85 

The universality concept of human rights established by the UDHR and cemented by other 

international human right instruments is encountering many challenges that run the risk of 

weakening this concept and thus adversely influencing the entire international system of human 

rights protection. The main challenge to this concept is mostly coming from the debate over 

cultural relativism which shall be highlighted now.  

 

2.3 Cultural Relativism 

Cultural relativism is the main philosophical, and perhaps political, opposing notion to 

the concept of universality of human rights and “probably [has] been the most discussed issue 

in the theory of human rights.”86 This opposing argument is based on the fact that there are 

diverse cultures in the world, having each their special and unique norms, religions, traditions, 

values and moralities; which consequently implies, and readily necessitates, the existence of 
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different understanding and application of international human rights standards in consideration 

of this cultural diversity. Universality on the other hand, is inclined to an individualistic 

approach to human rights which is built on the fact that an individual human being is the same 

everywhere regardless of any identifying or differentiating characteristic thus all humans enjoy 

the same rights without distinction. Accordingly, universality generally dismisses the notion 

that human rights standards are capable of being influenced by cultural specificities.  

Interestingly, it is widely believed that the relativism theory was introduced first by 

Franz Boaz in response to evolutionary theories that portrayed the Western cultures as the most 

evolved, and primitive cultures as the least evolved. In turn, this theory influenced moral 

relativism and the discourse on human rights having put two concepts; one, that everyone is 

equally entitled to respect, two, to respect a person entails respecting that person’s culture that 

constitutes part of that person identity.87  

Before discussing this theory any further, the meaning of the term ‘culture’ should be 

examined. Undoubtedly, the issue of defining the exact meaning and scope of the word ‘culture’ 

can be a bit tricky and complicated in light of the subject at hand, considering the implications 

envisaged by expanding the scope and limits of what can be referred to as ‘culture’ to the 

applicability of human rights in case some merit to the claim of cultural relativism is 

established. Regardless of any argument about the overall scope and limits of this term, ‘culture’ 

can be generally defined as “a system of customs, norms, beliefs, and values shared by a group 

of people who frequently speak the same language, adhere to the same religion, and share the 

same (real or mythical ancestors, and who frequently also live in or originate from the same 

territory.”88 It is argued that culture, if truly appreciated, is an essential component of human 

rights affecting their structure, perception, adjudication, and enforcement.89 It is from that 

notion; the concept of cultural relativism gains its momentum. In a sense, to disregard culture 

from the human rights discourse will surely undermine their universal acceptance and 

implementation. Moreover, Donnelly argues that “[a]lthough culture is not particularly relevant 

to the definition of human rights, it may be central to their reception. Different places at 

different times will draw on different cultural resources to provide support for human rights, 
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[t]herefore, effective advocacy of human rights requires knowledge of and sensitivity to how 

human rights fit with local cultures and histories, and economics, and ecologies, and social 

structures.”90 At the same tone, Freeman argues that “the universality of human rights is not 

only compatible with cultural diversity; it also promotes diversity by protecting cultural 

freedom. Human dignity, the basis of human rights, is expressed in cultural diversity.”91  

Freeman also adds “[i]nternational human-rights law cannot specify its own best interpretation. 

The interpretation and application of human rights must be informed by local cultures if it is 

not to be imperialistic. Respect for local cultures is not only compatible with international 

human rights, it is also required by them.”92 In a sense, Freeman suggests that both the 

universality concept of human rights and cultural relativism are essential for the overall success 

of human rights.  

The UN took regard of cultural diversity in human rights protection but without going 
as far as jeopardizing the principle of universality of human rights, this position is evident in 
UN calls for regional groups to establish regional systems for human rights protection. The UN 
believes that regional human rights systems would solidify universal respect for international 
human rights by promoting these standards in their regions taking notice of the prevalent 
cultural environment and local traditions. It is important to note in this respect that the UN’s 
individualistic approach in handling cultural rights of minorities in effect safeguarded the 
universalistic nature of these rights in line with international human rights standards. This fact 
was clearly demonstrated in the Human Rights Committee General Comment no. 23 which 
stated that “[t]he Committee observes that this article establishes and recognizes a right which 
is conferred on individuals belonging to minority groups and which is distinct from, and 
additional to, all the other rights which, as individuals in common with everyone else, they are 
already entitled to enjoy under the Covenant.”93 In 2001, United Nations Educational, Scientific 
and Cultural Organization (‘UNESCO’) recognized cultural diversity as the ‘common heritage 
of humanity’ in UNESCO’s Universal Declaration on Cultural Diversity which was adopted 
unanimously. This Declaration highlighted the international conviction that intercultural 
dialogue is the best guarantee of peace and rejecting at the same time the proposition of an 
existing clash of cultures and civilizations.94 
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At the prelude of this Declaration, the General Conference asserted its commitment “to 

the full implementation of human rights and fundamental freedoms proclaimed in the Universal 

Declaration of Human Rights and other universally recognized legal instruments, such as the 

two International Covenants of 1966 relating respectively to civil and political rights and to 

economic, social and cultural rights.”95 The Declaration was adamant in recognizing the 

universality concept of human rights, this was clear in Article 4 of the Declaration which 

provided that “[t]he defence of cultural diversity is an ethical imperative, inseparable from 

respect for human dignity. It implies a commitment to human rights and fundamental freedoms, 

in particular the rights of persons belonging to minorities and those of indigenous peoples. No 

one may invoke cultural diversity to infringe upon human rights guaranteed by international 

law, nor to limit their scope.” Article 5 also asserted this fact that “[c]ultural rights are an 

integral part of human rights, which are universal, indivisible and interdependent.”  

 

2.3.1 Relativists vs. Universalists: The Arguments  

In general, the relativists consider the universality concept as a Western liberal idea that 

has a different value in non-Western cultures. They believe that any system of social justice 

grounded in a given culture is a defense of the good life as conceptualized by that system, 

regardless of its substantive content.96 Relativists also argue that most of the rights and rules 

about morality are encoded and dependent on cultural context thus different cultures produce 

different notions of right and wrong. The consequence of this cultural diversity is that no 

transcendent or transcultural ideas of right can be found or agreed upon, hence, no culture nor 

State is justified in attempting to impose on other cultures or States what must be understood 

to be ideas associated particularly with it.97 Relativists also argue that "…human rights are not 

exclusively rooted in Western culture, but are inherent in human nature and based on morality. 

Thus human rights, they claim, cannot be interpreted without regard to the cultural differences 

of peoples.”98 Ultimately, cultural relativist fear that the promotion of international human 

rights as universal values can lead to the hegemony of global powers over weaker nations. In 

this respect, relativists contend that the universalists exercise an unconscious bias towards non-
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Western cultures for failing to understand the specificities and unique moral and social trends 

of other cultures.99 Conversely, universalists argue that international human rights such as rights 

to equal protection, physical security, fair trials, free speech, freedom of religion and free 

association, are and must be the same everywhere,100 dismissing any suggestion that human 

rights are a Western product as these rights are addressed to all humans and not just for 

Westerners.  

Notably, though cultural relativists contend that human rights, in the general and 

abstract sense, and beyond international manipulation, are undoubtedly inherent to the person 

of any human being and universal in the abstract sense; however, if they were to be considered 

as those rights provided for in international documents like UDHR, they cannot be referred to 

as universal, but rather of Western origins or sources. Meaning it is imperative to differentiate 

between the concept of human rights as a universal ideology with that of what is put on paper 

by the dominant Western powers that represent their own ideology rather than taking notice of 

the remaining global ideologies.  

The relativist approach is criticized for undermining the scope of protection that 

international human rights are supposed to establish. Sweeney explains “[t]he difficulty is that 

wherever there is a plurality of possible meanings for a given human right, then without the 

philosophical means to make value judgments about the desirability of different meanings or 

approaches, the relativist is compelled to tolerate any permutation of the right in question.”101 

In a sense, without a central focal point of foundation to what a right should entail, all moral 

theories from all over the world are equally valid even if they are totally contradicting and 

conflicting with each other. This anomaly will, first, considerably limit international 

supervision over States obligation, as for any act to be considered a violation it must contradict 

with the distinct cultural values of that particular State and not of international standards, 

second, delimiting what is meant by the term culture in a specific context is highly 

controversial, either the international community will have to accept States’ own perspective of 

their cultures, which can be problematic, or the international community would have to find out 

for itself what are the cultural practices and trends of each culture in the world from an outsider 

stance, which can be very complicated in itself. Third, it can be very confusing to apply different 

laws and regulations in a State that has within its borders many ethnicities with different 
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cultures and religions, not forgetting also, that often members of a certain culture can easily 

disagree on the meaning and scope of their own cultural trends. Furthermore, cultural 

relativism’s approach to human rights is criticized for providing authoritarian regimes with the 

ideological excuse to justify their oppression and tyranny against their peoples.  

It is worth noting that some scholars like Brems disapprove the use of the term “cultural 

relativism” to describe the universality debate between the Western and non-Western worlds, 

mainly for two reasons. Firstly, culture is not the only element in the universality debate. 

Secondly, cultural relativism is the name of a school of thought in Western social sciences, 

which opposed the idea of universal human rights however in different grounds than of the non-

Western thinkers use in their debate against universality.102  

Clearly, international human rights instruments tend to be more inclined to the 

advocates of universality, while understandably regional human rights instruments such as 

African Charter on Human and People's Rights do express important degree of cultural 

variation.103 Also in Europe, the ECHR’s regional system of human rights protection takes 

notice of cultural variation amongst its State members, for instance, the ECtHR in application 

of the subsidiarity principle that entrusts the implementation of ECHR to member States; relies 

on the doctrine of margin of appreciation to take account of the cultural diversity in Europe as 

will be discussed later. Though the application of margin of appreciation is limited to certain 

rights and inapplicable to non-derogable rights; it is the concept that counts. Of course, some 

scholars argue against the cultural relativity of the doctrine of margin of appreciation. 

 After providing a brief introduction to the main arguments of cultural relativism in the 

human rights discourse, it is appropriate now to consider some of topics that stem from this 

international debate.  

 

 2.3.2 Asian Values Debate 

Many Asian countries challenged the universality concept of international human rights 

grounded on the fact that Asia has a distinctive and unique set of values providing a different 

understanding of human rights. They argued also that human rights should be cultural relative 

rather than universal. Moreover, “Asian states also refer to the right to economic development 

as basic to the implementation of other human rights to promote human security. They argue 
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that in the process of development, human rights violations are unavoidable and therefore the 

level of development should be taken into account when the UN judges the human rights 

records of States. So they try to promote ‘Asian Value’ to secure development, human rights 

and human security in Asia.”104 

The Bangkok Declaration is considered to be one of the main international instruments 

presenting the Asian values perspective that challenges the universality concept of international 

human rights. The Bangkok Declaration was the outcome of the Asian regional meeting 

convened in March/April 1993 which was part of a series of regional meetings in preparation 

for the second World Conference on Human Rights organized under the auspices of the United 

Nations. Notably, this Declaration deepened the controversy about the universality of human 

rights by showcasing another episode of East-West clash of civilizations. Asian states, 

especially China, took the lead in attacking what it considered to be an overwhelmingly Western 

concept of human rights. Notably, “[o]bservers were stirred by the assertive attitude with which 

[Asian States] challenged Western dominance, as well as Western conceptions and priorities in 

the human rights field, while putting forward their own agenda.”105    

The Bangkok Declaration, though providing for a favorable stance towards international 

human rights by reaffirming the commitment to the Charter of the United Nations and the 

Universal Declaration on Human Rights, adhering at the same time to the universality, 

objectivity and non-selectivity of all human rights; however, it called for avoiding the 

application of double standards in the implementation of human rights and its politicization, as 

well as arguing that “while human rights are universal in nature, they must be considered in the 

context of a dynamic and evolving process of international norm-setting, bearing in mind the 

significance of national and regional particularities and various historical, cultural and religious 

backgrounds.” Thus, highlighting the issue of cultural relativity.  

Asian values main characteristic is in signifying the importance of the “value of 
communitarianism or group-orientation, contrasted with the individualism of human rights.”106 
In a sense, contrary to what happens in the West, Asian individuals do not behave like isolated 
beings: they try to balance their interests with those of the communities to which they belong: 
nuclear and extended family, clan, neighborhood, nation and State.107 
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2.3.3 The Western Dominance Debate 

Cultural relativists argue that universal human rights are indicative of the particularity 

and uniqueness of the Western civilization. In this sense, the relativists believe that the Western 

ideological presuppositions in the human rights discourse can be easily spotted. For instance, 

the presupposition that; a universal human nature that can be known by rational means that it is 

essentially different from and higher than the rest of reality; and presupposing a concept of the 

individual as possessing an absolute and irreducible dignity that must be protected from society, 

the State, or other forms of hierarchies. These presuppositions are clearly Western and liberal, 

and easily distinguishable from other conceptions of human dignity in other cultures.108 

Moreover, “…if one looks at the human rights language, it is undeniably Western, unable to 

conceal its origins in the legal categories inherited from Greece and Rome.”109 

In this regard, Fine contrasted two viewpoints on the subject, both of which accept the 

argument that human rights are Western made. The first viewpoint is claimed by postcolonial 

critics that argue that universal human rights are expressive of the particularity of the Western 

culture as they originated in the West and in some sense express Western interests which is 

showcased by the double-standards practices of the West in applying human rights standards 

on different peoples and countries, in other words, universal human rights are nothing more 

than an embodiment of colonial bias in Western thinking and values. On the other hand, the 

second viewpoint, Fine, described it as ‘a kind of Western chauvinism’ that declares that only 

the West has been able to come to an understanding and recognition of human rights and 

conversely that human rights have little or no resonance in other societies.110  

The Western product argument is one of the key criticisms pointed at the UDHR. Some 

even consider human rights as a secular ‘Western religion’ or as a tool of Western imperialism, 

or as a Western neocolonial ideology.111 For Griffin, the matter is settled as he asserts that 

“[h]uman rights are undoubtedly a Western product: introduced by Christians in the late Middle 

Ages and further developed there in the early modern period and in the seventeenth and 

eighteenth centuries. They were part of the growth in individualism in that particular time and 
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place; they were part of a new sense in Europe and the Americas of ‘the dignity of man’ and 

the great value of human autonomy and liberty.”112 

Interestingly, some scholars not only admit to but boast about the Western origins of 

human rights. For Instance, René Cassin, who is widely considered as the father of the UDHR 

believed that “the UN’s engagement with human rights had its roots in the French 

conceptualization of les droits de l’homme.”113 Not only that, but also Cassin equated the United 

Nations and its approach to universalism, to the French Empire that he portrayed it to be a 

cosmopolitan community in which Jews such as Cassin, Muslims, whites, and blacks, shared 

universal rights and sought politicocultural convergence as French citizens and patriots.114 Of 

course, Cassin failed to mention the atrocities committed by the French Empire against the 

peoples of Europe, Asia and Africa, or the injustice and persecution of the successor French 

Republic that were widely exercised in its colonies, especially during the Algerian War of 

Independence between 1952 and 1962, where acts of genocide and tortures were committed by 

France during this war that left hundreds of thousands of dead and injured. Notably, these acts 

were committed not far in time after the adoption of the UDHR in 1948.        

Unlike, Cassin, many scholars who believe in the Western origins of human rights, are 

critical of this fact, for instance, in Freeman’s opinion “[t]he concept of human rights, is, 

however, Western in origin, and some would say that the West remains hegemonic in the 

production, interpretation, and implementation of human-rights norms.”115 Also, in this regard, 

Howard-hassmann argues that “[t]he universal standards embodied in the main UN human 

rights documents really apply only to certain Western societies; to impose them on other 

societies from which they did not originally arise would do serious and irreparable damage to 

their cultures.”116 On the other hand, Lenzerini opposes the argument that human rights are a 

Western product since all human societies have developed some basic moral and/or legal 

structures which may be considered antecedents of modern understanding of human rights.117 

It is worth noting that the UN commission entrusted with drafting the Universal 

Declaration of Human Rights, affirmed that the history of human rights extended beyond the 

narrow limits of the Western tradition thus challenging the argument that universal human 
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rights were purely a Western invention traceable to the eighteenth-century European 

Enlightenment.118  However, the UN commission conclusion did not take it far as “the opposite 

view that human rights have no universal roots played a big role in the decades following the 

adoption of the Universal Declaration. According to this view, human rights are predominantly 

Western, and the attempt at spreading human rights universally can therefore be perceived as a 

new form of Western imperialism.”119 On other hand, proponents of universality believe that 

Western countries had made true and honest intentions in drafting an unbiased set of human 

rights standards in an attempt to make amends to atrocities committed during their colonial 

years. “In this sense human rights were to be seen as the self-limitation of dominant powers, 

similar to the way a constitution can be perceived as the self-limitation of those who wield 

power within a state.”120      

 

2.4 Minority Rights 

 Most probably, ethnic and religious tensions are of the leading causes of wars and 

atrocities throughout mankind history. In modern time, these conflicts are especially present 

within the borders of States having minorities amongst their peoples. For this reason and in 

particular since the last century, global attention has been mounting to addressing minorities 

issues in an attempt to resolve the root causes of religious and ethnic tensions. Needless to say, 

that the majority enjoys a dominant position to protect its economic and social interests, in 

addition to controlling its civil and political rights. For this purpose, the protection of minority 

rights is seen as a key factor in securing peaceful coexistence between the majority and the 

minorities within the society. The Office of the United Nations High Commissioner for Human 

Rights (OHCHR) estimates:"… that 10 to 20 per cent of the world's population belong to 

minorities. This means that between 600 million and 1.2 billion people are in need of special 

measures for the protection of their rights, given that minorities are often among the most 

disadvantaged groups in society, their members [are] often subject[ed] to discrimination and 

injustice and excluded from meaningful participation in public and political life.”121 

The standard notion of democracy is premised on the concept of the rule of the majority 

under the general impression that they represent what is right, while voices of minorities are 

unjustly neglected in the process. However, this notion is susceptible for argument, for instance, 
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in the case of Young, James and Webster, the ECtHR held that “[a]lthough individual interests 

must on occasion be subordinated to those of a group, democracy does not simply mean that 

the views of a majority must always prevail: a balance must be achieved which ensures the fair 

and proper treatment of minorities and avoids any abuse of a dominant position.”122 Hence, 

guaranteeing minority rights to level those of the majority is a fundamental requirement for a 

successful democracy.  

The debate on minority's protection has always focused on two important issues; 

defining minorities and qualifying the rights attached to them. Needless to say that defining 

minorities has always been the core cause of dispute on the international arena thus there is no 

universally recognized definition of the term 'minority'. For instance, Article 27 of ICCPR; in 

lieu of defining this term recognized three categories of minorities: ethnic, religious and 

linguistic. However, there can be no exhaustion of categories of minorities as new categories 

of minority groups are always being identified such as sexual (LGBT) minorities, age minorities 

and people with disabilities. The second important issue; is to identify minority rights. There is 

some sort of consensus on the international level that minority rights are not collective or group 

rights, but rather they are individual rights that have a collective dimension. Meaning that they 

are in essence individual rights that can only be manifested and enjoyed with a group of people 

sharing points of commonalities. Article 27 of International Covenant on Civil and Political 

Rights states: "In those States in which ethnic, religious or linguistic minorities exist, 'persons 

belonging' [emphasis add] to such minorities shall not be denied the right, in community with 

the other members of their group, to enjoy their own culture, to profess and practice their own 

religion, or to use their own language". It is important to note in this respect that the UN attitude 

in handling minority rights in an individualist approach possesses the quality of upholding the 

universalistic nature of these rights in line with international human rights standards. 

As minority rights were not dealt with under ECHR; there is no direct recourse for 

minorities to claim minority's right before ECtHR. The only mentioning of national minorities 

was under Article 14 of ECHR and Article 1 (1) of Protocol 12 thereto, as part of the grounds 

for discrimination. ECHR also lacks a definition for national minority. However, the ECtHR 

extended the application of ECHR to minorities via the use of rights which have dual 

application as individual rights with collective dimensions such as freedom of religion, freedom 

of expression and freedom of association, articles 9, 10, 11 of ECHR respectively. Notably, 
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under the Council of Europe regime, only national minorities were given enough attention that 

resulted in the adoption of Framework Convention on the Protection of National Minorities, 

while, "[r]eligious minorities in Europe have always struggled to obtain legitimacy, both in the 

minds of the people and the halls of the European legislatures.”123 Accordingly, the ECHR 

remains the key document with regard to religious freedom and the protection of religious 

minorities in Europe.   

In its case-law, the ECtHR asserted that "respect for them [national minorities] is a condition 

sine qua non for a democratic society.”124 In another case the Court held that “pluralism, 

tolerance and broadmindedness are hallmarks of a ‘democratic society’” and that in a 

democracy “a balance must be achieved which ensures the fair and proper treatment of 

minorities and avoids any abuse of a dominant position.”125 The ECtHR also established that 

disadvantaged minority groups require special treatment to ensure they enjoy the same 

opportunities in life equal to others. In the famous case of D. H. and others v Czech Republic, 

the Court noted that "[a]s a result of their turbulent history and constant uprooting the Roma 

have become a specific type of disadvantaged and vulnerable minority…they therefore require 

special protection.”126  

Though ECHR does not provide for explicit provisions for the protection of minority rights, 

however, as was explained earlier some rights under ECHR possess dual application as 

individual and collective rights. For example, freedom of religion, freedom of expression and 

freedom of association, Articles 9, 10, 11 respectively, are paramount for establishing certain 

rights for minorities especially relating to religious freedom. Additionally, minorities enjoy the 

guarantees of non-discrimination provided for under Article 14 and Protocol No. 12 (1) which 

prohibit discrimination on grounds of religion amongst other grounds. Based on the fact that 

ECHR does not recognize minority rights as such, no minority can approach ECtHR for relief 

on its own capacity; however, it must rely on its members to approach the ECtHR against 

violation of individual rights that serve in turn the rights of that minority.  

It is quite obvious that the restrictions imposed on religious freedom have a greater effect 

on minorities than on the majority, "[i]t is quite clear that those who have the most to lose in 

any erosion of freedom of religion or belief are the minority religions. Secularists and majority 
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religions may also have something to lose in the long run, but minority religions are less able 

to push through their own agendas in a democracy.”127 

On the universality debate, Greer noticed that “[w]hile the universalist/relativist debate has 

been conducted at a high level of macroscopic and transnational abstraction, in the past few 

decades the implications of human rights and cultural relativities at the national level have been 

largely in relation to the concept of multiculturalism.”128 Multiculturalism can be defined as 

“the view that cultures, races, and ethnicities, particularly those of minority groups, deserve 

special acknowledgement of their differences within a dominant political culture.”129 Thus 

Multiculturalism is at odds with the universality concept of human rights that is premised on 

the notion that all human rights must be enjoyed by all human beings regardless of any 

differentiating factor based on the common dominating nature of being humans. As such 

providing special rights to a certain category of human beings jeopardize the quintessential 

characteristic of human rights as being universal. In this regard, Macklem argues that although 

“[m]inority rights might protect key features of human identity, yet they possess the capacity 

to divide people into different communities, create insiders and outsiders, pit ethnicity against 

ethnicity, and threaten the universal aspirations that inform the dominant understanding of the 

mission of the field.”130 Universal human rights are meant to protect essential features that all 

human beings share in common, regardless of any innumerable historical, geographical, 

cultural, communal, and other contingencies. Consequently, although, human beings have 

ethical duties to indiscriminately treat each other with dignity, equality and respect; however, 

these contingencies should not amount to disturbing the precepts of universality. In other words, 

we all share the quality of being humans but belonging to a minority is not something we all 

share as it is a function of history and circumstance.131  

The relationship between minority rights and the universality of human rights can be 

further examined by reflecting on the process of drafting the UDHR. The victorious Western 

powers took lead in the drafting process with marginal interference from the rest of the world, 

of course this is how proponents of relativism see it, whereas proponents of universality 
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consider the UDHR to be a global product. Notably, the Eastern bloc main concern was to rally 

for economic and social rights in response to the Western drive to civil and political rights. On 

the other hand, Asian countries raised issues concerning cultural relativism. The minority issue 

was also a major point of confrontation with Western powers that had been facing minority 

challenges of their own either internally or in their colonies throughout the world.  

During the drafting of the UDHR, it was proposed by many States’ delegates that 

minority rights should be incorporated into the UDHR, however, this proposal was met by 

rejection by other delegates including the United States and France. In this respect René Cassin, 

a world-renowned French jurist and he is considered by many scholars to be the father of the 

UDHR, asserted that there was no room for minority rights within the UDHR and their 

application would result in isolating groups of people from the general community as “[s]uch 

measures might result in certain populations being unable to read any newspapers except those 

printed in their own tongue, and they being excluded from taking part in competitive 

examinations for official posts or in the active life of the nations; thus, a whole category of 

persons, whose emancipation was being sought would instead be cut off from their 

surroundings.”132 More importantly, Cassin believed that “[t]he inclusion of minority rights 

would thus compromise the drive for universality that characterized the making of the text.”133 

Thus, Cassin highlighted the fact that “[t]he chief novelty of the declaration was its 

universality.”134 Alternatively, Cassin believed that minority rights are best served through the 

non-discrimination provisions contained in the UN Charter and the UDHR.135 Notably also, 

excessive and strong stances against minority rights came from Eleanor Roosevelt that joined 

Rene Cassin in arguing that these rights had no place in the UN Declaration. Both gave an 

inclination that their adverse stance in this subject is mainly attributed to the shortcomings of 

the earlier international protection system of minority rights.136 Moreover, “[Roosevelt and 

Rene’] also opposed proposals to incorporating the right to establish private schools in the 

Declaration’s article on education because such clauses could be read as an inadvertent attempt 

to intervene in domestic debates on the relation between State and religion. This again shows 

how their arguments were not primarily about the abstract idea of human rights and whether 
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this could ever involve other rights-bearers than individual human beings. Instead, their 

interventions betrayed an open concern for how the Declaration would relate to national laws 

and how it would be put to use in domestic politics.”137 Clearly, States that opposed the 

introduction of minority rights into the UDHR had their own hidden conniving agendas as these 

States, at the time of drafting the UDHR, still had colonies under their direct mandate thus they 

rallied for individual rights rather than collective or minority rights that would jeopardize their 

entitlements to these colonies fearing mostly from the right to self-determination as a way out 

of colonization. This example is a strong point in favour of the opponents of universality that 

illustrates the overwhelming will and pressure exerted by major powers against the claims of 

weaker nations for rights that would jeopardize these powers’ domination over the world. 

Fagan concludes that the international human rights law handling of minority rights 

makes an essential contribution to the doctrine of human rights especially by highlighting the 

fact that human rights need to better relate to cultural community and cultural belonging. 

Accordingly, the inclusion of minority rights recognition in International human rights law 

offers a powerful response to those who argue that human rights is only suited to so-called 

Western, utterly individualized, societies in which, allegedly, there exists little appreciation for 

the value of community.138  
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3 

Human Rights Protection System of the European Convention 

 

 

It seemed evident since the adoption of the Universal Declaration of Human Rights 

("UDHR") back in 1948, that the protection of human rights on the international level had its 

shortcomings and limitations. International protection came short of introducing an effective 

enforcement mechanism against human rights infringements. This fact prompted many regional 

organizations in the world, guided with the assertive encouragement of the United Nations, to 

establish their own regional systems for the protection of human rights. For instance, in Europe, 

the Council of Europe (‘CoE’) adopted its own regional human rights system under the 

European Convention on Human Rights (ECHR) in 1950. Also in Africa, the African Union 

(previously known as the Organization of African Unity) adopted its own regional human rights 

protection regime under the African Charter on Human and Peoples Rights in 1981.  

Regional systems for the protection of human rights bring together like-minded States 

to respect and protect human rights premised on a common regional will that is bound by a 

common heritage and bonded by coherent human rights treaties.139 These regional systems are 

meant to offer regional protection to human rights while observing and safeguarding the 

universal human rights standards enshrined in international human rights law. However, it can 

be argued that regional systems might threaten the universality concept of international human 

rights once they engage in the interpretation and application of human rights standards in a 

manner relative and specific to their regions. Especially, in light of the fact that moral values 

and social trends can greatly differ from one region to another, and sometimes even within a 

region itself.  
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It is quintessential for the success of regional human rights system to take into account 

the cultural specificity of the region they are meant to protect, for this purpose “regional systems 

are asserted to provide protective mechanisms suited to their regions. In addition to 

guaranteeing many of the universal rights in multilateral treaties, each regional system also 

establishes rights seen as particularly important to the region on account of its history, traditions 

and culture.”140 Notably, such cultural diversity is recognized and respected by the ECHR 

system as will be discussed later. It is worth noting that all regional human rights systems have 

asserted their compliance to the universality concept of human rights in their charters. 

We shall now discuss the interplay between the issue of cultural relativism and regional 

human rights systems using Europe’s ECHR system as a case-study for being the most 

successful regional human rights protection system in the world. However, we need first to 

briefly provide an overview of the ECHR and the ECtHR distinguished work in furthering the 

abstract human rights standards laid down by the ECHR into a comprehensive system of 

protection as a prelude to our discussion.  

 

3.1 The European Convention on Human rights 

The ECHR was CoE's response to the ineffective and nonbinding nature of UDHR in 

protecting human rights. This is evident from ECHR preamble which stated that "[t]he 

Governments signatory hereto, being members of the Council of Europe, Being resolved, as the 

governments of European countries which are likeminded and have a common heritage of 

political traditions, ideals, freedom and the rule of law, to take the ‘first steps for the collective 

enforcement’ of certain of the rights stated in the Universal Declaration.". 

Though the ECHR was inspired by UDHR as evidenced in the Preamble of this 

Convention, however, the ECHR took a giant leap forward in establishing an effective control 

mechanism to monitor States’ commitments towards their human rights obligations under the 

Convention, thus "the European system was the first to create an international court for the 

protection of human rights and to create a procedure for individual denunciations of human 

rights violations.”141 The CoE's initiative in establishing a regional human rights court inspired 

the foundations of other regional human rights courts in the Americas and Africa aiming at 

providing a better alternative to the inapt UN human rights system.  
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  The ECHR only adopted the political and civil rights of UDHR that comprise the first 

part thereof, leaving out the second part which focused on economic and social rights. Notably, 

the ECHR did not provide for more human rights standards than that of the UDHR, but it did 

considerably provide more details on many of the rights therein, in addition to, devising an 

effective enforcement mechanism.142 The enjoyment of the rights under the ECHR is extended 

to citizens and non-citizens of CoE's Member States existing within their jurisdiction.  

Evolving times necessitated the development of the ECHR. Since its adoption in 1950, 

many rights were added and amended by way of protocols. These protocols brought about 

procedural improvements on the work of ECtHR and expansion on the substantive rights of 

ECHR. For instance, Protocol No. 1 added the right to education, free elections and right to 

property. Protocol No. 4 prohibited imprisonment for civil debts, expulsion of nationals or 

collective expulsion of aliens also adding the right to freedom of movement. Protocol No. 12 

provided for a general prohibition of discrimination.  However, Protocol no. 11 is considered 

to be the most important procedural amendment since the adoption of ECHR. This Protocol 

introduced substantial changes in the institutional structure of the ECHR complaint system, it 

also provided individuals with the right to direct access to the ECtHR. According, the 

Convention became the first human rights treaty to give individuals standing to file cases 

directly to the appropriate tribunal.143 Meanwhile, Protocol No.14 also brought about 

procedural amendments to the ECtHR work to increase its efficiency in responding to the ever-

growing caseload by introducing a filtering mechanism. Moreover, this Protocol introduced an 

improved mechanism for executing judgments by CoE's Committee of Ministers.   

 

3.2 Standard-Setting by the European Convention on Human Rights 

By the adoption of the ECHR in 1950 and its entry into force in 1953, it was most 

evident that "the Council of Europe has developed one of the most advanced systems for the 

protection of human rights anywhere in the world.”144 Notably, the ECHR represents the 

minimum standards of human rights protection to be observed by Member States. ECHR 

standards also embody Member States' consensus in this respect especially in light of "the 

diverse cultural and legal traditions embraced by each Member State, it was difficult to identify 

uniform European standards of human rights. Therefore, the Convention was envisaged as the 
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lowest common denominator.”145 This premise dictates the following two consequences; firstly, 

should any Member State have less standards than ECHR, this State should upgrade its 

standards to comply with ECHR standards, secondly, if that State affords a higher degree of 

standards, it should be prevented from downgrading to ECHR standards. To this effect, ECHR 

has been explicit, while Article 1 of ECHR obliged Member States to respect human rights 

standards provided therein; Article 53 of ECHR provided that: "Nothing in this Convention 

shall be construed as limiting or derogating from any of the human rights and fundamental 

freedoms which may be ensured under the laws of any High Contracting Party or under any 

other agreement to which it is a party." Accordingly, Member States will only be required to 

apply the minimum standards provided for under the Convention unless they already had 

adopted higher standards for the protection of human rights.  

The typology of (respect, protect and fulfil) has become the standard norm under 

international human rights treaties to qualify States obligations in implementing human rights 

standards within their borders. For instance, the States' duty to respect is a negative act that 

obliges States to refrain from any act that constitute a violation of human rights or hinders the 

enjoyment of these rights. While, States' duty to protect entails a positive obligation on the State 

to protect beneficiaries of human rights against third-party interferences, it thus" allows holding 

the State accountable when it seeks to use private persons or entities to inflict harm (or claim 

that private persons or entities are responsible for inflicting the harm); while it may not be 

possible to attribute direct responsibility to the State, it will remain possible to attribute indirect 

responsibility for failure to discharge its positive obligations.”146 Finally, States' duty to fulfil 

is a positive obligation on States, it takes the form of framework policies and work plans. States 

are under a duty to take measures as they see fit to achieve a certain result, these measures can 

be legislative, administrative or judicial. Eventually, States' compliance with this duty will not 

be assessed by the acts but with the final outcome of these acts.  

On the regional front, the ECHR took the general approach of obliging States to secure147 

rights and freedoms to everyone under their jurisdiction. The exact significance of secure entails 

a negative obligation on States to refrain from interfering with the rights under ECHR, while 

giving no indication to States' positive obligations. However, in time, the ECtHR developed a 

different approach in establishing the existence of positive obligations on Member States under 
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ECHR. This dual approach or doctrine of positive obligations has emerged from the Belgian 

linguistic148 case which opened the door for further widening of States' positive obligations 

under ECHR to an extent that probably every right encompasses both negative and positive 

obligations. These positive obligations require Member State to take effective measures for the 

safeguarding of rights under the Convention, these measures can range from enacting laws to 

taking practical executive steps depending on the circumstances.  

This doctrine entails that "[t]he Convention will be breached if the State concerned has 

failed to act. The Court has on several occasions held that the word ‘secure’ as used in Article 

1 ECHR not only implies an obligation for State authorities to abstain from interferences.”149 

For instance, in the case of Marckx the Court held that a State’s undertaking to secure “… does 

not merely compel the State to abstain from such interference; in addition to this primarily 

negative undertaking, there may be positive obligations inherent in an effective ‘respect’ for 

family life.”150 As it will be explained later, this doctrine has considerably extended the ambit 

of most, if not all, rights.  

 

3.3 The European Court of Human Rights (ECtHR)  

The ECtHR "… has emerged as the most effective transnational human rights institution 

on earth. It not only serves more than 800 million people who live within the vast borders of 

the Council of Europe, stretching from Iceland to Vladivostok, but in addition its decisions have 

persuasive authority throughout the world.151" 

The ECtHR was established in 1959 pursuant to Article 19 of Section II of the 

Convention. This Court is composed of 47 judges corresponding to the number of Member 

States thus ensuring that all these States, that have diverse cultures and moral trends, are 

adequately represented and have equal stances in front of the court regardless of the Member 

State's population, wealth or military strength. In all cases, the judge is expected to act 

impartially and independently from his/her State.  

In 1998, the whole adjudication system before the court dramatically changed by the 

adoption of Protocol no. 11. In fact, this Protocol established a novelty in international law in 

allowing individuals direct access to an international court. This novelty "represents the logical 
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progression of the recognition of the individual's rights under international/regional law.”152 

The status of the Court in Europe grew over time, it is even suggested that "the European Court 

of Human Rights for all practical purposes has become Europe's constitutional court in matters 

of civil and political rights. Its judgements are routinely followed by the national courts of the 

states’ parties to the Convention, their legislatures, and their national governments.”153  

ECtHR ground-breaking work has far-reaching effects greater than the regional 

confines of Europe. The Court’s progressive interpretation of the rights under ECHR has 

created a wealth of jurisprudence on human rights standards with hierarchy of conditions, 

limitation, exceptions, reasoning and doctrines that are greatly influencing human rights 

protection systems in other jurisdictions. In fact, ECtHR judgments are often referred to by 

international human right committees, bodies and institutions, and judiciaries from all over the 

world, consequently, the Court's jurisprudence is substantially influencing the overall 

development of international human rights law. It can be said that ECtHR has established a 

science of its own crafted by the finest and highest calibre of judiciary and legal experts. 

Beyond the main objective of the ECtHR to redress violations of the Convention; the 

Court's case-law has been most instrumental in interpreting, defining and delimiting the abstract 

rights provided for in the ECHR. Though the ECHR has provided more details of the rights 

stated in the UDHR, however, the Courts work delivered the required practical guidance that 

defined these rights, delimited their boundaries and established framework for their protection. 

To tackle the ever-evolving and progressive subject of human rights; "[t]hrough its case-law; 

the Court has made the Convention a living instrument; it has thus extended the rights afforded 

and has applied them to situations that were not foreseeable when the Convention was first 

adopted.”154 

 

3.4 Interpreting the European Convention on Human Rights 

Since its adoption in 1950, the ECHR has gone through many amendments and additions 

by way of protocols corresponding to changing times, policies and traditions. Moreover, just 

"like any other legal instrument, the European Convention on Human Rights does not explicitly 

convey the fullness of its legal effect. Those entrusted with the application of its provisions are 

expected to interpret them so as to give them an effective meaning in accordance with the letter 
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and spirit of the text of the Convention as a whole.”155  The interpretation of the ECHR can be 

problematic especially in "the absence of a standing organ or method to effect quick 

amendments to the Convention to solve problems arising from ambiguous provisions [which] 

makes the task of interpretation of the Convention and the responsibility of those entrusted with 

this particularly significant. An added difficulty is the fact that the provisions of the Convention 

are intended to apply in a uniform manner to States with different legal systems, customs and 

traditions.”156 Consequently, the ECtHR remains the only authority empowered with the task 

of interpreting the Convention after the abolition of the European Commission by Protocol No. 

11 of ECHR in 1998. The challenging part faced by the Court relates to its own composition of 

judges from different legal systems, languages, legal experience and traditions, moreover, "the 

process of interpretation of the Convention is further complicated by the fact that its provisions 

are expressed in English and in French, while both texts are equally authentic.”157  

ECHR as a multilateral treaty is governed by the Vienna Convention on the Laws of Treaties 

which provides general and supplementary rules of interpretation under Articles 31 and 32 

respectively. However, these rules fall short of providing adequate guidance in interpreting the 

ECHR especially in the specificity of the subject of human rights that adds a special dimension 

alien to most international treaties by reflecting its terms directly to individuals unlike other 

international treaties which are formulated to have inter-states effects only.  

Confronted with the abstract and concise wording of ECHR; the ECtHR had to devise 

interpretational doctrines that played a major role in extending the protection of the ECHR to 

many areas of life that were not envisaged by its original drafters to accommodate the societal 

and technological advancements that occurred after its adoption in 1950. We will elaborate 

further on some of the most important doctrines under the following separate titles.  

    

3.4.1 The Autonomous Interpretation Doctrine  

This doctrine relates to the power of the ECtHR in interpreting the ECHR autonomously 

and independent from any domestic legal traditions of Member States. However, some weight 

is still given to the domestic law of Member States only as a relevant factor but not as a decisive 

one. This is due to the divergence between the laws of Member States especially between civil 

and common law legal systems. Additionally, the ECtHR is supposed to be at a higher ground 
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concerning human rights matters thus excessive influence of domestic laws over ECtHR 

judgments might jeopardize their value and effectiveness.  

 

3.4.2 The 'Living Instrument' Doctrine 

This doctrine was developed by the ECtHR to remain current with the rapid technological 

and societal developments in Europe since the drafting of the ECHR back in 1950. In essence, 

the 'living instrument' doctrine "indicates the ultimate freedom of the Court to autonomously 

interpret the Convention.”158 The Court uses also other terms such as evolutive and dynamic in 

reference to this doctrine. The importance of this doctrine is best explained by the former 

President of ECtHR Ryssdal stating that the “[d]emocratic society and its underlying values 

move on, and so, accordingly, should the Convention if it is not to lose contact with the forces 

that invest it with legitimacy.”159  

Undoubtedly, the immense success of the ECtHR can be attributed, amongst other 
factors, to this progressive, adaptive and evolutionary method of interpretation that gives life to 
the abstract standards laid down by the ECHR while evolving hand in hand with societal 
changes and technological advances. Should this not be the case; the Convention which started 
its life about seventy years ago, would have been considered at the turn of the 21st century as 
archaic, inapplicable, incompatible and probably inhumane. The origins of the ‘living 
instrument’ principle can be traced back to the case of Tyrer v. The United Kingdom where the 
Court stated that "[t]he Convention is a living instrument which, as the Commission rightly 
stressed, must be interpreted in the light of present-day conditions. In the case now before it the 
Court cannot but be influenced by the developments and commonly accepted standards in the 
penal policy of the member States of the Council of Europe in this field.”160 

ECtHR doctrine of 'living instrument' has been most vital in broadening the protection 

provided under Article 8 of the Convention concerning the "right to respect for private and 

family life". It goes without saying that the drafters of this Article decades ago never would 

have imagined the extended scope of application of this right as result of the progressive 

interpretation made possible by the ECtHR. The enjoyment of this right has been linked to 

issues of pollution,161 asylum and immigration,162 sex change,163 and much more. 
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3.4.3 European consensus 

This doctrine refers to "…the Court’s tendency to rule on the basis of a general 

agreement among the majority of member States of the Council of Europe about certain rules 

and principles identified through comparative research of national and international law and 

practice.”164 In the case of A, B. and C. v. Ireland,165 the Court explained that: "[t]he existence 

of a consensus has long played a role in the development and evolution of Convention 

protections, beginning with Tyrer v. United Kingdom, the Convention being considered a 

“living instrument” to be interpreted in the light of present-day conditions. Consensus has 

therefore been invoked to justify a dynamic interpretation of the Convention." European 

consensus is also approached as a mediator between dynamic interpretation and the margin of 

appreciation,166 which will be later discussed in detail. Most notably, the ‘consensus principle’ 

“has been primarily important in the Court’s case-law concerning the interpretation of Article 

8 ECHR, dealing with changing perceptions in morality.”167  

According to Dzehtsiarou, there are “[f]our types of consensus [that] have been 

deployed by the ECtHR. The first type is based on the analysis of national laws of Contracting 

Parties. The second type of consensus is based on international treaties. The third type of 

consensus is internal consensus, which apparently reflects the public sentiments in a particular 

Member State. The fourth type is consensus among the experts, which is rarely used by the 

Court as it is deployed only in cases that require special scientific or technical Knowledge.”168 

The ECtHR can resort to one or more types of consensus in its ruling. However, “[i]f European 

consensus is allowed to be trumped by internal consensus then the Court is risking its 

legitimacy, because it confirms that internal interests can prevail over European ones.”169 

It is suggested that deploying consensus by the ECtHR can be at odds with the notion 

of human rights that is premised on protecting the few from the tyranny of the many, the 

individual against the collectivity. In a sense, universal human rights are meant to establish 
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common standards that apply to all human beings thus relying on majoritarian viewpoint or 

preference in providing human rights protection on some controversial matters is doctrinally 

inconsistent with the overall notion of human rights.170 

 

3.4.4 Practical and Effective Doctrine 

In principle, this doctrine which originated from Marckx v Belgium,171 seeks to ensure that 

the Convention rights and freedoms are interpreted and applied in a manner that renders these 

rights practical and effective, not theoretical and illusory, to this effect, the Court held, in the 

case of El-Masri v. The Former Yugoslav Republic of Macedonia, that " …the Convention is 

an instrument for the protection of human rights and that it is of crucial importance that it is 

interpreted and applied in a manner that renders these rights practical and effective, not 

theoretical and illusory.”172 

This principle takes notice of the special nature attached to human rights treaties in that it 

focuses on the main underlying purpose of the treaty which is the protection of human rights, 

in other words, this doctrine "which is inherent rather than explicit in the text [of ECHR], holds 

that, since the overriding function of the Convention is the effective protection of human rights 

rather than the enforcement of mutual obligations between States, its provisions should not be 

interpreted restrictively in defense of national sovereignty.”173 Accordingly, the Court should 

seek the true underlying purpose of right when ruling on the merits favouring the protection of 

individual over the protection of States’ sovereignty.    

 
3.5 Typical Characteristics of the European Human Rights Doctrine 

The ECHR, in application of the subsidiarity principle, requires Member States to secure 

to everyone within their jurisdiction the rights and freedoms provided therein. The Convention 

also sets the minimum standards of protection for each right, making implicit distinction 

between derogable and non-derogable rights. Articles dealing with derogable rights include a 

paragraph explaining the situations and conditions for restricting these rights. Also, Article 15 

of the Convention numerated rights that are not susceptible for derogation even in times of 

emergency.  For example, non-derogable rights, such as prohibition of torture and slavery, 
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cannot be restricted or derogated from. However, derogable rights remain exposed to States' 

margin of appreciation which entails allowing States to rely on specific and internal reasons as 

an excuse for interfering with the enjoyment of rights protected under the ECHR. In essence, 

these specific and internal reasons can by unique to any given State which can consequently 

produce different practices amongst different States when applying the ECHR standards in 

handling the same issue. This situation can be at odds with the supposed universality of human 

rights standards as will be argued later.  

The ECHR afforded States with many escape clauses to suspend implementing their 

obligations under ECHR based on justified grounds. These escape clauses are formulated in 

different manners,174 for instance, States are provided with direct authorization to derogate in 

time of public emergency pursuant to Article 15 of ECHR; while other clauses provided for 

exceptions expressed in the form of direct exclusion such as with Article 5 which stipulated that 

“[n]o one shall be deprived of his liberty 'save'…etc.”. Also, some clauses provided for 

indications as to the meaning of the provisions of the Convention such as Article 4.3 which 

stated that “[f]or the purposes of this Article the term forced or compulsory labour 'shall not 

include'…etc.” Sometimes these clauses authorize restrictions to the extent that they 'are 

necessary in a democratic society' (see Articles 8 to 11, Article 3 of Protocol No 4). There are 

three situations where interference with rights under ECHR might be tolerated.  

The first situation relates to explicit restrictions that are provided for under Articles (8-

11) of the ECHR which allow States' interference in certain events. However, for this 

interference to be accepted it must meet certain conditions, for instance, the interference is made 

in accordance with or prescribed by law. This "principle of legality (or the rule of law), a 

foundational ideal of the Council of Europe, holds that state action should be subject to effective 

formal legal constraints against the exercise of arbitrary executive or administrative power.”175 

also, the interference must pursue a legitimate aim as enumerated in the same Article that 

provided permissible grounds of imposing restrictions. Moreover, the interference is considered 

necessary in a democratic society. The necessity of any event causing the interference is usually 

left to the devises of margin of appreciation afforded to Member States, however, it remains 

under the supervision of the ECtHR. The Convention is built on the premise that Member States 

will comply with their obligation in good will and that the assessment of what is considered to 
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be of necessity and exigence is better qualified by the State concerned than any external power. 

ECtHR case-law attached two conditions of this standard, firstly, the grounds of the interference 

must be "relevant and sufficient”,176 and secondly, the existence of a "pressing social need". 

Finally, the proportionality test is then applied to qualify if the interference is proportionate to 

the aim pursued. It is worth noting that "as with Article 15, although the text of Articles 8 to 11 

suggests an objective test of necessity, the proportionality principle permits variable margins 

of appreciation.”177 The nature of these variables "is principally determined, in this context, by 

the assessment made at Strasbourg of the relative importance of the right and the exception in 

the specific circumstances, particularly in the light of any relevant common European 

standard.”178 For example, States have been awarded a wide margin of appreciation in matters 

relating to national security and protection of health and morals.  

The second situation relates to exceptions allowed on grounds of non-discrimination. 

Non-discrimination is one of the core principles of ECHR and must be respected by all Member 

States when applying other rights under the Convention. However, the principle of non-

discrimination is not absolute. Prohibition of discrimination is regulated under Article 14 of 

ECHR which provided for a general prohibition on discrimination, in addition to the wider 

scope of prohibition brought about by Protocol No. 12 of ECHR. The extended protection under 

Protocol no. 12 is defined in the Explanatory Report of this Protocol which stated: "Article 1 of 

the Protocol encompasses, but is wider in scope than the protection offered by Article 14 of the 

Convention.”179 While Article 14 must be connected with another right under the Convention 

to take effect, Protocol No. 12 is a free-standing right meaning it provides protection from 

discrimination without relying on any other right under ECHR, furthermore, this non-

discrimination obligation extends to rights beyond the rights stated in ECHR by implication of 

the phrase "rights set forth by law" and not by ECHR. The term 'law' encompasses for example 

international human rights treaties and national laws thus providing a very extensive protection 

against discrimination. In other words, this Protocol "affords a scope of protection beyond the 

enjoyment of rights and freedoms set forth in the Convention.”180 Many States refused to accept 

Protocol No. 12 on grounds of providing a very general and wide extent of protection against 

discrimination and are currently waiting for ECtHR to draw the limits and standards of its 

application before considering its adoption.   
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The third and final situation allowing States to interfere with the enjoyment of rights under 

the ECHR relates to the issue of derogations in time of emergency. This derogation is provided 

for under Article 15 of ECHR which established the prerequisite substantive and procedural 

conditions required to be followed by Member States upon taking the unilateral act of 

abandoning some of their obligations under the Convention. However, "[t]here are limits on the 

State's prerogatives, and as such, necessity does not escape the law.”181 In all events the 

derogation must meet the following conditions; the purpose and underlying reason for the 

derogation is the existence of war or other public emergency threatening the life of the nation; 

the derogatory measures must be strictly required to deal with the exigencies of the situation; 

the State when taking these measures must not violate its obligations under international law; 

the act of derogation must be officially proclaimed, and finally, the State act must not involve 

one of the non-derogable rights, like the prohibition of torture and slavery.  

It should be noted that "…restrictions are similar to derogations in that the control of the 

European Court is more limited in scope: It is a control of 'compatibility' which implies the 

recognition of a national margin of appreciation….In effect, the control of restrictions is 

respectful of the States' sovereignty, in that it disregards the hierarchy of norms: the 

preeminence of the European norm is indeed tempered by taking into account national interests, 

which…sometimes prevail.”182 

Under Article 15 a State should be able to exercise a certain measure of discretion, however, 

the State's margin of appreciation to derogate under this Article and the extent of measures 

taking for such derogation are both under the scrutiny of the Court. This notion was explained 

in the case of Brannigan and McBride,183 where the ECtHR reiterated that the State is better 

equipped, due to its direct and continuous contact with the exigent situation, to qualify the 

potential risk of that situation on the life of its nation and to evaluate the extent of derogation 

required to overcome this emergency. More importantly, the Court concluded that the State 

enjoys a wide margin of appreciation in this regard, nonetheless, this is accompanied with 

European supervision. However, it can be quite confusing to digest the ECtHR reiteration that 

a State is better equipped to qualify and evaluate its actions to derogate from applying human 

rights standards to overcome its own private situation when having in mind the concept of 

                                                           
181 Delmas-Marty, General Introduction. In: Delmas-Marty, Mireille (ed.) The European Convention for the 
Protection of Human Rights: International Protection Versus National Restrictions, p. 9. 
182 ibid, p. 12. 
183 Applications nos. 14553/89 and 14554/89 dated 26/05/1993. 



66 
 

universality of human rights that should override local qualification and evaluation in favour of 

a more universal notion of human rights protection.  

  The powers of Member States to interfere with the rights under the Convention is also 

limited by precepts of the principle of proportionality. In essence, measuring proportionality is 

determined by the reasonableness of the restriction toward the aim it meant to serve; in other 

words, it is a rationality test. The ECtHR will examine if there was a fair balance between 

various conflicting interests and whether the interference serves the common good of the 

general public in a way that would justify the adverse effects of infringing individual rights 

under the Convention. The Court will also regard the interference as disproportionate if it 

impairs the very essence of the right. It is worth noting that the Court will initially scrutinize all 

the prerequisite conditions of justifiable interference as explained earlier before applying the 

proportionality test. Clearly, this test envisages the existence of two competing interests 

between those of the individual against those of the State or general public, consequently, 

neither can be neglected or overlooked thus it is for the ECtHR to rule if the interference 

achieved a fair balance between these competing interests. 184 

 

3.6 The Doctrine of Margin of Appreciation 

The doctrine of margin of appreciation "is an interpretive principle designed to balance 

a state’s sovereignty with the need to ensure observance of the ECHR and thereby avoid 

damaging confrontations between the Court and Contracting States.”185 This doctrine "…is 

based on the idea that the primary responsibility for the implementation of the ECHR lies with 

the parties themselves and thus encompasses a discretion afforded by the Court to member 

states to employ varying national standards of conventional protections.”186  

This doctrine has been perfected in ECtHR jurisprudence to accommodate the legal, 

cultural and social diversity of Member States. This doctrine "[i]s used to indicate the measure 

of discretion allowed by Member States in the manner which they implement the Convention's 

standards taking into account their own particular national circumstances and conditions.”187 In 

other words, the doctrine provides some conditional flexibility to Member States when applying 
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their human rights undertakings under ECHR; it thus affords them with the opportunity to 

interfere with these rights based on internal factors special to each State. The doctrine of margin 

of appreciation is not found in the text of the ECHR itself, nor in its travaux préparatoires.188 

However, the origin of this term under the ECHR’s protection system can be traced back to 

1958 in the Commission's report in the case of Cyprus v UK.189  

It also addresses the underlying fact that European countries even though they share in 

common many cultural and social aspects, however, each State still enjoys some uniqueness of 

character that defines it. To ask States to abandon their distinct heritage in favour of a unified 

concept of morality, cultural and social traditions would have sentenced the Convention to its 

demise. Accordingly, the margin of appreciation doctrine takes into consideration the 

uniqueness of each Member State and provides it with the ample grounds to keep its 

undertakings under the Convention while safeguarding their own distinct character. Clearly, 

"[t]he use of devices such as the margin of appreciation contributes to the effectiveness of the 

system by recognizing the discretion accorded to States in determining the scope of application 

of some rights and freedoms. This enables States to stamp their own societal norms such as 

morals and security on the generic rights.”190 

This doctrine should have a narrow view in its application as suggested by some authors, 

"which means, amongst other things, that the margin of appreciation cannot strictly be said to 

operate beyond the confines of Article 15, from which it originated, and Articles 8 to 11, Article 

14, and Article 1 of Protocol No. 1, to which it subsequently spread.”191 Though the ambit of 

the application of this doctrine remains controversial, still its very existence was found 

paramount to the success of the ECHR’s system considering that States should be better situated 

to qualifying their own internal affairs than a supranational organization. This matter "…has 

been clear since the earliest cases brought under the Convention that Article 15, which permits 

states to suspend all but a handful of rights in time of war or other public emergency threatening 

the life of the nation, is subject to a generous margin of appreciation on the grounds that the 

national authorities are better placed than the Strasbourg institutions to judge when this criterion 

has been fulfilled, the ‘better position rationale’.”192 This technical name given to this doctrine 

                                                           
188 Yourow, Howard Charles. The Margin of Appreciation Doctrine in the Dynamics of European Human Rights 
Jurisprudence. 1st Edition. Dordrecht: Martinus Nijhoff Publishers. 1996. p.14.  
189 The Cyprus Case (Greece v. the United Kingdom) (1958-59) 2 Yearbook of the European Convention on Human 
Rights, 172-197. 
190 Smith, Textbook on International Human Rights, p. 98. 
191 Greer, The Margin of Appreciation: Interpretation and Discretion Under the European Convention on Human 
Rights, p. 8. 
192 ibid. 



68 
 

should not hide the fact that it is in reality utilised to justify acts committed in direct violation 

of the rights under ECHR since Member States rely on this conditioned freedom provided by 

this doctrine to take measures contrary to the general guarantees they have undertaken under 

the ECHR for a more private and special interest linked to its internal affairs and unique 

conditions.  

The most famous example pertinent to the margin of appreciation doctrine is the 

Handyside v United Kingdom,193 where the violation of the freedom of expression under Article 

10 of the Convention is contended due to the acts of the UK in banning a children's book on 

grounds of obscenity. While the abstract act of banning a book is in itself a violation of the 

freedom of expression protected under the Convention, however, the United Kingdom act was 

found to be justified as it had to protect a more private and special interest namely the protection 

of morals. The Court highlighted the fact that "…it is not possible to find in the domestic law 

of the various Contracting States a uniform European conception of morals. The view taken by 

their respective laws of the requirements of morals varies from time to time and from place to 

place, especially in our era which is characterized by a rapid and far-reaching evolution of 

opinions on the subject.”194 Consequently, in matters relating to morality and ethics that differ 

from one State to another; the State is given a margin of appreciation to find what best suits its 

own society. Accordingly, the United Kingdom was not found in violation of ECHR. The Court 

made sure to reiterate in this case that the right of a Member State to resort to the margin of 

appreciation must not be abused and shall remain under the supervision of the Court. 

The application of the margin of appreciation must also survive the proportionality test; 
the Court also observed in this case that "[t]he Court's supervisory functions oblige it to pay the 
utmost attention to the principles characterizing a ‘democratic society’…this means, amongst 
other things, that every ‘formality’, ‘condition’, ‘restriction’ or ‘penalty’ imposed in this sphere 
must be proportionate to the legitimate aim pursued.”195 

Some critics believe that the ECtHR is abusing the use of margin of appreciation to 

avoid providing its opinion on controversial issues in its judgments; in their opinion “if the 

Court gives as its reason for not intervening simply that the decision is within the margin of 

appreciation of the national authorities, it is really providing no reason at all but merely 

expressing its conclusion not to intervene, leaving observers to guess the real reasons which it 

failed to articulate.”196 Accordingly, the margin of appreciation should not prevent the Court 
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from providing adequate reasoning why its intervention in particular cases may or may not be 

appropriate.197  

It should be pointed out that the “European consensus operates on the edge of the margin 

of appreciation and evolutive interpretation; both of these are necessary to maintain the stability 

of the Strasbourg system, with the former preventing the ECtHR from going too far in 

developing human rights standards and the latter ensuring that the ECHR does not turn into 

meaningless instrument preserving views from 60 years ago.”198  

 

3.7 Regional Protection vs Universality of Human Rights 

While regional systems are supposed to solidify universal human rights, in addition to, 

observing their ample implementation in a manner compatible with their own regional moral 

and cultural trends, however, it is argued that, “[i]n a way, these regional mechanisms may be 

seen as contradicting the universality of human rights.”199 For instance, these regional bodies 

are constantly ruling over matters that are still controversial in the international sphere, such as 

matters relating to abortion and homosexuality. In rendering decisions of controversial nature, 

regional bodies run the risk of providing contradictory viewpoints among themselves in 

application of the doctrine of margin of appreciation or even contradictory to the general 

attitude of UN human rights bodies on these controversial matters thus adversely influencing 

the universal character of some rights such as the right to life or the right to private and family 

life. This will surely undermine the whole system of international human rights. For the time 

being, regional and international human rights bodies endeavour to avoid unwanted 

contradictions as much as possible by indirectly interacting with each other and referencing 

each other’s judgments in an attempt to create some uniformity in issues of international 

concern. In this regard McGregor points out that the incorporation of the legal principles of lis 

pendens and res judicata into the rules of most regional and international human rights bodies 

is important for five reasons. First, it provides legal certainty for both parties to the dispute. 

Second, it protects States from being subjected to legal proceedings in multiple forums, in 

addition to, protecting them from having to deal with two inconsistent judgements. Third, to 

lessen the overload of work of international human rights bodies. Fourth, it minimizes forum 

shopping. Finally, it lessens the prospect of divergent decisions and interpretations of 
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international human rights law in similar cases.200 As divergent decisions and interpretations 

will most likely influence the precepts of universality of international human rights standards. 

More importantly, the interpretive methods used by regional institutions run the risk of 

jeopardizing the universality of human right standards. Earlier, the ECHR’s human rights 

system was briefly examined to provide a model of the operation of regional systems in 

providing human rights protection. In this briefing, the main characteristics of the European 

human rights doctrine was highlighted while providing insight on the workings of the ECtHR 

in interpreting the ECHR and monitor States’ commitment to its standards. At the end of this 

briefing, the doctrine of margin of appreciation was examined to illustrate the leeway granted 

to States in customizing their implementation of human rights standards in a manner that would 

accommodate their special circumstances. In other words, this doctrine, which is thought to be 

a practical application of cultural relativism, can in fact challenge the universality concept of 

human rights.201 In this regard, Benvenisti believes that the universal aspirations of human 

rights are largely compromised by the doctrine of the margin of appreciation with its principled 

recognition of moral relativism which is at odds with the concept of the universality of human 

rights.202 Also, Freeman argues that “[i]f the margin of appreciation doctrine is valid (and it is 

controversial), it provides support for culturally variable interpretations globally, at least for 

democratic societies.”203 Greer also noted that the margin of appreciation plays a role in 

managing the relationship between universality and relativity. In his opinion, this doctrine must 

be confined within acceptable limits and subordinated to the ECHR’s primary constitutional 

principles and its relationship with secondary principles and proportionality in particular. When 

such conditions are met, the ECHR rights are, or should be both universal and capable of being 

interpreted and applied differently in vary national contexts.204 

 The role of regional human rights courts in the interpretation and application of human 

rights, according to Legg, involves two approaches. The first is called ‘standard-unifying’ 

approach meaning that the role of tribunals is primarily invested in harmonizing human rights 

standards and practices, and to police violations. Under this approach the margin of appreciation 

is undesirable according to Legg. Second, the ‘diversity-permitting’ approach, which is more 

                                                           
200 McGregor, Lorna. The Relationship of the UN Treaty Bodies and Regional Systems. In: Routledge Handbook 
of International Human Rights Law. 1st Edition. New York and Oxon: Routledge. 2016 p. 507-508. 
201 Legg, Andrew. The Margin of Appreciation in International Human Rights Law: Defence and Proportionality. 
1st Edition. UK: Oxford University Press. 2012. p. 40. 
202 Benvenisti, Eyal. Margin of Appreciation, Consensus and Universal Standards. 1999 31 International Law and 
Politics 843,844. 
203 Freeman, Human Rights: An Interdisciplinary Approach, p.123. 
204 Greer, Universalism and Relativism, p. 32. 



71 
 

nuanced, recognizing that States are the primary protectors of human rights and allowing a 

limited differential protection of human rights by States, as well as setting standards where 

appropriate. Under this approach, Legg argues States are provided with a margin of appreciation 

in setting standards.205  

 Undoubtedly, this topic is highly controversial with two conflicting arguments; one 
arguing that the margin of appreciation has a perceived culturally relativist basis; while the 
other counter argument suggests that the variation permitted by the use of this doctrine do not 
amount to cultural relativism but it is in fact an application of institutional subsidiarity between 
national and international human rights systems in addition to being a form of ‘ethical 
decentralization.206 Whether, the doctrine of margin of appreciation reflects a relativist attitude 
or that it is just a direct application of institutional subsidiarity, the controversy and the debate 
about it remains significantly present in international forums and very much alive in scholarly 
works thus the case is unsettled and until proven otherwise, the argument of the influence of 
cultural relativism in the thinking and mechanisms employed by regional human rights system 
still stands.  

Notably, the ECtHR in its caselaw is seen to be leaning more to the relativist approach 

in some situations. Some scholars even accuse the ECtHR of emerging as that which, through 

its ill-considered and culturally relativist doctrine of the margin of appreciation, threatens the 

universality of human rights.207 For instance, in the Handyside case, while the ECtHR 

considered the right to freedom of speech and expression as constituting one of the essential 

foundations of a democratic society, one of the basic working conditions for its progress and 

for the development of every man; it nonetheless allowed at the same time this right to be 

violated based on the presence of differences in moral and social trends between European 

nations that are geographical situated next to each other or a couple of hundred miles apart. If 

moral or cultural trends in adjacent States and cultures warrant different attitudes and reactions 

from the ECtHR towards the implementation of rights, does it not make sense that cultural 

variations between civilizations that are tens of thousands of miles apart warrant such approving 

and tolerant attitudes when apply international human rights standards. In this regard Rainer 

suggests that “[a]n element of subsidiarity in human rights context, reflecting particular 

cultures, may be introduced. A margin of appreciation of how fundamental rights are 
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understood, and how a conciliation (weighing up with other values) can be achieved, must be 

respected. However, the core elements of human rights must be universally recognized and 

understood uniformly.”208 

    Markedly, this doctrine is not confined to the ECHR’s system, but it is recognized all 

over the world. For instance, this doctrine has been utilized by the United Nations’ Human 

Rights Committee (‘HRC’) in the case of Hertzberg v. Finland. The HRC was called upon to 

review the actions of the Finnish Broadcasting Company that censored some programs that 

discussed homosexuality in compliance with a Finnish law prohibiting programs that provide 

positive image of homosexuality. The HRC found no violation of Article 19 of ICCPR that 

relates to freedom of expression.209 What is important in this case lies with the reasoning the 

HRC built its decision upon, as it explained that “there is no universally applicable moral 

standard. Consequently, in this respect, a certain margin of discretion must be accorded to the 

responsible national authorities.”210  
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4 

Islam and International Human Rights 

 

 

The precepts of Islam pose a considerable challenge to the concept of universality of 

human rights based on the contention that some international human rights standards are 

incompatible with the dogmas of Islamic law Sharia thus they are incapable of being applicable 

to Muslims or enforced in Muslim States. This contention is of grave consequences to the 

universality concept in light of the fact that there are 1.8 billion Muslims in the world 

constituting almost 24% of the world’s population.211 Adding to this dilemma, is the fact that 

Islamic law Sharia is considered by many Western scholars and institutions to be at odds with 

international human rights.  

The debate is not purely philosophical or ideological but also can be political for being 

part of the overall continuing clash between East and West. The Islamic challenge to 

universality is expressed in many ways, such as; in scholarly works of Arab and Muslim 

authors, in the context of reservations entered to human rights treaties and, human rights 

declarations of Islamic and Arab organizations. All three forms of expression will be discussed 

in this Part, however, first the significance of Islamic law Sharia will be briefly examined, in 

addition to, discussing the concept of rights under Islam as a necessary prelude to the subject at 

hand.   

 
4.1 Definition of Islamic Law Sharia 

According to Bassam Tibi,212 Sharia has three meanings; in the Qur’an, Holy Book of 
Islam, it means ethics, not law, in traditional Islam, it means civil law and penal code, and in 
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Islamism, it means the order of the Sharia-State. The traditional meaning of Sharia is what most 
Muslims recognize, which can also be more elaborately defined as "[t]he moral code and 
religious law of Islam. It includes criminal, civil, personal, and economic and all aspects of law 
as revealed in Quran and Hadiths; in its strictest and most historically coherent definition, sharia 
is considered the infallible law of Allah.”213 For Schacht, Sharia is “an all-embracing body of 
religious duties, the totality of Allah’s command that regulate the life of every Muslim in all its 
aspects.”214 Thus, Islamic law ‘Sharia’ comprises ethical, religious, political and legal rules.215 
The term Sharia is “linguistically associated with notions of ‘the way’ or ‘the road’. From this, 
the Shari’a is considered to be the path set out by God for Muslims to follow in order to achieve 
salvation. It refers to the totality of the guidance contained in the Qur’an and Sunna (the 
normative example of Prophet Muhammad.”216 In a sense, “Islamic law consists of both 
revelation and reason. After the death of Prophet Mohammed (633 AD), the revelation of 
Islamic law by God to humanity ceased. Humanity now relies on reason to understand Islamic 
law.”217  

Accordingly, Sharia is a comprehensive legal system that affects all areas of life, for 

example; Quran, one of the main sources of Sharia, regulated trade practices by mandating 

written evidence in sales, it also regulated rules of marriage and divorce, in addition to 

regulating inheritance by articulating a sophisticated mathematical system providing fathers, 

mothers, daughters, sisters and wives with prescribed percentages of inheritance around 1500 

years ago.   

The main legal sources of Sharia are Quran (the Holy Book of Islam) and Sunna 

(teachings of Prophet Mohamed). There are also many secondary sources of Sharia218 mainly 

including Ijma (consensus), Ijtihad (reason) and Qiyas (analogical reason) which should be 

briefly examined. First, Ijma or ‘consensus’ amongst Muslim jurists on a particular matter. 

Saeed explains that consensus is susceptible for change over time, providing an example that 

Muslim scholars in the past time came to a consensus on the idea that in certain cases human 

beings could be bought and sold, however, in modern times this consensus was eventually 

abolished by all Muslims societies where it was still practiced in other parts of the world during 
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the twentieth century.219 Of course, changing consensus enjoys a degree of flexibility as it is a 

secondary source of legislation and is not directly uttered by God or Prophet Mohammed. 

Second, Ijtihad or reason, it “refers to the use of independent legal reasoning in search of an 

opinion.”220 Hallaq, explains that Ijtihad is “the process of reasoning that the jurist employed 

in order to arrive at the best guess of what he thought might be the law pertaining to a particular 

case.”221 Third, Qiyas or ‘analogical reason’, is a crucial tool in establishing legal rules “[i]n 

fact, a large number of rules that are part of what we call Islamic law today were actually 

developed using analogy, based on the Qur’an and Hadith.”222 Notably, “[i]t is because of 

analogy that we have such a comprehensive system of rules, regulations and laws in classical 

Islamic legal sources for addressing most aspects of life.”223 Qiyas must be the most important 

tool that can be utilized to establish a coherent Islamic system of human rights that is compatible 

with international human rights standards. Of course, anyone could argue why not Muslims 

adopt international human rights law as it is without going through the process of building a 

system of their own especially when they are seeking eventually the main goal of compatibility 

with international norms. The answer to this query is that in order for Muslims to full-heartedly 

adopt any human rights system it has to originate from Islamic law, secondly, any rules that are 

foreign to Islamic tradition must not violate Islamic law.  

Using primary and secondary sources of Sharia Muslim clerks were able to establish 

rules regulating all aspects of life. The use of secondary sources is crucial in keeping up with 

any novelty in Muslim life throughout the century as these sources act as tools to devising new 

rules whenever needed. While rules provided for in primary sources of Sharia are stable and 

unquestionable, on the other hand rules derived from secondary sources are susceptible for 

debate, the main reason for this lies in the fact that the latter rules depend mostly on human 

intellect and influenced by the school of thought used in the process. In other words, Islamic 

law Sharia is far from being a unified body of law as Sharia rules are generated from an array 

of different schools of legal thought that are influenced by the different branches of Islam and, 

on any particular legal or moral issue, there may be a wide range of divergent views.224  Clearly, 

the different interpretations of Sharia caused the existing divergences in the application of 
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Sharia. However, these divergences should not be considered to have undermined the status of 

Sharia, to the contrary according to Abou El Fadl, who considered the susceptibility of Sharia 

for interpretation as a blessing by itself as its makes Sharia flexible and adaptable to changing 

circumstances.225 As Sharia is not strictly monolithic as it is composed of many different 

interpretations of its sources thus significantly causing different juristic opinions;226 it is quite 

imperative not to confuse between sources of Sharia as the infallible law and the interpretation 

thereof which is susceptible to adaptations.  

Islamic law Sharia is often misconceived due to the confusion and misperception usually 

committed between the ideologies of Islam, Islamism and fundamentalism. Bassam Tibi 

explains that there should be a "distinction between the faith of Islam and the religionized 

politics of Islamism, which employs religious symbols for political ends.227 Unfortunately, this 

confusion can be detected in the ECtHR's judgements as it had unwarrantedly used the terms 

'Islamist' and 'fundamentalist' without providing an explanation of their meaning or why these 

terms are being employed.228 Moreover, the stereotyping of all religiously devoted Muslims as 

proponents for Sharia State is also a prevailing misconception. Many moderate Muslims believe 

in modernity and see it as not being at odds with true Islam hence, according to Lindholm there 

should be a distinction between 'liberal Islamists' who are committed to democracy and human 

rights; and 'fundamentalist Islamists' who intend to reach power to further their particular values 

on the entire society.229 

Notably, the application of Sharia in the Arab world and Islamic countries in general is 

somehow limited as most Arab and Islamic countries have modern laws that have been 

transposed to them by conquering European States, while the use of Sharia was restricted to 

family law. On the other hand, countries like Saudi Arabia, Iran and Pakistan, Sharia law is 

applied to all aspects of life with variable observance of the strict penal code imposed by Sharia 

ordering the beheading of killers, dismembering of thieves and stoning of adulterers.  

Interestingly, Sharia’s influence reaches beyond the limits of Muslim States, as Muslim 

minorities in some European countries are given the right to implement Sharia in family matters 
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relating to marriage, divorce, child custody and inheritance. For this purpose, Sharia courts or 

special tribunals were established to accommodate these Muslim minorities, for instance there 

is the Muslim Arbitration Tribunal in the UK,230 Sharia courts working in the Greek area of 

Thrace,231 and Muslim mediators (arbitrators) in Germany.232  

The Sharia Councils in the UK provide advisory services to their Muslim communities 

on legal matters involving Sharia in addition to authenticating legal acts of Islamic law such as 

marriages, divorces and commercial acts. These councils also resolve disputes between 

Muslims concerning family law.233 This parallel legal system has its supporters and critics. 

While supporters believe this system brings more understanding to the special needs and 

traditions of Muslim communities and represents a direct application of multiculturalism in 

Europe, while critics; see it as a license to avert the rule of law that respects human rights and 

dignity to a more discriminate and covert form of adjudication far from the monitoring eyes of 

the State. The underlying problem that faces Sharia application in Europe is the argument that 

some of its rules violate human rights. These rules usually concern gender discrimination in 

polygamy, inheritance, divorce and child custody under Sharia, where males receive 

preferential treatment over women. 

 

4.2 Human Rights under Islam 

In Islamic perspective, Sharia is believed to have laid down a comprehensive charter for 

human rights and freedoms for regulating the individual’s relationship with God and with other 

individuals, in addition to putting in place the necessary standards of political, social and civil 

rights which guaranteed to all human beings rights, benefits and privileges more than provided 

by any other religion and beyond any manmade law in the whole world.234 In general, the 

concept of rights under Islamic law Sharia in theoretically different than that of the Western 

mainstream legal theories of rights as it is founded on duties rather than rights, where the 

individual has a responsibility towards God and to other individuals within the community, and 
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the ruler, representing the State, is just another individual with the same duties as other 

individuals.  

In Islamic jurisprudence, the main characteristics of human rights under Islam are; first, 

they are sourced in Sharia, second, they are granted by God in honouring human beings and not 

provided from one human being or a State to another human being, third, human rights under 

Islam are comprehensive of all rights whether political, economic, social, cultural or else, forth, 

they are stable and insusceptible for alteration, cancellation or suspension as they are ordained 

by Sharia that share the same features, finally, they are not absolute but conditioned on not 

violating Sharia, thus it is not foreseen that these rights might infringe on the common good of 

the society as a whole.235   

Muslim scholars believe Sharia to be the source of all rights, and there is no right granted 

to man that is not derived from its rules and principles, accordingly, Sharia is the origin and 

root of rights and their protector and guarantor.236 These scholars are critical of the fact that 

Western human rights find their sources in manmade laws or philosophical theories which are 

directly influenced by societal moods and changing ethical standards making them relative, 

changeable, arguable and politically motivated.237 Furthermore, these changing societal 

standards cannot be a true representative of the total consensus of the society but represents at 

best a simple majority of opinions. Alternatively, when grounding human rights on divine Will, 

this Will shall guarantee consensus derived from faith and surrender to this Will that is stable 

and insusceptible to changes in time or place. Moreover, based on the notion that the collective 

conscious is unique to each society and, human rights and laws are directly influenced by it, 

and the fact that societies are inherently diverse and differ from each other; consequently, the 

collective conscious of different cultures is capable of producing different concepts of human 

rights standards which logically goes against the Western notion of universality. Conversely, in 

Western thinking the notion of human rights being derived and influenced by Sharia in both 

perplexing and disturbing at the same time, this is due to the fact that Sharia precepts ordained 

very harsh and inhuman corporal punishments that are blatantly contradictory to International 

human rights law such as beheading of murders, stoning of adulterers, dismembering 
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extremities of thieves and flogging for various offenses. Moreover, the perceived Islam’s 

discriminatory treatment of women is another issue of Western concern. In response to these 

remarks, Muslim thinkers argue that these corporal punishments are largely abandoned today238 

due to the progressive and enlightened contributions made by Muslim clerks aided by the 

flexibility of Sharia to accommodating modern standards. Also, explaining that Islam’s attitude 

to women is not discriminatory but rather it aims at addressing certain social and cultural issues 

that cannot be appropriately evaluated by Western cultural trends and moral particularities, 

arguing at the same time that Muslim women hold a superior position under Islam since 14 

centuries ago by enjoying independent patrimony that remains independent before and after 

marriage, they are free to choose their husbands and to divorce them if need be, they can work 

and inherit.239 As for the practice of polygamy accepted under Islam, they argue that this 

practice is deeply rooted in many civilizations in the world not only in Islam, additionally, this 

practice has its conditions and limitations, especially requiring the unequivocal woman’s 

consent, and was meant to address particularistic features special to Arabs and Muslims. 

Muslim scholars who oppose the ultraliberal individualistic approach to human rights 

where the individual is provided with extreme freedoms without concrete limitation, argue that 

Islamic law and international human rights law are fundamentally incompatible because human 

rights under Islamic law comes from a duties-based paradigm where duties are emphasized over 

rights.240 Accordingly, the structure and purpose of rights under Islam is different than what is 

perceived in Western thinking, considering that in Islam, “[r]ather than constructing doctrines 

or proposing institutions designed to curb the power of the ruler or to protect the individual 

from the ruler’s oppression, Islamic legal thought long concentrated on defining the theoretical 

duties of believers, including rulers, vis-à-vis God. According to the prevailing perspective, 

rulers had the obligation to rule according to shari’ah law; their subjects were to obey them 

unless the order constituted a sin.”241  

Though human rights under Sharia are phrased in the manner of duties incumbent on 

subjects, however, they can be easily transformed into rights, for instance, the duty not to kill 

another human being, can be considered to be the right to life, the duty not to steal, can be 

                                                           
238 Black et al., Modern Perspectives on Islamic Law, p. 217. 
239 See more: Abdulkafi, Ismael. Women’s Rights in Islam. (in Arabic). 1st Edition. Cairo: Egyptian Ministry of 
Awqaf.2011. 
240 Saeed, Human Rights and Islam, p. 4. 
241 Hashemi, Nader and Qureshi, Emran. "Human Rights."  In: Esposito, John L el al (eds.) The Oxford 
Encyclopaedia of the Islamic World. Available online at: Oxford Islamic Studies Online. Jul 9, 2018. Available 
at:  <http://www.oxfordislamicstudies.com/article/opr/t236/e0325>. Retrieved March 24, 2019. 



80 
 

considered to be the right to property. Notably, a similar approach to that of Islam surfaced in 

1998 in a declaration called the ‘Universal Declaration of Human Responsibilities’, a document 

signed by 26 former heads of States and governments. The purpose behind this Declaration was 

to complement the UDHR so as to balance freedom with responsibility, and to act as a means 

of reconciling ideologies, beliefs and political views that were deemed antagonistic in the 

past.242 The declaration argued that “unbridled freedom operates at the expense of present and 

future generations and that as a consequence freedoms and responsibilities have to be brought 

into balance.”243 In essence, this Declaration highlights the shortcoming of the UDHR in 

focusing only on the obligations of the States towards individuals, while failing to address the 

duties of individuals towards each other and to the community as a whole.244   

Moreover, as rights in the Islamic perspective are of divine origins and not granted by 

any person, therefore; they are obligatory and binding on all regardless of their status, and they 

are insusceptible for negation, alteration, suspension or waiver. The Islamic point of view 

regarding the genesis of human rights is clearly provided for in the forward of the Universal 

Islamic Declaration of Human Rights adopted by the Islamic Council of Europe in 1981 which 

states: “Islam gave mankind an ideal code of human rights fourteen centuries ago. These rights 

aim at conferring honour and dignity on mankind and eliminating exploitation, oppression and 

injustice.” 

In Islam, human rights must be public, enjoyed by an individual against the other and 

not only against the authority of the State. Human dignity is valued in itself and the individual 

enjoys it towards everyone else. In this respect Islam meets with the European principle that 

human rights are inherent and inalienable rights attached to human and their existence is not 

conditioned on the recognition of the law, as it does not create it. However, whereas the 

European view attributes the existence of human rights on the community’s conscious to distant 

itself far away from religion as a source of these rights, Islam on the other hand, attributes their 

entitlement to these right to God’s Will as ordained in Islamic law ‘Sharia’. In a sense, Muslim 

scholars believe that attributing human rights to the collective conscious exclusively is 

insufficient to reach the desired universality of human rights. This is clear because the collective 

conscious has accepted many times the worst atrocities and genocide if it was made under some 
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religious or ideological beliefs. A striking example would be the religious wars that ravaged 

Europe during the Middle Ages and the European colonization of Asian and African nations 

that only recently ceased to exist, however, its effects still lives on as most of the colonized 

nations remain poor, undeveloped, dependent and solely serve two purposes; sources of row 

material and a thriving consumer markets for fine Western products. Also, the collective 

conscious is susceptible to change in the lapse of time and changing circumstances, it evolves 

and develops as humans mature, thus in order to form stable and concrete principles for human 

rights they should find their source in some divine Will that is stable too. 

The divine origins of rights theory under Islam entails that once God grants rights to 

human beings, it is then up to human authorities to realize and enforce them in communities. 

The application of this general notion resulted in the appearance of different Islamic theological 

and legal schools that developed bodies of jurisprudence and scholarship on rights, ultimately 

reaching different conclusions about what a right is and how it can be conferred.245 Muslim 

scholars believe that having Quran as the most important source of human rights brings many 

advantages. For instance, Quran, according to these scholars is stable and unsusceptible for 

change thus offering a continuous divine protection that cannot be affected or altered by 

mankind, unlike manmade laws that are susceptible for human whims. In this regard, Dr. 

Mohammed al-Ghazali, a prominent Muslim Clerk stated that human rights in Islam are not 

endowed by a king nor a ruler, [nor] established by a local authority or an international 

organization, but rather these rights are of divine origins, mandatory and insusceptible for 

abrogation, suspension, modification or waiver.246 

According to Ishaque, there are fourteen human rights that are provided for in Quran, 

however, some are noticeably different and some wider in scope, application and content than 

that of the international standards of human rights. These rights are; right to protection of life, 

right to justice, right to equality, duty to obey what is lawful and right to disobey what is 

unlawful, right to participate in public life, right to freedom, right of freedom of conviction, 

right to freedom of expression, right of protection against persecution on grounds of difference 

of religion, right to protection of honor and good name, right to privacy, economic rights, right 

to property and, finally, the right to adequate remuneration and compensation.247 In this regard 
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Brems noted that “[s]ome [Muslim] authors do not attempt to come up with Islamic equivalents 

of all the rights protected in the Universal Declaration, yet others do. However, when the 

Islamic and the international formulation of a right are compared, frequently at least some 

difference in content comes to light.”248 

It is important to point out, that a specialized discourse on human rights never existed 

in Islamic jurisprudence before modern times, the subject only got its upwind after the 

establishment of modern-day international human rights law by the birth of the Universal 

Declaration of Human Rights in 1948. However, “[c]oncepts analogous to human rights have 

certain precursors in Islamic philosophy and theology, but human rights lack precise 

equivalents in medieval Fiqh (jurisprudence) .”249 For instance, “[o]ne settled Fiqh principle 

corresponding to a modern right was the right of the owners of property to seek legal relief 

against interference with their property.”250 On the other hand, Donnelly’s believe that although 

Muslims are compelled by scripture, tradition, religious leaders and ordinary believers to treat 

others with respect and dignity, and to pursue personal wellbeing and social justice, which 

brings to mind the values of the UDHR, however, these commandments that are based on 

divinity establish duties not human rights. More importantly, Donnelly argues that these 

practices which were traditionally established to realize these values focused on Muslims and 

did not call for equal and inalienable rights to all human beings.251 Brems, also noted that “the 

shari’a does not cover all the human rights included in international text and it offers a lower 

protection of some of the rights that it does share with the international model.”252 

Finally, it is important to note that Islamic understanding of human rights has its 

similarities with the Christian approach on human rights, in this sense “[t]he Catholic Church’s 

support of human rights rests partly on biblical exegesis. The creation stories of the Old 

Testament, for instance, are interpreted as a support of the inherent dignity of the individual, 

and used as the Church’s point of departure of human rights. New Testament texts are also used 

to give human rights a Christian Legitimacy.”253 Also, there are few more similarities with 

Islam as “[i]n practice, human rights have proved controversial within the Catholic Church in 

a number of respects…among other areas of controversy are homosexuality and the role of 

women in family, society and the institution of the Church.”254 
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4.3 Universality, Human Rights and Muslim Scholars 

The debate presented by Muslim scholars over the relationship between Islam and 

international human rights is part of the overall debate of cultural relativism as opposed to 

universality of human rights that has been introduced to the international arena by the adoption 

of the UDHR. In a sense, these scholars are evaluating the supposedly abstract, secular and 

universalist concept of human right with a particularistic Islamic measuring tool.  

In general, international human rights is a highly disputed topic amongst scholars in the 

Muslim world. On one hand, some scholars criticize international human rights either on 

religious grounds; for being incompatible with Islamic law Sharia,255 or based on political 

grounds; for being a Western product that is only representative and thus only applicable to the 

Western civilization; or for being a political tool aimed at interfering with the internal affairs 

of inferior States to maintain Western hegemony over the world. On the other hand, other 

scholars believe in the compatibility between Islam and most of international human rights, 

thus taking the debate from ideological debate to that of a mere difference in interpretation and 

understanding without jeopardizing the core of these rights or violating the percepts of 

Sharia.256 These scholars recognize that there are points of communality and points of conflict 

between the Islamic system of rights and international human rights standards, thus they argue 

for making compromises and seeking mutual harmonization.257 Muslim Scholars who adopted 

this harmonistic perspective to Islam and human rights rely on the dynamic nature of Sharia to 

accommodate the realities of human existence to reconcile with international human rights. 

Accordingly, this approach avoids the dilemma of competing ideological and cultural values 

while encouraging constructive engagement and dialogue between Islam and human rights.258  

The debate over the universality of human rights can be clearly detected in the Islamic 

discourse evolving around the UDHR. There are many approaches in which this subject has 

been addressed in the Muslim World. The first approach is an ideological one, which 

emphasizes the clash between the theory of the divine source of human rights advocated by 

many Muslim scholars with the secular approach followed by the UDHR. In this regard, Gilbert 
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explains that the UDHR although self-consciously avoids the issue of grounding its principles 

on secularity; many authors attempt to defend their theses on that basis for ascribing rights to 

individual human beings from a secular perspective, denying that religious moorings are 

necessary for a coherent theory of rights, and going to the extreme as suggesting that human 

rights neither have nor need ontological foundations.259 This ideological clash between the 

secular approach to human rights and the divine origins theory has introduced the logical 

outcome that, on one hand, the UDHR, or international human rights in general, is incompatible 

with religious precepts,260 and on the other hand, the standards placed by UDHR are used as 

grounds for declaring Islamic Sharia to be incompatible with international human rights law. 

In his Article, the Clash of Universalisms: Religious and Secular in Human Rights, 

Sachedina believes that the major thrust of Islamic critique of the UDHR lies in its 

overwhelming secularism and its implied hostility to divergent philosophical or religious ideas. 

Sachedina noted that the rise of militant religiosity among some Muslim groups in the early 

1970’s triggered interest with traditionalists Muslim scholars to debate the foundations of the 

UDHR and its compatibility with Islam.  These traditionalists argue that the secular foundation 

of the Declaration is deemed epistemologically insufficient to account for the derivation of 

inherent and inalienable human rights. Sachedina also noted that it would be a mistake to think 

that Muslim thinkers, even the most traditionalist among them, are against the need for universal 

human rights to protect human dignity and human agency in the context of a nation-state today, 

pointing out that, even the staunchest opponents of the UDHR, who regard the document as 

being morally imperialistic and culturally ethnocentric, concede the fact that human beings have 

rights that accrue to them as humans.261  

Other Muslim scholars criticized the legal bases of the rights provided for under UDHR 

which are derived from the will of the peoples of the United Nations which goes against Islamic 

teachings that human rights are from divine sources.262 In their opinion, human rights granted 

by God are eternal and stable while the rights under UDHR that are founded on the will of the 

people or the percepts of the natural rights theory; are susceptible for failing once an intellectual 

theory is created that denies the existence of natural rights or finds another source for human 
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rights other than reason. This assertion is certainly logical in application of Darwin’s theory of 

the survival of the fittest.263 However, other Muslim scholars believe that the recognition of 

UDHR of the inherent dignity of human beings, which also has been recognized by Islam since 

ancient times, resulted in bringing Arab and Muslim States more into terms with this 

Declaration as the essence or purpose of this recognition mainly does not contradict with 

Islamic Sharia. Interestingly, while the origins of human rights in Western thinking are 

considered by all means Western, although there is a debate about their starting point whether 

they can be traced back to the ancient Greek or Roman civilizations, or to the English Magna 

Carta of the Middle Ages, or the seventeenth century Enlightenment philosophers, conversely, 

many Muslim thinkers believe that human rights’ principles are deeply rooted in the Massage 

of Islam264 and were carried over to the West by Crusaders after the invasion of Andalusia.265 

In Islamic thinking, it is argued that Islam was first to establish a broad spectrum of human 

rights with the most comprehensive application that outweighs and exceeds what was produced 

by any civilization in the World.266 Islam is also credited for establishing the essential 

foundations for international human rights law, and other laws, and preceded the West in 

guaranteeing and protecting human rights.267 

Another prevailing approach in criticizing the UDHR in Islamic thinking is premised 

on historical and political grounds. This approach perceives human rights enshrined in the 

Universal Declaration of Human Rights (UDHR) to be the crowning achievement of the 

Western civilization268 mostly attributed to Renaissance thinkers and reformers in response to 

the oppression of the Church and the injustice of feudalism that reined over Europe at the time, 

and in opposition to the clergy that had actively and violently repressed free thinking and basic 

rights; while, such factors, they argue, did not exist in Islam and its civilization thus, the main 

purpose of their being did not exist in the Muslim world.269 Furthermore, the basic idea of 

human rights was born in Europe to free the European individual from the oppression of 

monarchs, however, this basic idea did not extend to include the protection of the peoples of 
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the world from oppression, as a result various nations throughout the world, including European 

nations, were subjected to colonization and expansion wars from European powers.270 Some 

Muslim scholars are also critical of the overall Western thinking that produced the foundations 

of international human rights. They argue that everything coming from the West should be 

treated suspiciously as Western ideologies in general provided the moral and ideological 

grounds for colonizing other nations based on the supposedly noble purpose of enlightening 

and developing these nations to become as modern as the Europeans. Needless to say, what 

these noble intentions brought to these weak nations from colonizing their lands and exploiting 

their national resources and, enslaving their peoples.  

These scholars perceive the human rights saga to be nothing more than another tool of 

manipulation used in the foreign policy of powerful Western nations to meddle in the affairs of 

other nations for their own devious reasons.271 This Western tool of manipulation, as they 

describe it, is manifested in the novelty introduced to international law in overriding national 

sovereignty with international supervision. Sayf al-Dawla summerizes this approach by stating 

“I must admit I am not a supporter of the Universal Declaration of Human Rights. Our history 

of civilization has taught us to be wary of big and noble words as the reality of our history has 

taught us how big words can be transformed into atrocious crimes.”272 Conversely, Baderin 

noted that the same hostile attitude towards Islam in relation to human rights is thriving in 

Western thinking which deduced that Islam is inherently the main cause of all human rights 

violations in Muslim States, also perceiving Islam and Islamic law as a strictly conservative 

and fossilized system that is at odds with international human rights norms and principles.273 

Baderin, provides an example of this adversarial perspective in the general view of the 

European Court of Human Rights regarding Sharia as expressed in the case of Refah Partisi 

(The Welfare Party) & others v Turkey which provided that “it is difficult to declare one’s 

respect for democracy and human rights while at the same time supporting a regime based on 

sharia.” 274  

Following on the criticism pointed at the process of drafting the UDHR, Muslim 

scholars reject the universalists arguments that the Declaration was drafted by representatives 

of all the cultures and civilizations of the world hence, any allegation of this Declaration being 

culture specific to Western trends is manifestly false. Muslim scholars refute this universalist 
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argument by highlighting the fact that “[w]hen the UDHR was adopted in 1948, most Muslim-

majority countries were under colonial rule. Only five of the twenty-five current members of 

the Arab League existed then: Saudi Arab, Syria, Iraq, Lebanon and Egypt. Beyond the Arab 

World, of the fifty-seven present member states of the Organization of Islamic Cooperation 

OIC, only the five states already mentioned, plus Turkey and Iran, were independent at that 

time.”275  

Furthermore, these Muslim scholars criticize the Western assertion that the Islamic 
civilization was duly represented by the renowned philosopher and diplomat Charles Malik of 
Lebanon, which is an Arab State with the majority of its population being Muslims. In essence, 
Malik was a Thomist philosopher and fiercely attached to the idea of natural rights which goes 
against the Islamic theory of rights thus, he was not the best person to represent the Islamic 
civilization or the Arab culture.276 This is because Malik is seen as a true Christian enthusiast, 
American educated from the start to his Ph.D., and in the very essence a true Westernized soul 
with anti-Soviet tendencies and an anticommunism fanatic. Also, Malik is known for having 
very strong Lebanese nationalist trends that are seen as opposing Arab nationalism. Based on 
this description, these Muslim scholars reached the conclusion that Malik was incapable of 
representing neither the Muslim nor the Arab culture as he was intellectually, religiously and 
ideological closer to the West.277 Additionally, his views, being from a very small country that 
just became independent, would have been belittled in comparison to the views of the 
representatives of the victorious super powers.278 Notably, Malik, used the idea of the freedom 
of conscience to attack communism and to criticize what he viewed as anti-Western and 
backward-striving tendencies in the Middle East.279  

Now we move to the harmonistic approach championed by many contemporary Muslim 

scholars who do not categorically reject the principle of universality of human rights, but rather 

call for a degree of relativity in its application to take notice of cultural and religious variants 

which they believe is supported by the same principle.280 In the view of Bin Bayyah, a major 

Muslim Scholar, UDHR is the premise relied upon to compromise between Islamic thoughts 

on the subject of human rights and the principles brought about in this Declaration. This is 
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possible, he added because the UDHR provided a meaningful indication establishing the right 

to any party dealing with it not to abide by it literally. As such this right that offered such 

flexibility must be the starting point to dialogue. In a sense the UDHR maintained the freedom 

of individual to differ in opinion. Another important premise for dialogue is to establish the fact 

that Sharia is in itself undoubted however, the practice of Sharia by individual Muslims is 

susceptible for error.281 Moreover, these Muslim scholars do not question the noble objectives 

of the international human rights instruments that seek the achievement of greater good to 

mankind, despite their calls for cultural relativism. This is clearly based on the fact that most, 

if not all, Muslim States, which deeply rely on religious orientations laid down by major Muslim 

clerks, obliged themselves to most of the values brought about by the UDHR and other human 

rights instruments. In other words, international human rights are not rejected in principle by 

these States, but rather they challenge their total and uncalculated integration into their local 

systems without consideration to their cultural and religious precepts, especially since that they 

consider Islam in itself as constituting a complete system for the protection of human rights. 

This in part explains why Arab States seek to interpret international human rights documents 

that call for universality in light of the provisions of the Islamic Shariah. In this regard, Brems 

noted that “[t]here appears to be a widespread adherence to the universality of human rights at 

an abstract level. Yet when these rights are concretised in specific international formulations, 

they are no longer considered valid for Muslims because they fail to integrate Islamic 

particularities.” 282 

It should be pointed out that the internal pressure exerted on Muslim States from within 

their local communities or from the Muslim community at large must not be overlooked or 

undermined. While international pressure is mounting on Muslim States to take a clear and 

positive position towards international human rights standards, that is often linked with 

financial aid, these State are struggling to deal with the influential public discourse presented 

by Muslim thinkers regarding the compatibility of international human rights with Sharia that 

can easily mobilize Muslim communities against their States if they take adverse stances to the 

conclusions reached by these religious thinkers. 

Undoubtedly, enlightened Muslim scholars are always in the process of proposing 

solutions to the dilemma of different conceptions of human rights between Islam and 

international law, for instance, Baderin is of the opinion that in order to achieve compatibility 
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between international human rights law and Islamic law; firstly, Western perspectives of 

Islamic law as being a defective legal system must be abandoned, secondly, strict interpretation 

by Muslim hardliners must be abandoned too.283 Another proposal “…draws on the concept of 

maqasid al-shari’a (purposes of the Shari’a or Islamic law). The maqasid approach focuses on 

identifying the essential goals or objectives of the Shari’a, such as the promotion of human 

welfare and the prevention of harm, which can be used to approach contemporary issues.”284 

This approach calls for a change from within Islamic traditions to find middle grounds with 

international human rights standards.  

 

4.4 Reservations to Human Rights Treaties 

Under international law, the duty of implementing the obligations imposed under 

international human rights treaties is levied on the State for the benefit of all individuals existing 

within its borders. The primacy of international law over national laws must be respected 

according to article 27 of the 1969 Vienna Convention on the Law of Treaties (‘VCLT’), which 

provided that a State may not invoke its domestic law as a pretext to evade its international 

obligations or to justify its failure to perform a treaty. For example, this legal matter was raised 

in many of the objections made against Muslim States’ reservations on human rights treaties 

which subjected their commitment to these treaties on not conflicting with Islamic law nor 

conflicting with their local laws that are mostly influenced by Sharia.   

Moreover, though human rights treaties envisaged a strict compliance criterion for the 

fulfillment of these obligations, however, some States, including Arab and Islamic States, 

believe that States do have a considerable margin of appreciation in enforcing these human 

rights obligations on grounds of religious and cultural considerations thus refusing strict 

interpretation of States obligations under human rights treaties. Accordingly, a State may evade 

its treaty obligations by acceding to a treaty while availing itself with the right to interpret it 

according to its own intentions or it might enter reservations or interpretive declarations on a 

treaty to limit its obligations.  

Notably, Islamic States and the Vatican have been united in demanding respect for their 

religious distinctiveness upon interpreting and implementing various international human rights 

instruments. For instance, the Vatican was harshly criticized for entering a reservation on the 

United Nations Convention on the Rights of the Child which provided that the application of 
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this Convention should be ‘compatible in practice with the particular nature of the Vatican City 

State and of the sources of its objective law.’ This Vatican reservation premised on religious 

grounds is identical in nature to Islamic reservations. As mentioned earlier, reservations on 

human rights treaties are one of the forms of identifying the opposition to the universality 

concept of human rights. Naturally, reservations are made on some of the provisions or rights 

provided for in these treaties, otherwise, if the whole treaty in unacceptable, the State in 

question would not even bother to sign such a treaty.  

The reservations made by Muslim States on human rights treaties mostly focus on the 

incompatibility of some of their provisions with Islamic law Sharia in relation to women’s rights 

and religious freedom. Under this title, the definition and conditions of reservations will be 

briefly visited, before going into the core subject of Islamic reservations.  

 

4.4.1 Reservations: Overview 

The definition of a reservation is provided for under Article (2.d) of VCLT, which states a 

“reservation” means a unilateral statement, however phrased or named, made by a State, when 

signing, ratifying, accepting, approving or acceding to a treaty, whereby it purports to exclude 

or to modify the legal effect of certain provisions of the treaty in their application to that State.” 

In most cases the purpose of the reservation made by any State is to conform its treaty 

obligations with its domestic law for political, cultural or social reasons.285  

 Allowing reservations on treaties is a very important tool to securing a greater 

acceptance and participation from States to multilateral treaties. This is due to fact that it is very 

difficult to establish consensus on issues of international concerns from States from different 

corners of the globe. In practice, States during the process of negotiating a treaty they seek 

compromises on the divergent ideas and proposals upon drafting the text of that treaty, also 

States are allowed to opt-out or modify their commitments under certain provisions that they 

consider unfitting to their positions on certain matters by way of reservations. These 

reservations are usually made on a treaty with the majority of its provisions are acceptable by 

a given State while some provisions are not, in this situation, the State would accede to the 

treaty while distancing itself from the unacceptable provisions. Notably, “[t]here is nothing 

inherently wicked or even undesirable in formulating a reservation to a multilateral treaty. It 

would be quite wrong to think that the world is divided into reserving states and objecting 
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states.”286 Also Brems, is of the opinion that “[r]eservations has a positive side to it as it 

increases the number of States acceding to international human rights treaties, however, these 

reservations must not undermine the universal standards of international human rights 

treaties.”287  

Under Article 19 of VCLT, ‘a State may upon signing, ratifying, accepting, approving 

or acceding to a treaty formulate a reservation’. However, not every reservation is acceptable. 

A permissible reservation; must not be prohibited by the treaty itself, or if the treaty itself limits 

the scope of reservations allowed then; the reservation must not surpass these limits, finally, if 

the treaty in question is silent on the issue of reservations, then the reservation made must not 

be incompatible with the object and purpose of the treaty. The main legal consequence of 

reservations lies in the creation of a fragmented multilateral treaty composed of a series of 

bilateral relationships. Thus, one version of the treaty will not exist.288 General reservations 

which are incompatible with the object and purpose of the treaty are not permitted pursuant to 

Article 19 of VCLT. Notably, not all reservations made on human rights treaties are necessarily 

bad, some well-balanced ones indicate the State’s serious attitude in fulfilling its treaty 

obligations. However, some reservations are formulated in such a broad, sweeping language 

that make a mockery out of a State’s adhesion to its treaty obligations. Consequently, what 

matters is not the practice of making reservations but rather the substance of these reservations 

that causes concern.289   

Once reservations are made to a treaty, the other States parties to this treaty would react to 

it by either an objection, an acceptance or silence. The legal consequences of an objection to 

the validity of the reservation was addressed, before the VCLT came to being, by the 

International Court of Justice (‘ICJ’) which provided an Advisory Opinion on the Reservation 

entered to the Convention on Genocide, the Court stated “[a] State which has made and 

maintained a reservation which has been objected to by one or more of the parties to the 

Convention but not by others, can be regarded as being a party to the Convention if the 

reservation is compatible with the object and purpose of the Convention.”290 Accordingly, “[i]f 
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a party to the Convention objects to  a reservation which it considers to be incompatible with 

the object and purpose of the Convention, it can in fact consider that the reserving State is not 

a party to the Convention.”291 Notably, Article 19 of VLCT reflected ICJ’s approach in this 

Advisory Opinion which in fact seeks to striking a balance between ensuring the integrity of a 

treaty while encouraging universal participation.292 The ICJ identified in this Advisory Opinion 

the special nature attached to human rights treaties that relates to the actual beneficiaries of 

these sort of treaties as it stated “ [i]n such a Convention the contracting States do not have any 

interests of their own; they merely have, one and all, a common interest, namely the 

accomplishment of those high purposes which are the raison d’etre of the Convention. 

Consequently, in a convention of this type one cannot speak of individual advantages or 

disadvantages to States, or of the maintenance of a perfect contractual balance between rights 

and duties.”293 In other words, this unique character, lies in the fact that though human rights 

treaties are concluded between States; the beneficiaries of these treaties are human beings in 

their individual capacity not the signatory States themselves. In this sense, some reservations 

made by States on human rights treaties can result in withholding the guarantees and the 

protection provided for actual beneficiary of these treaties. Thus, reservations on human rights 

treaties are especially at risk of being incompatible with the object and purpose of these treaties 

in violation of Article 19 of VCLT. There is a general and wide-spread theoretical and legal 

debate on the permissibility of reservations on human rights treaties, and it is even suggested 

that the VCLT regime regarding reservations is inadequate and inappropriate in the context of 

human rights treaties.294  

Once an objection is made against a reservation entered to a human rights treaty, the 

monitoring body established by that treaty will have competence to determine the permissibility 

of the reservation considering the object and purpose of that treaty in accordance with the 

reservations’ regime of the Vienna Conventions on the Law of Treaties of 1969 and 1986. Once 

a reservation is deemed impermissible, the reserving State alone will determine how to remedy 

the defect in consent from the impermissible reservation, including its modification/removal.295 

According to the Special Rapporteur appointed by the International Law Commission to report 

on the law and practice relating to reservations to treaties, a State part may either; maintain its 
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reservation after having examined the finding in good faith, or withdraw its reservation, or 

regularize its situation by replacing its reservation with a permissible reservation, or finally 

renounce its intention to being party to the treaty.296 Treaty monitoring bodies routinely request 

States to withdraw reservations. For instance, Egypt and Pakistan both withdrew their 

reservations on the CRC that were based on Islam. Also, Kuwait and Turkey withdraw their 

reservation on CEDAW. However, the legal situation differs when it comes to modifying 

reservations. This is due to the fact that reservations are only permitted at the time of ratification 

or accession to a treaty, as such “subsequent modification is problematic in a contractual 

context. If a state seeks to modify a reservation to one of the human rights treaties, the Secretary-

General will receive the modification for deposit only in the absence of any objection on the 

part of any of the contracting states within a period of 90 days from the date of its 

notification.”297   

 

4.4.2. Islamic Reservations 

Muslim countries vary considerably in their commitment to Islamic law Sharia, for some 

States it is the main law of the land, while others mainly use it in family matters.298 These 

divergent attitudes towards Sharia can be easily identified in the reservations made my Muslim 

States to human rights treaties. For example, Kingdom of Saudi Arabia and Iran, both ultra-

religious States are famous for making reservations on grounds of incompatibility with Islamic 

law Sharia, while States that take a well-balanced and moderate stance towards Sharia, like 

Jordan and Syrian, are not famous for making such reservations. For instance, Saudi Arabia 

abstained from voting on the UDHR of 1948 on grounds that Article 16 (marriage rights) and 

Article 18 (religious freedom) were incompatible with Islamic law Sharia. However, other 

Muslim countries approved the UDHR, including Pakistan, a country today of almost 200 

million Muslims, on the premise that Quran guaranteed freedom of religion thus allowing 

changing one’s religions or even disbelieving. This shows the contradicting religious 

authoritative opinions i.e. fatwas about apostasy. In this regard, Brems noted that the authors of 

general Islamic reservations not only seek from the international community consideration for 

Islamic particularities but also they actually carve out the room for those particularities within 

the human rights treaties themselves.299  
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In general, Abiad, identified three patterns followed by Muslim States in entering 

reservations. First, acceding without entering reservations at all such as reservations entered by 

Iran, Lebanon, Morocco and Tunisia to ICCPR and ICESCR, this is done either because these 

States deemed the provisions of a given treaty as reflective of an aim that they wish to pursue 

or support, or they do so without having a genuine will to implement this treaty, the second 

practice is more widespread among Muslim States. Second, acceding to treaties by entering a 

general broad-scope reservation such as reservations entered by Djibouti, Indonesian, Iran and 

Saudi Arabia to the Convention on the Rights of the Child (‘CRC’), this form is often employed 

by Muslim States that wish to limit their overall obligations under human rights treaties. These 

general reservations are expressed in many ways, such as providing that the State ‘reserves the 

right not to comply with any provision that is incompatible with Islamic Law’ or ‘subjecting 

their validity to national laws’ that are highly influenced by Sharia. Third, acceding to treaties 

with precise reservations made to exclude certain provisions such as reservations made by 

Bahrain, Egypt, Lebanon, Malaysia and Morocco on Articles 2 and 16 of Convention on the 

Elimination of all Forms of Discrimination Against Women (‘CEDAW’). This form of 

reservations indicates that an effort has been made to identify precisely the obstacles facing full 

implementation of the treaty in question, also these kinds of reservation are easier to understand 

and to address. This third trend encompasses two kinds of practices, the reservations entered 

are precise in form, but their impact remains very broad, while in the second, reservations are 

precise in form and substance.300   

In general, reservations based on cultural and religious criteria considerably challenge the 

concept of universality of human rights. We shall consider now, the reservations made by 

Muslim States in relation to the CEDAW, the instrument best representative of women’s rights, 

and reservations concerning religious freedom in the context of ICCPR.    

a.Women’s rights: Convention on the Elimination of all Forms of Discriminations 

Against Women (CEDAW) 

Some Muslim State refused to be part of this Convention alleging that it violates Islamic 

law Sharia, however, the majority of Muslim States ratified this Convention. Some of the 

ratifying States made reservations on some of its provisions mainly on grounds of 
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incompatibility with Islamic law Sharia, “[a]n analysis of these reservations shows that it is 

mainly six articles that have been subject to reservations or declarations. Three articles—

Articles 2, 9, and 16 (in part or as a whole)—have attracted most of these reservations. Bahrain, 

Egypt, Libya, and Morocco have entered reservations or made declarations to Article 2 

(adoption of policy measures) based on Shari’a. Reservations or declarations to Article 16 

(marriage and family life) were entered by Bahrain, Egypt, Iraq, Kuwait, Libya, Morocco, and 

Syria, while Saudi Arabia entered a general reservation covering any unspecified discrepancies 

between Islamic Shari’a and CEDAW.” 301 

Reservations to CEDAW are permitted under Article 28 of the Convention adopting the 

‘impermissibility principle’ provided for in VCLT which states that reservations incompatible 

with the object and purpose of the Convention shall not be permitted. Bahrain, Bangladesh, 

Brunei, Egypt, Iraq, Kuwait, Libya, Malaysia, Mauritania, Morocco, Oman, Qatar, Saudi 

Arabia, Syria and UAE made a reservation on CEDAW grounded on Sharia law. These 

reservations were objected to by many States for many grounds such as for being too general, 

of unlimited scope and undefined character, discriminatory against women or for being 

incompatible with the object and purpose of CEDAW. The Articles that had been targeted by 

Islamic reservations are 2,7,9,15 and 16 of this Convention which relate to gender equality that 

is considered by the reserving States as violating the precepts of Islamic law Sharia. These 

reservations are mainly influenced by the views of hard-line Muslim clerks. In general, many 

scholars oppose this contention that was grounded on false understanding of the precepts of 

Islam and made by ill-informed Muslim clerks who believed Islam supported an inferior 

position for women.302   

Notably, grounding human rights on Sharia carries the risk of multiple understandings and 

methods of implementation. This is due to the fact that Sharia is not a uniform set of rules as 

discussed earlier, but in fact Sharia differs from one Islamic school of thought to another, and 

from one sect to another, there are many divergent Sharia rules between Muslim Shiites and 

Muslim Sunnis, both of these sects also have divergent branches amongst themselves which 

follow different interpretations of the sources of Sharia. An objection made by Norway against 

the reservation made by Libya on CEDAW clearly demonstrates this point. This objection 
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stated that “the Norwegian Government will stress that by acceding to the Convention, a state 

commits itself to adopt the measures required for the elimination of discrimination, in all its 

forms and manifestations, against women. A reservation by which a State Party limits its 

responsibilities under the Convention by invoking religious law (Shariah), which is subject to 

interpretation, modification, and selective application in different states adhering to Islamic 

principles, may create doubts about the commitments of the reserving state to the object and 

purpose of the Convention.”303 

 

b. Reservations on Religious Freedom under ICCPR 

Article 18 of the ICCPR provoked the main Islamic reservations the were motivated by their 

position concerning apostasy. The issue of apostasy is a very controversial matter in Islamic 

thinking, while some Muslim States sanction apostasy with death, others take a lenient attitudes, 

either because of their modernize secular outlook to the freedom of religion, or either because 

they follow a religious authoritative opinion ‘fatwa’ ascertaining that Islam guaranteed religious 

freedom as unequivocally ordained under Quran that “there shall be no compulsion in 

religion.”304 Plus, there is no authoritative Sharia source that supports the penalty of apostasy 

i.e. death.  In this regard, Baderin noted that under historical interpretations of apostasy, though 

they are unsupported by Quranic commands, Muslims are not allowed to change their religion 

which makes Article 18 of ICCPR at odds with these interpretations. Consequently, this fact 

influenced the decision of many Muslim State either to abstain, like Saudi Arabia did with 

UDHR, or ratify treaties while entering reservations, or not ratifying at all.305  

Lindkvist sees that the drafters of Article 18 of the UDHR were not primarily taking account 

of the terrors and atrocities of the Nazi regime but “[j]udging from their writings and 

interventions in the drafting process, they were more concerned with the antichurch policies, as 

well as the general denial of intellectual freedom in totalitarian states.”306 This conception 

changed during the process of drafting the ICCPR as the UN Commission on Human Rights 

was keen on making changes to the original text of Article 18 of the UDHR before incorporating 

it to the draft of the Covenant due to continuous discussion and dissatisfaction by Member 
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States of the UDHR religious freedom formula. The main issue of concern was the right to 

changing religion or belief. A compromise was reached and the new ICCPR text departed from 

the UDHR’s wording of the ‘right to change religion or belief’ and replaced it with the ‘right 

to have or adopt a religion of his choice.’ 

In general, the conflict between universal human rights and religions is quite understandable 

when considering the fact that “[h]uman rights are characterized by the fact that they do not 

establish differences. Without any privilege or exclusion, they endow all human beings equally 

and universally the same rights”,307 while, “[r]eligions, in contrast, seem to be shaped by the 

fact that they put into effect feelings of belonging which are particular, not universal. Just as 

the idea of a nation feeds on the distinction from other nations, religions seem to claim 

exclusivity: some are members of my religion, others are not.”308 Accordingly, while human 

rights are built on the premise of universal application to all mankind without discrimination 

on any grounds, however, religions, to the contrary, are premised on their particularity and 

directly appealing to their followers and not to all mankind, thus religions and the general 

concepts of international human rights law are incompatible to say the least.     

The controversy surrounding freedom of religion in the human rights discourse is not an 

exclusively Islamic phenomenon but also exists in other religions. Logically speaking, the 

concept of freedom of religion or belief clearly has some elements that are contrary to religious 

values, especially that the idea of granting human beings the right not to believe in God or any 

other sort of divinity goes against the core and reason of being for most religions. In other 

words, religions’ reluctance to accept or tolerate this freedom has to do with the probable 

blasphemous practices and ideas that coincide with this freedom that constitute every religion’s 

darkest fears, and “[b]ecause of such fears the Catholic Church fiercely opposed the right to 

freedom of religion or belief on principle for a long time.”309 Eventually, the Catholic Church 

came into terms with the freedom of religion being part of the concept of human rights in the 

Second Vatican Council of 1965. This Council succeeded in changing the general attitude of 

the Catholic Church by producing the conciliar declaration ‘Dignitatis Humanae’ which is a 

theologically based acknowledgement of the right to religious freedom. However, this position 

of Church is still met with traditionalist skepticism and rejection. This negative attitude towards 
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the right to religious freedom can be found in many religious traditions, in Islamic or Islamist 

perspectives no less than in some currents of Buddhism, in Hindu fundamentalism just as 

ultraconservative Christian denominations.310       

The official approach of Muslim State to the controversy of religious freedom is based on 

the strategy of avoiding catastrophic ideological confrontational and dismissive stances that 

would lead to international outrage while at the same offering vague and fluid arguments in 

hope of peacefully pushing their own interpretations and understandings of this right without 

infringing on the limits of Sharia. This approach is expressed in the general, open-ended and 

ambiguous reservations made on human rights treaties. Thereafter, Muslim States struggle to 

conforming the percepts of Sharia with international human rights standards that they have 

committed themselves to, which often directly conflict with each other, especially in areas 

relating to women’s rights, religious freedom and corporal punishments.  

Interestingly, some scholars argue that religious freedom should not even be part of human 

rights. They base their argument on the assumption that religions are havens for obscurantism, 

bigotry and fundamentalism and consequently constitute danger for the achievement of 

freedom.311 In this regard, secularity comes to mind that calls for religious beliefs to be banned 

from the public sphere and left exclusively to the inner workings of the private sphere. 

Consequently, by banning public presence and manifestation of religion guarantees a more free, 

tolerant and peaceful society. Furthermore, they propose that religious freedom is already 

guaranteed by the right to respect private life and other rights such as freedom of expression, 

assembly and association.312 This approach could be the solution for solidifying the concept of 

universality of human rights by eliminating one of the most controversial challenges facing this 

concept that is mainly coming from Muslim States.   

Some Muslim States, such as Saudi Arabia, Oman, Malaysia and the United Arab 

Emirates313, did not become a party to the ICCPR, though refraining from becoming a party to 

a treaty does not require reasoning, however, it is clear enough that the grounds for this omission 

relates to the incompatibility of some of its provisions with Islamic law Sharia. On the other 

hand, Muslim States which actually ratified the ICCPR entered reservations grounded on non-

violation of Sharia precepts, for example, Egypt, Algeria, Bahrain and Kuwait made such 

                                                           
310 ibid. 
311 ibid, p. 59.  
312 ibid. 
313 See the full list at: http://indicators.ohchr.org/. retrieved on April 22, 2019. 



99 
 

reservations for this reason. These reservations mainly targeted Article 3 on gender equality, 

Article 18 religious’ freedom and Article 23 marriage rights. The legal effects of such 

reservations jeopardize the core obligations of reserving States under the ICCPR, for instance, 

Bahrain was the only State the entered a reservation on Article 3 on grounds of Sharia law, “the 

consequence of this reservation is that Bahrain does not undertake to ensure the equal rights of 

men and women within its territory and jurisdiction to enjoy all the civil and political rights 

guaranteed under the covenant, if that is considered violative of its interpretation of Islamic 

law…[which in effect would lead] to discriminatory application of the provisions of the ICCPR 

principally to women, but also to men…”314 Reservations entered on human rights treaties on 

cultural and religious grounds are effectively challenging the universality concept of human 

rights. In other terms, when Islamic law Sharia is invoked as a justification for a State not to 

impose certain human rights obligations on itself, it is actually suggesting that the validity of 

the right in question is susceptible to cultural particularities and cannot be universally enforced 

due to this consideration.      

 

4.5 Islamic and Arab Organizations 

Muslim States found it crucial to take a stance toward the ever-progressing notion of 

international human rights that could infringe on Islamic precepts. The actions of these States 

are taken, either individually in the form of reservations and interpretive declarations on human 

rights treaties which was discussed under the previous title, or collectively through Islamic and 

Arab organizations such as the Organization of Islamic Cooperation (‘OIC’), and the League 

of Arab States (‘LAS’). Under this title, the OIC’s Cairo Declaration on Human Rights in Islam 

and LAS’s Arab Charter on Human Rights, will be used as case-studies to illustrate the position 

of Muslim States towards international human rights and the universality concept.  

 

4.5.1 Organization of Islamic Cooperation (‘OIC’) 

The OIC saw the light in 1969 during the summit of Rabat, Morocco, however, its Charter 

was adopted in 1972. This Organization, which claims to represent ‘the collective voice of the 

Muslim world’, currently has 57 Member States most of which having a majority Muslim 

population and spanning over 4 continents. It is the second largest international organization 
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after the UN.315 This Organization, that sometimes it is referred to as the ‘Muslim United 

Nations’, claims to represent all Muslims of the world.316 

In 1990, the OIC adopted the Cairo Declaration on Human Rights in Islam (‘CDHRI’). 

Some argue that this Declaration came at a critical time just before the World Conference on 

Human Rights in an attempt to undermine the UDHR, while, others see at as a genuine 

endeavour to reconcile human rights with Islam.317 It is also argued that this Declaration came 

in response to the UDHR which allegedly reflects a secular and Judeo-Christian tradition that 

violates Islamic law Sharia.318  

Before the adoption of CDHRI, other earlier instruments were devised to reflect the Islamic 

point of view regarding human rights, however, CDHRI remains the most influential of them 

all. The two main examples of these instruments are; the Declaration of Human Rights and 

Duties in Islam (DHRDI) that was adopted in 1979 by the Muslim World League, an Islamic 

charity incorporated in 1962 based in the Holy City of Makkah, Saudi Arabi, and the Universal 

Islamic Declaration of Human Rights (UIDHR) proclaimed in 1981 by the Islamic Council of 

Europe, a private organization established in 1973 affiliated with the Muslim World League 

based in London, United Kingdom. The UIDHR is not an intergovernmental document, 

however, it gained international status by UNESCO.319  

The CDHRI represents an important document on human rights in Islam that is meant to 

serve as a guide for Member States in all aspects of life, and particularly in the field of human 

rights, according to its preamble. The preamble also stated that “[b]elieving that fundamental 

rights and freedoms according to Islam are an integral part of the Islamic religion and that no 

one shall have the right as a matter of principle to abolish them either in whole or in part or to 

violate or ignore them in as much as they are binding divine commands….and that safeguarding 

those fundamental rights and freedoms is an act of worship whereas the neglect or violation 

thereof is an abominable sin, and that the safeguarding of those fundamental rights and freedom 

is an individual responsibility of every person and a collective responsibility of the entire 
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Ummah.” It is quite clear from this statement that Islamic precepts are above all scrutiny and 

supersede any other legal system, and anyone who dares to act contrary to this notion will be 

committing an abominable sin. The particularity that is highly valued in this Declaration clearly 

conflicts with the universality of human rights. The OIC, however, sees no conflict in this 

respect, as can be illustrated by the speech of the Pakistani Ambassador to the UN before the 

Human Rights Council on behalf of OIC that the Cairo Declaration “is not an alternative, 

competing worldview on human rights. It complements the universal Declaration as it addresses 

religious and cultural specificity of the Muslim countries.” 320 

Trying to establish a pattern in the wording of the CDHRI is very confusing, as it sometimes 

uses the common universalistic language used by UDHR such as ‘all human beings’, ‘every 

human being’, ‘everyone’ and ‘all individuals’, and sometimes it uses terms that can be 

identified as gender discriminatory, such as ‘every man’.  The use of the expression ‘every man’ 

is indictive that some rights or freedoms are only entitled to men, such as the freedom of 

movement, selecting residence and right to asylum as provided for under Article 12 of the 

Declaration.  

The enjoyment and practice of the rights provided for under this Declaration are subject to 
Islamic law Sharia according to Article 24. Also, Islamic Sharia is considered to be the only 
source of reference for the explanation or clarification of the Declaration’s articles according 
to Article 25. Accordingly, this Declaration subjects human rights in general to limitation set 
by Islamic law Sharia which effectively will allow derogation from any or all of the 
international human rights standards if they violate Islamic law Sharia. What makes this issue 
even more complicated is the fact that there is no agreed upon legal rules forming one set of 
Sharia.    

Although the OIC’s Charter reaffirmed the commitment of OIC’s Member States to the UN 

Charter and international law, however, the Cairo Declaration on Human Rights in Islam failed 

to reaffirm this matter. To the contrary, the main reference to international activities in the 

subject of human rights came in the preamble which provided that this Declaration is made as 

a contribution ‘to the efforts of mankind to assert human rights, to protect man from exploitation 

and persecution, and to affirm his freedom and right to a dignified life in accordance with the 

Islamic Shari'ah.”. Consequently, subjecting all international human rights achievements to the 

precepts of Sharia. Paradoxically, many, if not most, of OIC’s Member States that voted in 
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favour of adopting Declaration are also signatories to many, if not all, international human 

rights instruments, thus creating contradictory positions towards their human rights attitudes.  

According to Sachedina, the CDHRI’s particularistic approach targeting the bearer of rights 

that is provided for in this Declaration, which is presented as an alternative or as a Muslim 

response to the Universal Declaration; actually invalidates its claim to be universal, because it 

is directly addressed to its own members as privileged rights-holders without taking into 

consideration the correct foundation that can deliver equal universal rights to all human 

beings.321 Brems, also concluded that the UIDHR and CDHRI are formulated to uphold Sharia 

rules within its core standards. These declarations provided for a general limitation clause that 

prevents any human rights standards under these declarations to override any Sharia rule. 

Consequently, one of the main principles of these Islamic human rights declarations is to 

safeguard Sharia rules despite their conflict with international human rights standards.322 

In general, it is believed that many of the human rights standards set by this Declaration are 

in fact contrary to, and in violation of international human rights law, mostly because they are 

seen as discriminatory in nature, or because they diminish or even abrogate international 

minimum human rights standards, or for failing to guaranteeing equality amongst all human 

beings whether between Muslims and non-Muslims or whether between women and men. 

 

4.5.2 League of Arab States (‘LAS’) 

This regional organization was established in 1945 thus some consider it to be the first 
regional organization in the world in the contemporary meaning of this concept.323 All of its 
twenty-two members are Arab States with a total population of more than 423,000 million.324 
LAS identified its purposes in Article 1 of its Charter, which provided that LAS seeks to 
strengthen the relationship between Member States, coordinating policies, cooperation and 
safeguarding their independence and sovereignty, amongst other things. Notably, LAS’a 
Charter failed to mention any reference to human rights in its Charter. This omission has been 
rectified in the Arab Charter on Human Rights of 1994. The main human rights body within 
LAS is the Permanent Arab Commission on Human Rights, also known as the Arab 
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Commission on Human Rights. This Commission is composed of a State’s representative from 
each of LAS Member States. It is believed that “[t]he structure of the Commission as a political 
body and its narrow mandate are considered major hinderances towards its active engagement 
in human rights concerns in the region.”325  

 

a.The Arab Charter on Human Rights 

LAS first attempt at adopting a charter for human rights in 1994 failed miserably after not 

being ratified by LAS Member States. The reluctance of States to ratify this charter is most 

probably due to the fact that it “received a lot of criticism and objections from the legal and 

human rights specialists and the non-governmental organizations in the Arab world and 

Europe.”326 International criticism focused on the Charter’s failure to achieving the minimum 

international standards of human rights protection, and even for violating some international 

recognized norms on the subject. Conversely, it is suggested that the Arab States reluctance to 

ratify this Charter is attributed to that fact that it embraced human rights as a universal idea.327 

The 1994 Charter failed to provide for a monitoring mechanism to overlook its implementation.  

The Mounting pressure and criticism by human rights activists, NGOs, the UN and 
European human rights bodies to amend the 1994 Charter finally succeeded in convincing the 
Arab League to adopt a new Charter in 2004. The new Charter also did not escape criticism for 
being in conflict with international law and lacking important guarantees,328 however, it was 
seen as a great improvement from that of the 1994 Charter.  

During the redrafting of the new Arab Charter on Human Rights, the Commission asked 

Member States to provide insight and proposals to amend the 1994 Charter, in addition to asking 

experts from the civil society to provide a draft to be discussed by the Commission. 

Accordingly, regional and international NGOs provided their input to these experts to assist 

them in redrafting the Charter marking “a new milestone in the way the Arab League deals with 

civil society and drafts treaties.”329 However, the Commission was criticized for having a 

counterproductive role in drafting the new Arab Charter on Human Rights as “the Commission 
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made fundamental changes [to the experts’ draft] rendering the document in conflict with 

international law in some important areas, and lacking important guarantees in others.”330 The 

changes made by the Commission were mainly forced by the position of some Arab States in 

respect of certain matters relating to international law including capital punishment, women’s 

rights, non-citizens rights and freedoms of expression and belief. It was also somehow in line 

with the reservations made by these States on international human rights treaties. The new 

Charter also failed to remedy the shortcoming of the old Charter in providing an effective 

monitoring mechanism. Moreover, the new Charter was criticized for failing to provide certain 

rights to non-citizens in many areas and for placing restrictions on the freedom of thought, 

belief and religion beyond the limits imposed by international human rights law that only 

allowed restrictions on the freedom to manifesting or professing religion but not on freedom of 

belief itself. The Charter also provided national laws with the ability to restrict or override the 

guarantees provided by the Charter such as imposing the death penalty on persons under 18 

years old. Paradoxically, “[i]t can therefore be concluded that the Charter ended up being a 

document that mirrors the human rights record of some dominant Arab states and the degree to 

which they accept international human rights treaties, as reflected in the reservations entered 

by them to international instruments [such as] ICCPR, CRC and CEDAW.”331 

The new Charter came into force in 2008 after receiving the seventh ratification. This 

Charter provided for civil, political, economic, social and cultural rights. It also affirmed the 

principles contained in the UN Charter, the UDHR, ICCPR. ICESCR and oddly, with the Cairo 

Declaration on Human Rights in Islam, which, as discussed earlier, is considered to be grossly 

conflicting with international standards of human rights. The shortcomings of the new Charter 

triggered a harsh criticism from the UN High Commissioner for Human Rights Louise Arbour 

at the time as she considered it to be incompatible with the UN’s principle of universality of 

human rights.  

The new Charter also failed to introduce the individual or collective complaint system used 

by the other regional human rights protection organizations. The monitoring mechanism under 

the New Charter requires Member States to submit an initial report after the entry into force of 

the Charter for the State concerned and thereafter a periodic report every three years. The State 

report will be reviewed by the Arab Human Rights Committee.  The Committee will then issue 

its conclusions and recommendations. In 2014, LAS adopted the Statute of the Arab Court of 
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Human Rights which faced considerable criticism from international human rights organization 

as well as active civil human rights societies for failing to meet the minimum standards of 

human rights protection provided by regional human rights organizations, mainly for failing to 

introduce the individual complaint system.It is worth mentioning that the Charter made sure not 

to infringe on other human rights instruments that LAS Member States are already committed 

to, as it provided under Article 43 that “nothing in this Charter may be construed or interpreted 

as impairing the rights and freedoms protected by the domestic laws of the States parties or 

those set forth in the international and regional human rights instruments which the states parties 

have adopted or ratified, including the rights of women, the rights of the child and the rights of 

persons belonging to minorities.” 

 

b. LAS Position on Universality 

The preamble of the 2004 Charter332 affirms the belief in “the sovereignty of the law and 

its contribution to the protection of universal and interrelated human rights and convinced that 

the human person’s enjoyment of freedom, justice and equality of opportunity is a fundamental 

measure of the value of any society”. The Charter also provided under Article 1 the aims the 

Charter wishes to achieve. Notably, the second aim of the Charter intends to “teach the human 

person in the Arab States pride in his identity, loyalty to his country, attachment to his land, 

history and common interests and to instil in him a culture of human brotherhood, tolerance and 

openness towards others, in accordance with universal principles and values and with those 

proclaimed in international human rights instruments.” Also, and more importantly, the fourth 

aim of the Charter intends to “entrench the principle that all human rights are universal, 

indivisible, interdependent and interrelated.” Both aims are clearly acknowledging the 

universality of human rights, however, this acknowledgment contradicts with the actual text of 

the Charter itself, in other words, “what cannot be avoided is that certain aspects of [the Charter] 

clearly depart from universality, for example, with regard to the international human rights for 

women, children and non-citizens, and in addition it poses a specific problem in equating 

Zionism with racism.”333  

In 1998, before the adoption of the 2004 Charter, the Arab Permanent Committee on Human 

Rights of LAS adopted the ‘Guidelines on Universality of Human Rights’.334 These Guidelines 
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recognized the religious and cultural specificities of Member States affirming at the same time 

their sovereign powers on the subject of human rights thus justifying the selective respect to 

universal human rights on this pretext.335 Clearly, the title of these Guidelines is quite 

misleading as it takes the side of cultural relativism more than the principle of universality of 

human rights. It is important to mention here some of the provisions of these Guidelines to 

illustrate the elements of cultural relativism contained in this document, for example, these 

Guidelines affirmed the importance of considering the religious, cultural and social specificities 

of Arab countries as contributing to the universality of human rights without providing how 

that is possible. Also, it asserted that cultural specificity should not mean cultural alienation and 

shutting oneself away from other civilizations, in addition to emphasizing that human rights 

should not be used as a pretext for interfering in the internal affairs of sovereign States; then it 

considered the concepts and principles of Islam as the base for reaching an Arab understanding 

of human rights, and finally it reiterated the sovereign rights to Arab States to enter reservations 

to international treaties based on these Guidelines.336  

Considering that most Arab States have ratified most of the international human rights 

treaties, and regardless of the reservations made on some of them, they remain bound by 

international standards for human rights protection that furnishes a much better protection than 

offered by the Arab Charter. Even more, the Arab States located in the African continent are 

also State Members of the African Charter on Human Rights and Peoples’ Rights of the 

Organisation of African Unity (OAU). The African Charter has both a commission and a court 

tasked with the protection of human rights. In a sense, regardless of the flawed and ineffective 

Arab Charter, Arab States did in fact commit themselves to international and regional human 

rights standards. Clearly, Arab States have failed to understand the objective behind regional 

protection in seeking to ensure better promotion for human rights and enforcing better 

protection further than the minimum standards provided for in international human rights treaty. 

To the contrary, the Arab Charter was seen as a step backward in contrast with the established 

international human rights standards, and even it can be construed as being in direct conflict 

with them.  

One can notice that the majority of Islamic human rights documents failed to provide for 

new rights that are not already part of international human rights documents, thus it is logical 

to conclude that the main purpose of these Islamic instruments aimed at providing a 
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particularistic interpretation of international human rights standards in line with Islamic 

parameters, however, it is clear that the Islamic approach in interpreting international standards 

is in effect conflicting with these standards. These Islamic documents also shared in common 

the goal to undermining the universality of human rights by subjecting their interpretation and 

implementation to particularistic notions relating to religion and culture. Furthermore, many 

critics believe that the main goal of this array of non-binding Islamic human rights documents 

is nothing more than acts of political propaganda used by Muslim States to avoid international 

criticism for failing to comply with their human rights obligations, especially that they lacked 

the critical component for their success which is providing for control mechanism for their 

ample implementation. The same goes for the Arab Charter on Human rights.  
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5 

Islam and the European Court of Human Rights 

 

 

The human rights debate in relation to Islam is not only confined to international affairs, 

but it is also very relevant in the human rights discourse in Europe due to the fact that Europe 

has a considerable number of native and non-native Muslim minorities residing within its 

domain. It is thus important to examine the manner the ECHR system of protection operates in 

relation to Islam to identify any notion of particularity entertained by this regional system that 

might threaten the universality of human rights. Earlier in this study, we discussed in general 

terms some elements of the perceived challenge that is facing the universality concept that is 

coming from the ECHR system, however, under this title we will elaborated further on this 

topic with particular emphasis on ECtHR’s position in issues relating to Islam. Bearing in mind 

that this elaboration was delayed up to now until sufficient background is provided on Islam 

and its interaction with human rights.   

The interaction between secular Europe, with its predominantly Christian heritage, and 

Muslims coming from different traditional, cultural and ethnic backgrounds; has sparked deep 

controversies and heated debates in the European political, academic and judicial platforms. 

This interaction can be clearly identified in the jurisprudence of the ECtHR that has territorial 

jurisdiction over 47 European countries and the dominant jurisdiction over human rights in 

Europe. In this regard the ECtHR’s doctrine of the margin of appreciation comes to mind which 

caused divergent attitudes towards issues relating to Islam from one European State to another. 

One of the main factors that influence the divergent European attitudes towards Islam relates to 

the form and degree of States’ commitment to secularity, either in its strictest form, i.e. 

fundamentalist secularism, or the softer form, liberal secularism. As discussed earlier general 
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misconceptions about Islam and Islamic Sharia can also be a relevant factor in explaining the 

dismissive attitude towards Islam that influence the overall States’ practice.  

In this Part, we will examine secularism as one of the main driving forces influencing 

the human rights discourse relating to Islam Europe, while discussing in the process ECtHR 

jurisprudence concerning Islamic law (Sharia) and Muslims in an attempt to find the logic 

behind these controversial judgments.  

 

  5.1 Secularism vs Islam in Europe 

Secularity, which is one of the defining characteristics of modern Europe, is doctrinally 

equated with neutrality, plurality, equality, securing high level of individuals' rights, tolerance, 

profound respect for religious freedom and belief, and complete separation and independence 

of the State's political discourse from any religious influence. However, the rising clash between 

secular norms and religious manifestations in Europe has caused many to challenge the 

assumption of neutrality that is generally associated with secularity.337 It is even advocated that 

"secularism should not manipulate religious freedom.”338 Allport, believed that "[t]he chief 

reason why religion becomes the focus of prejudice is that it usually stands for more than faith; 

it is the pivot of the cultural tradition of a group. However, sublime the origins of a religion 

may be, it rapidly becomes secularized by taking over cultural functions.”339 Judaism, 

Christianity and Islam, for example, transcended their religious function to being considered 

more of an ethnic, cultural or national group or people. This proposition might provide an 

answer of why prestigious organizations such as the ECtHR would generalize its finding about 

Islam, and Muslims in the process, while failing to distinguish the fact that Muslims are of 

different ethnicities, backgrounds, education and adhering to varied interpretations of Sharia.  

Islam has been adversely privileged in being of a particular threat to secularism and 

democracy. Some scholars even suggested that "representative democracy is seen as alien to 

Islam”,340 and that “the holistic nature of normative Islamic society does not accept the premise 

of the socio-political atomism that is implicit in the democratic and capitalist projects.”341 Some 

other scholars believed that they have figured out the reason why Islam is at odds with 

                                                           
337 Benson, Iain. "Notes Towards a (Re)Definition of the Secular". In: UBC Law Review Society. University of 
British Columbia Law Review (1999-2000) 33. p. 519. 
338 See: Report of the Human Rights Council, UN Doc A/HRC/2/SR (25 October 2006) [57]. 
339 Allport, Gordon W. The Nature of Prejudice. 1st Edition. Boston: Addison-Wesley Publishing Co. 1954. p. 446. 
340 Joffe' George. Democracy, Islam and the Culture of Modernism. (1997) Volume 4, Issue (3) Democratization 
Journal, p. 134. 
341 ibid. 



110 
 

democracy by concluding that "in modern Western societies many matters are considered as 

more liable to moral scrutiny and judgment rather than legal investigation”,342 while, such 

matters "…are still within the ambit of law in Islamic societies.”343 Of course, these thoughts 

represent one side of the story, as it is argued that Islam does support democratic practices 

within its system of governance. For instance, ‘Al-Shura or Ash-Shura’ is one of the principles 

of Islamic law Sharia which means literally ‘consultation’. This principle commands governors 

not to be autocratic but instead make decisions with others, acting with great similarity to 

democracy but with some variants.344 There is a devoted chapter in Quran for Ash-Shora 

containing the essence of governance, which entails that those who wish to serve God must 

ensure that their conduct in life is open and determined by mutual consultation between those 

entitled to voice, for example in affairs of business as between partners or parties interested, 

and State affairs as between rulers and ruled.345 This brief introduction to Ash -Shura is meant 

to establish that there is more to know about Islam in particular, and other global cultures in 

general, before rushing into any damaging conclusions especially from renowned institutions 

or scholars. Regardless of the criticism to Islam, one fact remains, that it is a religion followed 

by almost two billion346 people, accordingly, rather than augmenting its divergences from 

Western values, another more tolerant and understanding attitude should be considered while 

encouraging more investigation and dialogue about the truth of these criticisms.  

The safeguarding of secularism is seemingly more relevant to Islam rather than to 

Christianity in Europe which has come to terms with secularity. Though secularity is strongly 

safeguarded by the ECtHR, thus presumably setting aside any religious influence that might 

affect its legal reasoning and judicial review, however it is obvious enough that " the Court has 

constructed narratives of secularism, freedom, and equality that, by tacitly subsuming or 

incorporating Christian or post-Christian norms into the meaning and scope of Article 9, has 

placed in jeopardy and marginalized the religious freedom claims of Muslim (and other 

religious) communities.”347 Considering the attitude towards Islam in the ECtHR jurisprudence, 

Moyn noted that "clearly, a democratic minimum required in a democratic society should not 
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simply provide high principles for a bias against Islam, even in self-declared secularist 

countries, especially when Christian practices are given a pass.”348 This criticism came from 

the fact that "the Muslim headscarf cases are so troubling not because European secularism is 

marginal today but because it is the wrong kind of secularism.”349 Europe has struggled for 

centuries to free itself from the confines of religious dominance on all facets of life that had 

been orchestrated by the Church to eventually reach the summit of personal freedom which is 

supposed to be guaranteed by secularity. Accordingly, applying a more restrictive form of 

secularism, such as fundamentalist secularism, or being seen as applying double-standards in 

dealing with Islam, will be a long step back in the wrong direction. Paradoxically, while 

advocates of fundamentalist secularism have strong beliefs in suppressing religious 

manifestations in the public sphere even at the cost of jeopardizing religious freedom; these 

strong beliefs have become so strong that they risk of becoming more of a religion with the 

State being its church.  

Balancing the rights of individuals with States’ interest in secularity; is a very intricate and 

sensitive process, for that matter "[t]he jurisprudence of the ECtHR is of major importance not 

merely to the regulation of religious freedom but also to the relationship between religion and 

the state in contemporary Europe.”350 The ECtHR approach towards secularism according to 

Plesner351 can be divided into; fundamentalist secularism and liberal secularism. Plesner 

explains that in the Cases of 'Dahlab, Sahin and Refah Partisi', which will be discussed later, 

the Court adopted a very strict notion of secularity which can be referred to as 'secular 

fundamentalism' or 'fundamentalist secularism', while in other cases, the Court adopted a more 

lenient form of secularity that can be referred to as 'liberal secularism'. These two forms of 

secularity are found in various European States.  

Plesner further explains the significance of liberal secularism that it "defines religion as a 

private issue in the sense that it is neither a public responsibility; nor does the state have the 

right to enforce a religious (or non-religious) doctrine or practice on its citizens, because 

religion and belief are matters of personal conscience and identity.”352 More importantly under 
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this version of secularity, "…any restriction on the right to manifest one's religion or belief in 

the public sphere then has to meet the strict criteria of Article 9 (2) .”353 On the other hand, 

fundamentalist secularism "assumes that religion is a private issue in the sense that religious 

manifestations should be kept with the realm of private areas, like homes and places of worship. 

The freedom to manifest religious beliefs is, therefore, highly restricted in the public sphere, 

especially within public institutions.”354 Though secularity should signify a higher notion of 

freedom of belief, however, this fundamentalist approach "imposes a secularist way of life on 

all individuals within the public domain, including those whose religious identity calls for 

certain manifestations like wearing a particular item of jewellery, clothing, or other 

symbols.”355 While liberal secularism seems to be in line with generally accepted perceptions 

about human rights, however, fundamentalist secularism356 is criticized for allowing a wide 

margin of State's interference in human rights that might lead to rendering them void. In a sense 

" adjusting state policies and definition of rights to comply with this notion of secularism may 

undermine human rights and therefore conflict with the dual purpose that secularism is –or 

should be-aiming to secure in the first place;1) the equal freedom and rights of all inhabitants 

to live according to their conceptions of 'good'; 2) peaceful coexistence in a plural society.”357  

Article 9 (2) of ECHR has considered the protection of public order to be one of the 

legitimate grounds for restricting manifestation of religious freedom. By itself, this provision 

might not lead to controversy, however, once safeguarding the principle of secularism becomes 

a matter related to public order, consequently it can lead to a lot of controversies. Some authors 

criticize this extended application of this Article highlighting the fact that “public order should 

be narrowly construed to mean the prevention of public disorder, and not “to protect ordre 

public with its general connotation of national public policy.”358 Contrary to this notion, the 

ECtHR diverged from the general rule and extended the concept of ordre public for the purpose 

of restricting religious freedom particularly in relation to Islam in a manner exceeding the 

confines prescribed under the ECHR. For instance, "in cases involving Islam such as Refah, 
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Șahin, and Dogru, the Court has advanced a wide conception of public order, extending beyond 

the more limited and narrowly defined ground of ordre public to encompass substantive notions 

of secularism and democracy.”359 Furthermore, it is suggested that the ECtHR has erroneously 

construed the meaning and application of public order, for example, the Court's "… reasoning 

that the banning of the headscarf is necessary for protecting ‘l’ordre public’, especially in the 

French sense, is too restrictive and inconsistent with the meaning of ‘public order’ in the English 

text of Article 18(3) ICCPR and 9(2) ECHR due to the absence of the parenthetical term ‘ordre 

public.”360 This has great bearing on the meaning of public order, hence, “the state should not 

understand public order in the sense of the French legal expression used in civil and 

administrative law and private international law, l’ordre public, which relates to the 

fundamental public policies of a society”,361 but rather as, preventing disorder in the narrow 

sense of the word.  The ECtHR has not been shy in proclaiming its evaluation of Islam 

according to McCrea who noted that "the perception that political Islam and the role of Sharia 

therein are inconsistent with the notions of personal autonomy, privacy, and pluralism and are 

therefore particularly threatening to the European public order is also to be seen in the 

jurisprudence of the ECtHR.”362  

Danchin, further observed that "[s]ince 2001, the Article 9 jurisprudence of the 

European Court of Human Rights has raised anew the question of the relationship between 

religion and public order. In its reasoning, the Court has constructed competing normative 

accounts of secularism, neutrality, and equality, either to accept or deny claims to religious 

liberty while at the same time granting states a wide margin of appreciation to accommodate 

majoritarian religious sensibilities in the name of public order.”363 Thus signifying the influence 

of Christianity in shaping religious freedom within the European legal system in a presumably 

neutral and secular Europe. The margin of appreciation discussed earlier plays a pivotal role in 

shaping the concept of public order in Europe according to Danchin who noted that " the margin 

of appreciation doctrine proves simultaneously useful and problematic: useful in allowing the 

European Court of Human Rights to defer to majoritarian conceptions of public order; 

problematic in tacitly excusing denials of individual freedom and equal treatment.”364  
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It should be noted that European States have adopted different attitudes and approaches 

towards Sharia and the manifestation of Islamic religious beliefs in the public sphere; for 

example, France, relaying on the principle of laicité, took a very strict approach to religious 

freedom by prohibiting religious symbols, such as Islamic scarves, from public schools, while, 

Austria, follows a much lenient liberal approach to religious freedom as Muslims were 

recognized as a religious society already in 1912 and since then the use of Islamic symbols in 

public institutions is a legal right.365  

 

5.2 The ECtHR Caselaw on Islam 

In Part 3, we illustrated the role of ECtHR in interpreting the ECHR using an intricate 

system of doctrines and principles that extended the ambit of protection granted under this 

Convention to include almost all aspects of life, in a sense, it transformed the Convention into 

a ‘living instrument’ to accommodate changing circumstance and social development. In a way, 

this active interpretation resembles the manner that Sharia is interpreted, though the main 

sources of Sharia, Quran and Sunnah, are stable, using secondary sources and interpretational 

tools guarantee that Sharia rules remain relevant to developing social trends and technological 

advancements. It is important to note at the beginning that there is no room in this study to 

examine all of ECtHR cases relevant to Islam, accordingly, some of the major ones will be 

highlighted that essentially attracted the most scholarly criticism.  

 

5.2.1 Refah Partisi v. Turkey 

The ECtHR has concluded in the case of Refah Partisi v. Turkey366 that “[i]t is difficult 

to declare one’s respect for democracy and human rights while at the same time supporting a 

regime based on sharia, which clearly diverges from Convention values.”367 Effectively, in this 

decision, the ECtHR has sanctioned a system of belief and a religious law established by one 

of the main world’s religions to be incompatible with human rights thus any person who follows 

this religious law is basically violating human rights.  

Overall this judgement questions the truthful application of the universalistic approach 

to human rights by the Court when handling cases relating to Islam. Clearly, the main tool 

utilised to curbing religion in general and Islam in particular remains the principle of secularity 
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which is closely guarded by the ECtHR. As discussed earlier, the relationship between 

universality and secularity is casual and direct, meaning, when applying secularity in a 

balanced, just and indiscriminate way, the universality concept remains intact. However, if this 

secularity is abused against a certain culture or religion, then the commitment to universality 

becomes a matter of concern.  

This case, which concerned the dissolution of a Turkish Islamic political party for 

violating the Turkish Constitution, highlights Turkey's approach in adopting fundamentalist 

secularism.368 Remarkably, this case exceeded its initial purpose of qualifying the State's 

interference in the freedom of assembly and association under Article 11 of ECHR to a research-

study dissecting the religion of Islam and Islamic law (Sharia). It is hard to imagine at the time 

of this case that a State with an overwhelming Muslim population as Turkey would follow a 

very strict and rigid secular approach towards Islam that is more excessive than the approach 

adopted by most European Christian countries. That being said, it is probably because of its 

predominant Muslim population that it chose this fundamentalist approach to counter the 

religious pressures to abandon its secular path and return to its religious heritage during the 

Ottoman Empire that lasted for centuries. Of course, now the political tide has changed in 

Tukey, where its Islamists orientations is clearly overwhelming its earlier strict secular 

tendencies.369  

    The Refah case was brought before the Turkish Constitutional Court by State's 

representative on grounds that Refah Party's activities were contrary to principles of secularism 

thus rendering them as anti-constitutional. On the other hand, Refah’s representatives rejected 

the State's arguments and presented their own point of view regarding secularism. They asserted 

that the principle of secularism implied respect for all beliefs and that Refah had shown such 

respect in its political activities. In conclusion, the Constitutional Court ruled in favour of the 

dissolution of Refah Party on grounds that a political regime calling for a plurality of legal 

systems; was contrary to the consciousness of allegiance to a nation while undermining in the 

process the legislative and judicial unity of the State which are considered as preconditions for 

secularism and the consciousness of nationhood. The dissolution of Refah Party was presented 

to ECtHR for review. 
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The ECtHR decided that there was no violation of Article 11 of the Convention 

considering that this interference met a “pressing social need” and was “proportionate to the 

aims pursued”. It follows that Refah’s dissolution may be regarded as “necessary in a 

democratic society” within the meaning of Article 11 (2) of ECHR. The Court's conclusions 

were based on grounds that the plurality of legal systems proposed by Refah cannot be 

considered to be compatible with the Convention system. Additionally, the Court found that 

Sharia is incompatible with the fundamental principles of democracy as set forth in the ECHR 

as it is stable and invariable since it faithfully reflects the dogmas and divine rules laid down 

by religion. Consequently, the rule of Sharia, that Refah Party had wished to establish, has no 

place for principles such as pluralism in the political sphere or the constant evolution of public 

freedoms. Finally, the Court wondered how Refah can declare that it respects democracy and 

human rights while at the same time it supports a regime based on Sharia, which clearly diverges 

from the ECHR's values.370 Surprisingly, "[t]his was not the first time that the Court had made 

this sort of allusion, which, being too simplistic and ignoring the complexity of Islam, may 

transmit the wrong message that it is impossible to be a Muslim believer and a true democrat at 

the same time implying, ultimately, that Europe should treat Islam, and therefore practicing 

Muslims, as enemies of democracy and freedoms; or at least that the Islamic religion lacks the 

capability to integrate fully into the Western political tradition of liberal democracy.”371 In this 

regard, Mayer was highly critical of this decision, she stated: "as a non-expert in European 

Convention jurisprudence, I cannot assess how ominous a precedent the ECtHR ruling in Refah 

case will be for the future of human rights and for fair assessments of cases where Islam and 

Islamism are factors. From my perspective, however, it seems that the affirmation of the 

[Turkish Constitutional Court] judgment by the ECtHR can legitimately be viewed as reflecting 

deep-seated biases against Islamism and negative stereotypes about Islam.”372 

Another point to argue in ECtHR's conclusion relates to understanding of Sharia as 

being stable and invariable, thus it is at odds with human rights and democracy, and for having 

an interventionist approach in the private and public spheres in addition to its position on 

women's rights and penal code. Moe, however, questions the validity of this conclusion by 

proposing two issues for discussion; 1) Is Islamic law truly comprehensive? and 2) Is it 

invariable? In answering the first query, Moe believes that the Court exhibited a fundamentalist 
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outlook towards Islamic law when it treated Sharia as a comprehensive system applied by all 

Muslims all the over the world. However, the fact is that Muslims themselves are not in 

consensus about rules of Sharia and have different conceptions and understandings about it 

depending on different schools of thought within the Islamic world. Moe questions "which 

sharia the Court has in mind. Is it the medieval, classical formulation? The total sharia of the 

ideal Islamic state contemplated by radical thinkers.”373  

An-Na'im, agrees with Moe on this point from another angel, he argues that the 

compatibility issue assumes that there is one defined concept of Sharia to be contrasted with 

one definitively settled notion of human right, while neither exists. 374 This argument brings to 

mind the earlier discussions in this study of the different notions and interpretations of Sharia 

and the debate on the universality of human rights. As for Moe's second query about the 

invariability of Islam, he asserts that Sharia is neither stable nor invariable, but it is plural and 

diverse thus leaving a wide space for divergence of opinions amongst different religious schools 

of thought that developed Islamic law over several centuries by constant interpretation of Quran 

and Sunna –the main two sources of Sharia. Furthermore, Moe's explains that the majority of 

Muslims believe that Sharia is a living tradition capable of accommodating new developments 

in all fields of life.375  

The ECtHR has clearly exceeded the job at hand and unwarrantedly invaded the spheres 

of a universal religion without having the required knowledge, experience or the education to 

rule on religious convictions. The Court also blindly mimicked the position of the Turkish 

Constitutional Court knowing its suspicious affiliation with the Turkish military and the latter's 

constant intrusion in Turkey's political life. More importantly, the ECtHR should have confined 

itself to subjectively evaluating the discourse of Refah's leaders without infringing on Sharia 

and Islam, bearing in mind that the Court failed to apply the simplest of legal reason in inferring 

without ample evidence that Refah's leaders speak of true Sharia or they represent true Islam.  

 

5.2.2 Islamic Attire Cases 

 The controversy of wearing Hijab in educational institutions was first brought before the 

ECtHR in the case of Dahlab v. Switzerland376 concerning the prevention of a school teacher 
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from wearing hijab in a Swiss public school. After losing her appeal in Swiss courts, Dahlab 

took her case to the ECtHR on grounds of violating her religious freedom under Article 9 of 

ECHR. However, the Court dismissed this case on admissibility grounds while making the 

following observation that "the measure had not been unreasonable, having regard in particular 

to the fact that the children for whom the applicant was responsible as a representative of the 

State were aged between four and eight, an age at which children were more easily influenced 

than older pupils." 377 This decision was criticized for clearly having followed the path of the 

strict notion of secularity. Surprisingly, the Court reached this conclusion without considering 

the fact of the complete absence of any complaints against Dahlab from students or parents 

during the four years she worked in that school while wearing the headscarf. Furthermore, the 

Court ignored the fact that there had been no reports of disturbance or irregular behaviour at 

Dahlab's school resulting from wearing the headscarf. Consequently, the Court allowed this 

ban without premising its judgment on proper grounds based on actual existence of a legitimate 

risk to society in blatant violation of Article 9(2) of ECHR. Additionally, the Court noted in its 

judgment that wearing headscarves in the public sphere is contrary to the principle of tolerance. 

This reasoning is contradictory by its own notion, how is it possibly comprehensible that 

coercing a woman to abandoning her religious conviction can be considered as an act of 

tolerance and acceptance. Plesner criticized this argument for two reasons; firstly, "banning the 

headscarf hardly expresses the intention to tolerate another's conception of good and their way 

of life. Rather, a tolerant approach would be acceptance, even without approval" 378, secondly, 

"the Court's interpretation of the significance of religious clothing, based on cultural bias and 

negative associations with the scarf, is highly problematic, especially when it conflicts with the 

explicit interpretation of the person wearing it." 379 Although, the Swiss approach followed the 

notion of strict secularism, however, it is considered less restrictive than of the France approach 

which banned students from wearing headscarves at public schools as will be discussed later.  

Another hijab controversy was brought before the ECtHR in the case of Leyla Şahin v. 

Turkey.380 This case concerned a regulation banning headscarves in public universities in 

Turkey. Leyla was a medical student in the University of Istanbul who was denied continuing 

her studies on grounds of violating the banning regulation. The Court found that while the 

regulation of banning religious clothing in public universities amounts to interference in Article 
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9 of ECHR, however, this interference was justified by a legitimate legislative interest in 

secularism and proportional to reaching this legislative interest, clearly accepting Turkey's 

notion of strict secularity. ECtHR exhibited many points of failure in this judgment, especially 

its failure to fully and persuasively examine the impact of wearing hijab on public order and 

secularism; this can be attributed perhaps to a blatant ignorance about Islam, especially that 

Leyla Sahin didn’t have any political agenda and was only acting out of a religious belief. In 

Lindholm's opinion "[t]he Court may nevertheless be interpreted to have acted out of fear of 

Islamism, perhaps thinking that permitting Muslim women to wear the hijab in public settings 

in Turkey may somehow strengthen or bestow legitimacy on ('malign') Islamism in Turkey."381      

In the case of Dogru v. France382 concerning an eleven-year-old student in a French public 

school who was expelled for refusing to remove her headscarf in physical education class 

pursuant to an internal rule requiring all students to wear sports clothes in this class. The Court, 

while leaning on the doctrine of margin of appreciation afforded to State found no violation of 

Article 9 of ECHR. The Court justified its decision on the basis that the State must ensure, in 

maintaining principle of respect for pluralism and freedom of others, that religious 

manifestations do not take ostentatious forms which would result in becoming a source of 

pressure or exclusion of others. The French strict approach to secularity and the growing fear 

of Islam have been well demonstrated in this case, surprisingly, "[i]n this respect, Dogru 

reinforces the way in which l’affaire du foulard383 has been understood to date in France: Islam, 

as symbolized by the headscarf, whether viewed through the lens of French nationalism from 

the left or the right, is a threat to the secular character of the Republic." 384 

Another example demonstrating the French strict secularity approach is the case of S. A. S. 

v. France.385 In this case a French woman complained, being a practicing Muslim, that she was 

no longer allowed to wear the full-face veil in public following the entry into force in 2011 of 

a law prohibiting the concealment of one’s face in public places. The applicant in her 

submissions pointed out that acting from her religious faith, cultural and personal convictions 

she was obliged to wear the burqa and niqab (i.e. the full-face veil). The law banning the 

identity-obscuring face covering was the centre of heated debate in France. While this law 
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doesn’t directly refer to Islamic traditional religious face veil; in effect the ban is targeting it 

primarily. The French legislature reasoned this ban on matters relating to public safety. 

Eventually, the ECtHR held that there had been no violation of Article 9 of ECHR while 

emphasizing the fact that respect for the conditions of ‘living together’ was a legitimate aim for 

the measure at issue and that, particularly as the State had a wide margin of appreciation as 

regards this general policy question on which there were significant differences of opinion, the 

ban imposed by the Law of 2010 did not breach the Convention.386 In this case also the main 

rival against religious freedom was the strict notion of secularism applied by France or “Laïcité, 

the French term for balancing religious freedom and public order387.” It is apparent that France 

“chose to apply a harsh interpretation of laïcité that reflects its confrontational past rather than 

its mythic values of neutrality, equality, and tolerance." 388 

  In their dissenting opinions, judges Nussberger and Jaderblom raised interesting 

perspectives on this judgment; for instance, they argued that the judgment is imbalanced that it 

gave more weight to abstract principles of ‘living together’ and ‘democratic society’ rather than 

in favour of a more profound right as religious freedom. Furthermore, the two judges argued 

that the judgment failed to take account of established European consensus on this subject, 

highlighting the fact that all Member States, but two, chose not to ban niqab thus denoting an 

explicit indication that they didn’t find compelling grounds to take such an action. Furthermore, 

the dissenting opinion even suggested that if the underlying aim of the ban was directed to 

empowering women to forsake any signs of dominance and gender inequality, the ban in effect 

shall have the adverse effect, as this ban will encourage women's isolation from society thus 

directly affecting their education and even preventing them from working in public.  

It is even suggested that Western countries adamant recourse to secularism obscures an 

ulterior agenda. For instance, Joan Wallach Scott,389 in her book The Politics of the veil 

"worries that secularism of public authorities is simply 'a mask for domination of others', a form 

of ethnocentrism or crypto-Christianity...Its claim to universalism (a false universalism in the 

eyes of its critics) has justified the exclusion or marginalization of those from non-European 

cultures (often immigrants from former colonies) whose system of belief do not separate public 
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and private in the same way, do not, in other words, conform to those of the dominant group." 

390 Also, Moyn sees a strong remanence of Christianity in ECtHR's jurisprudence; he believes 

that the Court adopted a forgiving attitude towards the manifestation of Christian religious 

symbols in the famous case of Lautsi v. Italy by permitting crucifixes in Italian public schools; 

while failing to adopt a similar forgiving attitude towards the manifestation of Islamic religious 

symbols in the public sphere; thus demonstrating that the renowned European devotion to a 

neutral State above contending religions is more image that reality.391 Moyn, further elaborates 

that Dogru's case was not an isolated one and questions whether these cases reflect a Christian 

Islamophobia in the principled garb of secularism, while dismissing the views of friendly 

commentators, as he described them, that the ECtHR trend towards religious freedom can 

simply be construed as mistakes or misconceptions.392    

Finally, it should be noted that regardless of the attempts made by international and 

European Muslim and non-Muslim Scholars to reach the minds of the sceptics or the misled, 

still fear of Islam is enshrined in the minds of many jurists and scholars in Europe and 

elsewhere. This entrenched fear of Islam is referred to as 'Islamophobia'. This term refers to the 

"intense dislike or fear of Islam, especially as a political force; hostility or prejudice towards 

Muslims." 393 In a sense, it "accurately reflects the largely unexamined and deeply ingrained 

anxiety many Westerners experience when considering Islam and Muslim cultures." 394  

Islamophobia can be diagnosed when derogatory comments about Islam are publicly voiced 

such as claiming that 'Islam is static', arguing that Islam has little in common with Western 

values thus it is inferior to Western culture, and naturally assuming that Islam is 'violent, 

undemocratic and supportive of terrorism therefore it represents an enemy'.395 Signs of the 

existences of some forms of misconception about Islam are present in the ECtHR case-law 

according to Danchin396 who argued that the Court's treatment of Islam in contrast with notions 

of secularism and democracy in Turkey exposed the Court's 'anxiety and prejudices' towards 

Islam which is fuelled by the assumption that Islamic fundamentalism is on the rise in Europe. 

The Court also demonstrated a similar attitude in the case of Sahin v. Turkey by deeply 

exaggerating the risks of wearing a headscarf by a young girl to the supreme European notions 

of secularity and democracy.  
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________________________________________________________________ 

 

Conclusions 

________________________________________________________________ 

 

İn highlighting some of the possible origins of human rights in Part 1 of this study, it 

became clear that the history and origins of human rights are not an exact or structured 

discipline with a defined beginning or recognizable stages of development. In a sense, the early 

historical beginnings of human rights where nothing more than scattered and ambiguous 

attempts to identify certain central values that are important to safeguarding human dignity 

which were usually dealt with inadvertently and marginally in certain primitive laws or in 

religious trends. In all events, these values were localized and specific to a certain group or 

place, thus they lacked the modern-day universalistic dimension which calls for a universal 

application of human rights values on all human beings without distinction or discrimination. 

This universalistic dimension is believed to have emerged in Europe a couple of centuries ago 

and mainly influenced by philosophical theories devised in ancient Greece. However, to 

ascertain the validity of this proposition in my opinion requires an intensive analysis of all the 

religious, philosophical and cultural trends that existed in the world since the first known 

civilization in Mesopotamia, then passing by the ancient civilizations of Persia, Egypt, Indus 

River valley and China. This analysis should seek to identify the characteristics of the earliest 

attempts of human beings to safeguarding their wellbeing and dignity against the oppression 

and transgressions of the powerful. Most probably, the weak and the oppressed share most if 

not the same sufferings, grievances and injustices no matter who or where they are, or even 

when they actually existed thus most religions and ethical philosophical theories aim at 

addressing these suffering in one way or another by establishing human worth and confirming 

the sanctity of life. Consequently, this notion of shared sufferings amongst the weak and 

oppressed whom human rights are most relevant to, creates an implicit universal dimension in 

the remedies forwarded by most religions and relevant philosophical theories.                    
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Also, in Part I, it was noted that scholars who oppose the Eurocentric origins of human 

rights, believe that these rights have been present, in some form or another, throughout the 

history of mankind long before their universal recognition and codification in 1948 by the 

adoption of the UDHR. In this regard, I believe that one of the main underlying problems in 

this debate relates to the general misunderstanding and the confusion that many experience 

when discussing the origins and nature of human rights in the non-Western world. The 

confusion is often made between the modern-day system of human rights and the issue of 

human rights in the general sense. Undoubtedly, the international human rights system and its 

instruments are largely, if not totally, influenced by Western thinking relating to notions of 

moral universalism, natural rights, reason, liberalism, individualism and much more ideologies 

and theories that are unrecognizable in that form in other parts of the world. While, the basic 

notions of rights and dignity that are attached to mankind are surely present in every civilization 

in this world or as Kofi Anan rightly put it “[t]he principles enshrined in the Universal 

Declaration of Human Rights, can be found in the teaching of all the world’s great cultural and 

religious traditions." 397 In a sense, dressing up core values shared by all mankind in a European 

made garment fabricated with philosophical and metaphysical theories does not make them 

European, though the garment is definitely European. This confusion sparked a wave of utter 

dismay and anger towards the condescending notion that human rights were born in ancient or 

modern Europe by non-Western scholars. For instance, some Arab scholars wondered in 

sarcasm; have we been living like animals before the Westerns gave us human rights, or were 

we mentally impaired to recognize by ourselves the existence of human rights, or are they 

suggesting that our religion, history and civilization are fundamentally inhumane.  

In Part 2, after providing an overview of the universality concept in general, then providing 

a particular scrutiny of the universality brought forward by the UDHR, we discussed some of 

the challenges encountering the universality concept that run the risk of weakening this concept 

and thus adversely influencing the entire international system of human rights protection. We 

briefly examined the debate over cultural relativism and other controversies stemming from this 

notion, and finally examined the challenge coming from minority rights to this concept. 

It must be admitted that the human rights standards set by the UDHR have changed the 

world since their adoption in 1948. Clearly, no country in the world can question the fact that 
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the UDHR has become part of international law thus binding on all nations. However, as the 

UDHR provided human rights standards in the most abstract way; the meaning, scope and 

implementation of these standards did cause controversies that could jeopardize the whole 

notion of international protection of human rights.  

It was argued in this Part that the true universality of international human rights embodied 

in the UDHR can be susceptible for questioning in light of the fact that the UDHR is mainly 

influenced by the Western devised nature law theory that has been perfected in Europe and the 

United States for centuries before the drafting of the UDHR, while neglecting any other system 

of thought from any part of the world. Also, the UDHR is founded on dogmas of secularism, 

liberalism and individualism which are undoubtedly Western products. Notably, in Western 

thinking the universality of human rights is pretty much established, this is quite obvious as 

Western countries never seem to demand cultural relativity from international human rights 

unlike other corners of the world. In other words, almost none of the standards set by the UDHR 

are incompatible with Western values. The ECHR that was inspired by UDHR was effortlessly 

adopted a couple of years after the adoption of UDHR. It is unimaginable that a Western country 

would raise a concern that the UDHR is not confirming to its cultural or religious trends. 

Accordingly, the issue of cultural relativism is not a Western concern but of concern to non-

Western countries.      

In light of the preponderance of scholarly views that considers the content and 

philosophy of the UDHR as the unique and exclusive product of the Western civilization; 

Western powers must avoid rigid affirmation of universality as that would be effectively 

equating ‘Western’ with ‘Universal’, which is a direct indication of the general biased notion 

of the superiority of the Western civilization over any other civilization. Alternatively, the 

global dialogue on universality should begin first by agreeing on the fact that although 

international human rights can be predominantly of Western origins, however, they can readily 

accommodate cultural relativity to be able to address any divergent notion relating to their 

meaning and application.    

The issue of minority rights envisages a segment of society that is culturally, ethnically, 

linguistically or religiously or otherwise different from the majority. As such this segment of 

individual human beings require a different set of rules, than that applied to the majority, to 

accommodate and protect their uniqueness and particularity from the rest of the community, in 

addition to addressing the injustices resulting from their vulnerable situation. This particularity 
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in dealing with minorities is doctrinally at odds with the universality concept that does not 

recognize any differentiating factors amongst human beings. This concept only sees humans in 

one form and rejects any particularity. Accordingly, minority rights are addressed by 

international and regional human rights laws using the individualistic approach. As such 

minority rights are not collective or group rights, but rather they are individual rights that have 

a collective dimension, meaning they can only be manifested and enjoyed with a group of 

people sharing points of commonalities. This individualistic approach possesses the quality of 

upholding the universalistic nature of these rights in line with international human rights 

standards. 

After evaluating the arguments presented by both sides of the universalist/relativist 

debate in this Part; we can safely assume that most scholars now accept that human rights are 

universal at the conceptual, global and international legal levels, while simultaneously relative 

in terms of national, regional and cultural implementation398. 

In Part 3, the ECHR’s system of protection was discussed to provide a case-study of the 

operation of regional human rights protection systems aiming to identify the potential risk posed 

by these regional systems on the integrity of the universality concept of international human 

rights. We noted that the ECHR has become a living being always growing and maturing due 

to the constant adoption of new protocols amending or adding to its protection in addition to 

the ECtHR's progressive work in utilizing many doctrines of interpretation to give life to ECHR 

dormant and abstract provisions. Clearly, the 'margin of appreciation' interpretational doctrine 

played a significant role in the overall success of the Court to accommodating the cultural and 

social diversity of Member States. In a sense, this doctrine provided a breathing space for the 

different attitudes of Member States towards contentious issues thus ensuring the effectiveness 

of ECHR system of human rights protection, in addition to guaranteeing satisfactory 

compliance by Member States to the Courts judgements. The ECtHR has also demonstrated 

that regional judicial bodies are more equipped, efficient and practical, than any international 

body could ever be, in providing just remedy for human rights violations in a particular region. 

This is due to the fact that regional bodies have direct contact with the traditions, cultures and 

human aspects special to that region under their jurisdiction thus making these bodies closer to 

assessing the real situation and addressing the underlying problems.  
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However, it was argued in this Part that regional protection can in some manners 

contradict with the concept of universality by using cultural relativist tools such as the margin 

of appreciation. Evidently, the use of the doctrine of margin of appreciation in ECHR system 

was extremely imperative to prevent confrontations between the ECtHR and CoE members thus 

ensuring the integrity and continuation of the ECHR system. This assertion suggests that some 

cultural sensitivity is required to maintain and further the international human rights system 

avoiding as such cultural, philosophical and political confrontations while leaving some room 

for compromise. In a sense, the main purpose of contrasting the notion of regional protection 

with the universality concept was to argue in favour of taking cultural and moral uniqueness 

into consideration while applying international standards. It is granted that regional standards 

cannot be envisaged as going as far as contradicting with core international values, however, 

they touch usually on issues susceptible for interpretation.  

In Part 4, the definition of Sharia was addressed while highlighting some of the major 

confusions and misconceptions attached to it especially when it is falsely connected to the 

agenda of fundamentalists and terrorists who inflict sufferings and atrocities upon Muslims 

more than non-Muslims. Also, the Islamic response to the issue of human rights and the 

universality concept was examined by providing a brief recount of the divergent viewpoints of 

Muslim scholars on these issues and finally suggesting that by using the right concept of Sharia 

it is possible to accommodate human rights standards set by the international community while 

keeping true to the Sharia rules, thus proving that Sharia can be flexible and variable not stable 

and invariable. However, this accommodating attitude from Sharia should be accompanied by 

more flexibility from the international community by avoiding enforcing strict interpretation of 

international standards in a manner that directly violates the religion of Islam. The position of 

Arab and Islamic States regarding international human rights and universality was also brought 

to light by examining the reservations entered to human rights treaties and the Islamic human 

rights instruments adopted by Islamic organizations that restricted the application of human 

rights on not violating precepts of Islamic law Sharia. Consequently, restricting the application 

of international human rights standards enshrined in international instruments, especially in 

areas such as women and children rights, freedom of though and religion. Though these Islamic 

contributions to the doctrine of human rights are effectively undermining its standards, and 

undermining with it the universality concept, however, there is a positive side to these 

contributions that should be considered. The active international engagement of Muslim 

countries in the field of human rights, though having its downfalls, demonstrates a will to 
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further the recognition of human rights in their countries that mostly lack any notion thereof, in 

addition, in publicly voicing their own interpretations and concerns over international human 

rights, they are inadvertently inviting constructive criticism and initiating dialogue to reach 

compromises. Universality can only be achieved through the active and effective contribution 

of all cultures to redefine the standards and shared values of humanity.  

In the most abstract sense, the concept of universality of human rights does not 

constitute a major confrontational point with most Islamic and Arab States, however, once 

things take the practical side, it does raise some issues of concern. In other words, the 

requirement for the strict application of this principle, mainly in line with the Wester narrow 

understanding of its parameters, clashes with the somehow different interpretations of this 

principle by Islamic and Arab States that are mainly based on Islamic law Sharia. Moreover, 

Islamic and Arab States cherish their sovereignty too ecstatically to allow United Nations 

human rights bodies, Western governments and human rights institutions to interfere in their 

internal affair under the pretext of monitoring the application of international human rights 

standards. From this standpoint, they seek to maintain their religious and cultural 

distinctiveness, and demand that they be recognized and reflected in international human rights 

instruments. 

In Part 5, we examined the clash between notions of secularism and Islam in Europe 

while highlighting the adverse effects of the application of strict secularism on the freedom of 

religion in general and in relation to Islam in particular. The interaction with Islam and Sharia 

was examined in light of the case-law of the ECtHR providing critical analysis on some of most 

controversial cases relating to Islam.  

It was noted in this Part that the ECtHR has manifested a very bleak and generalized 

impression about Islam in denouncing Sharia as being incompatible with human rights, plurality 

and democracy. This statement uttered from this illustrious court provides clear indication of 

the existence of some sort of fear from Islam in the political sense. The ECtHR can also be 

criticized for failing to consider the different interpretations of Sharia and the varied degree of 

its application in the Islamic world ranging from the ultra-liberal to rigid fundamentalism. The 

Court might have also confused the traditional meaning of Sharia as being a set of legal rules 

regulating various branches of life; with political Sharia, as the foundation pillar of an Islamic 

State advocated by fundamentalists who perceive it as the solution for protecting Islam against 

infidels whether they be non-Muslims or Muslims who failed to abide by rules of Sharia as they 
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perceive it. This confusion has led to assimilating the general public of Muslims with the small 

minority of fundamentalist, extremists and terrorists.  

The ECtHR in reaching this conclusion about Sharia, has supposedly recognized the 

existence of a single universal and uncontested notion of ethics and moral values embodied in 

the ECHR as a point of reference. Accordingly, any religion or culture, that is in conflict with 

the ECHR standards as the Court interpret them, should be outlawed which is very alarming 

considering the world is composed of many different civilizations with diverse cultures and 

religions that could contradict with the ECHR standards in some way or another. It is also a fact 

that a fundamental requirement of human rights is that all people should be treated equally 

without discrimination no matter what religion they follow or to which culture they belong; as 

such these differences between various civilizations should be respected, celebrated and 

tolerated, and not oppressed by any civilization against another. Consequently, and as a matter 

of common sense, achieving a unified concept, scope and content of a detailed set of human 

rights is bound to face difficulties with conflicting religious and cultural norms.399 The origins 

of human rights and the significance of the UN's UDHR, which have been discussed in Part 2 

of this study, showcase that there are compelling arguments and propositions that, first, that 

there is no unified or global moral code. Morality and ethics are susceptible to social, cultural 

and religious trends that influence them from one part of the world to another. Second, the 

universal human rights are not at odds with cultural trends but in fact endorse them, as such 

these rights cannot and should not be the reason for dismissing cultural and religious variants 

just because they go against popular Western cultural trends.  

It is a fact that secularism that the ECrHR full-heartedly defends, and regardless of any 

form it manifests itself, should, by its own accord, be far more flexible, inclusive and adaptive 

than any religion could ever be especially being a manmade system of thought. Conversely, 

religion, in the eyes of believers, is ordained by God and man’s only role is to abide by it and 

never question its precepts. More critically, the secular, will subject religion to reason, while 

reason can be at odds with religion that is based on an unconditional notion of belief in the 

supernatural powers that is unsupported by physical evidence nor plausible reason. This debate 

can be better explained in light of the controversy over Islamic headscarf. In one hand, a woman 

is compelled by her religion to always wear a headscarf in public, otherwise, she will be 

sanctioned to eternal damnation in hell according to her beliefs; on the other hand, this woman 

                                                           
399 Smith, Textbook on International Human Rights, p.86. 
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is confronted with a manmade law compelling her to remove her headscarf to save secularism 

under the penalty of losing her education or work if she decided not to, thus becoming a prisoner 

in her own home. Sadly, this woman would have to make the hard choice whether to choose 

hell on earth or hell down under.       

  Overall, the ECrHR should have demonstrated more understanding and tolerance when 
it comes to evaluating Sharia as a legal system that is 1500 years old, particularly in light of the 
fact that many of the contentious rules of Sharia have been abandoned by many Islamic States, 
especially inhumane corporal punishments, thus proving that Sharia is an adaptive and evolving 
system of law. The problem of labelling Sharia as incompatible with democracy neglects both 
the divergences in Sharia application in Islamic States in addition, to undermining the 
evolutionary and progressive development in Islamic thinking towards Sharia which is clearly 
evident from the varied, if not contradictory, response of different Islamic States towards 
international human rights.   
 The true application of the universality of human rights should have led the ECtHR to 

take a completely different position towards Islam and Islamic Sharia in the cases brought 

before it. The Court essentially relied on particularistic relativist notions in safeguarding the 

pillars of the Western civilization against a non-Western religion and culture in contradiction 

with the universality of human rights. It is quite realistic to assume that the same cases would 

have produced different decisions if they were brought before the African Court on Human and 

Peoples’ Rights that has jurisdiction over 19 Muslim States with hundreds of millions of 

Muslims.   

Clearly, the universality concept is part of the overall international adamant stride towards 

globalization that is seeking to establish a unified human society in a coherent international 

order, transcending States’ borders and sovereignty. Certainly, one of the critical issues in our 

world today relates to the successful promotion of human rights beyond political, religious and 

cultural boundaries. Creating a unified global sphere for mankind to live in dignity and enjoy 

life in peace without discrimination is undoubtedly a dream of every human being. This dream 

of a peaceful global sphere transcending physical and psychological boundaries cannot be 

achieved if people in one part of the world live is prosperity and health, while in other parts 

people live in poverty, fear and in sickness. In a sense, the human family is one body that suffers 

in totality if any of its parts suffers no matter how marginal that part is. Accordingly, the West 

cannot isolate itself from the worries of others, either physically by shutting its doors in face of 

immigration for example, or psychologically by undermining the influence of other 
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civilizations with their unique religions and cultures. Rich powerful countries cannot isolate 

one human concern from another, meaning the furtherance of human rights cannot be 

practically achieved without addressing other critical concerns of mankind. You cannot teach a 

hungry person to use a fork and a knife instead of his hands using an empty plate. Accordingly, 

rather than forcing Western ideologies of individual human rights on poor Third World 

countries, another attitude should be devised, one that comprehensively addresses all causes of 

sufferings of these nations caused by poverty, illiteracy, illnesses and wars, that are effectively 

rendering their universal human rights meaningless. These Third World countries will surely 

be more receptive to implementing their human rights obligations towards their peoples once 

they resolve some of the other critical issues facing their existence. Of course, my views should 

not be misunderstood as providing excuses for tyrant countries to abuse human rights on 

account of their adverse economic situation. To the contrary, I am suggesting that any change 

is better achieved from within and not from without, building an individual who is not hungry, 

thirsty, illiterate or sick will eventually drive that person to fighting for human rights and 

freedoms in his or her community. Enforcing change from external powers can be easily 

assimilated with the days of Western colonization in the hearts and minds of the people who 

suffered from it.     

The universality debate should lead to two realistic conclusions; first, no one can definitely 

win this debate, second, there is a genuine need for more understanding and compromises, 

especially by dropping the superiority complex from one end and the conspiracy theories from 

the other end, while bearing in mind the fact that the undisputed human rights standards 

recognized by almost all cultures are much greater than the disputed ones. The key word here 

is tolerance. Great minds such as Locke, Voltaire, and other leading liberal philosophers defined 

tolerance as the virtue of accepting the fact that people have different conceptions of 'good' and 

a right to live accordingly.400 It is important to recognize the necessity of valuing the 

distinctiveness of others and to allow them to effectively contribute to constructing a consensual 

and mutual universal view of human rights without any reservations. Human rights can only be 

considered universal when cultural differences are taking into account. After all, there is 

considerable universal consensus on many fundamental rights such as safeguarding the inherent 

dignity of mankind, protecting the weak from the injustice of the powerful and prohibiting 

slavery. 

                                                           
400 Plesner, The European Court of Human Rights: Between Fundamentalist and Liberal Secularism, p. 68. 
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Most, if not all, civilizations in the world have an array of common denominators of ethical 

and moral values, rights and freedoms that are recognized and respected, however, there are 

also some differences that exist with regard to the moral concepts and ethical foundations that 

these civilizations have developed throughout the ages. Thus, moral, cultural or religious 

heterogeneity cannot be denied or overlooked in the subject of human rights and the cultural 

and religious distinctiveness of all States and civilizations must be respected because 

particularity is a reality that cannot be ignored, and respect for the particularities of individuals 

and nations would lead to more understanding and wider implementation of human rights. 

Furthermore, it should be established that religious-cultural distinctiveness is not impeding 

universal protection of human rights; on the contrary, safeguarding cultural and religious 

identity of individuals without enforcing alien values to their cultures is what human rights is 

all about. In conclusion, “[t]he universality of human rights is fully compatible with a world of 

rich cultural diversity… peoples across the globe come to universal human rights by a great 

variety of paths. And a central purpose of human rights is to protect the right of different 

individuals, groups, and peoples to make those choices of paths.” 401 Accordingly, “one of the 

central purposes of universal human rights is to protect the free decisions of free people to 

justify and implement those rights in ways rooted in their own histories and experiences.” 402   
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Lidská práva: Univerzalita vs. Regionalismus 

Jalal Naji 

 

Abstrakt 

Základní představa o existenci určitých práv, na která mají lidé nárok, byla v té či oné formě 

přítomna v dějinách lidstva, a to dlouho před jejich všeobecným uznáním a kodifikací v roce 

1948. Převratná práce Spojených národů, která vyústila do přijímání Všeobecné deklarace 

lidských práv (UDHR) v roce 1948, představuje vrchol a završení všech dřívějších pokusů 

lidstva o zajištění lidskosti. Samozřejmě neexistovala současná podoba, struktura a kontext 

mezinárodních soudobých lidských práv v mezinárodní sféře před rokem 1948, protože 

všechny dřívější snahy o identifikaci lidských práv lze charakterizovat jako sporadické, lokální, 

chybné, nesrozumitelné a dokonce diskriminační, neboť se jednalo o uznání pouze určitých 

práv pro jednotlivé kategorie lidí, jako je například zajištění práv pouze občanům, věřícím 

určitého náboženství nebo pouze měšťanům či šlechticům. Naopak lidskoprávní standardy 

podle UDHR jsou každému určovány na rovném základě a bez diskriminace. 

Základ mezinárodních lidských práv je založen na koncepci univerzality, která naznačuje, že 

všechny lidské bytosti jsou si rovny a že lidská práva jsou všeobecně zaručována celému lidstvu 

bez diskriminace. Tento majestátní koncept univerzality však čelí mnoha výzvám, které jsou 

většinou založeny na diskusi o kulturní relativitě. Zastánci kulturního relativismu argumentují, 

že ve světě tak rozmanitém v tradicích, historii, náboženstvích, vírách, jazycích a etnikách lze 

očekávat některé odlišnosti podle složení různých civilizací, když uznáváme, přijímáme, 

interpretujeme nebo uplatňujeme lidská práva. Jejich oponenti argumentují, že lidské bytosti 

jsou všude stejné a normy stanovené mezinárodním společenstvím musí platit univerzálně bez 

diskriminace. Jednu z hlavních výzev pro koncepci univerzálnosti lidských práv pochází ze 

strany muslimského světa, který aplikuje islámské právo („šaría“). 

 

Klíčová slova: Univerzální ochrana, lidská práva, šaría, kulturní relativismus 
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Human Rights: Universality vs. Regionalism 

Jalal Naji 

Abstract 

The basic idea of the existence of certain rights that human beings are entitled to has been 

present, in some form or another, throughout the history of mankind long before their universal 

recognition and codification in 1948. The revolutionary work of the United Nations in adopting 

the Universal Declaration of Human Rights (UDHR) in 1948 was the coronation and 

completion of all the earlier attempts of mankind in identifying the safeguards of humanity. Of 

course, the current shape, structure and context of international modern-day human rights never 

existed on the international sphere before 1948 as all the earlier efforts to identify human rights 

can be characterized as sporadic, localized, flawed, incomprehensive and even discriminatory 

as they only recognised certain rights to particular categories of people, such as ascribing rights 

only for citizens, for believers of a religion, or only for freemen and aristocrats. Conversely, 

UDHR’s human rights standards are ascribed to everyone without discrimination. 

The foundation of international human rights is premised on the universality concept which 

indicates that all human beings are equal and that human rights are universally enjoyed by all 

mankind without discrimination. However, this majestic concept of universality is facing many 

challenges that are mostly based on the cultural relativity debate. The proponents of cultural 

relativism argue that with a world so diverse in traditions, history, religion, beliefs, languages 

and ethnicities; some divergences and dissimilarities among its composite of different 

civilizations can be expected when recognizing, accepting, interpreting or implementing human 

rights, while, their opponents argue that human beings are the same everywhere and standards 

set by the international community must apply universally without discrimination. One of the 

main challenges to the universality concept is coming from the Muslim World in application of 

Islamic law (‘Sharia’). 
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