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1. Introduction

The range of activities of International Organization in the field of International
Development Law (the "IDL") has been expanding throughout the past decades. This caused
concerns on the setting thereof, as the International Organizations have been operating in legal
surroundings that granted them the necessary privileges, but did not provide for sufficient
accountability safeguards in order to preclude lawlessness. For this reason, the International
Organizations have under pressure from its Member States and/or the public, or entirely by
themselves committed to securing accountability through various mechanisms. These
mechanisms altogether form the so-called "accountability architecture" and represents a plethora
of advisory, oversight and quasi-judicial bodies as well as external audit functions. One of the
components of this system under IDL is formed also by the international accountability
mechanisms, which are quasi-judicial panels or entities that enable an individual (or a group of
individuals) to seek remedies and reparation of a wrongful state directly against the International

Organizations.

The present Paper seeks to answer the question of "Is the current way of ensuring
accountability of International Organizations of [IDL] for breaches of international obligations
as well as its own internal regulation sufficient?" The reasoning behind this question is an
attempt to balance the need for institutional autonomy of International Organizations, which is
vital for the exercise of their functions, and the necessary accountability concerns. The reason for
putting the focus onto IDL is the enhanced interference of the respective International
Organizations with the lives and livelihoods of the individuals on a regular basis. This led to the
establishment of a detailed accountability architecture, which keeps evolving. Furthermore, the
international accountability mechanisms thereof were a step towards overcoming the traditional
state of lawlessness pertaining to the International Organizations. Nonetheless the international

law does not award it with sufficient attention.

To these ends, the present paper firstly dwells upon the general notion of accountability
and its subsystems, as well as upon the relation between accountability and responsibility of
International Organizations. Here it seeks to give at least some guidance to the legal definitions,

content and legal bases of these terms. Second chapter attempts to set the accountability concerns
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into a broader context of the International Development System. To this account, it describes the
main paradigmatic directions thereof and basic accountability designs with respect to the United
Nations and the World Bank. The third chapter then dives deeper into the operating
accountability mechanisms, which are, as stated above, an endemism of the field of IDL. It is
aimed at finding the common features to the accountability mechanisms. This chapter also gives a
brief description of the main particular models of accountability mechanisms in order to
demonstrate the practice in this area. Last but not least section then provides a synthesis that
should reflect the above and provide a basis for further analysis of this issue, be it in relation to
IDL, or any other branch of public international law. Over the course of these deliberations, this
paper touches upon numerous branches of Public International Law. It would be therefore neither
conceivable, nor desirable to aspire to describe each of these to the greatest and appropriate
detail. For this reason, many issues are only briefly described to the extent which serves the

question this Paper seeks to ask.
1.1. International Development Law

1.1.1 International Development Law and International Development System

The IDL may be defined as the system of legal norms that govern the legal relations
stemming from or existing within the International Development System. Other possible
definition is "a multidisciplinary mixture of certain technical aspects of international corporate

" International

practice overlaid with economics, political theory, history, and sociology.
Development System is yet another notion that lacks proper definition. For the purpose of this
Paper, it shall be understood as a system comprising of relations in between its subjects (as
described below), driven by the objective of promotion of human development and alleviation of
poverty or other adverse phenomena, which also forms the object of the IDL. It may be
distinguished between bilateral and multilateral level of this system. On the bilateral level, the
development assistance is provided directly from one State to another. In the multilateral system,

it is facilitated by International Organizations.

" Sarkar, Rumu. IDL: Rule of Law, Human Rights & Global Finance. Oxford: Oxford University Press, 2009,
ISBN 978-0-19-539828-1, preface, p. xvi.
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The sources of IDL may be both sources pursuant to the Article 38 of the Statute of the
ICJ, i.e. especially international conventions, international custom and general principles of law
recognized by civilized nations.? Prominent role with respect to the International Organizations of
the International Development System are the constituent instruments thereof, on the basis of
which they adopt their own governing rules of internal or other character. These norms clearly
give rise to international obligations. Apart from these sources, there are also others of unclear
character that may constitute obligations of international, internal, institutional or purely moral
character. In this regard, there are above all internal rules of International Organizations

concerning their accountability commitments, whose legal status cannot be fully ascertained.
1.1.2  Subjects of International Development Law

IDL encompasses a variety of subjects that are charged with different, pre-defined roles,
and varying degree of personality and powers. This is in accordance with the reasoning of the ICJ

expressed in the Advisory Opinion in the Injuries case, which stated the following:

"The subjects of law in any legal system are not necessarily identical in their nature or in
the extent of their rights, and their nature depends upon the needs of the community.
Throughout its history, the development of international law has been influenced by the
requirements of international life, and the progressive increase in the collective activities
of States has already given rise to instances of action upon the international plane by

certain entities which are not States."

Nonetheless being a subject of IDL does not necessarily mean the attainment of a general legal
personality under international law. Therefore subjects of the IDL may be distinguished firstly
into those that possess international legal personality, i.e. States and International Organizations,
and those who are purely private persons. The latter encompasses a variety of entities, including
NGOs, individuals, and corporations. Second possible division may be drawn from the role each
of the aforementioned has in the International Development System. Here we may determine the

following subjects: 1) State actors as providers of funding and assistance, 2) International

* Official Documents. Statute of the International Court of Justice, Article 38.
3 Reparation for Injuries Suffered in the Service of the United Nations, Advisory Opinion, 11 April 1949, p. 178.
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Organizations that facilitate the development assistance and streamline efforts of States, and
3) private persons as the ultimate beneficiaries. Furthermore there is a plethora of executive,
advisory, and inspection bodies, tasked with various mandates, and charged with varying degree
of executive powers and/or influence. These are merely organizational units that do not possess

separate legal personality whatsoever.

As of particular International Organizations of IDL, under this framework, it may be
distinguished between International Financial Institutions and other International Organizations,
such as the United Nations and its Specialized Agencies and Funds in the field of development.
The International Financial Institutions may be further subdivided into multilateral banks,
International Monetary Fund and International Finance Corporation.” In particular among the
multilateral development banks, there are the agencies of the World Bank Group, > as well as
regional and local development banks, such as the European Bank for Reconstruction and
Development (the "EBRD"), Asian Development Bank (the "AsDB"), African Development
Bank (the "AfDB"), Inter-American Development Bank (the "IDB") and numerous other
institutions of local character. When it comes to the development agencies of the United Nations,
there is a prevailing influence of the members of the United Nations Development Group (the
"UNDG"), and especially the United Nations Development Programme (the "UNDP") The
aforementioned agencies have differentiated mandates, and serve its purposes; hence if we were
to interpret the doctrine of functional necessity that applies to the immunities of International
Organizations (see below) in a strict manner, each of them enjoys more or less different set of

immunities.
1.1.3 Object of International Development Law

Simply put, the object of the relations under the IDL is development. This is a vague legal

term that is not too easily defined. Here, the notion of the Official Development Assistance (the

* Sarkar, Rumu. IDL: Rule of Law, Human Rights & Global Finance. op. cit., p. 80.

> World Bank Group (the "WBG") comprises of five International Organizations: the International Bank for
Reconstruction and Development (the "IBRD"), the International Development Association (the "IDA"), the
International Finance Corporation (the "IFC"), the Multilateral Investment Guarantee Agency (the "MIGA") and the
International Centre for Settlement of Investment Disputes. See more at World Bank. About the World Bank [online],
retrieved 10 February 2017, available at: http://www.worldbank.org/en/about.
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"ODA") may help in determining its content. The ODA is usually defined as “government aid
designed to promote the economic development and welfare of developing countries.”® It was
adopted by the OECD Development Assistance Committee (the "DAC") in 1969, and has
significantly evolved over time. The significance of definition of the ODA for the IDL lays in the
distinction of development assistance from the other such financial flows that are to a certain

extent contributing to the development, but their provision falls outside the scope of IDL.

More precisely, the DAC defines ODA as follows “those flows to countries and
territories on the DAC List of ODA Recipients and to multilateral institutions which are:
(i) provided by official agencies, including state and local governments, or by their executive
agencies, and (ii) each transaction of which: a) is administered with the promotion of the
economic development and welfare of developing countries as its main objective;, and b) is
concessional in character and conveys a grant element of at least 25 per cent (calculated at a

»" The notion of promotion of economic development and welfare

rate of discount of 10 per cent).
as main objective does, by definition, preclude certain branches from being regarded as ODA;
typically it is military aid (including counterterrorism activities), military aspects of
peacekeeping, grants aimed at the branch of nuclear energy for non-civilian purposes, and self-
promotion activities of the donor countries.® On the other hand there are also certain exceptions
to the strict non-military character of ODA, as, for example, support for armies in fragile states

with the objective of protection of human rights and prevention of sexual abuse.’

It must be noted the definition of ODA is, in itself, a quintessential political issue and a
very dynamic notion.'® It needs to mirror the current state of affairs in the International

Development System, serve its objectives, as well as prevent states from curtailing it. Lastly in

% OECD Data. Net ODA [online]. Available at: https://data.oecd.org/oda/net-oda.htm.
7 Organization for Economic Co-Operation and Development. Official development assistance - definition and
coverage [online]. Available at:
8<http://www.oecd.org/dac/stats/ofﬁcialdevelopmentassistancedeﬁnitionandcoverage.htm>.

Ibid.
? Department for International Development and The Rt Hon Justine Greening MP. Changes to official aid rules. In:
News Stories, GOV.UK. 19. 2. 2016 [retrieved 15. 3. 2016]. Available
at: <https://www.gov.uk/government/news/changes-to-official-aid-rules>.
' Robinson, J. Redefining ODA: An opportunity for more comprehensive development. In: International Alert. 10.
2. 2014 [retrieved 12. 3. 2016]. Available at: <http:/www.international-alert.org/blog/redefining-
oda#sthash. XjDwAAUS.dpbs>.
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light of the newly adopted global commitments of 2016, '' the definition of ODA is very likely to
be reopened and updated by the DAC."

1.2 Terminological distinction: accountability, responsibility, liability and

control

There might be distinguished between three terms: accountability, responsibility and
liability."® The prevailing view is that whereas the notion of "responsibility" has been ascribed a
well-known and settled meaning and content under Public International Law, such attributes of
"accountability" are far from clear. This issue shall be further thoroughly examined in the next

chapter.

Certain sources add a third line into these considerations and that is the liability.'* This is
to be understood as "duty of reparation or of compensation in the absence of a breach of

"1 The ICJ pronounced on the capacity of International Organizations to bear

obligation.
responsibility in the 1999 Cumaraswamy case, when it drew the line in between the immunity of
a Special Rapporteur and the necessity of compensation of damages incurred due to acts
performed by the United Nations and/or its agents in official capacity, here defamatory
comments.'® Liability of International Organization is, however, usually contractually excluded

in the loan contracts under IDL;17 hence it is of no relevance whatsoever in this framework and

falls outside the scope of this paper.

"' The global commitments of 2016 are the Agenda for Sustainable Development, the Paris Agreement, and the
Sendai Framework for Disaster Risk Reduction.

2 DAC High Level Meeting. Communiqué, 19. 2. 2016, Annex I: Principles of ODA Modernisation on Private
Sector Instruments. Available at: <http://www.oecd.org/dac/DAC-HLM-Communique-2016.pdf>.

'3 Faix, Martin. Law of international organisations. Olomouc: Palacky University Olomouc, 2012. Textbooks.
ISBN 978-80-244-3213-7, p. 153.

'Y See for example Sturma, Pavel. Mezinarodni odpovédnost za 3kodlivé nasledky &innosti nezakézanych
mezinarodnim pravem. In Cepelka, Cestmir, Dalibor Jilek a Pavel Sturma. Mezindrodni odpovédnost. Brno:
Masarykova univerzita, 2003. Acta Universitatis Brunensis. Iuridica. ISBN 80-210-3057-7. s. 67.

' Sorel, Jean-Marc. The Concept of Soft Responsibility? In: In: Crawford, James, Alain Pellet, Simon Olleson a
Kate Parlett. The law of international responsibility. Oxford: Oxford University Press, 2010. Oxford commentaries
on international law. ISBN 978-0-19929697-2. p. 140.

' Differences Relating to Immunity from Legal Process of a Special Rapporteur of the Commission on Human
Rights, Advisory Opinion, 29 April 1999, p. 30.

"7 Bradlow, Daniel D. International Organizations and Private Complaints: The Case of the World Bank Inspection
Panel. In: Virginia Journal of International Law, Vol. 34, Issue 3 (Spring 1994), pp. 553 — 614, p. 560.
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The term "control" exists in parallel to the aforementioned, but it in itself represents rather
an intersection of various other institutes of international law, which then transpires throughout
the accountability architecture and represents one of its functions. In the field of accountability of
International Organizations to their member states, it may be held, that the accountability
fundamentally represents a form of exercise of control. With respect to the individuals and/or the
international community (see hereunder), such controlling relationship is not founded. Control is,

therefore, a substantially differentiated concept.
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2. Accountability and Responsibility of the International
Organizations of IDL

In order to be fully capable of exercising their powers and functions, and fulfilling their
purposes, International Organizations enjoy immunity pertaining to their legal personality. On the
other hand, the range of immunities claimed by the International Organizations usually tends to
be interpreted or directly claimed by the respective International Organizations as absolute.'® For
this reason, the legal means of holding the International Organization accountable are generally
scarce, and with respect to individuals almost non-existent.'’ Consequently, the doctrine warns
about the outsourcing of certain activities by the States to International Organizations in order to
avoid triggering state responsibility. * Hence if the International Organization takes over the
tasks of a state, it may be claimed that it should be subjected to the checks and balances that limit
state powers in this regard as well.?' In particular, in the field of IDL, the extensive range of
activities of International Organizations has led to the establishment of an accountability

architecture that is designated to enhance legitimacy and promote rule of law.

The purpose of this chapter is to give an overview of the relevant international law norms
and basic concepts that pertain to the accountability and responsibility of International
Organizations of IDL. This should serve the practical application under IDL in chapters below.
For this reason, the paper first describes the very basics of the position of International
Organizations under international law, especially the issues of legal personality, immunities and
privileges and responsibility. Then the focus turns on accountability, its definition and content
and relation to the notion of responsibility. Special focus is put on the application of the

lex specialis provision.

'8 Singer, Michael. Jurisdictional Immunity of International Organizations: Human Rights and Functional Necessity
Concerns. In: Virginia Journal of International Law, Vol. 34, Issue 1 (Fall 1995), pp. 53 — 166, p. 73.

' Hey, Ellen. The World Bank Inspection Panel: Towards the Recognition of a New Legally Relevant Relationship
in International Law. op. cit. In: Hofstra Law and Policy Symposium, p. 61.

* Hey, Ellen. The World Bank Inspection Panel: Towards the Recognition of a New Legally Relevant Relationship
in International Law, op. cit., p. 65; Singer, Michael. Jurisdictional Immunity of International Organizations: Human
Rights and Functional Necessity Concerns. op. cit., p. 58.

! Hey, Ellen. The World Bank Inspection Panel: Towards the Recognition of a New Legally Relevant Relationship
in International Law, op. cit., p. 64.
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2.1 The basic legal setting of International Organizations

2.1.1 Legal personality

International (i.e. intergovernmental) organization is established on the basis of an
international agreement that determines its fundamentals as well as its subjective rights and
obligations. This is usually called the constituent instrument. This agreement also vests a power
to enter into international agreements in the International Organization.”* An International
Organization may be also entitled to participate on international lawmaking, provided that it has a
headquarters agreement and is given certain privileges and immunities in order to be fully
capable to fulfill its purpose.” International Organizations thus have the so-called "international
legal personality", as it was confirmed, i.a. by the ICJ in its 1949 Advisory Opinion in the case
Reparation for Injuries suffered in the Service of the United Nations.** In this regard, Crawford
summarizes the precondition for the attainment of legal personality by an International

Organization as follows:

"a) a permanent association of states, or other organizations, with lawful objects,

equipped with organs;

b) distinction, in terms of legal powers and purposes, between the organization and its

member states; and

c) the existence of legal powers exercisable on the international plane and not solely

within the national systems of one or more states."”

Furthermore, one of the criteria within the legal personality is also the capacity to bear

responsibility for an internationally wrongful act.*® This determination, however, does not limit

* Cepelka, Cestmir a Pavel Sturma. Mezindrodni pravo verejné. Praha: Beck, 2008. Pravnické ucebnice. ISBN 978-
80-7179-728-9, p. 80.

> Cepelka, Cestmir a Pavel Sturma. Mezindrodni pravo verejné. op. cit., p. 82.

** Reparation for Injuries Suffered in the Service of the United Nations, Advisory Opinion, 11 April 1949, p. 182.

» Crawford, James a Ian Brownlie. Brownlie's principles of public international law. Eighth edition. Oxford: Oxford
University Press, 2012. ISBN 978-0-19-965417-8., p. 169.
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the possibility of address other violations of obligations of International Organizations that are

considered to be acts not prohibited by international law.

The International Organizations are generally capable of adopting their own rules and
resolutions, whereby they deliberately undertake to commit themselves to a certain conduct. If an
International Organization acts in breach of such obligations or acts in a department where it shall
behave in a certain way, it shall be subjected to accountability with respect to this conduct.
This obligation is much broader, and encompasses the whole of the participation of an

International Organization in international affairs.
2.1.2 Immunities and privileges of International Organizations

Usually at the core of discourse about the legal regime that encompasses an International
Organization, the core of the debate is twofold: immunities and privileges. There is not a clear
dividing line between these two notions, nonetheless it may be derived that "[i|mmunity is usually
used to describe immunity from suit in the courts of a foreign state, i.e. it prevents domestic
authorities in assessing the existing legal situation. In contrast, privileges make exemptions or
modifications from domestic substantive or procedural law. " Since the focus of this paper is put

especially onto procedural issues, the issue of privileges is to be set aside.

The predominant way of granting immunity to an International Organization are
1) express provision thereon in its constitutive instrument, 2) separate and specific bilateral or
multilateral agreements, and/or 3) a headquarters agreement with the hosting state.”® International
Organizations in general benefit from the so-called "functional immunity". This is also expressed
as such immunities are subject to the "doctrine of functional necessity".*”” That is to say that

International Organization should be exempt from the jurisdiction of any court insofar as it is

% Ibid, p. 183.

*7 Faix, Martin. Law of international organisations. Olomouc: Palacky University Olomouc, 2012. Textbooks. ISBN
978-80-244-3213-7, p. 118.

* Ibid, p. 119.

¥ Wellens, Karel. Accountability of International Organizations: Some Salient Features. In: American Society of
International Law Proceedings, Vol. 97 (2003), pp. 241 -245, p. 241.

19



utterly necessary for it to fulfill its mandate and purpose. >’ Regretfully, this notion has been
interpreted extensively, >' whereas this led to an expansion thereof until a state where
International Organizations are basically untouchable by the brakes of law, be it domestic or

international.

As the immunities of International Organizations are analogical to those awarded to
States, applicability of the distinction between acta jure imperii and acta jure gestionis may come
into question. Under this theory, the former are acts of a State, whereas it is a long recognized
principle that a State policy shall not be assessed by a court of another, hence such acts shall be
covered by immunity.?*" The latter occurs when State engages outside its sovereign realm,
whereas in such cases no immunity applies.”® At first, it would seem logical that under the notion
of functional immunity, such distinction would be acknowledged and maintained. This, however,
does not seem to be the case, as the acta jure gestionis undertakings of International
Organizations (such as employment issues or commercial contracts, tax liability etc) are still
usually covered by immunity in case of International Organizations,’* as it was first stated under
the Mendaro v. World Bank case®® and numerously reaffirmed hereafter. With the lack of such
limitation, a slightly unfavorable situation occurs, whereas the International Organization's
functional immunity is stretched basically up to absolute character.’® The reasoning behind such
absolute immunity is twofold: firstly, it is maintained that it would be an insufferable

administrative burden for the International Organizations to abide by all domestic laws with

3% Singer, Michael. Jurisdictional Immunity of International Organizations: Human Rights and Functional Necessity
Concerns, op. cit., p. 56.

3! An example of such extensive application of the immunities may be when the United Nations have been using its
immunity in order to avoid liability for damage of property over the course of performing its peacekeeping mandates.
32 Singer, Michael. Jurisdictional Immunity of International Organizations: Human Rights and Functional Necessity
Concerns, op. cit., p. 63.

* Tbid.

** Parish, Matthew. An Essay on the Accountability of International Organizations. In: International Organizations
Law Review, Vol. 7, Issue 2 (2010), pp. 277 — 342., p. 305.

35 Susana MENDARO, Appellant, v. The WORLD BANK, a/k/a International Bank for Reconstruction and
Development. United States Court of Appeals, District of Columbia Circuit. Decided September 27, 1983. 717 F.2d
610 (1983).

36 Parish, Matthew. An Essay on the Accountability of International Organizations, op. cit., p. 306.
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respect to all of its employees. Second is that immunity serves as a safeguard against State

interference and thus protects the International Organization's independence.’’

Parish addresses this issue of legal gap similarly on a graphic example of "International
Torture Organization" set up in order to facilitate torture, allowing the States to circumvent their
national legislation.”® Thus he illustrates the paradoxical nature of International Organizations
being used for purposes prohibited by national laws and policy, such as US funding of

development assistance to countries, against which the US imposed sanctions.*’

To conclude, as the acts of International Organizations are covered by immunity, and
there is no judicial body whatsoever, where complaints against such acts could be launched, a
situation of lawlessness arises. It is close to impossible for an individual, or a State for that
matter, to drag International Organization before a court, irrespective of the level of unlawfulness
of its act. Therefore, the accountability system could present a feasible alternative for ensuring

the lawfulness of the acts of International Organization.
2.2 Accountability of International Organizations

In its purest form, accountability is both political and legal criterion, which should serve
as a reactionary counterweight to power.*" Its purpose is generally to provide sufficient
safeguards, be it legal or even political, against arbitrarily adverse actions of any actor. It does not
necessarily have to offer redress to the adversely affected party or invoke international
responsibility. Its purpose is much wider, whereas it does not solely aim at remedying the
wrongful state of affairs, but encompasses further matters of reputational damage, systematic

faults in design of power, as well as the issue of appropriate long-term solutions.

37 Ibid, 315.

* Ibid, p. 279.

 Ibid, p. 281.

% Nguyen Quoc Dinh, Patrick Daillier a Alain Pellet. Droit international public: formation du droit, sujets, relations
diplomatiques et consulaires, responsabilité, reglement des différends, maintien de la paix, espaces internationaux,

relations économiques, environnement. 7e éd. Paris: Librairie générale de droit et de jurisprudence, 2002. ISBN 2-
275-02174-4, p. 182.
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The demands for accountability have been on the table especially given the wide-ranging
immunities of International Organizations as described above. Also accountability is a
prerequisite for the reign of rule of law in any legal system, notwithstanding in international law.
The doctrine started to address this issue in particular because of the increasing importance of
undertakings of International Organizations, as well as the broad range of powers and tasks of the
International Organizations. As the International Organizations are often at least to a certain
extent exercising sovereign powers that have been conferred on them by the States, the lack of

any accountability whatsoever seems to be legal gap. As Sarooshi puts it in this context:

"In most States this value has come to be regarded as being inextricably interlinked with
the exercise of sovereign powers at the domestic level through a long and arduous
process of contestation, and the value is often reflected in constitutional and other public
law constraints on the exercise of such powers. The conferrals by States of their powers
on International Organizations free from the normative limitations that constrain the
exercise of these powers at the national level is to dispense with, by the stroke of a pen,
the limitations on governmental tyranny that peoples have fought hard to win within their

domestic polity.""!

In this sense, accountability goes hand in hand with the public nature of the International
Organizations' operation. Such publicity means that "/...] legitimacy relays on decision making
processes that, at the very least, conform to basic public expectations and norms about

.. . . 42
transparency, participation and responsive governance."

Accountability is yet to gain prominence under international law. Due to this state, the
content of accountability remains somehow vague. Certain efforts in the field aiming at
codification or progressive development of the rules pertaining to accountability has been
undertaken by the Committee on Accountability of International Organizations of the

International Law Association (the "CAIO"). It has produced reports of its conferences that

* Sarooshi, Dan. International Organizations and their exercise of sovereign powers. Oxford: Oxford University
Press, 2007. Oxford monographs in international law. ISBN 978-0-19-922577-4. p. 14.

** Ebrahim, Alnoor and Steve Herz. Accountability in Complex Organizations: World Bank Responses to Civil
Society. In: Harvard Business School Working Knowledge. p. 4.
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contain a set of recommended rules and practices. Their reports, however, are not a source of
international law, they are not binding upon the International Organizations and do possess solely

disputable authority.
2.2.1 Legal definition and content of the term

The legal definition of accountability is virtually non-existent, and there is lack of clarity
ever when it comes to its content. In this sense, the CAIO ascertains that the accountability
entails "/...] the duty to account for the exercise of power."" In the same regard Sturma describes
the notion as "/...] having the meaning rather in the sense of social responsibility, control and

"* In its amebic character, a mixture of political and legal

duty to account for the activities.
safeguards as well as the economic incentives may play a significant role. Accountability is a
target-oriented notion, aiming at providing the person accountable for the wrong, which is to a
certain extent a remedy on its own, and only subsequently pursuing the lessons-learned as well as

material remedies.

Fundamentally, it may be distinguished in between political accountability and legal
accountability.”® The former constitutes a broader term, as it is not necessarily limited to legal
redress. Apart from the accountability enshrined within legal mechanisms it also encompasses
reputational accountability, voting powers and funding pressure from member states, public
scrutiny and other, hardly measurable criteria. The legal accountability, on the other hand,
stretches only to the legal means of holding an International Organization accountable. This is
primarily a quantifiable notion, as it may be measured by the available means, or number of
complaints. The quality of legal accountability lays in especially actual effectiveness of the

redress. Some authors also denominate this concept as the so-called "soft responsibility" to

* International Law Association, Committee on Accountability of International Organizations. Report of the London
Conference, 2000, p. 4.

* Sturma, Pavel. Vztah odpovédnosti statli a odpovédnosti mezindrodnich organizaci. In Gerloch, Ale§ a Pavel
Sturma. Odpovédnost v demokratickém prdavnim staté. Praha: Univerzita Karlova v Praze, Pravnicka fakulta, 2013.
Pravo a spolec¢nost. ISBN 978-80-87146-81-1. p. 67.

* Parish, Matthew. An Essay on the Accountability of International Organizations, op. cit., p. 227.
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international frameworks.*® A sub-category of the legal accountability is represented by norms

concerning responsibility and liability."’

Feasible is also basic distinction in between passive and active element of accountability.
The active side could be understood as: "/...] an obligation to ensure that the International
Organization acts within the law and does not cause damage to third parties, without any

4 . .
" Passive side, on the

noncompliance leading to attribution of the wrongful act to member states.
other hand, lays in that "/a/lthough remedial action is directed against the 10, not directly
against member states, the states remain internally responsible for putting the International

. . . . . . 49
Organization in funds to meet the financial consequences of its noncompliance."

Speaking from a practical point of view, the review of the accountability mechanisms
under IDL is limited to the internal operational policies of the respective International
Organizations. Hence the subject of the accountability relationship is the implementation of the
internal regulations and compliance therewith. The reasoning behind such step is mostly based on
efforts to make a clear distinction between the accountability of the International Organization
and the hosting State or other actors that engage into the development process.’” The need for
such distinction is the overarching caution of the International Organizations concerning the
sovereignty of the hosting State, which must not be, under any circumstances, violated by the

International Organization.
2.2.2 Legal basis of accountability

Accountability concerns transpire within both primary norms of public international law

that is in terms of the primary legal obligations, as well as within secondary norms.”’ Concerning

* Sorel, Jean-Marc. The Concept of Soft Responsibility? In: In: Crawford, James, Alain Pellet, Simon Olleson a
Kate Parlett. The law of international responsibility, op. cit., p. 174.
" Faix, Martin. Law of international organisations. Olomouc: Palacky University Olomouc, 2012. Textbooks. ISBN
978-80-244-3213-7, p. 154.
* Wellens, Karel. Accountability of International Organizations: Some Salient Features. In: American Society of
glternational Law Proceedings, Vol. 97 (2003), pp. 241 -245, p. 241.

Ibid.
> Bradlow, Daniel D. International Organizations and Private Complaints: The Case of the World Bank Inspection
Panel. op. cit., p. 566.
>! International Law Association, Committee on Accountability of International Organizations. Report of the London
Conference, 2000. p. 2.
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primary norms, it would be conceivable that accountability and efforts to achieve it form at least
in part the obligations pertaining to good governance, including norms on participation in
decision-making process and access to information,’” and sound global administration in general.
In the field of obligations under secondary norms, accountability overlaps to a certain extent with
responsibility and liability. It must be emphasized that responsibility does not in itself cover the
whole secondary-norm content of accountability, as the invocation of responsibility is not a
prerequisite of application of some of the mechanisms of accountability of the International
Organizations. To sum these observations up, the CAIO distinguishes between the following

levels of accountability:

"First level: the extent to which International Organizations, in the fulfillment of their
functions as established in their constituent instruments, are and should be subject to, or
should exercise forms of internal and external scrutiny and monitoring, irrespective of

potential and subsequent liability and/or responsibility,

Second level: tortuous liability for injurious consequences arising out of acts or omissions
not involving a breach of any rule of international and/or institutional law (e.g.

environmental damage as a result of lawful nuclear or space activities);

Third level: responsibility arising out of acts or omissions which do constitute a breach of

a rule of international and/or institutional law/.] "3

There is an issue, if the accountability norms actually represent solely a representation of an
international obligation of the respective organization or if they are limited to mere internal
commitment with no legal relevance outside the International Organization. This discussion
begins with the scope of international obligations undertaken by the International Organizations.

In this regard, there has been a long debate on whether the International Organizations are bound

>? Hafner, Gerhard. Accountability of International Organizations. In: American Society of International Law
Proceedings, Vol. 97 (2003), pp. 236 — 240, p. 239.

>3 International Law Association, Committee on Accountability of International Organizations. Final Report of the
Berlin Conference, 2004, p. 5.
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by the human rights law, despite not being parties to the respective agreements.54 Also, it is to a
certain extent accepted that they are bound by custom,” by general rules of international law and
by its constituent instruments.’® In addition to the lawmaking through international treaties, the
International Organizations of IDL adopt resolutions and internal policies on the top of their
constituent instruments. This legal foundation of the accountability architecture may seem
controversial, as it fundamentally goes beyond the treaty law that has traditionally stipulated the
fundamentals of operations of International Organizations.”’ In this regard, when speaking about
what is an international obligation of International Organization the Article 10 (1) of the Draft
Articles permits existence of international obligation regardless of the origin or character of the
obligation concerned. Furthermore, the Article 10 (2) expressly stipulates, that such international
obligation may arise if the obligation is towards the member states under the rules of the
organization. The Commentaries, however emphasize that the debate over the legally binding
obligations arising out of internal regulations of International Organizations is far from
unanimous.”® Also Crawford stresses that the "Resolutions of organs of the United Nations on
questions of procedure create internal law for members." >° Therefore it may be concluded that
while some of the obligations are indeed forming international obligations in spirit of the rules
governing responsibility, some are not. This does not, however, preclude the internal regulations
from having overlapped into the field of international obligations. The internal regulations that
are safeguarded by the accountability mechanisms under the current accountability architecture
are thus a mixture between three kinds of commitments: 1) international obligations,
2) quasi-international obligations, whose character might be disputable, 3) obligations undertaken

solely of moral character.

> For discussion on this matter, see for example Reinisch, August. Securing the Accountability of International
Organizations. In: Global Governance, Vol. 7, Issue 2 (April — June 2001), pp. 131 — 150, International Law
Association, Committee on Accountability of International Organizations. Final Report of the Berlin Conference,
2004, p. 22; Hunter, David. Amazon Burning and the World Bank: Lessons from the Second World Bank Inspection
Panel Claim. In: Environmental Law & Policy: Eco-Notes, 1 Eco-Notes 1 1995, p. 64.

% Reinisch, August. Securing the Accountability of International Organizations. op.cit., p. 136.

% Official document: UN Doc. A/66/10. International Law Commission. Draft articles on the responsiblity of
International Organizations. Published also in Yearbook of the International Law Comission, 2011, vol. II, Part
Two, p. 31, Interpretation of the Agreement of 25 March 1951 between the WHO and Egypt, Advisory Opinion of 20
December 1980, p. 89.

°7 Hafner, Gerhard. Accountability of International Organizations. In: American Society of International
Proceedings, Vol. 97 (2003), pp. 236 — 240, p. 240.

*% Official document: UN Doc. A/66/10, op.cit., p. 32.

% Crawford, James a Tan Brownlie. Brownlie's principles of public international law. op. cit., p. 196.
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To sum up this discussion, it is not absolutely clear whether the respective obligations
stem from international law or are purely moral and internal commitments of the International
Organizations. To the extent that these commitments create obligations under international law,
the structure is covered by responsibility as well as accountability. The remainder forms solely

accountability-bound norms.
2.2.3 The relation between accountability and responsibility

In the previous subsection, the question of relation between accountability and
responsibility has been briefly touched in relation with the legal basis thereof. Generally, there is
no unanimous stance on the relation between accountability and responsibility. Some authors
claim that responsibility is one of the reflections of accountability,’” whereas others suggest
juxtaposition between these two.’" In this regard, Hafner pronounced that "/...] accountability
seems to reflect primarily the need to attribute certain activities under international law to such
actors as a precondition for imposing on them responsibility under international law."®*
Inasmuch as this could be a viable opinion, the influence of accountability goes much wider.
In this regard, it could be stated that accountability widens the scope of safeguarded obligations,

to stretch it apart from just flagrant violations of international obligations, to general commitment

to good governance.

Secondly, probably the biggest difference in between accountability and responsibility
could lie in the fact, that unlike responsibility, accountability seems to contain also primary
norms of international law. The ILC has rejected the inclusion of primary norms into
responsibility concerns as follows: "The [Draft Articles] thus rely on the basic distinction
between primary rules of international law, which establish obligations for International
Organizations, and secondary rules, which consider the existence of a breach of an international

obligation and its consequences for the responsible International Organization." ©

% Faix, Martin. Law of international organisations. op. cit., p. 154.

'Hafner, Gerhard. Accountability of International Organizations. In: American Society of International Proceedings,
Vol. 97 (2003), pp. 236 — 240, p. 236.

52 Ibid, p. 237.

53 Official document: UN Doc. A/66/10. op. cit., p. 2.

27



Accountability to the contrary reflects the obligations under primary rules, as it is overarching

notion in terms of the whole operation of the respective 10. *

Based on the source of the obligation, as described in previous section, we may
distinguish between the accountability that covers the maintenance of international obligations of
the International Organizations, i.e. responsibility, and accountability that does not. On the other
hand, there are also international obligations that are not reflected within the internal regulations;
therefore they are solely part of the broader accountability, which is not enforced by the
international accountability mechanisms. An example of this may be human rights obligations —
if the International Organization transposes its international obligation pertaining to certain
treatment of indigenous people into its internal policy, the claim before accountability mechanism
could trigger invocation of international responsibility as well. On the other hand, if the
International Organization provides in its internal rules that it shall perform Environmental
Impact Assessment that rises to certain standards, and this is not considered as a mere
transposition of international obligation, responsibility remains untouched. Hence, it may be

observed that accountability and responsibility overlap to a certain extent.

Furthermore, with respect to responsibility, there is no incumbent necessity of damage for
the existence of responsibility.®® Here the stance differs especially in relation to the international
accountability mechanisms differ, whereas in order to request inspection under these frameworks
there must be a material adverse effect, or at least potentially arising out of the breach committed

by the International Organization at hand to the detriment of the claimant.

To summarize, the responsibility serves in contrast to accountability as a seemingly
"graver" or "stricter" criterion. The criteria for the invocation of international responsibility are
much tighter and require that the international obligation is firmly anchored within international
law. Accountability, on the other hand, is much wider and fulfills different purpose than
responsibility: responsibility subjects the International Organization to the reparation obligation

under purely public international law, which may be shaky and politicized. Accountability, on the

 See Hafner, Gerhard. Accountability of International Organizations. op. cit., p. 239; Wellens, Karel.
Accountability of International Organizations: Some Salient Features. op. cit., p. 241.
65 Official document: UN Doc. A/66/10. op. cit., p. 14

28



other hand, is fluid in its reflection, and through scrutiny, be it by public or by member states, it

may impose much graver consequences.
2.2.4 Subjects within accountability architecture

In terms of defining the accountability architecture, a note must be given onto the nature
of participants in the system. In this regard, it may be distinguished between two parties of the
accountability relationship, whose content is the accountability of one party to another. For the
purpose of this paper, the party which is being (or is supposed to be) accountable is an
International Organization. The other end of the equation is, however, not straightforward. There
may be two main actors: member States of the respective International Organization, and
individual or group of individuals. Under certain circumstances, it would be conceivable that
there would be accountability towards the entire international community (encompassing both
States and other International Organizations); this would, however, depend largely upon

circumstances, and such determination falls outside the scope of this paper.
2241 Accountability of International Organizations towards its member States

The accountability of majority of International Organizations is secured primarily through
influence and voting power of the member states. For example in the case of World Bank the
amount of votes corresponds to the share on the capital. Hence the amount of influence over
decision-making, and thus accountability, shall be proportional to the financial investment of the

state.’® Such accountability, however, falls rather into the political realm, instead of legal one.®’

Within the concerns about responsibility of International Organizations, there is an issue
of shared responsibility between State and International Organization.®® Nevertheless, given the
amebic nature of the accountability, it is impossible to draw a sharp line between accountability

of a state and of International Organization.

% Ebrahim, Alnoor and Steve Herz. Accountability in Complex Organizations: World Bank Responses to Civil
Society. op. cit., p. 13.

%7 Reinisch, August. Securing the Accountability of International Organizations. op. cit., p. 133.

% Sturma, Pavel. Vztah odpovédnosti stati a odpovédnosti mezinrodnich organizaci. In Gerloch, Ale§ a Pavel
Sturma. Odpovédnost v demokratickém pravnim staté. op. cit.
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Perhaps the biggest tool of the member States for pressing accountability is the funding.
Simply put, if an International Organization acts contrary to its obligations, a State may
accordingly diminish its funding to such International Organization to express its disapproval of
its actions. On the other hand, especially in terms of World Bank and other International
Organizations, the voting power and decisive influence is tied to the amount of funding provided.
Hence it might be counterproductive for the State to undertake to cut such funding, as it would be

ipso facto a withdrawal of an accountability mechanism itself.
2.24.2 Accountability of International Organizations towards private parties

As it was stressed above, due to the immunities of the International Organizations, the
means that are available to an individual to bring their claims against International Organization
are rare to almost non-existent. The legal standing of an individual under international law is
rather controversial, whereas it is acknowledged that an individual does not possess general legal
personality under general international law. An individual may, however, exercise the so-called
"procedural capacity" in terms of bringing an international claim.® In the present context, the
issue entails not only the question whether the International Organization can be truly held
accountable by any actor other than the State. This might also mean that International
Organizations do not possess the capacity to exercise any policies with respect to individuals

independently of the will of the States.”

There are also numerous practical obstacles to such exercise of accountability. As
Gailmard puts it, the principal-agent model is “inappropriate for analyzing accountability of
some actor to another, when the second is unaware of its dependence on the first and/or can do
literally nothing to affect the behavior of the first.”’' For example under IDL, it is rather unlikely
that traditional communities who have been materially adversely affected by the development

undertakings of an International Organization would possess the necessary expertise and means

% Cepelka, Cestmir a Pavel Sturma. Mezindrodni pravo verejné. op. cit, p. 89.

® Hey, Ellen. The World Bank Inspection Panel: Towards the Recognition of a New Legally Relevant Relationship
in International Law. op. cit., p. 63.

' Gailmard, Sean. Accountability and Principal-Agent Models. In Bovens, Mark, Goodin, Robert E. and Thomas
Schillemans. The Oxford Handbook of Public Accountability. Oxford: Oxford University Press 2014. ISBN
9780199641253, p. 4.
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to hold the International Organization accountable.”” Furthermore, such accountability could be
deemed almost undesirable. In connection to the establishment of the accountability mechanisms,
there were numerous concerns about the overhaul of claims to be filed in case the individual

would be permitted to bring claims against the International Organization.”

On the other hand, the possibility of individuals to defend its interests vis a vis
International Organizations presents a different view. Some opinions suggest that the
establishment of accountability mechanisms under IDL that allow adversely affected private
parties to directly approach the International Organization gave rise to a legally relevant
relationship between the International Organization and the adversely affected individual. ™
In this sense, there are claims that the responsive interaction between an International

Organization and the people, whose development it shall serve, is essential for the successful

operation thereof.”

Many issues arise in connection with such relationship. Concerning its nature, it may be
either materially bound, i.e. concerning the matter itself, or reduced to the mere locus standi.
Here it may be noted that the content of such relationship is, however, limited to the
implementation of the decision of the International Organization, not the substantial basis thereof.
Also, the procedure of international accountability mechanism is not by definition adversary.
Henceforth the individual does not represent a plaintiff, but rather an incentive for the
commencement of the procedure. Lastly, such accountability is limited to the adversely affected
individuals that are the people present in the program (hosting) countries. It does not stretch

universally, e.g. to citizens in creditor countries.”® Therefore it would be an overstatement to say

2 To a certain extent, the fact that the accountability mechanisms provide for the usage of representatives, especially
from the non-governmental organizations helps to overcome this obstacle. Nonetheless, in spite of this, the situation
is still far from satisfactory.

73 Bradlow, Daniel D. International Organizations and Private Complaints: The Case of the World Bank Inspection
Panel. op. cit., p. 583.

™ Hey, Ellen. The World Bank Inspection Panel: Towards the Recognition of a New Legally Relevant Relationship
in International Law. op. cit., p. 62, BRADLOW, Daniel D. International Organizations and Private Complaints: The
Case of the World Bank Inspection Panel, op. cit., p. 604.

7 Ebrahim, Alnoor and Steve Herz. Accountability in Complex Organizations: World Bank Responses to Civil
Society. p. 4.

76 Bradlow, Daniel D. International Organizations and Private Complaints: The Case of the World Bank Inspection
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that the individuals exercise accountability towards International Organizations. Their role in the
process is therefore indeed limited to functional locus standi, where it benefits the addressee of
the accountability obligation. The fact that compensation may be awarded under the subsequent
action plan, which the International Organization undertakes to perform upon the findings of the
accountability mechanisms, is not legally relevant for the establishment of assumption of legally

relevant relationship, whereas such compensation may be viewed as granted as a sole courtesy.
2.2.5 The role of attribution and ascription in accountability design

Another pressing issue seems to be the attribution of the acts to the International
Organization with respect to accountability concerns. First and foremost, it is unclear whether the
process of attribution is overall applicable to the dwellings on accountability. In this regard, it
could be said that since accountability should serve as a counterweight to power, the subject that
exercises such power should be held accountable. On the other hand, it would probably be
detrimental to the broad interpretation of the notion, if the accountability in itself depended solely
on functional nuances of which subject is on paper charged with discharging the duty. There is
not a clear answer to this issue. It is safe to say that attribution does play a role within the
exercise of accountability, albeit in much less formalized manner than in the case of
responsibility. Rather than attribution, it is a process of ascription of a certain relevance to the
conduct of an International Organization with respect to the circumstances, which are analyzed in

light of accountability concerns.

Second issue, should it be agreed that such ascription of influence takes place in context
of accountability, it must be decided what should be the determining criteria. As accountability
covers a wider range of issues than responsibility, it would be reasonable to for wider criteria for
ascription of influence than attribution as well. Therefore it would be reasonable to first apply the
criteria for attribution under the rules on responsibility of International Organizations
(see hereunder). On the top of this, accountability should stretch to each obligation the
International Organization bound itself to comply with, even in case of internal regulations.

Lastly, it would make sense that in case of joint operation of two or more subjects, of which at

the breach of operational policies of the World Bank that provide for disclosure, because even the creditor countries
citizens are beneficiaries thereof.

32



least one is an International Organization, the accountability should not be divided, lest

redistributed, but shared. The legal stance on this issue is nonetheless, not clear either.

2.3 Responsibility of International Organizations and its role within

accountability architecture

As this Paper is concerned predominantly with accountability, and the writings on
responsibility are numerous and wide-ranging, it does not aspire to cover the whole discourse.
Apart from the very basics, the main two issues to be resolved in this Section are those of
relevance for accountability: 1) the question of attribution of internationally wrongful acts to
International Organizations and the applicability of the respective norms onto the narrow legal
accountability, and 2) the lex specialis regimes in light of the existence of the accountability

mechanisms.
2.3.1 General considerations

The general legal framework of responsibility of International Organization has been
codified and progressively developed in the ILC Draft Articles on the Responsibility of
International Organizations. '’ Unlike the corresponding document on the responsibility of
States,”® these Draft Articles are still in the form of a draft and have not been approved by the
General Assembly. Thus their authority, especially when it comes to the progressive
development, still might be subject to certain doubts. They do provide, however, valuable
guidance on the matter. It seems anyway interesting for the purposes of the present Paper that the
Commentary overlooks the role of the accountability mechanisms in the assertion of

responsibility by the International Organizations.

The first and foremost issue arising out with respect to the responsibility of International
Organization is that the body of existent entities is great in numbers as well as in an overarching

diversity. In the opinion of the International Law Commission, this diversity, especially with

77 UN Doc. A/66/10. op. cit.
7 In this regard, for the clarity of the text, "Draft Articles" shall refer to the Draft Articles on the Responsibility of
International Organizations, as opposed to the "Draft Articles on State Responsibility".
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regards to the powers and functions of the respective International Organizations, could even

have an adverse effect on certain of the Draft Articles.”’

The Commentary to the Draft Articles states that the responsibility of International
Organizations may be invoked under following circumstances: 1) before a national court under
municipal law, 2) international responsibility due to an internationally wrongful act, 3) aid or
assistance to a State or another organization in committing an internationally wrongful act,
4) direction/control, 5) coercion (the act would be wrongful amid the coercion),
6) member International Organization commits internationally wrongful act, 7) liability for acts
not prohibited by international law (which is, as mentioned above, excluded as a separate

question).™’
2.3.2 Internationally wrongful act and attribution

Preconditions of imposition with respect to International Organizations are analogical the
rules applicable to responsibility of States for internationally wrongful acts.®’ These are 1) the
existence of a breach of international obligation and 2) attribution of the breach (the so-called

internationally wrongful acts) to the International Organization.®

In terms of the internationally wrongful act is hence defined in more narrow sense, than in
case of the accountability as described above. In this regard, one must ask whether the obligations
observed by the international accountability mechanisms constitute international obligations
pursuant to the Article 4 of the Draft Articles. The obligations that safeguarded by international
accountability mechanisms are usually derived not directly from the constituent documents of the
respective International Organizations, but rather are to be found in the form of operational
policies or documents of otherwise internal binding force. In this regard, as it was said above, the
ILC mentions as follows: "The obligation may result either from a treaty binding the

International Organization or from any other source of international law applicable to the

7 UN Doc. A/66/10. op. cit.

% Ibid, p. 5.

¥ Ibid, p. 3.

%2 Cepelka, Cestmir a Pavel Sturma. Mezindrodni pravo verejné. op. cit, pp. 583 — 584; Official document: UN Doc.
A/66/10. op. cit., Articles 3 and 4.
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"8 It must be noted, that the Draft Articles give guidance on the term "rules of an

organization.
organization" which can seem as having contained the internal safeguards being watched by the
accountability mechanisms. Nonetheless, these rules are applicable solely to the issue of
attributability as described hereunder™ and mere reference thereto does not give them binding

force as a source of international law.

Furthermore, attribution is rather difficult to establish, which may be demonstrated on the
scarcity of practice.® The Draft Articles deal with this issue especially in its Chapter IL. It is
worth noting that the focus is put onto the attribution of conduct, not attribution of
responsibility.*® This means that the Draft Articles dwell upon determining, which subject has
"committed" the offence, not directly which one should be denominated to bear the consequences

of the unlawful conduct, which is subsequently subject to further conditions.

There are two major issues connected with the attribution of conduct to the International
Organizations. Firstly, despite the general norm, attribution does not necessary have to be
established under certain circumstances.®’ Secondly, the Commentaries to the Draft Articles
expressly state the permissibility of dual or multiple attribution of conduct.®® These are both
issues connected with the specific relation in between States and International Organizations,
in particular caused by the necessity of State contributions e.g. in pursuit of the purpose of the
respective International Organization (especially with respect to the provision of personnel),
joint efforts thereof, as well as, to a certain extent, due to concerns of the general avoidance of
appropriation of responsibility by the States by means of acting through the International

Organization.

The general norm on attribution within the Draft Articles is contained in the Article 6, and

reads as follows:

¥ Ibid, p. 14.
¥ Ibid, p. 11.
¥ Ibid, p. 2.
% Ibid, p. 16.
¥ Ibid.

8 Ibid.
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"The conduct of an organ or agent of an International Organization in the performance of
functions of that organ or agent shall be considered an act of that organization under
international law, whatever position the organ or agent holds in respect of the

organization."

This issue has been touched upon by the International Court of Justice in the case Reparation for
injuries suffered in the service of the United Nations, whereas it gave some very liberal guidance
onto the term "agent". The ICJ linked this capacity solely with having been charged with a
"function" by the United Nations, not necessarily to remuneration or structural involvement.®
The ICJ also later noted that the person does not need to even have the status of a United Nation

official.”
2.3.3 Dual and shared responsibility

The issue of a shared responsibility of a State and International Organization’' may be
approached in various ways. It is largely independent of the formal delineation of responsibilities
between International Organization of IDL and a State under financial contract. The reason lays
in the general relationship in between accountability and responsibility. In this sense, there is also
a wide-ranging connection with the state of immunities of the International Organization. As the
State may attempt to avoid the imposition of responsibility by means of acting through an
International Organization, the norms on shared responsibility gain on prominence. Generally,
this may be expressed as follows: "Legally, an International Organization stands apart from its
membership; the veil is not easily pierced. [...] Politically, however, its members continue to
constitute the organization, and as a practical matter the members have the responsibility for its
operations and its effectiveness. States should not be able to escape their controlling role by

treating the Fund as a scapegoat."’* Therefore the situation of when a Member State undertakes

% Reparation for Injuries Suffered in the Service of the United Nations, Advisory Opinion, 11 April 1949, p. 177.

% Applicability of article VI, section 22, of the Convention on the Privileges and Immunities of the United Nations,
Advisory Opinion of 15 December 1989, p. 194.

°! See also Sturma, Pavel. Vztah odpovédnosti statii a odpovédnosti mezinarodnich organizaci. In Gerloch, Ales a
Pavel Sturma. Odpovédnost v demokratickém pravnim staté. op.cit., p. 67 and following.

%2 Holder, William E. Can International Organizations Be Controlled? Accountability and Responsibility. In.
American Society of International Law Proceedings, Vol. 97 (2003), pp. 231 — 246, p. 235.
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unlawful activity through the International Organization and thus attempts to escape its

obligations under State responsibility seems to be utterly undesirable under international law.

The issue has been briefly touched upon already in the Draft Articles on State
Responsibility for Wrongful Acts of 2001 in Article 57, where the ILC took a direction to curb
this issue entirely out of scope of the aforementioned Draft Articles. The responsibility of State
who would have committed an internationally wrongful act as a member of an International

Organization has been left out of the scope of the Draft Articles on State Responsibility as well.
2.3.4 Application of the lex specialis provision

Self-contained regimes are established through the application of special norm,
the so-called /ex specialis to general circumstances, which means that different legal regimes are
applicable to comparable situations. Self-contained regimes are a regular occurrence under
international law. Nonetheless this regularity does not reign in the field of responsibility, because
at least in case of State responsibility "/s/elf-contained regimes in the area of State responsibility
are, thus, neither conceivable nor desirable."”> With respect to the International Organizations, it
is not unusual that a separate self-contained regime is founded through treaty law in the

constituent instruments of the respective organizations.

The possibility of an establishment of a self-contained regime with respect to
International Organization is envisaged in the Draft Articles as well. The Article 64 stipulates

upon the application of lex specialis as follows:

“These draft articles do not apply where and to the extent that the conditions for the
existence of an internationally wrongful act or the content or implementation of the
international responsibility of an International Organization, or of a State in connection
with the conduct of an International Organization, are governed by special rules of

international law. Such special rules of international law may be contained in the rules of

% Simma, Bruno and Dirk Pulkowski. Leges specials and self-contained regimes. In: Crawford, James, Alain Pellet,
Simon Olleson a Kate Parlett. The law of international responsibility. Oxford: Oxford University Press, 2010.
Oxford commentaries on international law. ISBN 978-0-19929697-2, p. 140.
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the organization applicable to the relations between an International Organization and

its members.”

Furthermore, in the Commentaries, the ILC emphasizes the importance of this clause in the

context of reflection of the thorough diversity among the International Organizations.”

The issue is of particular importance in the context of existence of the constituting
documents of the accountability mechanisms. The Draft Articles define “rules of the
organization” as “[...] in particular, the constituent instruments, decisions, resolutions and other
acts of the International Organization adopted in accordance with those instruments, and
established practice of the organization.” It may be derived that such definition does not
necessarily preclude the constituent documents of the international accountability mechanisms
from fulfilling the criteria of being the rules of the organization, and hence represent a lex
specialis within the meaning of Article 64 of the Draft Articles. Since this is not prohibited, the
next concern is, again, the issue of whether international obligations are the matter under
safeguard of the accountability mechanisms. If this was the case, then the accountability would
be perceivable as mechanisms ensuring both accountability and responsibility. Nonetheless, as
stated above, the regimes of accountability and responsibility exist in parallel, hence it can be
said that to the extent international obligations are in question, the responsibility is invoked, but
not exhausted. It is definitely perceivable that an event could occur that would give rise to the
secondary obligation under the framework of responsibility, without having been able to trigger
the proceedings before the accountability mechanism. Hence the dichotomy of accountability and

responsibility persists even under the lex specialis, under circumstances as follows:

"If non-compliance does not necessarily imply unlawfulness, which 'breach' does, it
would be conceivable to apply the 'hard' State responsibility regime in parallel, because
the two sets of norms do not purport to regulate the same subject-matter. Alternatively, it

could be argued that both the regime of State responsibility and [non-compliance

% Official document: UN Doc. A/66/10. op. cit., p. 3.
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procedure] spell out consequences of a deviation from normative expectations. Then, the

. . . 1. 195
[non-compliance procedure] could be considered a lex specialis."

Furthermore to this account, World Bank dwells on the /ex specialis provision in its comments to
the Draft Articles. The comments emphasize the role of the special rules that are, especially in the
case of international financial institutions, rather extensive. In this regard, the World Bank draws
attention to the provisions in its financial agreements that stipulate the consequences of a breach
of primary obligations. Thus it claims that such norms constitute lex specialis in the spirit of the
aforementioned provision.’® It does not expressly reflect, however, its accountability mechanism,
the Inspection Panel. Therefore, this constitutes another argument in favour of the duality, even in

terms of applicability of the lex specialis provision.
2.4 Conclusion

Accountability and responsibility are two distinct notions under international law, which
coexist and overlap to a certain degree. Accountability is a broader concept, touching upon both
primary and secondary norms of international law, as well as mere internal commitments of
International Organizations. Responsibility on the other hand represents solely secondary
relations under international law, i.e. consequences of a breach of international obligation. While
under accountability architecture there might be certain relations in between an individual and an
International Organization, these do not give rise to a legally relevant relationship. Lastly,
whereas the upmost necessary precondition of responsibility is attribution of the wrongful act,
accountability requires merely ascription of the conduct that does not seem to be subjected to

detailed legal criteria.

% Simma, Bruno and Dirk Pulkowski. Leges specials and self-contained regimes. In: Crawford, James, Alain Pellet,
Simon Olleson a Kate Parlett. The law of international responsibility. op. cit., p. 141.

% World Bank. Comments of the World Bank (IBRD and IDA) on the Responsibility of International Organizations
adopted by the International Law Commission on First Reading in 2009.

39



3. International Organizations under International Development

Law and Accountability

3.1 Introduction

There is a certain necessity to secure at least certain degree of accountability of
International Organizations in order to secure their legitimacy and reputation, the smoothness of
development process, and abnegate or repudiate negative public reactions. The development
efforts directly interfere with the lives of the people. Put in other words "In more general terms, a
stakeholder (such as a farmer displaced by a hydroelectric power plant) can seek to make the
decision-makers in the project accountable for their actions."”’ In this regard, there shall be
granted a corresponding right to fair procedure or a right to seek remedies as well. For this
reason, the International Organizations of the IDL wundertook to create accountability

architectures to serve these needs and purposes.

This Chapter is focused on setting the accountability architecture into the broader context
of existence and operation of the International Organizations of IDL. Given the paradigmatic
dichotomy that reigns in this system, it may be distinguished between two main approaches to
development: anthropocentric and economic. The focus is thus put onto the role of the United
Nations as the pioneer of the former and the World Bank as a representative of the latter. These
approaches are essential for the dwellings upon accountability, as the International Organization
are covering in their efforts solely those activities, which they deem to be fundamental to their
mandates. Therefore they transpire into the accountability architecture and further determine the

object of the accountability relations.

The International Organizations are described in their fundamental institutional and
paradigmatic aspects, in order to shed the light onto the differences in between the existent
approaches to human rights, and environmental and social concerns that transpire into the

accountability design. Then the Chapter introduces the human rights-based approach of the

°7 Sarkar, Rumu. IDL: Rule of Law, Human Rights & Global Finance. op. cit, p. 81.
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United Nations and the economics-based concerns of the World Bank Group in order to discern

the opinion spectrum.
3.2 United Nations

The United Nations is doubtlessly one of the main players of the International
Development System, whereas the international development forms one of the three main pillars
of the UN. The UN itself is not directly involved in the development assistance in the field,
whereas its undertakings are rather carried by a range of specialized agencies and funds.
Since 1997,”® UN groups its development agencies into the UNDG in order to unify and
streamline the efforts of the complex system of its specialized agencies. The UNDG itself is a
loose association of a variety of funds, programs, specialized agencies, and other institutional
units. Within the UNDG, the UNDP is awarded the leading role, with the Administrator (the
main officer) of the UNDG sitting as chairman thereof charged with briefing the Secretary

General on its progress.

It must be noted, that in the decision-making process, the development efforts are steered
through the UNGA and other organs that decide through the simple majority of votes, whereas
the large number of developing States usually tends to outvote the developed ones. The voting
margin retained by the Group of 77 and China means there is a control over majority of the vote
in the UNGA that has implications to the control over the development system as well.”” One of
the results of this institutional design is that the developed countries prefer to channel their

development efforts and financing through the WB.

One of the main issues that the UN has to face in its development effort is the
redistribution of mandates and funding among all its agencies that sometimes tends to cause

tensions and certain inefficacies in the system. The allegations of the absence of holistic and

% The decision to establish the UNDG was taken upon the endorsement of report "Renewing the United Nations: A
Programme of Reform" pioneered by then Secretary General Kofi Annan by the General Assembly. See also UN
Doc. A/51/950. Renewing the United Nations: A Programme for Reform. Report of the Secretary General. 14 July
1997; United Nations Development Group. About the UNDG [online], retrieved 20 December 2016. Available at:
https://undg.org/home/about-undg/.

% Chesterman, Simon, Thomas M. Franck a David Malone. Law and practice of the United Nations: documents and
commentary. New York: Oxford University Press, 2008. ISBN 978-0-19-530842-6.
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comprehensive approach, usually named as the goal of “delivering as one” are very frequently
raised within the discourse. There are also certain voices that suggest that the UN should
undertake to gain more coordinative role throughout the whole International Development

System.
3.2.1 Mandate and its substantive content

The mandate of the United Nations in the field of international development primarily
stems from its constituent instrument, the Charter of the United Nations. The founding document
of the UN, the Charter is inherently based on principles of humanity and solidarity that it comes
with no surprise that even the field of international development the concerns for human rights
are predominant. The UN agencies that are charged with international development have to bear,
and comply with, the commitments made in the Charter; this orientation resulted in an
anthropocentric (mankind-oriented) approach to development, which puts the human in the

centre of all efforts, only circumstantially admitting other concerns.

There are numerous links to the aforementioned. It starts with the commitment in the
Preamble of the Charter "to reaffirm faith in fundamental human rights, in the dignity and worth
of the human person, in the equal rights of men and women and of nations large and small."""
Furthermore, it is among the purposes and principles of the UN, there is an intention "fo achieve
international cooperation in solving international problems of an economic, social, cultural, or
humanitarian character, and in promoting and encouraging respect for human rights and for
fundamental freedoms for all without distinction as to race, sex, language, or religion."""" These
standpoints serve as stepping stones for further policy setting throughout the whole UN system,
resulting in the rights-based approach. This is characterized by the underlying concept that
"[h]uman rights provide a means of empowering all people to make decision about their own

lives rather than being the passive objects of choices made on their behalf."'*

% UN Charter, Preamble.

""" UN Charter, Article 1.

192 United Nations Development Programme. A Human Rights-based Approach to Development Programming in
UNDP — Adding the Missing Link. p. 1.
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Despite the general orientation of the UN, it has numerously acknowledged that the
weight of the human rights concerns must be emphasized at all levels of decision-making
process, especially in relation to the international development. This resulted in various
programmes and efforts. One of the first signs thereof was the pronouncement of the right to
development in 1986.'” The right to development, sometimes criticized to be "right to

anything""**

, shall be nothing less than "an inalienable human right by virtue of which every
human person and all peoples are entitled to participate in, contribute to, and enjoy economic,
social, cultural and political development, in which all human rights and fundamental freedoms
can be fully realized.""® Further efforts in this regard were undertaken by the former Secretary
General of the UN Kofi Annan, who relentlessly stated that "There can be no peace without
development, no development without peace, and neither without human rights.”106 On this
notion and various strategies enacted by Kofi Annan vaguely follows the Human Rights up Front
initiative, which was launched by his successor, Bank Ki-Moon in late 2013. Even this shall
make human rights a "system-wide core responsibility."""” The up Front is, among other reasons,
partially a response to the allegations of severe human rights violations committed by the UN

peacekeeping forces, and other UN personnel that put the main mission in the field of

development thereof at risk. '*®
2.2.3 Accountability architecture

The accountability architecture of United Nations disambiguates into UN-wide platforms
and particular systems pertaining to each of its Specialized Agencies and Funds, respectively.
In this spirit, each Specialized Agency is to a certain extent accountable to ECOSOC, one of the
main organs of the UN. Furthermore both the UN and the Specialized Agencies and Funds are

1% UN Doc. A/RES/41/128. Declaration on the Right to Development. 4 December 1986.

1% These concerns were voiced especially and unsurprisingly by the developed nations. Such opinion is captured for
example in Kirchmeier, Felix. The Right to Development — where do we stand? State of the debate on the Right to
Development. In: Dialogue on Globalization. 23, July 2006. Friedrich Ebert Stiftung.

1% UN Doc. A/RES/41/128. Declaration on the Right to Development. 4 December 1986. Article 1 (1).

1% UN Doc. A/95/2005. In larger freedom: towards development, security and human rights for all. Report of the
Secretary-General. 21 March 2005.

197 United Nations Development Group. Human Rights up Front Initiative. [online] Retrived on 20 December 2016.
Available at:  https://undg.org/home/guidance-policies/country-programming-principles/human-rights/rights-up-
front-initiative/.

% United Nations Secretary General. Human Rights up Front: A summary for staff. Available at:
http://www.un.org/News/dh/pdf/english/2016/Human-Rights-up-Front.pdf.

43


https://undg.org/home/guidance-policies/country-programming-principles/human-rights/rights-up-front-initiative/
https://undg.org/home/guidance-policies/country-programming-principles/human-rights/rights-up-front-initiative/
http://www.un.org/News/dh/pdf/english/2016/Human-Rights-up-Front.pdf

accountable to the Member States for the deliverance of its mandates. This transpires into general
decision-making process in the UN as well as into a sort of Donor States Accountability. The
latter applies especially in case of Funds, such as the UNDP, where the accountability is secured
through special competent bodies. If the Member State contributes to the fulfillment of the
purpose of the particular limb of the UN, there are enhanced ways of holding the Fund
accountable. An example of this is the Executive Board of the UNDP, which comprises of
36 member States operating on a rotational basis, whereas the head of the Administrator of the

UNDP updates the Executive Board regularly on the outcomes of UNDP undertakings.

When it comes to institutionalized units that serve accountability concerns, especially
relevant are the United Nations Board of Auditors and the Joint Inspection Unit. The United
Nations Board of Auditors should serve as independent external auditors. Pursuant to its
establishing resolution, its task is to "/...] conduct the audit under the provisions of this
resolution in such manner as it thinks fit and may engage commercial public auditors of
international repute."'” Tt reports to the General Assembly, by which it is a means of securing
accountability of the UN towards its Member States, with no implications for international
responsibility; hence it falls solely within accountability mechanisms. The Joint Inspection Unit
(the "JIU") is a group of inspectors coming from national supervision bodies. The powers of the
inspectors are defined in the Statute of the JIU as follows: "The Inspectors shall have the
broadest powers of investigation in all matters having a bearing on the efficiency of the services

"% The Joint Inspection Unit refers to the organization that adopts its

and the proper use of funds.
Statute concerning its matters in the form of reports, notes and confidential letters. '
UNDP adopted the Statute and is thus subject to the control thereof.''> As the information
provided by the JIU is weighed by the competent organs of the participating organization, in case
of UNDP the JIU reports to the Executive Board. In this regard, this is again a means of securing
accountability, including funds efficiency, towards Member States, and Donor States in

particular.

' UN Doc. General Assembly Resolution 74 (I). Appointment of External Auditors. Clause (e).

"9 UN Doc. General Assembly Resolution, Fifth Committee 31/192. Statute of the Joint Inspection Unit, Article 5
(1).

" bid. Article 11 (1).

"2 For a full list of participating organizations, see: https:/www.unjiu.org/en/partners/Pages/Participating-
Organizations.aspx.

44


https://www.unjiu.org/en/partners/Pages/Participating-Organizations.aspx
https://www.unjiu.org/en/partners/Pages/Participating-Organizations.aspx

Concerning UNDP's accountability system in particular, its foundation was laid by
General Assembly resolution 26/88, and further reaffirmed by General Assembly resolution
59/250.'" Currently, the current system was implemented upon the Decision 2007/29 of the
UNDP Executive Board.''* Here the Executive Board requested that the UNDP (jointly with the
United Nations Population Fund) submits "/...] an oversight policy that also defines the concepts
of accountability and transparency as well as disclosure and confidentiality in the management
of [its] operational activities[.]"""> Upon this call, the UNDP defined accountability as "the
obligation to (i) demonstrate that work has been conducted in accordance with agreed rules and
standards and (ii) report fairly and accurately on performance results vis-a-vis mandated roles
and/or plans." ''® Concerning the subjects, to which the UNDP considers itself directly
accountable, these are 1) the so-called "programme countries", i.e. the hosting states of
development assistance, 2) project beneficiaries, i.e. individuals and communities, and 3) donors,

i.e. the member States contributing to the funding of the UNDP activities.''’

In terms of content, the UNDP's accountability system consists of an accountability

framework and an oversight policy.''®

The former encompasses thorough range of activities,
including monitoring and analysis, various policies and processes, whereas the latter is directed at
other stakeholders, and comprises reporting, evaluation and reassurance measures.'"” In addition
thereto, the UNDP distinguishes among organizational, coordination, programmatic and staff
accountability, within efforts to cover all branches of its involvement.'?’ The UNDP internal
accountability unit, the Office of Audit and Investigations, which is the primary accountability
body within UNDP, also reviews any misconduct in relation to the internal policies and UN

Standards of Conduct in accordance with the UNDP Legal Framework for Addressing

"5 UN Doc. A/RES/59/250. Triennial comprehensive policy review of operational activities for development of the
United Nations System, p. 3, Clause 8., p. 10, Clauses 58 and 59.

"4 United Nations Development Programme. Executive Board [online] Retrieved 14 February 2017. Available at :
http://www.undp.org/content/undp/en/home/operations/executive_board/overview.html.

'*"UN Doc. DP/2008/2, Decision 2007/29 Internal audit and oversight: UNDP, UNFPA and UNOPS, 22 June 2007,
p. 24, Clause 11.

"1° UN Doc. DP/2008/16/Rev.1. The UNDP accountability system: Accountability framework and oversight policy,
p. 4, Clause 3.

"7 1bid, p. 5, Clause 5.

"® Ibid, p. 6, Clause 10.

"% 1bid, p. 6, Clauses 11 and 12.

"2 1bid, p. 9, Part D.
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Non-Compliance. Due to its scope of operation, which includes fraudulent conduct,
misrepresentations and other infringements, it falls outside the scope of this Paper. UNDP is also
subject to external UN oversight by the units described above. UNDP set up its own Audit
Advisory Committee to assist the Administrator with the delivering of the policies, Office of
Audit and Investigations that investigates internal misconduct and Evaluation Office, which
provides input concerning revision of policies.'*! In addition to the above, in 2015 the UNDP also
set up the Social and Environmental Compliance Review and Stakeholder Response Mechanism,

which is an accountability mechanism that shall be described in the next Section.

2.3 World Bank

The term World Bank (hereinafter referred to as the "WB") refers to the International
Bank for Reconstruction and Development and the International Development Association.
Ever since its formation in 1944, the World Bank has served as a platform for facilitation of the
development aid through granting loans for projects in developing countries with the overarching
objective of eradication of poverty. Due to its nature of a public and development organization,'*
to the broad scope of its mandate and operation, as well as because of its past wrongs, the World
Bank has been under close scrutiny from both its member states as well as the public and civil
society. In light of this, the World Bank has been regularly updating its accountability

architecture. This resulted in significant developments in this field, as it gave rise to the very first

international accountability mechanism, the World Bank Inspection Panel.
2.3.1 Structural fundamentals of the WB

As mentioned above, the World Bank consists of two separate entities. Each of them has
its own founding document, the Articles of Agreement that determine the institutional and
ideological fundamentals thereof. The two arms differ in numerous issues, including its purposes.
The primary purpose of the IBRD is "including the restoration of economies destroyed or

disrupted by war, the reconversion of productive facilities to peacetime needs and the

"2 Ibid, p. 16, Clauses 48 and following.
'22 Ebrahim, Alnoor and Steve Herz. Accountability in Complex Organizations: World Bank Responses to Civil
Society. In: Harvard Business School Working Knowledge. p. 3.
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encouragement of the development of productive facilities and resources in less developed
countries."'” The IBRD Articles of Association, however, list also the promotion of private
foreign investment, growth of international trade, and international investment in general. Hence
the IBRD represents a hybrid development aid institution based on commercial purposes. On the
other hand, the primary purpose of IDA is " economic development, increase productivity and
thus raise standards of living in the less-developed areas of the world included within the
Association's membership, in particular by providing finance to meet their important
developmental requirements on terms which are more flexible and bear less heavily on the
balance of payments than those of conventional loans, thereby furthering the developmental
objectives of the International Bank for Reconstruction and Development and supplementing its
activities.""** Such delimitation of purposes and competence also draws on the relation between
the two institutions, whereas the IBRD is the prevailing actor, although the IDA expressly retains

. . . . . 12
institutional and financial independence.'*’

Institutionally, the World Bank belongs to the World Bank Group, whereas the relation
between the World Bank and the WBG is that World Bank is bound by the common WBG
internal directives, but may also adopt its own operational and other policies. Concerning the
relationship between the World Bank and the UN, the World Bank is a specialized agency of the
UN, by means of an ad hoc agreement between the World Bank and ECOSOC pursuant to the
Articles 57 and 63 of the Charter. The WBG also serves as an observer to the UNDG.

2.3.2 Membership structure and large donors

The members of the IBRD and IDA are supposed to subscribe funds as shares of the
capital stock. Here the business-like model transpires, whereas large donors, i.e. the members
who subscribe substantially higher amounts, are given a wide range of privileges, including, but
not limited to, enhanced influence on World Bank operation. It comes as no surprise that the list

of major donors to the World Bank infrastructure, does not bring up too much astonishment, as it

'2 Articles of Agreement of International Bank for Reconstruction and Development, effective as of February 16,
1989. Article I (Purposes).

12 Articles of Agreement of International Development Association, effective as of September 24, 1960.

12 See Articles of Agreement of International Development Association, effective as of September 24, 1960. Article
VI (Organization and Management), Section 66 (Relationship to the Bank).
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is mostly a denomination of major actors on the world scene: China, France, Germany, Japan,
United Kingdom and the United States.'*® The largest donors retain the power to substantially
influence the course of the World Bank through appointment of officers or high voting power as
described below. Subsequently these powers have caused that the wealthy developed nations
prefer having their development investment facilitated by the WB, instead of the more
mainstream and procedurally equitable UN. Simply put, if a State shall decide, which platform to
use for the facilitation of its development undertakings, States with bigger budgets for
development aid tend to choose WB, which enables more effective promotion of their interests

and influence.

Within the IBRD voting system, the votes are weighed in such a manner, that precludes
the poorer States (that are indeed in the majority), to outvote the most significant contributors to
the WB’s operation. In particular, the each member share of voting power amounts to the sum of
the so-called “basic votes” and “share votes”.'”” Generally the Bank decides by simple majority
of votes. The voting system of the IDA is just as much linked to the shareholder power therein, as
it accords 500 basic votes to each member, plus one additional vote for each $ 5,000 of the initial
subscription.'* The voting rights, albeit crucial in the decision-making, are not the only domain,
where the World Bank largely favors big donors before the other members. In the design of its
institutional framework, the IBRD Articles of Association vest in each of the five largest donors
the power to appoint their own Executive Director. The remaining seven Executive Directors of
the panel of twelve are then appointed by the remaining governors within the Board of
Governors, excluding those of members that already have chosen their Executive Director. This
is a rather diplomatic way how to secure the like-minded majority of big donors even among the
Executive Directors. From the structure of World Bank membership, it can be easily concluded

that it is highly unlikely that like-minded countries (mostly those that would belong to the UN

126 See World Bank. IBRD Subscriptions and Voting Power of Member Countries [online]. Available at:
http://siteresources.worldbank.org/BODINT/Resources/278027-1215524804501/IBRDCountryVotingTable.pdf, and
WORLD BANK. IDA  Voting Power of Member Countries [online].  Available  at:
http://siteresources.worldbank.org/BODINT/Resources/278027-1215524804501/IDACountryVotingTable.pdf.

127 Articles of Agreement of the International Bank for Reconstruction and Development, Article 5 (Organization
and Management), Section 3 (Voting).

12 Articles of Agreement of the International Development Association, Article VI (Organization and Management),
Section 3 (Voting).
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groups of EU, and WGAO), would turn out incapable of consenting on at least three governors,
and thus secure the majority for the opinion of large donors among the Executive Directors
smoothly. This is especially relevant, since, as described below, the Executive Directors dispose
of wide-ranging powers not just with regards to the accountability architecture, but also its

practical operation. The IDA Executive Directors are ex officio those of the IBRD.
2.3.3 Safeguard Policies and Accountability Architecture

In case of the World Bank, the paradigmatic setting is reflected especially in the scope of
review within the accountability architecture, not the design thereof per se. The accountability
concerns are focused on the maintenance of the WB internal policies; therefore the paradigmatic
orientation of the WB determines which interests are going to be ascribed greater weight within
the process. In this regard, the World Bank has been historically reluctant to acknowledge the

human rights concerns to be legitimate in terms of its policy setting.

In order to fully discern ideological foundation of the WB, it is handy to closely examine
the respective Articles of Agreement. The main ideological standpoint is that the World Bank
shall be predominantly occupied with concerns regarding economical effectiveness.
Human rights are not namely mentioned in the document. Precisely, this approach may be
tracked to IBRD Articles of Association Article III (General Provisions Relating to Loans and
Guarantees), Section 5 (Use of Loans Guaranteed, Participated in or Made by the Bank),

alinea b) which states as follows:

“The Bank shall make arrangements to ensure that the proceeds of any loan are used only
for the purposes for which the loan was granted, with due attention to considerations of
economy and efficiency and without regard to political or other non-economic influences

. . 129
or considerations.”

This standpoint expressly renounces any consideration made to political or other non-economic

influences or considerations, without giving interpretation to clarify the meaning of the terms

"2 Articles of Agreement of the International Bank for Reconstruction and Development, Article III (General
Provisions Relating to Loans and Guarantees), Section 5 (Use of Loans Guaranteed, Participated in or Made by the
Bank).
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used. Furthermore there are identical articles that contain express prohibition of any political

activity in both IBRD and IDA Articles of Association, which states as follows:

“The [IBRD/IDA] and its officers shall not interfere in the political affairs of any
member, nor shall they be influenced in their decisions by the political character of the
member or members concerned. Only economic considerations shall be relevant to their
decisions, and these considerations shall be weighed impartially in order to achieve the

purposes stated in Article 1.'°

This paradigmatic orientation caused distress and subsequent dismissal of various accountability
concerns in projects, where the client (the country in which the project was undertaken) was as
thoroughly engaged, as any accountability proceedings would inevitably affect such client as
well. As Horta puts it, the problem with the WB’s approach to the human rights in a nutshell is
the statement included in the inspection report pertaining to the 2001 World Bank projects in
Chad, namely the Petroleum Development and Pipeline Project, Management of the Petroleum
Economy Project, Petroleum Sector Management Capacity Building Project. The statement reads

as follows:

“The Bank is concerned by human rights in Chad as elsewhere, but its mandate does not

extend to political human rights.”"!

Curiously enough, this limitation does not apply to all human rights, but solely the "political
ones". In this spirit World Bank standards tend to prefer the development pertaining to the
economic, cultural and social rights and especially focus onto the protection of environment. This
transpires into the Operational Policies (also called Safeguard Policies) that are protected under
the accountability architecture. The Safeguard Policies may be divided into environmental, social
and legal ones. The environmental ones concern a wide range of issues, including special norms
for the Environmental Assessment. On the other hand, the ones that dwell upon the communities

influenced by the investments, there are solely two policies relating thereto: the OP 4.12 on

BOIBRD Articles of Agreement, Article IV (Operations), Section 10 (Political Activity Prohibited), and IDA AoA,
Article V (Operations), Section 6 (Politcal Activity Prohibited).

! Horta, Corinna. Rhetoric and Reality: Human Rights and the World Bank. In: Harvard Human Rights Journal,
Vol. 15, p.227.
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Involuntary Resettlement and OP 4.10 concerning Indigenous Peoples. Given the wide range of

WB undertakings, this seems rather narrow.

Some commentators claim that the WB has been also subject to the anthropocentric
tendencies. But even if such anthropocentric transition indeed took place, it still pertains mostly
to the acknowledgement of the importance of social and economic rights, whereas the civil and
political ones are still a controversial point in the policies.132 There are some distinct efforts that
could be linked to such paradigmatic shift nonetheless, perhaps most striking example is the

newly issued WBG Gender Strategy for 2016 — 2023.'%

The commitments in the Operational Policies reach beyond the necessary range of the
Articles of Association. They mirror, to a certain extent, general obligations under human rights
law, and norms pertaining to the protection of environment. As described above, the legal nature
of the obligations that WB undertook is disputable and the doctrine is not unanimous on whether
they constitute international obligations. It is safe to say, however, that at least to a certain extent,
the obligations are commitments directed on protection of reputation and legitimacy. The lack
thereof could cause the diminishment in funding and subsequently adversely affect the
development process. Also it may be discerned that there must have been certain Donor State
pressure as well. Other possible explanation is rather a circular argument; if World Bank is
predominantly concerned with the economic aspects of its projects, one might contend that the
marginal costs of human rights’ violations are outweighed by the pros of maintaining a healthy
balance, or appearances, of efforts made for its amelioration. If we ascend to this premise, the
human rights concerns are no longer a political issue, but rather a managerial question,

henceforth acceptable.

Speaking of the setting of the accountability architecture, it does not differ too much in
the case of the WB compared to the UNDP as described above. WB also has a plethora of

internal review platforms, e.g. the Independent Evaluation Group, Internal Auditing Department

"2 Horta, Corinna. Rhetoric and Reality: Human Rights and the World Bank, op. cit, p. 228

3> World Bank Group. World Bank Group Gender Strategy (FY16-23) : Gender Equality, Poverty Reduction and
Inclusive Growth. World Bank, Washington, DC, 2015, License: CC BY 3.0 IGO. Available at:
https://openknowledge.worldbank.org/handle/10986/23425.
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and Department of Institutional Integrity, various advisory panels and thorough system of
reporting and disclosure.'** Again, just like in the case of the UNDP, the WB distinguishes
between four levels of accountability that concern the following: 1) staff, 2) project, 3) policy and

4) board governance.'

13 Parish, Matthew. An Essay on the Accountability of International Organizations. op. cit., p. 291.
1> Ebrahim, Alnoor and Steve Herz. Accountability in Complex Organizations: World Bank Responses to Civil
Society. op. cit., p. 15.
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3.  Specific accountability mechanisms of IDL

3.1 Introduction

It may be distinguished between two main forms of securing accountability of
International Organizations of IDL: continuous monitoring and evaluation undertakings within
the International Organization, and subjecting the International Organization to a review of an
administrative panel that acts towards the individual. The latter are the so-called international
accountability mechanisms (whom shall be referred to interchangeably also as accountability

mechanisms), which are endemism of the IDL; hence they deserve further analysis.

Outside the IDL, it may be generally distinguished among three main groupings of
existent accountability mechanisms: (i) judicial bodies, (ii) institutions of internal administrative
review, and (iii) treaty bodies. In the International Development System, however, there are
basically exclusively institutions of internal administrative review that are quasi-judicial
mechanisms with clearly defined internal objective, serving both the International Organization

that established them as well as to a certain extent the individual that seeks remedy.

The main reasoning behind granting an individual a right to bring such claims may be
connected to reputation, legitimacy and/or to the promotion of the good governance norms as
described in the previous chapter. Otherwise it could be also a reaction to the current setting of

the International Organizations, whereas it has been summed up as follows:

"Denying persons affected by their decisions due process or legal review has rendered
International Organizations subject to the obvious criticism that they float in a legal
vacuum, their actions unaccountable to any judicial authority whatsoever. To deflect that
criticism, several such organizations have established their own internal review

. 136
mechanisms."

The efforts of the International Organizations of the IDL to establish such mechanism instead of

residing to existent means of remedy is given mostly by their nature as well as the function of the

136 parish, Matthew. An Essay on the Accountability of International Organizations. op. cit., p. 284.
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accountability mechanisms. It must be emphasized that the function of the accountability
mechanisms is predominantly to aid the governing bodies of the respective International
Organizations to rectify the undesirable state. If, over the course of the process, compensation to
an individual is granted, then it is rather a circumstantial occurrence. Furthermore, although the
International Organizations possess legal personality of international law, they are not States,
thus they are incapable of acceding to the regular judicial bodies or treaty bodies. Secondly, even
if such accession was possible, it would be very likely that the International Organizations would
hesitate to do so, while their own accountability mechanisms are observed and somehow limited
into a certain range. Lastly, there would be a pressing issue, whether it would actually make sense

for the International Organization to accede to such mechanisms, for rather practical reasons.

The accountability mechanisms are then panels or other entities serving the mission of
internal administrative review. They stem from traditional institutes of international law: the
commissions of inquiry. They are, however, directly linked to a particular organization and are of
a permanent nature, which affects their setting, main rules of operation, and leads to the creation
of a consistent decision practice. The first International Organization of the IDL to establish such
mechanism was the World Bank. Its Inspection Panel has been a breakthrough in this field of
international law, and therefore most of the existent accountability mechanisms draw from the

lessons learned from the Inspection Panel.

The purpose of this chapter is to firstly describe the fundamental features of these
accountability mechanisms and their status under international law. Secondly, since there are
many similarities among these accountability mechanisms, their common features and
denominators shall be summarized in the second part. Third part of this chapter examines more
closely the existent accountability mechanisms, whereby the emphasis and focus is put onto the
features in which they differ. This Chapter does not, however, aspire to give an exhausting

overview or comparison of the existent accountability mechanisms under the system of IDL."’

7 The reasoning behind this is that such analyses have been made already by numerous authors, and the

comparison would be in my opinion of no further benefit whatsoever. While I was drafting this Chapter, I relied on
comparison charts made by the International Accountability Mechanism Network, as well as on the wonderful
comparative study undertaken by Daniel Bradlow in Bradlow, Daniel. Private Complaints and International
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3.1.1 Main features of the existent accountability mechanisms

The main feature of any accountability mechanism of IDL is that it provides direct locus
standi to an individual in a possibility of bringing one's claim of material adverse effect caused
by the International Organization. The existent accountability mechanisms are mostly founded on
features similar to the well-known mechanisms for peaceful settlement of international disputes.
Accountability mechanisms are above all sharing some features with the commissions of inquiry
as well as conciliation bodies. They are not, however, fully susceptible of falling into either of
these categories. In particular, the model of accountability mechanisms may be tracked to the
commissions of inquiry. In particular, the genesis of the Inspection Panel suggests a great deal of
inspiration from the independent commission to study the World Bank's involvement in the
Sardar Sarovar Water Project in India, which was appointed in 1991. There were even proposals
that the accountability mechanism should be nothing more than a permanent version of such
commission with a broader mandate; these were taken into consideration and definitely had some

influence over the creation of the project, albeit they were not fully accepted.'*®

The accountability mechanisms perform basic range of functions: firstly they serve
problem-solving, as they aim at settling disputes between the International Organization and the
adversely affected individual. To this end, they conduct investigations, whereas compensation to
the affected individuals may be granted either directly, or within the framework of a wider,
systematic solution. Second function pertains to the compliance review, ie. that the
accountability mechanism examines, whether the International Organization adhered to its own
internal policies. Some of the mechanisms also enjoy advisory powers, as they may advise the

International Organization on the best means of remedying the undesirable state.
3.1.3 Common features of international accountability mechanisms

There is a plethora of similar features that were replicated from one accountability

mechanism to another. This is partially because of the World Bank leading role that has been

Organizations: A Comparative Study of the Independent Inspection Mechanisms in International Financial
Institutions. In: Georgetown Journal of International Law, Vol. 36, Issue 2 (2005), pp. 403-494.

"% Bradlow, Daniel D. International Organizations and Private Complaints: The Case of the World Bank Inspection
Panel. In: Virginia Journal of International Law, Vol. 34, Issue 3 (Spring 1994), pp. 553 — 614, p. 563.
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briefly outlined above and shall be further emphasized throughout this chapter. Secondly, the
mechanisms themselves vaguely group into the Independent Accountability Mechanisms
Network (the “IAMnet”). This serves as a virtual network of the mechanisms, and a platform for
exchange of information, ideas, and assistance. All those accountability mechanisms that are
subject of review of this thesis are members of this network.'*’ Hence the international
accountability mechanisms exchange lessons learned, which supports continuous mutual

convergence.

The common features can be mostly divided into these fields: (i) institutional setting,
(ii1) request-based procedure, (iii) range of examination, (iv) multi-staged procedure, and (v) non-

binding nature of recommendations

Ad (i): the international accountability mechanisms tend to be a part of the organizational
charts of their respective organizations, albeit formally and materially independent in their
reviews. They are no stand-alone mechanisms with their own separate mandates and secretariats.
Rather they are driven within the main structure of the respective International Organization, also
in terms of human resources aspects.'*’ Secondly, and perhaps even more importantly, the
selection and removal of officials into these mechanisms is entirely or at least partially at the
discretion of the main governing bodies of the International Organization. Lastly, the governing
bodies are very closely involved in the procedure of revision, whereas they exchange
communications with the reviewing panel and otherwise cooperate. This institutional setting

raises concerns as of independence of the accountability mechanisms.

Ad (i1): this is largely procedural aspect that stems from the limited options in design of
the accountability mechanisms. When the World Bank Inspection Panel was set in 1993, it laid
down a structure that has been largely followed throughout the system. Here, the procedure of
accountability review is triggered through a request of two or more individuals, which may file

through a representative. The precondition is that such individuals were adversely affected by the

% For a full list of IAMnet participants, please see: http://independentaccountabilitymechanism.net

1% For example in case of the IAD MICI the cooperation between the IAD Board of Executive Directors and the IAD
Human Resources Cooperation in terms of issues related to human resources management is actually stressed in the
mandate document of the MICI itself.

56


http://independentaccountabilitymechanism.net/

operational policies or otherwise delimitated documents. Thus the accountability mechanisms

serve as recourse mechanisms, and do not have the powers to investigate independently

ex officio.

Ad (ii): the range of examination, i. e. the reference documents that must be complied
with is usually linked to the internal regulation of the International Organization which are the
operational policies (or otherwise named rules). It must be noted that the accountability
mechanism either examines the policies in their entirety (e.g. World Bank IP), or its mandate
specifically designates only some of the operational policies (e.g. the MICI). Henceforth the
accountability mechanisms do not have the competence to examine in general, whether a breach
of international law, or international human rights law occurred. Their mandate is therefore

substantially reduced to the issues of compliance with the designated OPs or other safeguards.

Ad (iv): just like the request-based methodic, even this is a procedural matter arising out
of the World Bank Inspection Panel model. The procedure is multi-staged into two to three
phases. First is eligibility phase, which serves for the international accountability mechanisms to
reject certain requests that are inadmissible for example because they fall outside the scope of
review of the international accountability mechanism or otherwise do not fulfill the necessary
criteria. Second is sometimes the consultation phase, which is even voluntary in case of some of
the mechanisms (e.g. mechanisms of the development banks other than the WB), which should
serve conciliatory resolution of the issue and possibly with settlement without the necessity of
further steps. Third is the core of the review and investigation, the fact-finding phase, which
results in the non-binding recommendations. Second and third phases are sometimes merged in

one procedurally.

Ad (v): the non-binding nature of observations is inherently bound in these types of
mechanisms. In theory this model works, because the accountability mechanisms serve
predominantly as sources of institutional review of the procedures of the respective International
Organization. Nonetheless, as the individuals sitting on the panel cannot have a say in the design
of the concerned projects, for this reason the members sitting accountability mechanism are
personally incapable of proposing more holistic and structural changes to the respective
International Organization. It makes therefore sense that the governing entity overtakes the

findings and incorporates them by itself. But even though this model seems perfectly reasonable,
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there have been cases in the past, where the executive bodies disregarded the non-binding
recommendations even in cases of flagrant and grave wrongs. Perhaps the most pressing example
of this scenario occurred in the 1995 PLANAFLORO claim, where WB Executive Directors
decided against full inspection conducted by the IP, amidst substantiated flagrant violations of

WB operational policies, and instead chose to conduct institutional review of the project.'*!

Please note, that these observations represent mostly a simplified deduction, whereas each
of the accountability mechanisms has its idiosyncratic features that are sometimes unmatched in
the system. Hence the next section examines further these features in the particular accountability
mechanisms: the UNDP SECRM, World Bank Inspection Panel and IMF/MIGA CAO, and

further selected accountability mechanisms.
3.3 UNDP

The UNDP international accountability mechanism - the Social and Environmental
Compliance Review and Stakeholder Response Mechanism (the SECRM) is relatively new, as it

142
. It secures

was established by UNDP in June 2014, coming into effect as of 1 January 2015.
the compliance with the Social and Environmental Standards and the Social and Environmental
Screening Procedure, as well specific commitments in relation to a particular programme or
project.'* In general, there are three overarching branches that are safeguarded through these
principles: the human rights, gender equality and women’s empowerment, and environmental

sustainability.

As the name of the international accountability mechanism indicates, it comprises of two
sections: one is the Social and Environmental Compliance Unit (“SECU”) that investigates

allegations of non-compliance with the standards. Second is the Stakeholder Response

! More on the PLANAFORO controversy for example Hunter, David. Amazon Burning and the World Bank:

Lessons from the Second World Bank Inspection Panel Claim. op. cit.

142 United Nations Development Programme. UNDP’s Social and Environmental Standards, effective on 1 January
2015. Available online at: http://www.undp.org/content/undp/en/home/librarypage/operations1/undp-social-and-
environmental-standards.html.

' United Nations Development Programme. Social and Environmental Compliance Unit and Stakeholder Response
Mechanism Brochure. 22 December 2014, p. 3. Available online at:
http://www.undp.org/content/undp/en/home/librarypage/operations1/secu-and-srm-brochure.html.
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Mechanism (“SRM”) that works as a mediation platform to address claims as well as other
disputes in relation to the UNDP projects.'** The claimants may choose either one. The procedure
in specific scenarios is focused mostly on the resolution of systemic mishaps in the design of the

project.

The operation of both units has been rather scarce so far, given they are in operation
solely for two years; the SECU and SRM both received two claims from identical requesters,
SRM on the top of it one more other request.'*’ Given the short time frame, no cases have been

resolved yet.

The SECU review is again trigged throng a complaint, filed by a person or a community
“who believes the environment or their wellbeing may be affected by a UNDP-supported project
or programme.”"* In order to have its case heard by SRM, any person or community must file a
request for response from the SRM, if they deem to have been or are likely to be adversely
affected by any of the UNDP projects. There is, however, a precondition, that such requester

must have communicated the raised concerns to the UNDP or its partners first.
3.3 World Bank Group

The essential blocks of accountability construction in terms of the WBG are 1) the
Inspection Panel pertaining to the World Bank as the public arm of the WBG, and 2) the
Compliance Advisor and Ombudsman of IFC and MIGA, the organizations aimed at private
sector lending. Fundamentally the role of these accountability mechanisms is to give recourse and
enable remedial procedures to those who have been adversely affected by the relevant bodies. Its

operation is based on assessing complaints from affected parties and individuals.

!4 United Nations Development Programme. Social and Environmental Compliance Review and Stakeholder
Response Mechanism [online]. Available at:
http://www.undp.org/content/undp/en/home/operations/accountability/secu-srm.html.

143 Case registries are available online, at https:/info.undp.org/sites/registry/secu/SECUPages/SECUSummary.aspx

for SECU and https://info.undp.org/sites/registry/srm/SRMPages/SRMSummary.aspx for SRM.
14¢ United Nations Development Programme. Social and Environmental Compliance Unit and Stakeholder Response

Mechanism Brochure, op. cit., p. 3
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In terms of structure, the two accountability mechanisms fall within the range of the so-
called "project accountability"."*’ They are predominantly directed at ensuring compliance,
whereas they enforce the internal policies of the respective entities, with an emphasis on

Safeguard and Operational Policies.
3.3.1 World Bank: Inspection Panel

When the World Bank Inspection Panel (hereinafter referred to as “the Panel” or “the IP”)
was established back in September 1993, it was somehow revolutionary step. Not only because
the World Bank was to be held accountable for adversely affecting the wellbeing of the people on
the ground, but also because the World Bank was the first International Organization, outside of
the European Union, to be subjected to accountability claims without any involvement of the
governments.'*® Its pronouncements are not binding, and serve rather as a finger to be pointed at

systematic mishaps that are subsequently fixed through accountability of political character.

As it was indicated above, the circumstances that are usually identified as having caused
the establishment of the Panel are linked to the Sardar Sarovar controversy, where the World
Bank entered into a loan agreement with India with objective of acceleration of building of
Narmada Dam. There were vast and severe human rights violations, including forced
resettlement, exclusions of rehabilitation processes. The allegations were so grave, that the World
Bank was pressed by both public and its Member States to conduct an independent review of this
project, which indicated a lack of proper environmental and social assessment studies that should

149

have been undertaken before the construction works even begun.”™ Upon these developments,

the Panel was eventually created by IBRD resolution 93-10, and IDA Resolution 93-6, whereas

both these texts are identical.'®

47 Ebrahim, Alnoor and Steve Herz. Accountability in Complex Organizations: World Bank Responses to Civil
Society. op. cit., p. 9.

'S Hunter, David. Amazon Burning and the World Bank: Lessons from the Second World Bank Inspection Panel
Claim. op. cit., p. 1

14 Komala, Ramachandra. Sardar Sarovar: An Experience Retained? In: Harvard Human Rights Journal, 19 Harv.
Hum. Rts. J. 275 (2006).

"% International Bank For Reconstruction And Development, International Development Association, Resolution No.
IBRD 93-10, Resolution No. IDA 93-6: The World Bank Inspection Panel of 22 September 1993.

60



In terms of procedural and institutional arrangements, there are three members of the
Panel that are appointed by the Executive Directors upon consultation with the President. The
procedure of the Inspection Panel is triggered through a request for inspection lodged by two or
more requesters who deem to have been adversely affected by World Bank project or policies.
The affected party must “demonstrate that its rights or interests have been or are likely to be
directly affected by an action or omission of the Bank as a result of a failure of the Bank to follow
its operational policies and procedures with respect to the design, appraisal and/or
implementation of a project financed by the Bank (including situations where the Bank is alleged
to have failed in its follow-up on the borrower's obligations under loan agreements with respect
to such policies and procedures) provided in all cases that such failure has had, or threatens to

. 151
have, a material adverse effect.”

The material adverse effect must be proven to have been
caused exclusively by the non-adherence to the operational policies of the World Bank, not by
any other party to the project, such as the hosting state. This is essentially a reflection of
ascription of influence as was described above. It must be stressed that the mandate of the
Inspection Panel is procedural, not substantive, whereas it solely aids the Bank management to
direct its efforts into deciding whether the respective operational policies were complied with or

152
not. >

The process is divided into three stages: first is eligibility screening resulting in Inspection
Panel recommendation, whether a full investigation should be conducted. The decision on the
conduct of the investigation is made by the Board of Directors. If the decision is affirmative, the
second stage - the full investigation, including review of World Bank project documentation,
field visits, meeting with requesters as well as even consulting scientific literature on the topic,'>
comes on the order. Upon the closure of this phase, the Inspection Panel gives further
recommendations, which are then assessed by the Board. The Board also decides on further

actions. The whole process is closed in the third phase, the post-investigation stage, where the

51 Ibid, alinea 12.
12 parish, Matthew. An Essay on the Accountability of International Organizations. op. cit., p. 292.
'35 The Inspection Panel At The World Bank. Operating Procedures, effective as of April 2014, alinea 54.
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Inspection Panel usually gives return visit and the Management of the World Bank secures

154

implementation of the respective Action Plan. ™" The process is constrained by strict time limits.

One of the safeguards providing for the public review of the work of the Inspection Panel
is the provisions regarding disclosure of proceedings. The resolution states that the World Bank
shall make "publicly available" the request for an inspection, the recommendation and report on
the case of the Inspection Panel as well as the decision of the Executive Directors.'”® This creates
basically an accountability structure for accountability mechanism, which shall be considered

desirable in terms of transparency and ensuring a fair and clear redress for the requestors.

The Inspection Panel also may, through its interpretation of the operational policies, influence the

approach of the World Bank."*°
3.2.2 IFC-MIGA: Compliance Advisor Ombudsman

The international accountability mechanism pertaining both to the WBG's IFC and MIGA
is the Compliance Advisor Ombudsman (the "CAO"). It is charged with examination of
environmental and social concerns arising out of projects of IFC and MIGA respectively.
Although named as ombudsman, it is still a recourse mechanism for individually lodged
complaints. Its mandate is vested in the Operational Guidelines'>” and in Terms of Reference.'*®
It serves in three roles: dispute resolution, compliance and advisory role. The parties may choose
between dispute resolution and/or compliance, advisory role is fulfilled solely with respect to the

WBG president.

In contrast to the World Bank IP, the CAO reports directly to the President of the WBG,
and informs the Board of the WBG on individual complaints. This shall have positive effect on
CAOQO's independence. Regularly, it updates the boards of IFC and MIGA respectively on its

activities in general. This differs from the other international accountability mechanisms, as the

* Ibid, p. 8.

'3 International Bank For Reconstruction And Development, International Development Association, Resolution No.
IBRD 93-10, Resolution No. IDA 93-6, para 25.

1% Bradlow, Daniel D. International Organizations and Private Complaints: The Case of the World Bank Inspection
Panel.op. cit., p, 579.

7 Office of The Compliance Advisor/Ombudsman (CAO). Operational Guidelines, effective as of March 2013.

138 Office off The Compliance Advisor/Ombudsman (CAO). Terms of Reference.
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mechanism is in itself to a large extent separated from the agencies, whose projects it examines.

This draws bigger independence, and hence reliability of the mechanism.

The Operational Guidelines also specify the possibilities in dispute resolution. The
mandate specifically enables the CAO to facilitate joint fact-finding, mediation and conciliation
proceedings as well as other means of settling the respective concerns.'> This signifies a

considerable range of undertakings that may be taken independently.

Specific is also the Compliance Appraisal Process, which may be initiated in four case
scenarios; first is when a CAO Vice President requires so in relation to any project-specific or
systemic concerns, or upon a request coming from the President or senior management of the
respective entity, either IFC or MIGA. It may also be triggered in case that the CAO determines
that it should be commenced, or if CAO Dispute Resolution arm decides to transfer the case

160

thereto. " The latter scenario extends the mandate of CAO beyond the mere request-based

procedure.
3.3 IDB Group: Independent Consultation and Investigation Mechanism

The Independent Consultation and Investigation Mechanism (the “MICI”) serves as the
independent accountability body of the IDB, and the Inter-American Investment Corporation (the
“IIC”). The IADB and IIC accountability mechanisms were initially established as separate
bodies, in 1994 and 2002 respectively. In 2010, the mechanism was revised and merged for the
two institutions altogether. Depending on which of these two institution was providing the
respective financing, that is whose operational policies are relevant for the case at hand, the MICI
procedure is governed either by the rules pertaining to the IDP (the MICI-IDB Policy), or to the
IIC rules (the MICI-IIC Policy). The MICI also examines two different types of policies: the IDP

and IIC policies pertaining to public and private sector, as well as the IIC private sector

" Office of The Compliance Advisor/Ombudsman (CAO). Operational Guidelines, op. cit., p. 14.
160 11,
Ibid, p. 16.
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guidelines. In between the years 2010 and 2016, MICI has received 104 complaints, whereas 11

cases are still pending.'®"

As it was already outlined above, the MICI greatly resembles the Inspection Panel in
terms of its structure, operation, and especially in terms of the relation in between MICI and the
Board of Executive Directors of IADB. Although the panel put the word “independent” even in
its name, and it is also regularly stressed, it faces the very same shortcomings. The board of
executive directors (of the IADB or IIC respectively) must authorize investigation, the results
thereof are again reported to the respective board, and it also has the final decision on any further
follow-up. Furthermore, it is mandatory that the requesters firstly approach the IADB Bank
Management or the IIC Management respectively. The appointment and removal of the MICI
Director is at the discretion of the Board of Executive Directors of IADB, albeit from a selection
made by a specially designated ad hoc panel. Although the panel gives certain safeguards
pertaining to the independence of the mechanism, it is still personally well interlocked with its

establishing International Organization.

The MICI serves as (i) an investigation mechanism, (ii) a provider of information
concerning its investigation, (iii) last-resort mechanism for the adversely affected individuals.'®
Just like the IP, MICI examines the proper maintenance of the operational policies of the three
organizations. The operational policies of the IADB cover a wide range of issues that are parallel
to those of the IP. For example, the main operational policies of the IADB that the MICI
safeguards concern access to information, environment and safeguards compliance, disaster risk
management, public utilities, involuntary resettlement, gender equality in development, and

indigenous peoples.'® On the other hand, the IIC expressly states, solely its Environmental and

Social Sustainability Policy and Disclosure and Social Sustainability Policy are relevant for the

! Inter-American Development Bank. The Independent Consultation and Investigation Mechanism [online].
Available at: http://www.iadb.org/en/mici/publications,19738.html.

' Inter-American Development Bank. Policy of the Independent Consultation and Investigation Mechanism of the
IDB. 16 December 2015, p. 5 Available at: http://idbdocs.iadb.org/wsdocs/getdocument.aspx?docnum=40792853.

103 Inter-American Development Bank. About the IDB. p. 4. Available at:
http://idbdocs.iadb.org/wsdocs/getdocument.aspx?docnum=39730266.
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investigation. ' This draws the attention to the number of safeguarded operational policies
compared against the entire amount of operational policies of IADB. The range provided by the
IADB covers a spectrum of human rights and equality issues, which seem progressive, and more
comprehensive, compared to the limited scope given by the IIC that resembles the World Bank

hesitance.

The MICI procedure, which is virtually identical for both IADB and IIC, is triggered
through a request, similarly as the World Bank IP. One of the compulsory requirements are that

the requesters describe their efforts to consult the issue with the IADB management first.

The investigation scenario followed by the MICI is divided into two phases:
(1) the Consultation Phase, and (ii) the Compliance Review Phase. The former is a voluntary and
rather flexible tool that serves as a mediation and settlement facilitator. One possible result of the
Consultation Phrase can be a settlement agreement among the Parties, which may then monitored
by the MICL'® The latter is then an investigation and fact-finding procedure. Curiously, the
requesters have to indicate, whether they desire the Consultation Phase or the Compliance
Review Phase, or opt for both, or in case of IADB procedure even just request further

166

information. "~ If they choose both, they proceed sequentially, beginning with Consultation

Phase. If the Compliance Review Phase begun the Consultation Phase cannot be reopened.'®’

Another interesting feature in the MICI procedure is the possibility of suspension of
execution of IADB project. While the request does not in itself convey the power to halt the
execution thereof, the MICI Director may recommend to the Board or to the Donors Committee
to suspend it. This may happen if “serious irreparable Harm may result from the continued
execution of a Bank-Financed Operation.”'®® This extends the competence of the MICI procedure

beyond the thresholds set for the other accountability mechanisms.

' Inter-American Development Bank. Policy of the Independent Consultation and Investigation Mechanism of the
1IC. op. cit., p. 3 Available at: http://idbdocs.iadb.org/wsdocs/getdocument.aspx?docnum=40151002.

' Inter-American Development Bank. A4bout the IDB,op. cit., p. 5

' Inter-American Development Bank. Policy of the Independent Consultation and Investigation Mechanism of the
IDB, op. cit., p.8

" bid, p. 9.

1% Tbid.
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3.4 Other development banks: AsDB, EBRD and AfDB

The international accountability mechanisms of the remaining development banks also
largely resemble the structure of the World Bank IP, merged with some of the features firstly
introduced by MICI, and serve as examples of the model international accountability mechanism
structure laid at the outset of this Chapter. The mechanisms undergo regular review of their
procedures and operation, whereas there was a massive wave of revisions around the year 2010,
which resulted, again, in a sort of convergence. The international accountability mechanisms
consist of two means of redress: problem-solving or dispute resolution unit and entities of

compliance review.

The international accountability mechanism pertaining to the AsDB is the so-called
Accountability Mechanism. It deploys two units for the purpose of the internal administrative
review. Henceforth it consists of a problem solving function, which is led by the Special Project

Facilitator, and of the Compliance Review Panel that mirrors the World Bank IP.

The international accountability mechanism of EBRD is the Project Complaint
Mechanism, which mirrors the same structure. This mechanism, however, contrary to others, is
the only one not disposing of advisory function in relation to the Board of Directors or any other
body of the EBRD. On the other hand, upon the finding of non-compliance, the Bank
Management does not have the possibility of immediate rejection of the findings, but is supposed

to prepare a Management Action Plan to address the findings and its appropriateness.169

The last development bank to establish its own international accountability mechanism so
far was the AfDB, which did so in 2004 through the establishment of the Independent Review
Mechanism. Its structure is a bit different, whereas it comprises of Compliance Review and
Mediation Unit as well as the Roster of Experts. The international accountability mechanism is an
organizational unit of the AfDB. Interesting is the formalized possibility of the requesters to turn

to the international accountability mechanism, when preparing the request, whereas the

' European Bank for Reconstruction And Development. Project Complaint Mechanism (PCM), Rules of Procedure,
op. cit., p. 8.
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international accountability mechanism is bound to provide guidance and information, as well as

even meet with the potential requesters.'”’

170 African Development Bank Group. The Independent Review Mechanism. Operating Rules and Procedures,
effective as of January 2015, p. 3.
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4. Conclusion

Accountability architecture may be understood as the set of procedural safeguards that
altogether create the framework for the pursuit of the relevant accountability concerns. Under the
present circumstances of the setting of the International Organizations of the IDL, it represents
mostly voluntary commitments thereof that balance out their untouchable position, whereby they
have immunity before municipal courts and there is no international court with appropriate
jurisdiction. Since accountability consists of both primary and secondary norms that create both
international obligations and obligations sui generis, whose nature is yet to be determined if
necessary, the tools that altogether form the accountability architecture are varied in nature

accordingly to their respective purposes.

Accountability architecture hence comprises firstly of tools of continuous review and
analysis and various commitments to good governance that secure the accountability of the
International Organization towards its Member States. Through disclosure and transparency, as
well as participation of public and especially non-governmental organizations in the process,
certain degree of accountability towards the public is secured as well. The second range of tools
then are directed at the accountability towards the public, and especially towards the individuals
that are the beneficiaries influenced by the undertakings of the International Organization.
Currently, these tools are the accountability mechanisms that represent more or less independent
review bodies that are susceptible of receiving complaints from individuals and/or groups of
individuals in case of breach of obligation of an International Organization. It cannot be fully
determined, whether such obligation constitutes international obligation and in this sense invokes
international responsibility; this, however, is not an issue that would be relevant for such
accountability review, as is performed by the international accountability mechanisms. It may be
stated that the accountability mechanisms are not primary platforms for the invocation of
secondary obligation. For this reason, responsibility may be triggered, but this is rather an
academic issue over the course of the proceedings. In any case, if international responsibility is
triggered, it is rather circumstantial and out of focus of the respective accountability mechanism.
The spotlight of the review is put onto the lessons learned and remedies of systemic mishaps in
the International Development System. Even the function of remedying the individual for the

adverse effect on one's life seems to be rather secondary under the current framework.
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4.1 Satisfactoriness of the current accountability architecture

4.1.1 General setting of the International Organizations

The main standpoint of the position of the International Organizations stems from the
wide-ranging immunities that they enjoy. In this sense, barely any claimant, not to mention
subject of international law has the standing to effectively pursue its interests against
International Organization, should it commit any wrong (be it internationally wrongful act, or
"just" a reprehensible conduct not prohibited by international law). The International
Organizations thus act as legibus solutes, the untouchable entity that cannot be dragged to a court
even if it e.g. abuses its employees or illicitly displaces people, or otherwise infringes upon
other's rights. There is no court whatsoever that would be able to hear a case against an

International Organization.

As the CAIO puts it "Maximum accountability can be achieved by a combination of
mechanisms, tailor-made for the level and forms of accountability and for the category of
claimant, and thus for the rights and interests that are in need for protection."'"" The
international accountability mechanisms definitely form one of the most important tools of
securing accountability that have been developed so far. The main reasons they were established
may have been driven rather by the pursuit of legitimacy and public approval, nonetheless their
significance for the rights of an individual or for the general principles of rule of law and justice,
is currently rather understated. If these mechanisms are given further and much more significant
push, both in terms of independence as well as funds, they could form a notable tool in the fight
for justice to the individual, transparency in IDL, and for the rule of law, which are all noble
principles to fight for. It may be solely hoped that these efforts to establish various accountability
mechanisms, to enable an individual to file a complaint against an International Organization

does not remain a residual occurrence in the field of IDL.

" International Law Association, Committee on Accountability of International Organizations. Final Report of the
Berlin Conference, 2004, p. 45.
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In order for these accountability mechanisms to function properly, however, their systems
must be further developed and various concerns and criticisms must be answered first. Only then

could be the accountability architecture properly built and maintained.

It must be also noted, that accountability mechanisms, as useful as they are or might be,
do not address the whole issue in terms of securing full accountability and responsibility of
International Organizations. As it has been noted, their field of operation covers solely fragments

of the illicit conduct of International Organizations, and is definitely not self-saving.
4.1.2 Current accountability mechanisms

Definitely, there is hardly any system, and especially under public international law, that
would exist fully free of criticism. Over the course of my research, I have identified some of the
most pressing points with regards to the existent accountability mechanisms that must be solved.
These concern mostly the effectiveness of the remedy, which is, in my opinion, directly linked to
the pursuit of legitimacy of the respective International Organizations. The three areas that
urgently need addressing are: 1) the insufficient independence of the accountability mechanisms,
2) non-adherence to the basic procedural principle, and 3) broad discretion upon the course of the
proceedings put in the hand of the executive organs of the respective International Organization.
The fragmentation of the accountability mechanisms may also result in inconsistency in

interpretation of similar principles.'’

Concerning the lack of proper independence of the accountability mechanisms, this seems

to be the most notorious difficulty.'”

The accountability mechanisms are usually composed of
officers, in relation to which there may be substantial doubt as to the independence. For example
in the case of Inspection Panel, the Resolution provides for the preclusion of the conflict of
interest, however, in a limited time range. This means that the Inspection Panel is mostly
composed of its former employees; therefore there is a substantial risk of issue conflict.

Furthermore, although this is mostly a facility issue, the accountability mechanism does not exist

' Parish, Matthew. An Essay on the Accountability of International Organizations. op. cit., p. 329.
'3 Ibid, p. 324.
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separately of the main International Organization; hence its full independence in terms of

personnel may be subject to doubt that seems undesirable under the accountability architecture.

In terms of the second criticism, it may be stated that the individual in the process serves
merely as a vehicle for bringing a more systemic claim. Once the accountability mechanism takes
over (if the request is substantiated), the requester has no disposition thereof whatsoever. The
accountability mechanism does not hold hearings, or deliver documents to the requesters. Also,
upon the issuance of the report, the complainants are not given a chance to respond thereto; hence
the adversarial principle is not being upheld.'’ The Inspection Panel and other accountability
mechanisms accordingly also do not provide for the right of the requester to the response to
communications.'”> It cannot be even thought of that equality of arms would be maintained

within the proceedings.

Lastly, especially speaking of Inspection Panel there is a significant involvement of the
Bank management throughout the whole process. The resolution allows a broad range of
consultation between the Inspection panel and the World Bank, and especially its legal
department. Under the provisions of the Resolution, the Inspection Panel is still somehow
interlocked with the World Bank. In case of the other accountability mechanisms, the procedure
is virtually the same. Lastly, every decision of any of the existent accountability mechanism is
subject to the seal of approval by the highest body of the respective International Organization.
Hence, even if the requests are well-founded, well substantiated and indeed severe infringements
upon rights of the requesters occurred, the main organ may reject it. The only obstacle is
reputational damage, but on the other hand, there are several precedents of such decision without

too broad of consequences.

174 11
Ibid, p. 292.

'”> Bradlow, Daniel D. International Organizations and Private Complaints: The Case of the World Bank Inspection

Panel. op. cit., p, 579, p. 585.
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4.2  Suggestions for improvement of accountability architecture

The setting of the perfect shape of accountability architecture is rather alchemic exercise,
whereas the several functions thereof must always be borne in mind. The sufficient and
appropriate accountability architecture takes into account both the necessity of holding the
International Organization accountable, as well as the need for maintenance of sufficient
autonomy thereof. Therefore, certain proposals would not be feasible given present
circumstances. Such an example would be the establishment of an independent court to whose
jurisdiction the International Organizations should be subjected, and which would grant standing

to both States and individuals.

More feasible options could mirror in addressing the concerns stated above. The main
issue here would be for the International Organization to deliberately expose itself to the truly
independent review. The benefits of such step are questionable, whereas the claims of
diminishing flexibility are still vital. The accountability architecture is designed as to provide at
least some redress to the adversely affected people, while also serving broader purposes of
combating wide systemic issues within the International Organizations. The question is whether
the review would still help in the lessons-learned process even if the main bodies of the
International Organization would be precluded from assuming a very powerful role in the review

procedure.

Perhaps the least intrusive way of strengthening the accountability architecture to the
benefit of the affected individual, would be to take at least small steps. First of all, there are
accountability mechanisms (such as the IP) that demand very detailed substantiation of the
requests, which requires proficiency in the Operational Policies as well as thorough knowledge of
the procedural issues. In this regard, those accountability mechanisms that balance towards more
informal procedures that do not set the threshold as high seem to serve the purpose better.
Nonetheless, less formalized procedures require proper oversight, as these are more exposed to

arbitrariness.
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Stavba a struktura odpovédnosti mezinarodnich organizaci v oblasti

mezinarodniho rozvojového prava

1. Uvod

Cilem této prace je poskytnout dostacujici zaklad pro dalsi diskuzi ohledné odpovédnosti

mezinarodnich organizaci v Sirokém slova smyslu.

Védeckou otazkou této diplomové prace je "Je soucasny zpiisob ukotveni odpovédnosti
mezinarodnich organizaci v oblasti mezinarodniho rozvojového prdva za porusovani
mezinarodnépravnich norem i viastnich internich predpisu postacujici?" Za timto ucelem prace
zkoumé pravni zéklad i1 faktické dopady jednotlivych feSeni v ramci rtiznych dostupnych
systémi. Prace se pfitom pohybuje v oblasti mezinadrodniho rozvojového prava, a sice zejména z
divodu existence zvlastnich odpovédnostnich mechanismi. Pravé tento zpusob zajisténi
odpovédnosti (ve smyslu accountability) mezinarodnich organizaci nema v jiné oblasti zvlastni

¢asti mezinarodniho prava vetejného obdoby.
1.1 Mezindarodni rozvojové pravo a mezinarodni rozvojovy systém

Mezinarodni rozvojové pravo dosud neni vnimano jako ustalend oblast mezinarodniho
prava vetejného, coz se projevuje 1 neexistenci fadnych pravnich definic klicovych pojmi.
Mezinarodni rozvojové pravo lze nicméné€ vymezit jako soubor pravnich norem, jimiz se fidi
pravni poméry vznikajici €1 existujici v ramci mezinarodniho rozvojového systému. Mezinarodni
rozvojovym systémem rozumime souhrn vztahti mezi subjekty mezinarodniho rozvojového
prava, jez jsou vedeny snahou posilovat lidsky rozvoj a podporovat potirdni chudoby.
RozliSujeme mezi bilateralni a multilateradlni Grovni tohoto systému. Prameny mezinarodniho
rozvojového prava jsou prameny ve smyslu ¢lanku 38 Statutu Mezinarodniho soudniho dvora,
interni pravidla pfijimand mezinarodnimi organizacemi, jakoZ 1 fada dokumentd pravné
nezéavazného charakteru. Neni zcela jisté, zdali jsou pravidla, jimiZ se subjekty mezinarodniho
rozvojového prava ve svych vzajemnych vztazich tidi, vyhradné normami mezindrodniho prava v

pravém slova smyslu, ¢i nakolik se jednd pouze o dobrovoln¢ pfevzaté moralni zavazky.
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Subjekty mezinarodniho rozvojového prava Clenime na staty, mezindrodni organizace a
soukromé osoby (tj. nevladni organizace a jednotlivce ¢i jejich skupiny). V mezindrodnim
rozvojovém systému téZ vystupuje celd fada vykonnych, poradnich a inspekcnich organt, vybora
a dalSich entit, jez vykonavaji rozlicné mandaty, nicmén¢ nejsou naddny mezinarodnépravni
subjektivitou. Mezindrodni organizace v oblasti mezindrodniho rozvojového prava dale ¢lenime
na mezinarodni finan¢ni instituce a ostatni mezinarodni organizace, mezi n¢z fadime zejména
Organizaci spojenych narodii. Do kategorie mezinarodnich financnich instituci patfi na jedné
stran¢ Mezinarodni ménovy fond a Mezinarodni finan¢ni korporaci, na strané¢ druhé stoji
multilateralni banky, jichz v mezinarodnim rozvojovém systému ptisobi celd fada na univerzalni i
regionalni trovni. Prikladem je zejména Svétova banka (sestdvajici z Mezindrodni banky pro
obnovu a rozvoj a Mezinarodni asociace pro rozvoj), lokdlnimi multilaterdlnimi bankami jsou
naptiklad Evropskd banka pro obnovu a rozvoj, Asijskd rozvojova banka, Africkd rozvojova
banka, Interamerickd rozvojova banka a celd fada dalSich organizaci lokdlniho charakteru. V
ramci zminéné OSN se specializované agentury a fondy zaméfené na rozvoj sdruzuji do

Rozvojové skupiny OSN, v niz mé zasadni vliv Rozvojovy program OSN.
1.2 Riizna pojeti pojmu odpovédnosti v mezinarodnim pravu verejném

Otazka odpovédnosti mezinarodnich organizaci ziskavd na dlleZitosti s rostoucim
zapojenim mezinarodnich organizaci do vykonu Sirokého spektra kol ve vSech oblastech
mezinarodnich vztahi a mezinarodniho prava. V disledku Sirokého vykladani imunit, jez jsou
mezindrodnim organizacim tradi¢né pfisuzovany, se dostavaji do pozice, kdy musi byt ucelove
vytvafeny mechanismy, jejichZ cilem je zajistit odpovédnost mezinarodnich organizaci v celé

fadé oblasti.

Prvni a zasadni pfekazkou, jezZ musi byt pfekonana pfed samotnym zahédjenim diskuze nad
touto problematikou, je otazka terminologie, kterd v ¢eském pravnim prosttedi predstavuje urCity
ofisek. Cesky vyraz odpovédnost totiz v sobé obsahové pojme anglické terminy accountability,
responsibility 1 liability, zatimco téZ muze oznacCovat kazdy jeden z nich. Skutecné lze mezi
zminénymi terminy rozliSovat toliko opisem. V prvé fad€ takto rozliSujeme odpovédnost za

mezindrodné protipravni Ciny (angl. responsibility), ktera predstavuje sekundarni pravni nasledky
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protipravniho chovani.' Druhym moznym vyznamem je odpovédnost jakozto odpovédnost za
fadné jednani subjektu mezinarodniho prava, at’ jiz dojde k poruSeni norem mezinarodniho prava
¢1 se jednda o legalni Cinnost, jeZ se projevuje v pravni, jakoz i politické roviné (angl.
accountability). Tento pojem byva uzivan ovSem v odlisnych konotacich: "/...] spise ve vyznamu
spolecenské zodpovédnosti, kontroly a skladani victu [z cinnosti mezindrodnich organizaci] " V
neposledni fadé nam téz vystupuje odpovédnost (angl. liability), jez by se dala ptimo pielozit
jako ruceni. V ramci mezinarodniho prava lze toto ruceni chapat jako povinnost subjektu nahradit

skodlivé nasledky zptisobené ¢innostmi, jeZ mezinarodni pravo nezakazuje.’

Z divodu vysSe zminénych budu pouzivat termin s indikaci anglického vyrazu tam, kde to bude

nezbytné v z4jmu snazsi orientace v textu.
2.  Mezinarodnépravni odpovédnost mezinarodnich organizaci

V obecné roviné mezinarodni organizace pozivaji vysad a imunit, a sice v rozsahu, v
jakém jsou nezbytné pro uskuteciiovani jejich cill, coz ptedstavuje tzv. zdsadu funkcni
nezbytnosti. Pozivani imunit zejména znamend, Ze jsou vynaty z jurisdikce vnitrostatnich soudu.
Sirokd mira pozivanych imunit ma zajistit neruseny vykon &innosti mezinarodnich organizaci,
jejich nezavislost na ¢lenskych statech, jakoZ 1 zamezit nepfiméfené legislativni zatéZi. Ta by
mohla nastat v ptipad¢, kdy by musela mezinarodni organizace dodrZovat vnitrostatni predpisy

kazdého statu, v némz ptisobi. Toto se nabizi zejména v oblasti pracovniho prava.

Rozsah imunit mezinarodnich organizaci vSak navzdory zdsady funkéni nezbytnosti byva
interpretovan aZz do absolutni Sife. Zaroven vSak neni v soufasném mezinarodnim pravu
mezinarodni soud, do jehoZ jurisdikce by mezinarodni organizace spadaly. V disledku tohoto

nastaveni se mezinarodni organizace dostavaji do pozice absolutniho nedostatku jakékoliv

! Sturma, Pavel. Pojeti odpovédnosti v mezindrodnim pravu — pojmové rozliseni. In Cepelka, Cestmir, Dalibor Jilek a
Pavel Sturma. Mezindrodni odpovédnost. Brno: Masarykova univerzita, 2003. Acta Universitatis Brunensis. Iuridica.
ISBN 80-210-3057-7, s. 573.

> STURMA, Pavel. Mezinarodni odpovédnost za $kodlivé nasledky ¢innosti nezakazanych mezinarodnim pravem. In
CEPELKA, Cestmir, Dalibor JILEK a Pavel STURMA. Mezindrodni odpovédnost. Brno, op. cit., s. 67.

? K problematice odligeni téchto a souvisejicich pojmii v Eeském jazyce srov. téz Sturma, Pavel. Pojeti odpovédnosti
v mezindrodnim pravu — pojmové rozliseni. In Cepelka, Cestmir, Dalibor Jilek a Pavel Sturma. Mezindrodni
odpoveédnost. op. cit., s. 116 anasl.
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odpovédnosti a jsou pouze kontrolovany politickym tlakem svych ¢lenskych stati. Toto se
negativné projevuje v celé fad¢ situaci, zejména tehdy, vstupuje-li mezindrodni organizace do
pravnich pomért. V takovém piipadé je mezindrodni organizace vynata z jurisdikce jakychkoliv
soudnich organt i v piipadé napt. majetkovych ¢i zaméstnaneckych sporii. Vedou se proto
polemiky o mozném zneuziti této nedotknutelnosti mezinarodnich organizaci, ¢i o moZznosti
vyhybani se mezinarodnépravni odpovédnosti za protipravni jednani (respomsibility) staty

jednanim skrz mezinarodni organizaci.
2.1 Odpovédnost (accountability)

Jak jiZz bylo naznafeno vySe, odpovédnost ve smyslu accountability v sobé pojima
odpovédnost za veSkeré jednani mezinirodni organizace, tj. za faddny vykon jeji Cinnosti
smétujici k naplnéni jejich cilll. Jejim smyslem je zejména vytvofit systém pfimétenych zaruk, at’
uz pravnich ¢i politickych, které maji zamezit bezpravnimu jednani ke Skod¢ ostatnich subjektt.
Nejde proto jen o povinnost napraveni Skodlivého dusledku protipravniho jednani ¢i vznik
odpovédnostniho vztahu v disledku protipravniho jedndni. Toto pojeti v sobé obsahuje téz
problematiku negativniho vlivu na reputaci ¢i legitimitu jednani mezinarodni organizace, jakoz i
nutnost odhaleni systematickych problémi v jejim fungovani a nalézani dlouhodob¢ udrzitelného
feSeni. Ve vztahu k mezindrodnim organizacim mezinarodniho rozvojového prava zacaly hlasy
volajici po posileni této formy odpoveédnosti nabirat na sile zejména v souvislosti s konstantnim
roz§ifovanim sféry jejich vlivu a mandatd, jakoz i s vykonem téch cCinnosti, jeZ jsou v

podminkach statd povazovany za projev suverenity.
2.1.1 Obsah pojmu

Tak jako neexistuje jednotnd pravni definice pojmu odpovédnosti (accountability), taktéz
neexistuje jasny vyklad obsahu tohoto neurcitého pravniho pojmu. V jeho ramci hraji roli nejen
pravni, ale 1 politick¢é a ekonomické nastroje. Otazkou nicméné je, zdali by viibec pojmové

vymezeni bylo ve vztahu k tak Siroké povinnosti viibec vhodné.

V zasad¢ zde rozliSujeme zejména mezi odpoveédnosti politickou a pravni. Politicka
odpovédnost v sobé zahrnuje zejména ndstroje spojené s ochranou povesti mezinarodni

organizace, tlak ¢lenskych statd, projevujici se v hlasovani na pid¢ dané mezinarodni organizace,
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financovani poskytnuté ¢lenskymi staty ¢i dohled vetejnosti. Pravni rovina odpovédnosti v sobé
zahrnuje taktéz odpovédnost za mezindrodné protipravni Ciny (responsibility), jakoz 1
odpovédnost za Skodu zplsobenou ¢innostmi nezakdzanymi mezindrodnim pravem (liability).
Pravni odpovédnost ma svou aktivni a pasivni stranku jejiho vynucovani. Aktivni stranka
pfedstavuje povinnost statll zajistit, aby mezindrodni organizace jednala po pravu. Pasivni stranka
znamena, ze v piipadé poruSeni odpovédnostni povinnosti je na statech, aby mezinarodni
organizaci poskytly dostacujici prostredky k zajisténi napravy, ackoliv nejsou pifimo adresaty této

povinnosti.
2.1.2 Pravni zaklad

Odpovédnost v sob€ zahrnuje jak primarni, tak sekundarni normy mezinarodniho prava. V
tomto se zasadné 1i$i od odpovédnosti za mezinarodné protipravni ¢iny, nebot ta v sob& zahrnuje
pouze sekundarni povinnost. Z hlediska primarnich norem se jedna zejména o pravidla dobré
spravy a fddného plnéni povinnosti a cile mezindrodni organizace. Sekundéarni normy se do urcité
miry prekryvaji s odpovédnosti za mezindrodné protipravni Ciny, nicméné vedle toho existuje
samostatnd kategorie odpovédnosti za poruseni internich pravidel mezindrodni organizace. Nad
dodrZzovanim téchto norem v podminkach mezinarodniho rozvojového prava dli mezinarodni

odpovédnostni mechanismy, o nichz bude pojednano nize.

Dalsi otazkou v této oblasti je, zdali odpoveédnostni normy predstavuji ve své podstaté
normy mezinarodniho prava, jinymi slovy, jestli jsou odpovédnostni povinnosti povinnostmi
mezinarodnépravnimi. Zde se nabizi zejména obecnd otdzka miry mezinarodnépravnich
povinnosti mezinarodnich organizaci. Obecné je ziejmé, ze jsou mezinarodni organizace vazany
mezinarodnépravnimi povinnostmi v ramci svych statuti, tj. partikularnich mezinarodnich smluv,
jimiz jsou staty ziizovany.* V uvahu nicméné ptichazi té vazanost mezinarodnich organizaci
mezinarodnimi lidsko-pravnimi normami, mezinarodnim obyc¢ejem ¢i obecnym mezindrodnim
pravem. V neposledni fad€ je rozporné, zdali vnitini pravidla pfijimand mezindrodnimi
organizacemi, jez tvofi velkou ¢ast norem mezindrodniho rozvojového prava, predstavuji

mezinarodnépravni zavazky mezinarodnich organizaci. V ramci této problematiky nepievlada

4 P . . , , Sy . ., ,
Sturma, Pavel a Zuzana Travnickova. Imunity v mezinarodnim pravu. Praha: Ceska spolecnost pro mezindrodni

pravo, 2016. ISBN 978-80-87488-25-6, s. 80.
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jednotny nézor, pficemz je nutno téZ podotknout charakter danych norem neni jednotny. D4 se
tedy fici, ze pfinejmenSim do urCité miry existuji odpoveédnostni povinnosti mezinarodnich

organizaci, zaloZzené na dobrovolné prevzatych zavazcich prevazné moralniho charakteru.
2.1.3 Subjekty odpovédnostniho vztahu

V ramci odpovédnostniho vztahu proti sobé vzdy stoji dva subjekty, tj. prvni subjekt,
ktery je odpovédny, a druhy subjekt, kterému je prvni subjekt odpovédny. V ramci této prace je
prvnim subjektem mezindrodni organizace. Na druhé stran¢ se pak nabizi bud’to ¢lenské staty ¢i
mezinarodni spolecenstvi. V Uvahu téZ pfichdzi odpovédnost mezindrodni organizace vici
jednotlivei ¢i skupiné jednotliveti. Tento koncept je nicméné diskutabilni, vzhledem k
nejednotnému néazoru doktriny ohledné mezindrodnépravni subjektivity jednotlivce. V rameci
mezinarodniho rozvojového prava totiz existuji mezinarodni odpovédnostni mechanismy, jez
umoznuji, aby se jednotlivec dovolal ochrany svého prava pifimo proti mezindrodni organizaci.
Vzhledem k nerovnému postaveni jednotlivce a mezinarodni organizace vSak nelze bez dal§iho

fict, ze by mezindrodni organizace byla jednotlivci odpovédna.
2.2 Odpovédnost za mezinarodné protipravni ¢iny (responsibility)

Odpovédnost za mezinarodné protipravni ¢iny predstavuje nasledky poruSeni
mezindrodnépravni povinnosti. Ptredpoklady pro jeji vznik jsou protipravnost chovani, tj.
"poruseni zavazku plynouciho z jakéhokoli platného pravidla mezindarodniho prava, a to jak
obycejového, tak i smluvniho." > a jeho piiditatelnost mezinarodni organizaci. Uprava
odpovédnosti mezinarodnich organizaci za mezinarodné protipravni chovani navazuje do znacné
miry do relativn¢ ustdlené pravni upravy odpovidajici odpovédnosti statl. Problematika byla
zpracovana Komisi pro mezinarodni pravo do podoby Ndvrhu Cclankii o odpovednosti

mezinarodnich organizaci.

> Ibid, p. 584.
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2.2.1 Problematika pricitatelnosti

V oblasti odpovédnosti za mezinarodné protipravni Ciny je otazka pficitatelnosti daleko
slouzi spiSe rozhrani¢eni odpovédnosti mezi SirSi okruh aktér. Na druhé strané¢ v otdzce
odpovédnosti za mezindrodné protipravni ¢iny Navrh clanku pticita protipravni ¢in mezinarodni
organizaci, a sice v ptripad¢ jednani jejiho orgdnu i agenta. Prominentni je zde otdzka efektivni
kontroly, ktera je jednou z implicitnich podminek pfi¢itatelnosti. Pojmy orgdn a agent jsou
vykladany Siroce, bez ohledu na institucionalni zafazeni ¢i typ mandatu dané osoby. V tivahu
prichézi téZ moznost dvoji pficitatelnosti, kdy by jeden €in byl pficitatelny jak ¢lenskému statu,

tak mezinarodni organizaci.
2.2.2 Otazka aplikace rezimu lex specialis

Navrh clankii se ve svém clanku 64 zabyva téz problematikou aplikace zvlaStnich
odpovédnostnich rezimti. Zde je nutno vymezit, zdali pravidla, jimiZ mezinarodni organizace
reguluji svou odpovédnost a zakladaji odpovédnostni mechanismy, predstavuji takovyto tzv. lex
specialis ve smyslu zminéného ¢lanku. Vzhledem k nejasnostem ohledné pravni povahy internich
pravidel a toho, zdali se v daném pfipad¢ jednd o mezinarodnépravni povinnost, se lze pfiklonit

spiSe k negativnimu stanovisku.

3. Odpovédnost (accountability) ve vztahu Kk mezinarodnim

organizacim v oblasti mezinarodniho rozvojového prava

Mezinarodni rozvojovy systém je z hlediska pfistupu k jeho objektu — mezinarodnimu
rozvoji - veden zejména dichotomii mezi lidsko-prdvnim a ekonomickym pftistupem. Tyto dva
pfistupy se do urcité miry prolinaji a postupné sblizuji. Promitaji se ne az tolik to samotného
institucionalniho zakotveni odpovédnosti v ramci danych mezinarodnich organizaci, jako spiSe

do typu pravnich zavazk, které¢ odpovédnostni mechanismy zarucuji.

Prvni zmiflovany je predstavovan zejména OSN, kterd se vzhledem k Sirokému zakotveni
respektu k lidskym pravim v Chart¢ OSN zaméfuje na lidsko-pravni aspekty napfi¢ svym

systémem, Rozvojovou skupinu OSN nevyjimaje. Néstroje prosazeni odpovédnosti v rdmci OSN
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rozliSujeme na ty, které se dotykaji celé entity, a partikularni, existujici pouze ve vztahu ke
konkrétni specializované agentute, fondu ¢i jejich skupinam. Piikladem prvniho jsou zejména
Rada auditorit OSN (Board of Auditors) a Spole¢na inspekcni jednotka (Join Investigation Unit).
Co se tyce odpoveédnostniho systému Rozvojového programu OSN, ten délime na odpoveédnostni
ramec, ktery ptredstavuje fada mechanismii v oblasti monitoringu a vyhodnocovéni, a dozorci
¢asti, ktera se zabyva mj. podavanim zprav ¢lenskym statiim a jinym ucastnikiim rozvojového
procesu. Nad ramec vyse uvedeného téz Rozvojovy program OSN v roce 2015 zfidil mezinarodni
odpovédnostni mechanismus, tzv. Social and Environmental Compliance Review and

Stakeholder Response Mechanism.

Na druhé strané¢ nazorového spektra stoji Svétova banka, ktera prosazuje ekonomicky
pfistup. Ten vyplyva zejména z jejich Stanov (Articles of Association). Stanovy totiz zakotvuji,
Ze Svétova banka pfi své ¢innosti nesmi brat v tivahu politické otazky. Disledkem toho je jednak
daraz na ekonomickou efektivitu, na suverenitu partnerskych statt, jakoz i na ta lidska prava, jez
nejsou povazovana za politizovand. Témi jsou zejména prava spadajici do kategorie
hospodarskych, socidlnich a kulturnich prav. Svétova banka téZ dava velky diraz na
problematiku ochrany Zivotniho prostfedi. Instituciondlné je jeji odpovédnostni systém obdobny,
jako ten Rozvojového programu OSN. Jeji odpovédnostni mechanismus, tzv. Inspek¢ni Panel,
byl prvnim mechanismem tohoto druhu, pficemZ veSkeré dal§i v soucasnosti existujici

odpovédnostni mechanismy nasleduji jeho model.

4. Odpovédnostni mechanismy v oblasti mezinarodniho

rozvojového prava

Odpovédnostni mechanismy v oblasti mezinarodniho rozvojového prava jsou zvlastnim
subsystémem reviznich organli. Spadaji do kategorie tzv. quasi-soudnich téles, nebot’ ackoliv se
zabyvaji kontrolou zalozenou na soudnim modelu, postradaji charakteristiky nezéavislosti a
zaruky spravedlivého procesu. Odpoveédnostni mechanismy v ramci mezindrodniho rozvojového
préva ptredstavuji moznost jednotlivee ¢i skupiny jednotlivcl obratit se se svou stiznosti pfimo na
mezinarodni organizaci. Tu potom odpovédnostni mechanismus posoudi a doporuci fidicimu

organu, zdali ma provést plné Setfeni €i nikoliv, a sice na nezdvazné bazi. V piipadé, Ze je
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odpovéd’ pozitivni, provede dalsi Setfeni, z néhoz mohou byt vyvozeny dalsi dusledky, vcetné

poskytnuti kompenzace zadateliim.

Jak bylo feCeno vyse, soucasné odpoveédnostni mechanismy v zasad¢ vychazi z modelu
Inspekéniho panelu Svétové banky. Spole¢né rysy nalezneme v oblastech 1) institucionalniho
zakotveni, 2) zahdjeni fizeni na zadost, 3) otdzce pravidel, na jejichz dodrzovani dohlizi, 4)
vnitiniho rozdé€leni fizeni na dvé ¢asti a 5) nezdvazného charakteru jejich doporuceni. Veskeré
nize zminéné charakteristiky neplati zcela jednotné ke vSem odpovédnostnim mechanismiim,

nybrz ptredstavuji hlavni tendence jejich strukturalniho nastaveni.

V ramci bodu 1), tj. institucionalniho zakotveni, odpovédnostni mechanismy jsou zasadné
soucasti organizacni struktury mezindrodnich organizaci, jimiz byly zfizeny, jakkoliv jsou
formaln€ a materidlné nezavislé pti vykonu svych mandati. Jmenovani osob do panelii téchto
odpovédnostnich mechanismi je taktéz pravem fidicich organi danych mezinarodnich

organizaci. To s sebou nese zna¢né mnozstvi pochyb ohledné jejich nezavislosti.

Bod 2) znamend, Ze odpovédnostni mechanismy nedisponuji vlastni nezavislou inspek¢ni
pravomoci. Nemohou tedy z vlastni iniciativy provést Setieni a poukazat na systémovy problém
mezinarodni organizace. Rizeni se zahajuje pouze na Zadost skupiny Zadateli, kterym vSak,

vyjma zahdjeni fizeni nesvéd¢i dispozicni zasada.

Ohledné bodu 3), mandaty mezinarodnich odpovédnostnich mechanismil jsou omezeny
na kontrolu dodrzovani internich pravidel (tzv. safeguards ¢i operational policies). Neptislusi jim
tedy Siroké opravnéni kontrolovat dodrzovani pravidel mezindrodniho prava v obecné roving.
Toto je zejména dano tim, zZe mezindrodni organizace odpovidd za implementaci politickych

rozhodnuti ¢lenskych statd, nikoliv za jeho matérii.

Konec¢né bod 4) reflektuje dvoustupniovost revizni procedury. V prvni fazi odpovédnostni
mechanismus zkouma pouze piipustnost zadosti a podklady s ni souvisejici, na jejimz zaklade¢

poskytne doporuceni, zdali se ma piejit do druhé faze plného, meritorniho Setieni.

Kone¢né k bodu 5) tykajicimu se nezdvazného charakteru jejich doporuceni, zde se
projevuje hlavni funkce odpovédnostnich mechanismi v oblasti mezinarodniho rozvojového

prava. Jakkoliv mohou poskytnout kompenzaci skupiné jednotlivcd, jejich primérnim cilem je
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asistovat mezinarodni organizaci pii identifikaci a feSeni daného problému. Proto maji fidici
organy mezinarodnich organizaci Sirokou diskreci pfi rozhodovani, zdali bude na zaklad¢
doporuceni daného odpoveédnostniho mechanismu provedeno plné Setieni ¢i nikoliv. Precedenty z
minulosti vSak zahrnuji i1 situace, kdy fidici organy doporuceni odpovédnostniho mechanismu
odmitly i v ptfipad¢ zavaznych porusSeni lidskych prav a norem tykajicich se ochrany zivotniho

prostiedi.

V soucasnosti funguje osm hlavnich odpovédnostnich mechanismt. Ty plsobi u vSech
vyse zminénych multilateralnich bank a Mezinarodniho ménového fondu. Mechanismy plni tii
zakladni funkce. V prvé fadé se jedna o feSeni bezprostiednich problémt, tedy feseni sporti mezi
mezinarodni organizaci a negativné ovlivnénym jedincem. Za timto tcelem probihaji Setieni,
pficemz v urcitych ptipadech mize dojit k pfiznani kompenzace zadateli bud'to ptimo v ramci
fizeni, popfipad¢ v ramci naslednych kroki k néprave. Druhd funkce se tyka kontroly dodrzovani
internich pravidel ze strany mezinarodni organizace. Kone¢n¢ né¢které mechanismy disponuji téz

poradni funkei.
5. Zavéry a doporuceni

Soucasny zplsob ukotveni odpovédnosti mezinarodnich organizaci v oblasti
mezinarodniho rozvojového pradva za poruSovani mezinarodnépravnich norem i vlastnich
internich predpisit postacujici rozhodné neni. V dasledku Siroké interpretace imunit
mezinarodnich organizaci doSlo k vytvofeni situace praktické nedotknutelnosti mezinarodnich
organizaci, které nejsou podrobeny jurisdikci Zadného prezkumného télesa. Stavba a struktura
odpovédnosti (v angli¢tin€é accountability architecture) tak ptedstavuje souhrn procesnich zaruk a
nastrojii, které dohromady tvofi protivahy této jinak nepiipustné situace. V podminkach
soucasného mezinarodniho rozvojového pradva predstavuje zejména dobrovolné zavazky
mezinarodnich organizaci. Toto se projevuje v ramci Sirokého systémil procedur, cilti a politik v
oblasti odpovédnosti, které umoziuji jak vykon kontroly c¢lenskych statd, tak i1 kuptikladu
zapojeni vetfejného dozoru ¢i nevladnich organizaci. Zejména zfizovanim odpovédnostnich

mechanismi doslo k alespon néjakému zlepSeni, jakkoliv v roving spiSe nepravni.

Samotné odpovédnostni mechanismy vSak jeste¢ rozhodn€¢ budou muset byt predmétem

dal§ich revizi. Zejména je problematicky jejich nedostatek institucionalni a personalni

91



nezavislosti, Jakkoliv jejich zakladajici dokumenty ptfedpokladaji zamezeni konfliktu z&jmd,
tento systém neni dostatecné efektivni. Odpovédnostni mechanismy by mély stat zcela stranou
danych mezindrodnich organizaci. Objevovaly se téz navrhy na zfizeni zcela nezavislého soudu

pro mezinarodni organizace; ty se vSak za soucasnych podminek zdaji spise premrsténé.

V druhé tad¢ se odpovédnostni mechanismy budou muset vypotadat s postavenim
zadatele v fizeni. Ten slouzi spiSe jako nositel moznosti zahgjit fizeni, nez jako legitimni
stézovatel. To se projevuje v nedodrzovani kontradiktornosti, zadatelé nemaji narok na vyjadreni
se k relevantnim skute¢nostem ani kone¢nému vysledku véci. Nadto nemaji narok na dorucovani
souvisejicich korespondenci tykajicich se fizeni, jez probihaji mezi fidicim organem a
odpovédnostnim mechanismem. Zaméfeni se na feSeni této problematiky by taktéz napomohlo

legitimité danych odpovédnostnich mechanismii.

Konecné je nezbytné feSit obecnéjsi otdzku Siroké miry oprdvnéni fidicich orgdni
mezinarodni organizace v reviznim procesu. V tomto smyslu se role odpovédnostnich
mechanismi redukuje na pouhé informatory, které s fidicimi organy v pribchu celého procesu
mimotadné¢ Uzce spolupracuji. To slouzi zejména odstraniovani systémovych problémi. Nicméné
zejména ve svétle zminénych ptipadd, kdy doSlo ke skute¢né zadvaznym zasahiim do z4jmu
chranénych odpovédnostnimi mechanismy a kdy fidici orgén presto odmitl provést plné Setieni,

se vyznam i legitimita odpovédnostnich mechanismt stavaji neudrzitelnymi.
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Abstract

The Master's thesis dwells upon the accountability of International Organizations
operating within the field of International Development Law. The interpretation of immunities
thereof is extensive and there is no independent court with appropriate jurisdiction. Therefore
there are solely very few means of holding them accountable for their acts, especially those
which are not contrary to International Law outside of the realm of political pressure of the
Member States. For this reason, the International Organizations were forced to adopt their own
accountability mechanisms. These serve to help to eradicate the systemic shortcomings of the
activities, mitigate risks and potential public outrage as well as to give recourse to those, who
have been adversely affected by the International Organization's operation. These mechanisms,
that include the revision panels, the so-called international accountability mechanisms, altogether
form the accountability architecture. The core question of this paper is whether the current

accountability architecture with respect to these International Organizations is satisfactory.

To these ends it firstly delineates the so far unclear notion of International Development
Law, its sources, subjects, and object. Furthermore it dwells on the general considerations of
accountability and responsibility with respect to International Organizations. Third chapter dwells
on the main paradigmatic settings of the International Organizations within the International
Development System and how it practically transpires into the accountability architecture and the
operational policies and safeguards. Fourth chapter describes the operation of the international
accountability mechanisms. Conclusion then gives certain suggestions and recommendations for

the improvement of the status quo.

Key words

Accountability, responsibility - International Organizations - international accountability

mechanisms — World Bank — United Nations
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Abstrakt

Diplomovéa prace se zabyva odpovédnosti ve smyslu anglického accountability
mezinarodnich organizaci v oblasti mezindrodniho rozvojového prava. Imunity, jez jsou témto
organizacim piiznavany za ucelem nerusené¢ho vykonu jejich funkci a naplnovani cila, jsou
interpretaci rozsifovany az do absolutni podoby a neni soudu, jenz by vykonaval piislusnou
jurisdikci. Existuje proto jen velmi maélo prostfedkli mimo politickou rovinu tlaku clenskych
statli, jak zajistit odpovédnost mezinarodnich organizaci, zejména pak ve vztahu k c¢inlim
nezakazanym mezinarodnim pravem. Z tohoto divodu mezinarodni organizace jsou nuceny
vytvaret své vlastni prostfedky k zajisténi své odpovédnosti. Ty slouzi k tomu, aby se feSily
systémové problémy v ramci dané organizace, ke snizovani rizik a uklidnéni vefejného minéni,
jakoz i jako odvolaci mechanismy pro ty, ktefi byli negativné ovlivnéni ¢innosti téchto
mezinarodnich organizaci. Tyto mechanismy, které mj. zahrnuji i1 revizni panely, tzv.
mezinarodni odpovédnostni mechanismy, dohromady tvofi odpovédnostni systém. Kli¢ovou

otazkou této diplomové prace je, zdali je soucasné nastaveni téchto systému dostacujici.

S timto cilem prace nejprve vymezuje dosud nevyjasnény pojem mezinarodniho
rozvojového prava, jeho prameny prava, subjekty a objekt. Dale popisuje zdklady pojeti
odpovédnosti mezinarodnich organizaci, a sice ve form¢ S§ir§i odpovédnosti za fadny vykon
¢innosti (angl. accountability), jakoz 1 za mezinarodné protipravni Ciny (angl. responsibility).
Tteti kapitola popisuje status mezinarodnich organizaci v ramci mezindrodniho rozvojového
prava a zdkladni ideologické zakotveni, jakoz 1 jeho praktické projevy v nastaveni
odpovédnostniho systému a internich pravidel, jimiz se fidi. Ctvrta kapitola popisuje fungovani
mezinarodnich odpovédnostnich mechanismill. Zavérem je potom navrZena fada moznosti, jakym

smérem by se dalsi diskuze o nastaveni odpovédnostnich systémti méla ubirat.
Klic¢ova slova

Odpovédnost - odpovédnost za mezinarodné protipravni ¢iny - mezinarodni odpovédnostni

mechanismy — Svétova banka — Organizace spojenych narodl
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